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IN  THE  GOODS  OF  WILLIAM  SIMKIN, 

DECEASED. 

William  SIMKIN  died  on  the  20th  July,  1847,  leaving 
a  will,  dated  25th  January,  1837,  in  which  there  were  various 
alterations  and  interlineations.  Both  the  will  and  alterations 
were  in  the  handwriting  of  the  deceased.  No  evidence  could 
be  obtained  as  to  the  time  when  the  alterations  were  made.  The 
will  was  found  locked  up  in  a  bureau,  the  key  of  which  was  in 
the  possession  of  the  deceased. 

Dr.  Jenner  moved  the  Court  to  grant  probate  of  the  will  as  it 
was  found,  with  the  alterations.  He  submitted  that  the  pre- 
sumption of  law  respecting  alterations  laid  down  by  the  Superior 
Court,  in  Cooper  v.  Bocket  (a),  did  not  apply  here.  The  will 
was  made  before  the  Wills  Act  came  into  operation,  and  there 
was  no  reason  to  presume  that  the  alterations  were  not  made 
during  the  same  year. 

Sm  John  Dodson.  Before  the  1st  January,  1838,  these 
alterations  would  have  been  entitled  to  probate.  In  the  absence 
of  evidence  I  apprehend  that  the  general  presumption  of  omnia 
rite  esse  acta  must  prevail;  and  we  must  conclude  that  these  al- 
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(a)  4  Notes  of  Caies,  688. ;  S.  C.  4  Moore,  P.  C.  C.  419. 
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teratlons  were  made  by  the   testator  before  that  period.     I 
therefore,  decree  probate  of  the  will,  with  the  alterations,  {a) 
Proctor,  Jellicoe. 


prsbooative 

Court  of 
Caivtebbubt. 

May  6. 

Signature  of 
testator  in  the 
testimonium 
clause,  not  evi- 
dently intended 
for  his  final 
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Probate 
granted  on 
consent. 

Statem/ent 


Argtmeni. 


Judgment. 


IN  THE  GOODS  OF  RICHARD  DINMORE, 

DECEASED. 

Richard  DINMORE  died  on  the  9th  of  April  last,  leav- 
ing personal  property,  under  the  value  of  800Z.  The  only  tes- 
tamentary paper  found  was  one  bearing  date  1st  September, 
1842,  in  which  his  wife  was  appointed  sole  executrix  and 
universal  legatee. 

This  paper  ended,  **  In  witness  whereof  I,  Richard  Din- 
more,  have  hereunto  set  my  hand  and  seal,  this  first  day  of  Sep- 
tember, one  thousand  eight  hundred  and  forty-two."  There 
was  no  other  signature  of  the  testator,  and  no  seal.  There  were 
three  attesting  witnesses;  one  of  whom  made  an  affidavit  to 
the  effect,  **  that  the  deceased  had  asked  him  to  come  and  attest 
his  will ;  that  the  deceased  produced  the  will  to  lum  and  his 
feUow-witnesses,  with  his  name  ab^y  signed  in  the  testi- 
monium  clause ;  but  made  no  further  acknowledgment  of  such 
his  signature ;  that  such  signature,  as  well  as  the  rest  of  the 
will,  were  in  the  handwriting  of  the  deceased." 

Counsel,  in  moving  for  probate,  submitted,  Ist,  That  such 
signature  was  declared  sufficient,  by  15  &  16  Vict,  c  24.  s.  2., 
which  provided  that  no  will  should  be  deemed  invalid  by  reason 
of  the  signature  of  the  testator  being  placed  in  the  testimonium 
clause ;  and,  2ndly,  That  the  signature  was  sufficiently  acknow- 
ledged ;  and  cited  the  cases  of  Keigwin  v.  Keigvnn  (&),  Aiine 
Ashmore  (c),  Giles  Davis  (d) ;  and,  3rdly,  That  the  words  "  and 
seal "  were  mere  surplusage,  as  the  act  required  no  seal. 

Sib  John  Dodsok.  I  should,  perhaps,  not  have  hesitated  to 
pronounce  both  the  signature  and  the  acknowledgment  sufficient, 
if  the  testator  had  omitted  the  words  **  and  seaL"  These  words 
induce  the  belief  that  the  testator  did  not  intend  the  name  in 
the  testimonium  clause  for  his  signature,  but  purposed  adding 
another  signature,  together  with  his  seaL    The  act  requires  that 


(a)  In  Pechell  v.  Jenktnson,  2 
Curt.  273.,  Sir  H.  J.  Fust  decreed 
probate  of  an  unattested  codicil  on 
the  same  pfinciple.  The  will  was 
dated  in  1830,  the  codicil  had  no 


date,  and  the  testatrix  died  20th  Ja- 
nuary, 1839. 

(b)  8  Curt.  610. 

(c)  3  Curt.  758. 

(d)  3  Curt.  748. 
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it  shall  be  apparent  on  the  face  of  the  will  that  the  testator  in- 
tended the  name  for  his  signature.  I  have  some  doubt  of  its 
being  so  in  the  present  case.  Let  the  case  stand  over,  that  in- 
quiries may  be  made  respecting  the  parties  entitled  in  distribu- 
tion,  and  whether  they  will  consent. 

On  the  following'  court-day  proxies  of  consent  were  brought 
in  from  a  son  and  daughter  of  the  deceased ;  but  it  appeared 
that  there  were  some  minor  children  of  a  deceased  son  of  the 
testator. 

Counsel  again  moved  the  Court  to  grant  probate  of  the  will ; 
and  cited,  as  analogous,  the  case  of  Francis  Lamb  (a),  in  which 
Sir  Herbert  Jennet  Fust  decreed  probate  of  a  will,  of  which  he 
Imd  doubts,  upon  similar  consent,  notwithstanding  there  were 
minors  entitled  in  distribution. 

Sir  John  Dodson.  I  am  unwilling  to  put  the  parties  to  the 
(expense  of  propounding  the  paper  as  the  property  is  so  small.  I 
decree  probate  of  the  paper. 

Proctors,  J.  B.  Sf  G.  Burchett. 
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OF  Richard 
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'^udffmenL 

•  4> 

May  14. 


IN  THE  GOODS  OF  THE  REVEREND  JOHN     . 
HEWLETT,  CLERK,  DECEASED. 

Nathaniel  Hewlett  died  in  December,  ISSO,  a 
widower,  without  (as  was  presumed)  any  issue ;  but  leaving  his 
brother  and  sister,  the  Rev.  John  Hewlett,  and  Mary,  wife  of 
William  Watson,  his  only  next  of  kin. 

A  suit  was  afterwards  commenced  in  this  court  by  Edward 
Wood,  as  guardian  of  his  wife  Emma  Wood,  an  alleged  grand- 
daaghter  of  the  deceased.  An  allegation  was  given  in,  and  wit- 
nesses  were  examined;  but  before  publication  the  suit  was 
compounded  between  the  parties,  and  letters  of  administration 
were  granted  to  Mrs.  Watson,  the  deceased's  -sister ;  and  a  re- 
lease was  executed  between  the  parties,  which  would  be  a  bar  to 
any  further  proceedings  being  afterwards  taken  here. 

The  deceased's  brother,  the  said  Rev.  John  Hewlett,  also 
died,  and  a  suit  was  instituted  in  the  Court  of  Chancery  for  the 
administration  of  his  affairs,  entitled  Cooper  v.  Evcretty  in  which 
it  was  necessary  to  ascertain  who  was  at  his  death  the  heir-at- 
law  of  the  Rev.  John  Hewlett ;  and,  by  direction  of  the  master 
to  whom  such  cause  was  referred,  <in  application  was  made  to 

(a)  4  Notes  of  Cases,  561. 
B  2 
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1853.        this  Court  on  the  10th  March  last^  to  allow  the  depositions  taken 
In  the' Goods  ^®^®  ^^  *^®  suit  of  Wood  v.  Watson  to  be  attended  with  before 
OF  THE  Rev.    the  master  in  the  reference  in  the  suit  of  Cooper  y.  Everett; 
LETT,  Clerk,   application  the  Court  then  granted. 

DECEASED. 


Statements 


Accordingly^  upon  the  21st  April  last,  the  officer  of  this 
Court  attended  before  Master  Humphrey  with  the  original  depo- 
sitions, under  instructions  from  the  registry  that  the  said 
master  might  open  them  for  his  own  use  on  such  reference ;  but 
that  the  same  were  not  to  be  used  by  the  parties  in  the  suit,  and 
that  he,  the  said  officer,  should  wait  and  take  back  the  evidence 
resealed  by  the  master. 

The  Bald  master  read  a  portion  of  this  evidence,  and  stated, 
that  as  it  was  long,  and  he  had  to  make  a  report  thereon  to  the 
Court,  he  could  not  do  so  effectually,  unless  the  original  evidence, 
or  an  official  copy  of  it,  was  deposited  with  him  during  such 
reference ;  and  he,  therefore,  directed  that  a  further  application 
should  be  made  to  this  Court  to  permit  either  such  original  de* 
positions,  or  an  official  copy,  to  be  deposited  with  him,  pending 
the  reference  before  him. 

Dr.  Deane  now  moved  the  Court  accordingly. 


Judgment 


Sib  John  Dodson.  The  master  in  the  Court  of  Chancery 
is  desirous  of  having  the  original  depositions  taken  in  this  court, 
in  the  suit  of  Wood  v.  Watson^  deposited  with  him*  These  de- 
positions were  never  published;  and  I  apprehend,  that  how- 
ever much  I  might  desire  to  comply  with  the  master's  wishes, 
I  am  precluded  from  doing  so  by  the  rules  of  this  Court.  In 
permitting  them  to  be  attended  with  for  his  inspection,  I  have 
gone  to  the  utmost  length  that  either  justice  to  the  party  con- 
cerned, or  the  rules  of  this  court,  will  allow.  I  have  been 
informed  too,  that,  under  the  new  rules  of  the  Court  of  Chancery 
there  is  no  necessity  for  the  course  adopted ;  but  if  there  were, 
I  am  not  prepared  to  admit  that,  on  that  account,  this  Court 
can  be  called  upon  to  depart  from  its  own  rules.  I  cannot 
extend  the  order.  The  officer  may  attend  with  the  depositions 
as  before. 

Proctor,  Tatham. 
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BROADWOOD  v.  HOLLAND.  Thk  Co.f. 

SUIOBTCoumT 

^  ^  OF  London. 

Matthew  broad  wood,  late   of  Oxendon  Street,       May  17. 
Haymarket,  died  in  the  month  of  September,  1840,  intestate,  Proceedingi  in 
leaving  Charlotte  Broad  wood,  his  widow  and  relict,  and  two  inventorj  and 
minor  children,  David  and  Frederick.    In  the  month  of  October,  •^,"1*  •^•y*^ 

.  until  the  resolt 

1840,  letters  of  administration  were  granted  to  the  widow,  of  proeeedings 
She  afterwards  married,  and  again  became  a  widow.  On  the  ciuwcwyfor^ 
29tlx  June,  1852,  David  Broadwood,  the  only  then  surviving  tiie  administra. 
son,  took  out  a  citation  under  seal  of  this  court,  calling  upon  ^^^  ^^ 
the  administratrix  Charlotte  Holland,  formerly  Broadwood,  to  lu^own. 
exhibit  an  inventory  and  account.  On  the  17th  November  she  ^'•'o^^^ 
appeared  personally,  and  was  assigned  to  exhibit  the  same  on 
the  next  court-day.  The  cause  then  stood  over  until  the 
18th  January,  1853,  when  the  judge.  Dr.  Lushingtonj  at  the 
petition  of  the  proctor,  pronounced  her  in  contempt  for  BOt 
having  exhibited  the  inventory  and  account  as  assigned,  directed 
such  contempt  to  be  signified,  and,  on  the  further  petition  of 
the  proctor,  gave  leave  for  the  administration  bond  to  be  at- 
tended with  and  produced  on  the  same  being  sued  for  at 
common  law.  On  the  following  day,  January .  19  th,  Mrs. 
Holland  appeared  before  a  surrogate  took  the  usual  oath,  and 
was  absolved  from  her  contempt.  A  proctor  then  appeared  for 
Mrs.  Holland,  and  brought  in  an  inventory  and  account  duly 
sworn  to  by  her.  On  the  following  court-day,  26th  January, 
the  Court  was  moved  to  rescind  so  much  of  the  order  of  the 
18th  January,  as  directed  the  administration  bond  to  be  de- 
livered out  of  the  registry  and  produced,  on  the  same  being 
sued  upon  at  common  law.  The  Court  refused  to  rescind  the 
same,  on  the  ground  that  such  a  course  would  imply  error  on 
the  part  of  the  Court  in  having  made  such  order ;  whereas,  in 
fact,  at  the  time  of  making  the  order,  there  was  a  clear  breach 
of  the  bond  in  the  non-delivery  of  the  inventory.  But  such 
inventory  having  been  brought  in  on  the  following  day,  and 
the  ground  of  the  order  being  thereby  removed,  the  Court 
directed  the  said  order  to  be  suspended.  On  the  4th  sess.  of 
Hilary  Term,  the  10th  February,  the  proctor  of  David  Broad- 
wood declared  he  objected  to  the  inventory  and  account,  prayed 
to  be  heard  on  his  petition,  and  was  assigned  to  deliver  his  Act 
to  Mrs.  Holland's  proctor  upon  the  bye-day.  This  assignation 
was  continued  until  the  2nd  sess.  of  Easter  Term,  29th  April, 
when,  upon  Broadwood's  proctor  praying  further  time,  on  the 
ground  that  proceedings  were  pending  in  Chancery,  counsel 
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Ae  oKt^tBBt  die  Guufto  oi^  ouauuun  bvr  w3L  mtozose  muetiBKS 

pmceeifinESV  m  cjectmsnt^  as  m  tne  CHe  oc  xAir  sL 

€C  aesiaiie  jiluuhub  iipm  die  sune  '^/DBsofb^      It 

leca^toBBo^  ^oi^  ht  dhe  eoeKfliHtical  cuiirt&.      In  .flhaditf/Ain  t. 

BdEkr  ( ^  Sir^Cttwyi  Im  mai^  *^  In  the  eve  of  s  CRffitor.  or 

■est  of  kniywfe  files  sbSlm  Chaimeri  and  praro  ml  igrentorT 

tiicfc^  ife  Coort  wS  obfi^  hint  to  tmke  Ue  option  wbaeb.  court 

ptuctml  in;  teaauae  k  is  nnjnet  dbu  dbe  eieculor  or 

snufun  be  banaflBed  in  botb  conrta  br  oe  same 

fcr  die  aojBe  dmigL'^     So  in  Warworn  t.  Camon  (^<r\.  and 

T>  jffai^iaf.  (d)    Mrs  HoQmd  m^bt  bB;¥e  appeared 

ptiJCeflty  bnt  was  at  tbat  tone  iadjw  cvaaiffiL     A^  soon  a^ 

bcr  proctor  diwofeirJ  Ant  tbe  sott  was  penfii^  m  die  Court  cf 

Cbaacerj,  tbe  appBisitioa  was  made  lor  ber  ^ntum^mmai  grom  the 

fob  in  dde  eonrt.    llie  qnestiQa  ef  ^  bond  k  entirdhr  £sdxict ; 

dnt  m  between  other  partie&.      Tbe  order  regpectlog  it  has 

been  ioipendeiL      Tbe  snreties  woaU  pvofcablr  hnte  a  good 

anawer  ^len  called  upon  to  ebow  eanee  wbr  the  bond  riionkl 

not  be  g^ren  oot  for  tbe  pwrpoae  of  being  sued  vpon  at  cooxmoQ 

Dr.  Jmmer  opposed.     Tbe  cases  cited  are  not  anthc^t^  to 
bind  tbe  Conrt,  but  merefy  okder  dkttu      Tbe  real  question  at 

(«)  Cited  1  Sdlon's  IVkL  144.  (c)  9  Ckk  teon.  Lee,  9S9. 

(»>  2  C«k  loif.  Lae^  1S4.  (d>  1  Pliyiii   Stf. 
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been  mal-administration  of  the  estate ;  the  administratrix  is  in    bboadwood 
poor  cireumstances,  and  unable  to  pay  the  parties  entitled  in  «- 

distribution ;  their  only  remedy,  therefore,  is  against  the  sureties.        ^ 
This  remedy  would  be  taken  away  if  MrSi  Holland  were  to  be 
dismisBed  from  the  suit. 

Diu  LuBHiNGTON.     This  is  an  application  made  on  the  part      Judgment 
of  the  widow,  who  is  the  administratrix  in  the  case,  that  she  ^ 

may  be  dismissed  from  the  proceedings  which  have  been  insti- 
tuted against  her.  This  is  opposed  on  behalf  of  the  son,  who  is 
entitled  to  part  of  the  property,  his  father  having  died  intestate ; 
and  ihe  prayer  on  behalf  of  the  son  is,  that  the  Court  will  not 
dismiss,  as  I  understand,  the  sureties  in  the  administration  bond 
from  any  observance  of  justice  to  be  enforced  in  this  court. 

Now,  all  the  parties  have  grievously  mistaken  their  way  in 
this  case — grievously  so.  The  first  proceeding  in  this  court 
bore  date  on  the  29th  of  June  in  last  year ;  and,  as  I  understand, 
proceedings  had  already  been  commenced  in  Chancery  on  th^ 
22nd  of  June. 

Now,  Bupporing  the  party  was  aware  of  these  proceedings  in  When  proceed- 
Chancery,  it  was  a  deception  on  the  Court  to  have  allowed  th^  Snunenwdln^ 
proceedings  to  take  place  here  without  that  being  communicated  ^^®  ^<^  ^^ 
to  the  Court.     Whatever  the  effect  might  be  which  the  Court  proctOTu'not 
would  have  attributed  to  that  suit,  it  was  clearly  a  matter  which  jostified  in  con- 
ought  to  have  been  made  known  to  the  Court,  for  it  to  exercise  fact  from  the 
its  own  judgment  upon.     Instead  of  that  the  Court  is  unfortu-  Court 
nately  left  in  ignorance  of  the  proceedings  till  a  late  period,  till 
the  cause  had  gone  on ;  and  the  Court,  according  to  the  ordinary 
course  of  proceeding,  had  no  option  but  to  pronounce  Mrs.  Hol- 
land in  contempt,  which  it  never  would  have  done,  or  thought 
of  doing,  had  it  been  intimated  that  there  were  proceedings  in 
the  Court  of  Chancery  for  the  purpose  of  obtaining  a  due  ad- 
ministration of  this  estate. 

.  However,  so  it  was;  and  on  the  18th  of  January,  1853, 1  did, 
at  the  prayer  of  the  party,  cause  this  contempt  to  be  signified, 
and  gave  leave  for  the  administration  bond  to  be  produced  on  the 
same  being  sued  for  at  common  law. 

.  Now,  it  is  very  true  that  Mrs.  Holland  was  equally  to  blame 
in  not  making  known  to  the  Court — not  having  appeared — 
that  such  proceedings  w^i^e  instituted  against  her.  If  she  had 
appeared  and  stated  the  fact,  the  Court  would  have  held  its 
hand.  It  is  equally  clear,  supposing  the  proctor  for  Mr.  Broad- 
wood  to  be  aware  of  the  proceedings  in  Chancery,  that  the 
decree  was  obtained  behind  the  back  of  the  Court,  if  I  may 
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use  the  expression,  because  it  was  in  ignorance  of  what  it  was 
doing. 

The  course  the  Court  would  have  taken,  if  it  had  been  ap- 
prised of  all  these  facts,  would  have  been  as  plain  as  it  is  possible 
to  be.  It  would  have  said  on  the  party  being  cited,  and  being 
informed  of  the  proceedings,  '^  I  hold  mj  hand  till  the  result  is 
known  of  what  has  taken  place  in  Chancery ; "  then  if  it  had 
turned  out  that  there  was  a  decree  against  the  party  proceeded 
against  in  this  court  and  in  Chancery,  and  that  that  decree  could 
not  be  enforced  without  its  aid  and  assistance,  certainly  then 
the  Court  would  have  afforded  its  aid  and  assistance.  That 
would  have  been  the  state  of  the  case  instead  of  the  Court 
doing  what  now  unfortunately  and  unwittingly  it  has  done.  ] 

It  appears  that,  on  the  19th  of  January,  Mrs.  Holland  took 
the  usual  oath  ;  she  was  absolved  from  her  contempt ;  then  she 
ttppeared  by  a  proctor,  and  then  for  the  first  time  the  Court  was 
apprised  of  all  these  circumstances. 

The  course  I  have  now  to  pursue  is  equally  clear.  I  shall 
not  dismiss  Mrs.  Holland,  unquestionably.  The  plea  of  alibi 
pendens,  which  in  substance  is  intended  to  be  set  up,  does  not 
apply  to  this  proceeding,  and  cannot,  so  far  as  relates  to  the 
bond  being  attended  with.  Of  course  it  applies  to  the  inventory 
and  account ;  that  is,  the  administration  of  the  estate.  That  suit 
is  going  on  in  Chancery,  and  the  Court  would  never  pretend  to 
exercise  its  limited  power  for  the  purpose  of  ascertaining  whe- 
ther she  is  really  a  debtor  to  the  estate  or  not.  But  I  shall  not 
dismiss  this  suit  altogether  for  this  reason, —  if  it  should  turn 
out  that  in  the  Court  of  Chancery  the  decree  passes  against  her, 
that  she  does  not  or  cannot  comply  with  that  decree,  then  I 
must  hold  the  power  and  authority  in  my  hand,  if  the  Court 
of  Chancery  should  direct  it,  of  ordering  the  bond  to  be  at- 
tended with  in  the  Court  of  Chancery,  or  a  court  of  common 
law.  And  be  it  observed,  that  this  is  not  the  first  time  when, 
at  the  instigation  of  the  court  of  equity,  the  bond  has  been 
directed  to  be  attended  with  in  a  court  of  equity  or  common 
law. 

What  I  shall  do  is,  to  stay  all  these  proceedings  till  those  in 
Chancery  are  known ;  and,  upon  their  being  known,  at  the  in*^ 
Btigation  of  that  Court  —  not  at  the  suitor,  I  do  not  bind  my- 
self to  that,  —  the  Court  will  adopt  those  measures  best  calcu* 
lated  to  do  substantial  justice  in  the  case. 
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IN  THE  MATTER  OF  THE  WILL  OF  THE  LATE 

NAPOLEON  BONAPARTE, 

Napoleon  BONAPARTE  died  on  the  island  of  St 
Helena  on  the  5th  May,  1821,  leaving  property  under  the 
value  of  6002*  within  the  province  of  Canterbury.     His  will 
with   seven  codicils,  whicli  had  been  proved  in  this  Court  in 
August,    1824,  by  one  of  the  executors  Charles,  Count  de 
Montholon,  had  remained  in  the  registry  up  to  the  present 
time.     A  proxy  of  consent  had  been  executed  by  the  Count  de 
Montholon,  and  an  affidavit  of  Lord  John  Russell  brought  in, 
to  the  effect,  '^  that  an  application  had  been  made  by  the  French 
government  to  the  government  of  her  Majesty,  for  the  original 
will  of  the  late  Napoleon  Bonaparte,  now  deposited  in  the 
registry  of  thb  court,  to  be  delivered  over  to  the  French  go- 
vernment; that  her  Majesty's  government  considered  it  ad- 
Tisable,  on  grounds  of  public  policy,  that  such  application  should 
be  complied  with,  and  that  the  will  should  be  delivered  out  of 
the  registry  to  her  Majesty's  principal  secretary',  of  state  for 
foreign  affidrs,  in  order  that  the  same  might  be  by  him  forth- 
with delivered  over  to  the  French  government  accordingly." 
There  was  also  an  affidavit  from  the  solicitor,  who  had  acted  in 
admuiistering  the  estate,  to  show  that  no  one  would  be  pre- 
judiced by  the  motion. 

The  Queen's  Advocate  (Sir  J.  D.  Harding)  now  moved  the 
Court,  on  these  grounds,  to  decree  the  will  and  codicils  to  be 
delivered  out  of  the  registry  to  her  Majesty's  principal  secre- 
tary of  state  for  foreign  affitirs,  in  order  to  be  delivered  over  to 
the  French  government.  He  cited  as  precedents,  the  cases  of 
Mary  Benton,  19th  May,  1791  (a),  Duncan  Forbes,  23rd  No- 
vember, 1792  (a),  and  Sir  Herbert  Taylor,  4th  July,  1839.  (a) 

Sib  John  Dobson.    This  is  an  application  at  the  instance 
of  the  lords  commissioners  of  the  treasury,  that  the  will  and 
seven  codicils  of  the  late  Napoleon  Bonaparte  may  be  delivered 
out  of  the  registry  of  this  court  to  her  Majesty's  principal  secre- 
tary of  state,  for  the  purpose  of  their  being  given  up  to  the 
French  government.     The  ground  on  which  the  application  is 
made  is  that  of  public  policy.     That  is  the  reason  assigned  in 
the  affidavit  of  Lord  John  Russell,  and  it  has  been  relied  upon 
in  a  great  measure  by  the  learned  counsel  who  makes  the 
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Prebooativb 

CouBT  or 
Camtbabubt. 

Feb.  17. 

An  original 
will,  deposited 
in  the  registry 
ofthePrerogm* 
tive  Court  of 
Canterborj, 
can  only  be 
deliTerel  out 
for  the  purpose 
of  being  g^Ten 
into  the  cus- 
tody of  the 
legal  authori- 
ties of  some 
other  country, 
and  that  upon 
good  cause 
shown. 

StakmenL 


Argument 
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(a)  Not  reported* 
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motion^  and  who  stated  that  it  was  sufficient  of  itself  to  induce 
the  Court  to  grant  the  prayer.     But  I  apprehend  that  it  is  by 
no  means  sufficient  to  state  that  the  proposed  measure  will  be 
advantageous  in  point  of  public  policy ;  it  is  further  necessary 
to  show,  and  the  learned  counsel  seemed  to  feel  it,  that  the 
step  proposed  to  be  taken  is  conformable  to  law  and  comes 
within  the  authority  of  the  Court.     Undoubtedly  this  Court, 
like  other  Courts,  would  be  most  desirous  to  carry  into  effect 
the  views  of  her  Majesty's  government ;  but  however  desirous 
it  may  be  to  do  so,  it  cannot  venture  to  go  beyond  the  limits  of 
legal  authority.     In  a  country  governed  by  law,  it  is  necessary 
that  the  Court  should  look  to  the  law  of  the  country  and  not  to 
the  will  and  desire  of  the  government.     For  instance,  in  the 
Prize  Court  of  Admiralty  it  was  by  no  means  unusual  for  the 
Crown  to  send  down  an  order  that  a  vessel  seized  as  a  prize  of 
war  should  be  delivered  up,  and  the  Court  obeyed  it,  unless 
there  had  been  a  final  decree  condemning  the  ship  and  cargo  to 
the  captor.     When  that  has  been  the  case,  the  Crown  has  no 
longer  power  to  release  it ;  the  property  becomes  vested  in  the 
captor,  (a)    Until  that  sentence  has  passed,  it  is  the  property 
of  the  Crown;  consequently  the  Crown  has  the  power  of  de- 
livering it  up,  but  after  that  period  it  has  not.     In  this  case  the 
learned  Queen's  Advocate  has  pointed  out  to  the  Court,  not  only 
that  this  motion  is  consonant  with  the  views  of  her  Majesty's  go- 
vernment, but  has  also  cited  cases  to  show  that  it  is  within  the 
power  of  the  Court  to  order  the  will  and  codicils  to  be  delivered 
out  of  the  registry  for  the  purposes  he  has  inentioned.     The 
first  case  <uted  was  that  of  Mary  Rentan,  which  occurred  in 
1791.     In  that  case  the  will  was  proved  here,  and  ordered  to 
be  transmitted  to  Edinburgh  to  be  there  deposited  in  the  proper 
office  for  the  registry  of  wills.     But  it  was  necessary  for  legal 
purposes,  that  the  will  should  be  sent  to  Edinburgh,  because  it 
was  stated  that  it  was  impossible  to  make  a  title  to  some  pro- 
perty unless  the  original  will  was  transmitted  there.     I  col- 


(a)  In  the  case  of  the  ''Elsebe** 
(5  C.  Rob.  173.),  Lord  StoweU  de- 
livered an  elaborate  judgment  upon 
•this  point.  The  government  nad 
ordered  the  release  of  several  ves- 
sels, being  part  of  a  Swedish  convoy, 
under  particular  circumstances.  ITie 
question  made  on  the  part  of  the 
captors  was,  whether  the  Crown  had 
such  a  power,  or  rather  whether  a 
fright  and  interest  in  the  thing  taken 
did  not  vest  in  the  captor  at  the 
time  of  seizure,  under  the  grant  of 
prize  made  to  captors  by  the  order 


of  council,  the  proclamation,  and 
the  Frize  Act,  in  such  a  manner  as 
to  entitle  the  captor  to  proceed  to 
adjudication,  notwithstanding  an  or- 
der of  release  on  the  part  of  govern- 
ment. Lord  StoweU  concluded  his 
jud^ent  in  these  words,  "  On  the 
whole  case  I  am  of  opinion  that  all 
principles  of  law,  all  forms  of  law, 
all  considerations  of  public  policy, 
concur  to  support  the  right  of  release 
prior  to  adjudication,  which  I  must 
pronounce  to  be  still  inherent  in  the 
Cfown.V 
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lect  from  that  case,  that  the  party  was  a  domiciled  Scotch 
subject,  though  the  will  had  been  proTcd  in  Doctors*  Commons. 
The  Court  thought  itself  competent  to  make  the  order,  and  it 
accordingly  decreed  the  will  to  be  delivered  out  of  the  registry 
of  the  Court,  for  the  purpose  of  its  being  deposited  in  the 
registry  of  the  proper  court  for  the  custody  of  wills  at  Edin- 
burgh* 

l%e  next  case  mentioned  was,  that  of  Mr.  Duncan  Farbesy 
which  occurred  in  1792.  In  that  case  the  will  was  ordered  to 
be  delivered  out  of  the  registry  for  the  purpose  of  its  being 
placed  in  proper  custody  in  the  island  of  Grenada.  But  it 
there  appeared,  that  the  will  had  been  originally  proved  in  that 
island,  where  the  testator  died;  it  was  then  sent  over  and 
proved  here,  and  the  Court  directed  it  to  be  returned  to 
Grenada.  That  case,  for  the  reasons  I  have  stated,  is  not  very 
rimilar  to  the  present.  The  last  case  cited,  that  of  Sir  Herbert 
Taylory  seems  to  have  a  much  more  direct  bearing  on  the  ques- 
tion before  the  Court  That  occurred  in  1839.  It  appeared 
that  Sir  H.  Taylor  had  made  a  codicil  to  his  will  at  Rome ;  that 
codicil  was  proved  in  London,  and  was  afterwards  ordered  to  bo 
delivered  out  for  the  purpose  of  being  given  to  the  legal  autho- 
rity for  the  proper  custody  of  wills  in  that  country.  That 
seemed  to  approach  more  nearly  to  the  present  case  than  either 
of  the  others  mentioned  by  the  Queen's  Advocate.  Upon  con- 
sideration of  the  matter,  I  think  there  is  sufficient  to  justify 
the  Court  in  complying  with  the  prayer  that  has  been  made, 
but  not  exactly  in  the  terms  in  which  it  was  couched.  That  I 
cannot  do.  I  am  at  liberty  to  follow  the  course  pursued  in  the 
case  of  Sir  Herbert  Taylor^  in  which  the  Court  directed  that 
the  codidl  should  be  delivered  out  for  the  purpose  of  its  being 
recorded  or  filed  in  the  proper  court,  or  deposited  with  the  legal 
authorities,  a  notarial  copy  of  the  will  being  left  in  the  registry 
of  this  court.  Here  I  may  decree  the  will  and  codicils  to  be 
delivered  out,  not  for  the  purpose  of  their  being  delivered  to 
the  French  government,  because  I  apprehend  I  cannot  do  that ; 
but  I  can  order  them  to  be  delivered  out  for  the  purpose  of 
being  sent  to  and  being  put  into  the  custody  of  the  legal  au- 
thorities in  France,  or  to  be  recorded  in  the  proper  place  there. 
I  shall  accordingly  direct  the  registrar  to  attend  on  the  secre- 
tary of  state,  and  deliver  the  original  will  and  codicils  to  him^ 
notarial  copies  having  been  first  made,  and  to  take  his  receipt 
for  them.  It  must  be  understood  that  they  are  to  be  delivered 
over  to  the  secretary  of  state  for  foreign  aflfidrs,  for  the  purpose 
of  being  delivered  by  him  to  the  legal  authorities  in  France* 

The  Queen^s  Proctor. 
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Marriage  de- 
clared nail  and 
Toid  b  V  reason 
of  thenns- 
band's  impo- 
tence, notwith- 
standing there 
had  not  been 
triennial  co- 
habitation, and 
there  was  no 
Tisible  defect 
Costs  against 
the  hosband. 
Judgmeni, 


A.  FALSELY  CALLED  B.  Offainst  B.  (a) 

IHE  facts   of  this   case  will  sufficiently  appear  from  the 
judgment* 

Db.  Lushikqton.  This  is  a  suit  brought  by  A.  against  B., 
to  whom  it  is  admitted  she  was  married  in  1848^  and  she  prays 
the  Court  to  pronounce  such  marriage  to  be  null  and  void  by 
reason  of  B.'s  alleged  impotency. 

The  parties  separated  in  1850^  so  that  the  cohabitation  lasted 
only  two  years  and  some  months.  The  suit  was  brought  early 
in  the  year  1851.  The  man  was  about  forty-five,  and  the  woman 
about  thirty  years  old  at  the  time  of  the  marriage.  The  libel 
is  in  the  usual  form. 

Before  I  consider  whether  any  and  what  legal  consequences 
result  from  the  cohabitation,  either  as  regards  the  period  during 
which  it  continued,  or  the  circumstances  attendant  upon  it^  I 
will  direct  my  attention  to  the  two  main  issues  —  whether  any 
incapacity  exist  in  the  woman,  and  the  impotency  of  the  man, 
and  the  evidence  to  prove  it. 

With  regard  to  the  first  issue,  the  affirmative  of  her  own  fit- 
ness, necessarily  pleaded  by  the  woman,  is  contradicted  in  the 
plea  and  in  the  answers ;  and  the  man  imputes  to  her  either 
natural  or  supervenient  incapacity.  The  report  of  the  medical 
men  states  that  she  is  a  virgin,  and  that  no  impediment  exists 
on  her  part ;  and  this  opinion  they  assert  in  very  strong  terms, 
having  examined  her  with  reference  to  the  defect  imputed. 
There  is  no  opposing  evidence  worth  consideration.  I  con- 
clude, therefore,  that  she  is  a  virgin,  and  capable  of  consum- 
mation. 

With  respect  to  the  second  issue,  I  must  weigh  the  evidence 
with  due  consideration  of  the  two  facts  which  I  hold  to  be  proved, 
and  which  I  have  just  mentioned.  The  primary  evidence  is  the 
report,  and  from  that  I  conclude  that  there  was  no  defect  whence 
impotency  could  be  inferred  visible  on  inspection.  The  evidence 
of  the  medical  witnesses  in  the  first  part  of  the  report  is  to  the 
effect  tfuit  there  is  apparent  capacity^  or  rather  no  apparent 
incapacity^  in  the  man.  Then  follows  the  most  important  and, 
as  I  think,  the  most  difficult  part  of  this  report.  It  is  in  these 
words,  **  that  from  his  failure  to  accomplish  sexual  intercourse 
during  a  long  period  of  cohabitation^  we  believe  the  said  B.  to  be 


(a^  This  case  was  beard  m  camera, 
bnt  Its  importance  requires  it  to  be 
reported.  For  obvious  reasons  the 
names  of  the  parties,  as  well  as 
such  circumstances  as  might  identify 


them,  are  omitted.  The  Queen*s 
Advocate  (Sir  J,  D.  Harding)^  Dr. 
Addams^  Dt.  Bat/ford^  and  Dr.  JSioiu 
appeared  for  tb^  respective  parties. 
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impotent  as  regards  the  said  A.^  and  that  such  impotency  cannot      ^  18^3>  ^ 
he  removed  by  art  or  shilU*     Some  discussion  took  place  at  the     j^  wausm 
bar  as  to  the  meaning  of  this  paragraph,  whether  the  inspectors      called  R 
meant  to  say  that  the  man  was  incompetent  with  respect  to  all      j^uigmati 
women,  or  only  with  respect  to  this  one.    I  must  say  I  never  lledical  ccrti- 
entertained  any  doubt  as  to  the  true  construction  of  this  part  oi  iMmd*g  impo- 
the  report;  but,  ex  majori  cauteld,  I  desired  a  communication  to  J^^^jf^. 
be  made  through  the  registrar  to  one  of  the  inspectors  for  an 
explanation.    That  explanation  was  made  known  to  the  proctors 
on  both  sides ;  it  accords  with  what  I  conceive  to  be  the  plain 
meaning  of  the  words,  that  the  inspectors  said  and  intended  to 
say  only  that  B.  was  incompetent  quoad  hanc. 

Let  me  consider  the  effect  of  this  restricted  meaning,  whe- 
ther the  report  could  have  been,  or,  in  order  to  influence  the 
judgment  of  the  Court,  ought  to  have  been,  comprised  in  terms 
which  would  have  included  the  whole  female  sex.     If  the  in- 
spectors, upon  examination,  discover  apparent  impotency,  that 
18,  natural  defects  or  injuries,  the  result  of  which  their  medical 
skill  enables  them  to  estimate,  they  may  of  course  certify  to  im- 
potency as  to  all  women;  but  where  there  is  no  defect  or  injury 
apparent,  what  means  have  they  of  judging  of  impotency  at  all? 
I  apprehend  the  primary  ground  of  their  judgment  must  be  non« 
oansummation  after  cohabitation  for  a  long  period  of  time,  and 
DO  further  or  other  assistance  can  they  have,  save  that  they  may 
have  been  accustomed  to  advise  in  similar  cases,  and  so  have 
gained  a  species  of  experience,  not  of  fact  but  of  inference  from 
fact.     How  under  these  circumstances  do  the  media  concludendi 
and  the  means  of  forming  a  judgment,  possessed  by  these  medical 
gentlemen,  with  regard  to  this  latter  paragraph,  differ  from  the 
means  possessed  by  the  Court  or  any  other  person  ?    In  no  other 
respect,  I  apprehend,  than  in  the  opportunity  of  frequently  or 
more  frequently  having  to  consider  circumstances  of  this  descrip- 
tion*    The  main  ground  of  conclusion  is  non-consummation 
ailer  long  cohabitation*     Why  is  such  non*consummation  evi- 
dence of  impotency  at  all  ?    Because,  according  to  the  ordinary 
course  of  nature,  consummation  does  take  place  where  persons 
both  competent  cohabit  together.     When  therefore,  after  such 
cohabitation,  the  wife  is  found  to  be  a  virgin,  and  capable  of 
consummation,  the  absence  of  consummation  must  necessarily 
be  attributed  to  the  apparent  or  non-discoverable  impotence  of 
the  man. 

All  that  I  have  now  said  is  consistent  with  the  known  rule  of 
law  on  this  subject,  which  rule  of  law  is  founded  upon  sound 
principles  of  reason*  But  the  report  in  this  case  narrows  the 
averment  of  impotence  to  quoad  hanc.  Does  the  rule  of  law 
do  more,  or  can  it  do  more  ? 
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185S: 

A.  FALSELY 
CALLED  B« 

against  B. 

Judgment 

l^e  role  of  law 
is  no  more  than 
a  presumption 
of  universal 
from  proof  of  a 
particular  im- 
potence. 


After  a  trien- 
nial cohabita- 
tion without 
consummation, 
the  law  pre- 
sumes impo- 
tence. 


This  rule  of  law  and  the  report  necessarily  go  on  the  same 
grounds  and  no  other  —  non-consummation  after  opportunity. 
Who  by  possibility  can. say  that  such  a  man  is  necessarily  im- 
potent as  to  all  women  ?  It  may  be  so,  or  it  may  not.  There 
is  no  evidence  to  establish  the  affirmative.  The  utmost  that  can 
be  said  is,  that  a  man  impotent  quoad  hanc,  would  be  impotent 
as  to  all.     This,  however,  is  inference,  and  not  proof. 

I  abstain  from  entering  into  further  useless  speculation  upon 
the  subject.  I  think  the  report  does  go  the  whole  length  that 
the  inspectors  were  justified  in  going.  If  I  should  be  threatened 
with  the  danger  of  the  man  marrying  again  and  having  chil- 
dren, the  answer  is  that  the  rule  of  law  to  which  I  have  ad- 
verted does  not  and  cannot  provide  against  such  danger.  For 
the  Court  will  not  adopt  the  doctrine  of  the  nullity  of  such 
second  marriage  by  reason  of  the  Church  having  been  de- 
ceived, (a)  I  will  add  one  observation  before  I  leave  this  part 
of  the  case,  an  observation,  indeed,  apparent  to  all,  that  impo- 
tency  quoad  hanc  is  just  as  prejudicial  to  the  individual  woman 
as  universal  impotency. 

I  come  then  to  the  conclusion,  that  I  am  upon  this  ground 
justified  in  pronouncing  this  marriage  to  be  null  and  void  unless 
I  am  prohibited  from  so  doing  by  some  countervailing  rule.  The 
ordinary  rule  is,  that  there  must  have  been  a  triennial  cohabita- 
tion. After  a  triennial  cohabitation  without  consummation,  the 
law  presumes  impotence,  though  no  defect  be  apparent ;  whether 
impotence  universally,  or  impotence  quoad  hanc,  the  law  says 
nothing,  and  can  say  nothing.  In  the  present  case  the  parties 
lived  together  for  more  than  two  years ;  but,  within  the  words 
of  the  rule,  the  case  certainly  does  not  come.  What,  however, 
are  the  principles  upon  which  this  rule  is  founded  ?  That  there 
should  be  a  cohabitation  of  so  long  a  period,  that  if  the  man 
were  potent  and  in  good  health,  no  temporary  impediment  could 
have  prevented  consummation,  according  to  all  the  reasoning 
and  experience  which  the  subject  admits  of.  By  temporary 
impediment  in  such  a  case,  I  mean,  nervous  feeling  on  the  part 
of  the  man,  or  resistance  from  fear  on  the  part  of  the  woman. 
Both  causes  preventing  consummation,  yet  both  causes  incap* 


(a)  In  Welde  v.  Welde,  2  Lee, 
586.,  the  Court  is  reported  to  have 
said,  "If  the  parties  should  be 
divorced,  and  both  should  marry 
•again,  and  he  should  have  children 
by  the  second  marriage,  these  second 
marriages  must  be  by  law  set  aside 
and  the  first  marriage  declared  valid ; 
for  when  the  Church  appears  to  have 
b^n  deceived,  the  sentence  must  be 
reyoked.**    Dec.  lib.  iv.  tit.  15.  c.  6. 


But  in  Bury*s  case  (5  Rep.  98  &.), 
children  born  in  such  second  mar- 
riage were  adjudged  legitimate,  on 
the  ground  that,  even  admitting  the 
second  marriage  to  be  voidable,  yet 
it  remains  a  marriage  until  it  be 
dissolved,  &c.  Dr.  Lushington,  how« 
ever,  seems  to  intimate  an  opinion 
that  such  second  marriage  would 
not  be  deemed  voidable. 
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able  of  proof  except  by  the  testimony  of  the  parties  themselvee.        1S58. 
If  such  causes  exist,  no  man  can  judge  of  the  duration  of  such     ^^^^^^^^ 
causes ;  there  is  no  sound  reason  why  they  should  terminate  at     called  B. 
the  expiration  of  any  particukr  period.     The  rule  is  founded     ^|^^J*L 
on  probability  alone.     The  man  may  be  inci^ble  up  to  the 
moment  when  the  three  years  have  expired,  and  then  capable ;  The  nUe 
the  law  cannot  meet  all  possibilities.  pi^bUi^^ 

The  duration  of  three  years  then  does  not  mean  lapse  of  time  ^lone,  requires 
alone,  but  lapse  of  time  combined  with  facility  for  consumma-  combined  with 
tion.     Within  certdn  bounds  this  facility  must  differ  in  all  cases.  ^^'^^^7  ^<>^ 
Seldom,  if  ever,  in  cases  of  this  description,  do  the  parties  sleep  tion. 
together  conistantly  for  the  three  years,  nor  has  such  strictness  '  > 

ev^  been  required  in  any  case  to  my  knowledge.  Time  alone, 
even  if  three  or  more  years,  would  not  be  sufficient  unless  there 
was  also  adequate  facility  for  consummation,  neither  would  faci* 
lity  for  consummation,  unless  of  duration  to  overcome  tempo- 
huy  impediments.  This,  unless  my  judgment  deceives  me,  is 
die  true  principle  on  which  the  rule  depends. 

I  will  now  consider  what,  with  reference  to  the  circumstances 
of  this  ease,  are  the  decrees  which  the  Court  might  pronounce. 
First,  I  might  dismiss  B.  on  the  ground  that  A.'s  case  was  not 
proved  according  to  the  strict  rules  of  law.  Secondly,  I  might, 
according  to  fFelde  y.  fVelde  (a),  direct  A.  to  return  to  cohabit* 
atioiL  Thirdly,  I  might  pronounce  that  the  marriage  was  null 
and  void. 

As  to  tiie  first,  looking  at  the  evidence  in  this  case,  and  even 
at  the  precedent  in  2  Lee  as  to  this  point,  I  could  not  adopt  it 
unless  I  were  of  opinion  that  the  law  imperatively  compelled 
me  so  to  do,  or  in  other  words  that  a  triennial  cohabitation 
was  not  only  indispensable  to  a  sentence  in  favour  of  the  wife, 
but  that  without  it  the  husband  was  entitied  to  be  dismissed. 

The  second  course  I  must  follow,  should  I  be  of  opinion  thai  The  Court  is 
the  rule  of  triennial  cohabitation  is  absolutely  binding.     It  must  ^*  ^^^^ui 
be  admitted  that  such  is  the  general  rule  in  cases  of  non-ap-  rather  than  the 
parent  impotency.     In  Lewis  v.  Lewis  (b),  cited  in    fVeldey.  ^^'^^^^^ 
fFelde,  the  rule  was  enforced.     In  fVelde  v.  fVelde  the  parties 
had  been  married  more  than  three  years,  but  a  great  part  of  that 
time  had  lived  separate,  and  further  cohabitation  Was  inferred. 
That  is  the  spirit  of  the  rule  and  not  the  letter.     In  Greenstreet 
V.  Cumyns  (c),  the  libel  alleged  that  the  husband's  impotency 
was  apparent ;  but  this  was  disproved  by  the  medical  evidence, 
and  he  was  found  impotent  on  his  own  admission.     Lord  Stowell 
pronounced  the  marriage  void,  though  only  of  two  years'  dura- 

(a)  2  Lee,  586.    Before  Dr.  BeU         {h)  Before  Sir  John  Cooke^  in  the 
Utworth,  in  tiie  Arches,  in  the-  year     Arches,  in  1702. 
1731.  (o)  2  HuUim.  10.- 
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of  the  role. 


1B6S.        tlon.    That  was  clearly  a  case  of  latent  impotency^  yet  the 

A.  lAiMELY     ^^^^^  thought  it  was  not  bound  by  the  rule  of  triennial  coha- 

.cAixED  B.      bitation.     In  Scotland  there  is  no  fixed  period  for  cohabitation* 

^^r*    '      In  former  times,  indeed,  it  was  three  years ;  but  the  courts  now 

No  fixed  period  i^^^^l^ire  that  that  shall  be  a  sufficient  cohabitation,  according  to 

of  cohabitation  the  Circumstances,  to  test  the  impotency.     In  Sparroio  v.  Har- 

nson  (a),  actual  cohabitation  was  not  so  long  as  m  the  present 
case,  but  the  Judicial  Committee  pronounced  for  the  nullity* 
The  marriage  had  taken  place  seven  years  before  the  separation, 
but  it  is  not  the  period  of  marriage,  but  of  cohabitation^  to  which 
this  Court  must  look* 
Gfeomitaiieef  But  admitting  the  general  rule,  are  there  not  circumstances 
Srtitf^iwn*"  which  would  justify  the  Court  in  departing  from  the  letter  of 
tibe^strictnen  the  rule  ?  I  think  there  may  be  such,  provided  the  actual  co* 
'  habitation  has  been  sufficiently  long,  together  with  the  evidence 
to  satisfy  the  Court  that  the  powers  of  the  husband  have  been 
fully  tried*  The  health  of  the  wife  may  render  such  further 
cohabitation  dangerous  to  life,  and  the  parties  may  be  so  alie- 
nated that  the  attempt  would  be  wholly  futile. 

Here  I  have  the  evidence  of  a  medical  man  that  A.'s  health 
is  already  seriously  impaired  by  distress  of  mind.  Since  the 
middle  of  1850,  the  parties  have  de  facto  been  separated*  I  do 
not  inquire  who  is  to  blame ;  it  is  the  fact  only  to  which  I  advert; 
I  think  that  to  compel  this  lady  to  return  to  cohabitation  would 
not  only  be  a  useless,  but  might  be  a  mischievous  application  of 
a  technical  rule,  which  in  its  spirit  does  not  in  my  opinion  apply 
to  this  case*  I  think  I  have  no  right  to  expose  this  lady  to  the 
humiliation,  and  probable  injury  to  her  health,  which  might  be 
the  effect  of  a  further  cohabitation*  I  therefore  pronounce  for 
the  nullity,  and  the  costs  must  follow  the  decree,  (b) 

Proctors  for  the  wife,  Fox,  Nicholl  Sf  Fox;  for  the  husband. 
Abbot 


(a)  3  Curt.  16. 

{b)  In  Lewis  ▼.  Levfis  a  libel,  in 
which  no  visible  defect  was  laid,  was 
rejected  on  the  ground  that  it  was 
given  in  before  the  three  years 
were  expired.  In  Welde  ▼.  IVelde^ 
the  paities  had  been  married,  but 
had  not  continuously  cohabited  for 
three  years.  But  tne  husband  de- 
nied his  impotence,  and  the  report 
of  the  medical  inspectors  supported 
his  deniaL  In  Oreenstreet  y.  Oumytu^ 
the  parties  had  been  married  some- 
what more  than  two  years,  yet  the 
husband  in  his  answers  admitted  his 
impotency,  and  the  report  of  the 
m^ical  inspectors  confirmed  this 
admission.  In  Pollard  v.  Wy» 
boum  (182S),  1  Hagg.  725.,  though 


the  husband  had  not  given  in  his 
answers,  nor  submitted  his  person 
to  inspection,  the  parties  had  been 
married  twelve  years,  there  was  a 
certificate  that  the  woman  was  virgo 
intacta  et  apta  viro,  and  there  were 
also  two  confessions  of  the  man  of 
his  own  incapacity  to  two  medical 
witnesses.  In  Sparrow  v.  flor- 
rison  (1841),  3  Curt.  IG.,  there  had 
been  occasional  cohabitation  for 
about  seven  years,  and  though  the 
husband  had  withdrawn  himself  from 
the  jurisdiction  of  the  Court,  and 
refused  to  submit  to  inspection,  yet 
in  his  answers  he  had  admitted  that 
he  had  never  consummated  the  mar- 
riage. 
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1853. 

THE  "MEDORA.*'  c^et^ 

APiUEALTT. 

IHIS  was  a  cause  of  salyage,  promoted  bj  the  steam-tug        ^ay^ 
<' James  and  Emma**  against  the  brig  "Medora,"  for  services  J^toS^^''^ 
rendered  on  the  night  of  the  1 2th  December  last.     The  owners  within  iu  usual 
contended  that  the  service  was  merely  towage^  not  salvaye  (a),  nece^irify ' 
and  tendered  41,  which  was  refused.  towa^,  but 

The  ciroumstanoes  of  the  case  are  stated  sufficiently  in  the  ^!S[^<^*be 
judgment  of  the  Court  '•J^  "»«o 

Dr.  Twiss  appeared  for  the  salvors;   Dr.  Addams  for  the 
owner& 

Db.  Lushikgtok.  The  Court  has  much  to  lament  in  this  Jtufgman, 
case.  It  has  to  lament,  whatever  may  be  its  ultimate  decision, 
that  a  case,  where  the  amount  involved  is  so  exceedingly  small, 
should  have  been  brought  before  this  jurisdiction.  It  has  to 
lament  the  great  multitude  of  affidavits  which  have  been  made 
on  both  sides ;  and  it  views  with  great  sorrow  the  contradiction 
that  prevails  between  them. 

I  have  been  urged  to  look  at  this  case,  and  to  form  my  opinion  The  Court  ai- 
as  to  which  side  may  have  been  guilty  of  the  offence  of  periurv.  ^^^^  deciinet 

__.,  -•',         ,  »  1  ,./      pronouncing 

This  has  never  been  done  by  any  of  my  predecessors  during  the  either  party 

time  I  have  practised  in  these  courts.     The  doctrine  of  Lord  ?"*'^^  ®'  ^^^ 

Stowell,  followed  up  by  Sir  John  Nicholl,  and  acted  upon  by 

Sir  Christopher  Robinson,  was  to  get  at  the  truth  of  the  case,  but 

never  to  tidse  upon  themselves  to  pronounce  that  one  party  or 

the  other  had  been  guilty  of  peijury.  See  the  difficulty  in  which 

the  Court  would  involve  itself  by  undertaking  so  hopeless  a  task.    - 

I  hold  in  my  hand  thirteen  affidavits  made  on  behalf  of  the  case 

of  the  salvors ;  and  ten  of  these  are  made  by  persons  perfectly 

dinnterested  in  the  result.     I  apprehend  nothing  would  justify 

me  in  coming  to  the  conclusion  that  they  have  been  guilty  of 

the  offence  of  peijury. 


(a)  In  the  "  Prineess  Alice,'*  Dr. 
lAukington  delivered  an  elaborate 
judgment  on  this  jpoint,  and  stated 
the  principles  appbcable  to  the  case 
thus :  ^  Without  attempting  any  de- 
finition which  may  be  uniyersally 
true,  a  towage  service  may  be  de- 
scribed as  ue  employment  of  a 
steamer  to  expedite  the  voyage  of  a 
veasel,  when  nothing  more  is  re- 
quired than  the  a^elerating  her 
arrival  at  the  place  of  destination. 
Many  drcunstances,  however,  are 

E.  &  A.— VOL.  I. 


constantly  arising  which  will  give  to 
a  towage  service  the  character  of  a 
salvage  service :  it  may  be  sufficient 
to  mention  some  of  them  only;  as 
where  a  ship  is  disabled  in  her  hulk 
or  rigging,  where  she  is  ajzround,  or 
where  the  performance  of  the  tow- 
age service  is  necessarily  attended 
with  danger,  or  extraordinary  la- 
boux^rff  nsk  to  the  steamer.  These 
and  Mdlar  distinctions  and  circum- 
staiMes  deserve  very  careful  con- 
sideration.**   6  Notes  of  Cases,  5S6. 
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' * * 

The 
«*  Medora.* 

Judgment 


Statement  on 
behalf  of  the 
owners,  shows 
the  service  to 
have  been  sa]« 
vage,  not  tow- 
age. 


The  real  question  for  the  consideration  of  the  Court  is, 
whether  this  is  a  case  of  ordinary  towage,  or  whether  there  are 
any  other  ingredients  which  would  justify  the  Court  in  con- 
sidering it  rather  in  the  nature  of  a  salvage  service,  though  one 
of  a  very  inferior  character. 

Much  has  been  said  as  to  whether  the  vessel  was  upon  the 
Herd  Sand  or  not.  On  the  one  side  it  is  distinctly  sworn  by 
persons  on  the  spot  that  she  was ;  and,  on  the  other,  that  she 
was  not ;  and  one  individual  has  gone  the  length  of  saying  that 
he  went  between  the  vessel  and  the  Herd  Sand.  The  harbour 
master  says  that  he  continued  on  the  sand  till  twelve  o'clock  at 
night ;  that  he  saw  the  '*  Medora  "  brought  close  to  the  edge  of 
it ;  that  it  is  a  steep  sand,  and  that  he  does  not  consider  that  she 
was  on  the  sand  during  the  night  in  question,  though  other  ves- 
sels were.  If  he  used  a  phrase  of  this  description,  —  and  one 
would  suppose  that  he  had  ample  opportunity  of  swearing 
whether  she  was  on  the  sand  or  not,  —  is  it  to  be  wondered  at 
that  other  individuals  may  have  taken  a  different,  though, 
perhaps,  an  erroneous  view  of  the  question,  and  have  appre- 
hended that  she  was  on  the  sand? 

Now,  in  order  to  ascertain  whether  it  is  a  case  of  towage  or 
not,  I  will  look  solely  to  the  evidence  on  behalf  of  the  owners. 
According  to  their  statement,  the  night  was  perfectly  calm,  but 
dark;  and  there  was  no  wind,  or  what  there  was  was  from 
S.S.W.  In  consequence  of  the  draft  of  waters  coming  down 
no  less  than  fifteen  vessels  broke  from  their  anchors,  and  drifted 
down  the  river.  The  whole  of  the  river  became,  ex  necessitate, 
in  a  very  dangerous  state.  When  I  see  that  fifteen  vessels 
drifted  down  the  river,  that  the  "  Countess  of  Durham  "  is  sworn 
to  have  been  lost,  that  another  vessel  was  rescued  at  the  ex- 
pense of  150^,  and  that  another  was  on  the  sand,  I  must  come 
to  the  conclusion,  beyond  all  doubt,  that  any  services  rendered 
by  steamers  going  out  that  night  to  render  assistance  to  vessels 
so  circumstanced,  are  not  to  be  considered  as  mere  towage.  That 
very  nearly  disposes  of  the  question.  The  steamer  finds  the 
vessel  at  anchor,  I  will  not  say  on  the  Herd  Sand,  but  in  its 
immediate  vicinity.  She  had  a  hawser  ready  to  give  assistance 
when  the  anchor  was  got  up,  and  was  compelled  to  wait  till  that 
was  done.  The  service  lasted  three  or  four  hours,  and  I  think 
the  tender  is  not  sufficient.  Again  expressing  my  regret  that  I 
have  to  decide  a  case  of  such  small  value,  I  shall  give  the  sum 
of  15/.  (a) 

Proctors  for  the  salvors.  Deacon  ;  for  the  owners,  BurchetL 


(a)  Criteria    of  salvage     merit,      depend  on   all    the   circumstances. 
'^  The  amount  of  remuneration  must     It  is  not  a  mere  question  of  work 
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1853. 

THE  «  HEDWia"  :^^^^ 

m  Court  of 

1  HIS  was  a  cause  of  salvage  by  the  master,  the  owners,  and  'Aj>MiBALTr. 

tiie  crew  of  the  "  Bamona^^of  Yarmouth,  a  fishing-lugger  of  about  ^^"'  ^^' 

53  tons  burthen,  and  11  hands,  to  obtain  a  recompense  for  at  sea  beyond 

alleged  salvage  services  rendered  to  the  "  Hedwig,"  a  schooner  ^^®  ''""^  ^^ 

of  about  69  tons,  bound  on  a  Toyi^  from  Oottenburg  to  Hull,  ground,  re- 

with  a  caigo  of  timber  and  iron.     The  value  of  the  property  Jn^j^*^^*; 

salved  was  860/.    A  tender  of  30/.  had  been  made  and  rejected  ctnct  her  to  a 

The  act  on  petitbn  on  behalf  of  the  salvors  pleaded  in  sub-  tharu^no^^^^' 

stance  that  about  2  p.  m.  of  the  8th  of  October  last,  during  a  pi^otatfe,  bat 

heavy  gale  from  the  N.N.  W.,  with  a  tremendous  sea,  they  were  F^hermen 

riding  at  anchor  about  six  miles  to  the  S.  E.  of  the  '*  Lemon  and  *^yo"  cannot 

Ow^ "  light-ship  in  the  North  Sea,  when  they  descried  the  aation  for  the 

schooner  reaching  in  under  dose-reefed  sails ;  that  in  about  half-  ^^  ^^ 

an  hour  they  observed  a  large  flag  flying  in  her  topmast  rigging,  they  clearly 

but  that  the  wind  and  sea  were  so  heavy  that  Uiey  dared  not  fwet^  master 

Bet  sail  and  proceed  to  her;  that  at  3  o'clock  she  had  reached  their  intention 

within  the  stream,  and  to  the  leeward  of  their  lugger,  but  owing  their  slnryic^'^ 

to  the  wind  and  tide  being  adverse  could  not  fetch  her;  that  the  ^re  ^c^pte^ 

crew  of  the  schooner  waved  and  shouted  to  them,  that  they  so/,  overruled, 

could  not  hear  what  was  said,  but  observing  the  crew  working  ^^J^^f^^'^' 

at  the  pumpsi  they,  with  great  difficulty,  hove  in  their  anchor,  because  it 

aet  their  close«reefed  foresail,   and  bore*  down  towards  the  S^W  affid^ 

schooner,  over  whidi  the  sea  was  making  a  fair  breach;  that  vits  that  they 

her  crew  informed  them  in  broken  English  that  she  was  very  got 

leaky,  and  that  they  had  lost  themselves,  and  wanted  them  to  go  on  Pleading*. 
board ;  that,  after  some  time,  three  of  them  succeeded  with  great 
difficulty,  and  at  the  risk  of  their  lives,  in  jumping  for  the 
schoon^s  quarter  and  getting  on  board ;  that  at  such  time  she 
had  lost  several  stanchions  and  bulwarks  on  the  starboard  side, 
and  one  stanchion  and  part  of  the  bulwark  on  the  larboard,  and 
had  one  foot  and  a  half  of  water  in  the  pump  well ;  that  her 
foretopmaat  staysail  was  split,  and  the  main  boom  (which  had 
been  broken)  was  so  badly  warped,  that  the  mainsail  could  not 
be  set  until  she  got  into  smooth  water ;  that  her  master  was 

and  labour,  not  a  mere  calculation  principle, — to  encourage  enterprise, 

of  hours,  though  dme  is  undoubtedly  reward  exertion,  and  k)  be  liberal 

an  ingredient ;  but  there  are  Tarious  in  all  that  is  due  to  the  general  in- 

factt  for  considertftioii, — die  state  of  terests  of  commerce,  and  the  ge- 

the  weather,  the  degree  of  damage  neral  benefit  of  owners  and  under- 

and  danger  as  to  the  ship  and  cargo,  writers,    even   though  the  reward 

the  risk  and  peril  of  the  salvors,  the  may  fall  upon  an  individual  owner 

time  employed,  the  value  of  the  with  some  severity.**    Sir  John  iVt- 

property ;   and,  when  all  these  are  choU^  3  Hagg.  Adm.  Rep.  204. 
conaidaredi  there   is  still   another 

c  2 


20  THE  ECCLESIASTICAL  AND  ADMIRALTY  KEPORTS. 

1853.  ignorant  of  his  position,  and  informed  them  that  he  thought  he 
,p^  was  on  the  Well  Bank^  which  was  about  30  miles  to  the  north- 
*  Hedwig."  ward ;  that  the  master  and  crew  soon  went  below,  leaving  her 
Pleadings,  *^  charge  of  the  salvors,  one  of  whom  took  the  helm,  while  the 
other  two  worked  at  the  pump  throughout  the  night ;  that  their 
lugger  kept  close  ahead  of  the  schooner,  and  at  night  hoisted 
their  light  as  a  beacon  to  her;  that  the  wind  continued  to  blow 
a  heavy  gale,  and  the  sea  frequently  broke  completely  over  the 
schooner ;  that  soon  after  midnight  they  called  up  her  master 
and  crew  to  assist  in  veering  her,  which  they  did,  and  then  again 
went  to  rest,  and  remained  below  till  half  past  four  A.  M.  of  the 
9th ;  that  they  (the  salvors)  beat  the  schooner  through  Pakefield 
Gtit,  where  she  was  boarded  by  a  Trinity  House  pilot ;  that 
about  two  P.M.  of  the  same  day  she  was  brought  to  anchor  close 
to  Lowestoft  harbour.  The  act  further  alleged  that,  unless 
thus  assisted,  the  schooner  would  have  drifted  upon  some  of  the 
shoak  to  leeward,  the  master  being  quite  ignorant  of  his  posi* 
tion ;  and  that,  by  reason  of  the  said  services,  the  lugger  did 
not  reach  her  fishing  ground  until  the  night  of  the  1 1th,  having 
lost  the  fishing  on  the  two  previous  nights ;  and  that  the  average 
profit  from  fishing  on  the  said  ground,  made  on  the  said  two 
nights  by  luggers  of  the  same  burthen  as  the  ^^  Bamona,"  was 
60/.  or  thereabouts  for  each  night. 

The  answer  on  the  part  of  the  owners  of  the  "  Hedwig " 
admitting  to  some  extent  their  damaged  state,  alleged  that,  as 
she  was  approaching  the  English  coast,  her  master,  seeing  a 
fishing  boat  about  two  miles  ofi*,  hoisted  a  fiag  as  a  signal  for  a 
pilot,  and  about  an  hour  afterwards,  upon  the  **  Bamona"  coming 
alongside,  hailed  her,  and  requested  one  of  her  hands  to  come 
on  board  to  pilot  his  schooner  inside  the  banks  to  Yarmouth  or 
Lowestoft;  that  the  only  flag  hoisted  on  board  the  schooner 
was  hoisted  at  her  foretopmast  head,  and  not  in  her  rigging, 
and  was  the  usual  signal  for  a  pilot  and  nothing  more ;  that 
there  was  no  waving  nor  shouting  to  the  smacksmen,  to  whom 
no  one  spoke  but  the  master  of  the  schooner,  who  merely  asked 
them  to  send  a  man  on  board  to  pilot  her;  that  immediately 
upon  the  three  smacksmen  boarding  her,  he  told  them  that  he 
should  employ  one  man  only  as  a  pilot,  and  that  he  required  no 
other  assistance  whatever ;  that  he  insisted  upon  two  of  the  men 
returning  to  their  own  vessel,  and  was  only  induced  to  allow 
them  to  remain  on  board  the  schooner  upon  their  assuring  him, 
as  they  did,  that  it  would  make  no  difierence  in  the  expense, 
and  that  the  expense,  which  could  be  settled  by  the  consul  and 
gentlemen  on  shore,  would  not  be  much ;  that  he  never  for  a 
minute  gave  up  the  charge  of  his  vessel  to  any  person  save  to 
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Us  mate ;  thai  some  of  the  crew  never  left  the  deck ;  that  the 
regular  watches  on  deck  were  kept  as  usual  until  the  schooner 
got  into  smooth  water  at  noon  of  the  following  day ;  that  none 
ci  the  snuusksmen  worked  throughout  the  night;  but  they 
aometimes  persisted  in  working  at  the  pumps^  in  spite  of  the 
master's  orders  that  they  should  not  touch  them;  that  they 
oocaaonally  pushed  away  the  crew^  and  took  fordble  possession 
of  the  pumps;  that  soon  after  the  men  boarded  the  schooner, 
her  master,  noticing  that  the  lugger  was  following,  asked  one  of 
them  why  she  was  so  doing;  to  which  he  replied,  that  there  was 
too  much  wind  for  them  to  lay  out  their  nets  to  fish,  and  that 
they  were  going  into  port ;  that  two  of  the  said  men  also  stated 
to  the  same  effect  to  the  mate  of  the  schooner. 

The  answer  further  denied  specifically  most  of  the  allegations 
made  on  behalf  of  the  salvors. 

The  reply  on  behalf  of  the  salvors,  and  the  rejoinder  on  the 
part  of  the  owners,  consLstiiig  chiefly  of  reciprocal  denials,  raised 
no  further  issue  of  importance. 

Dr.  Haggard  and  Dr.  Jenner  appeared  for  the  salvors;  Dr. 
Addams  and  Dr.  Bobinson  for  the  owners. 


1853. 

' r— ' 

Thx 
••Hedwio."* 

Pleadingt^ 


Db.  Lushingtok.  In  this  case  a  tender  of  SOL  has  been 
made,  and  of  course,  in  order  to  form  an  opinion  whether  that 
is  a  sufficient  tender  or  not,  the  Court  is  bound  to  look  at  and 
to  consider  all  the  circumstances  of  the  case,  as  they  appear  in 
evidence ;  and,  as  usual,  it  is  not  a  very  easy  matter  to  ascer- 
tsdn  the  truth,  where  the  statements  on  each  side  are  so  very 
conflicting.  I  think,  on  the  pretent  occasion,  the  difficulty  is  in 
some  degree  enhanced  by  circumstances  to  which  I  am  about 
to  advert. 

It  appears  that  the  value  of  this  vessel  is  860/.,  and  the  ser- 
vice, whatever  may  be  its  nature,  lasted  about  twenty-four 
hours.  In  cases  of  this  kind  the  Court  is  in  the  constant  habit 
of  looking  to  the  protest,  but  always  with  doubt  and  hesitation 
as  to  what  consequences  are  toirlj  to  be  drawn  from  it,  because 
it  frequently  happens  that  its  contents  depend  much  upon  the 
notary  public  who  draws  it,  whether  he  extracts  all  the  neces* 
eary  facts ;  in  short,  whether  it  be  a  perfect  or  an  imperfect 
document.  Upon  the  present  occasion  the  protest  is  as  full  as 
is  necessary  for  the  purpose ;  but  when  the  Court  was  about  to 
consider  it  as  a  fair  statement  of  the  whole  case,  it  was  met 
with  this  most  unexpected  obstacle  —  that  it  is  denied  by  the 
master  and  the  mate  that  it  is  a  true  protest.  The  master  and 
mate  swear,  in  their  affidavit,  that  they  well  understand  sea 

terms  and  general  ordinary  conversation  in  the  Engliish  lan- 

c  3 


Judgment 
April  29. 


The"  protest  •* 
is  always  an 
important  do- 
cument  It  is 
the  duty  of  the 
notary  public 
who  draws  it 
to  make  it  a 
perfect  one. 
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Report  of  the 
facts  taken  be- 
fore the  re- 
ceiver of  droits, 
also  another 
important  do- 
cument, 
should  there- 
fore be  care- 
fully drawn, 
and  the  copies 
be  correct. 


gnage ;  and  I  suppose,  upon  the  faith  of  that,  they  make  their 
protest  in  the  English  language ;  not,  so  far  as  appears,  by  in- 
terpretation. In  the  affidavit  exonerating  themselves,  or 
attempting  so  to  do,  from  certain  statements  therein  contained, 
they  say  that,  from  inadvertence  and  mistake,  that  is,  from 
their  partial  or  imperfect  knowledge,  according  to  their  own 
words,  of  the  English  language,  certfun  words  have  been  omitted 
of  great  importance.  This  statement  is  in  no  degree  confirmed 
by  the  notary  public,  who  ought  to  take  care  that  there  is  no 
mistake  in  the  protest,  and  that  the  whole  instrument  is  under-r 
stood.  If  he  does  not  see  that  it  is  understood  he  deserts  the 
duty  of  the  office  which  he  is  sworn  to  perform,  and  instead  of 
assisting  the  Court,  necessarily  leads  it  into  doubt  and  difficulty. 
However,  for  very  many  purposes,  I  think  myself  fully  justified 
in  relying  on  this  protest  as  containing  a  fair  statement  of  the 
case. 

It  states  the  damage  which  was  done  to  this  vessel.  *'  On 
Monday,  the  4th  of  October,  the  top-gallant  sail  was  split.  On 
Thursday,  the  7th,  the  wind  had  shifted  to  N.  W.  Appearers* 
said  vessel  shipped  a  heavy  sea,  which  broke  seven  stanchions  on 
the  starboard  side,  and  stove  in  and  carried  away  all  the  bulwarks 
from  the  bows  to  the  mainmast,  knocking  down  and  disabling 
two  of  appearers'  crew ;  and  large  quantities  of  water  having 
washed  down  the  hatchways,  it  was  necessary  to  set  the  pumps 
on,  and  keep  them  constantly  going."  It  states  further  that, 
'*  about  half-past  six  o'clock  p.  m.  of  the  same  day,  appearers 
shipped  another  heavy  sea  on  the  larboard  side,  which  broke 
one  stanchion  and  carried  away  a  portion  of  the  bulwarks,  and 
stove  in  the  upper  streak  of  one  of  the  small  boats  on  the  deck, 
again  shipping  at  the  same  time  large  quantities  of  water  down  the 
hatchways,  it  being  still  necessary  to  keep  th^  pumps  constantly 
at  work."  They  further  say  "that  the  pumps  were  so  kept 
constantly  at  work  till  about  4  o'clock  the  next  day,  the  8th, 
when  they  observed  a  fishing-boat,  and  hoisted  a  flag  to  the 
foretopmast  for  a  pilot ;  that,  about  an  hour  afterwards,  the  fish- 
ing-boat came  alongside,  the  wind  blowing  a  gale  from  N.  W. 
and  N.  That  appearers  hailed  them ;  that  they  wanted  one 
man  to  pilot  the  vessel.  These  are  the  facts  stated  in  the 
protest. 

There  is  another  document  to  which  the  Court  always  looks 
when  it  is  produced  for  its  consideration,  nunely,  the  report  of 
the  facts  taken  before  the  receiver  of  droits.  On  this  occasion 
the  Court  is  placed  in  this  predicament :  two  copies  of  it  difier 
one  from  the  other ;  in  one  respect  not  material,  in  another  it 
might  be  of  very  considerable  importance.     The  omission  as  to 
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oneifl^  as  to  the  statement  ''  as  far  forward  as  the  mainmast.''         1853. 
We  all  know  that  in  cases  of  this  kind  the  variation  of  a  few  » 

words  will  alter  the  whole  sense,  meaning,  and  effect.     And     ••HEDwia'* 
agaioj  in  a  subsequent  part,  where  they  state  "  they  would  leave      Judgment 
that  to  the  consul  on  shore."    The  other  copy  of  the  report 
before  the  reodiver  has  no  such  words. 

I  mention  this,  because,  though  it  cannot  seriously  affect  the 
judgment  of  the  Court,  yet  it  is  absolutely  necessary  that  some- 
thing should  be  done  to  prevent  it  in  future.     I  intend  to  direct 
the  registrar  to  send  the  two  copies  to  Messrs.  Gowing  and  Son, 
and  request  them  to  certify  to  the  Court  which  is  the  true  copy, 
and  also,  if  it  is  in  their  power,  why  there  is  any  variation  be- 
tween them.     If  there  be  any  good  at  all  in  the  Wreck  and 
Salvage  Act;  if  it  does  not  do  more  mischief   than  service,  it 
is  in  taking  these  reports  recenti  facto  ;  and  if  taken  with  great 
care  and  with  perfect  impartiality,  I  apprehend  they  would  be 
of  considerable  use  in  assisting  the  Court  to  come  to  a  right 
conclusion.     The  Court  has  seen  some  so  concise  that  they  have 
l)een  of  great  assistance ;  others  are  so  loose  that  it  is  impossible 
they  can  asrist  it. 

Now  the  vessel  having  sustwied  damage,  and  two  of  the  crew  Guidance  to  a 
having  received  considerable  injury,  a  signal  was  hoisted ;  and,  ac-  P  not  pi/o^I 
cordingly,  the  rule  which  1  laid  down  upon  a  former  occasion  (a),  bat  »DUvage 
I  hold  it  to  be  a  signal  for  assistance,  and  not  for  a  pilot.     But  rendei%<u>e^ 
again  what  was  the  nature  of  this  case  ?    Was  it  a  case  in  which  y^n^  ^^e  usual 
the  words  "  pilotage "  or  "  pilot "  could  with  safety  and  pro-  age  ground, 
priety  be  applied  ?     Why,  the  vessel  was  thirty-five  miles  out  at 
sea.  There  are  no  pilots  to  be  found  there ;  that  is  out  of  pilotage 
ground  altogether.     It  is  true  the  vessel  might  require  nothing 
but  to  be  conducted  to  a  place  of  safety ;  but  that  is  not  pilotage, 
it  is  salvage  assistance. 

Then  in  looking  to  it  as  a  case  of  salvage,  of  course  I  come  to 
consider  the  value  of  the  services  rendered.  I  do  not  appre- 
hend that  the  vessel  was  in  imminent  danger ;  and,  according  to 
the  statement  of  the  salvors,  as  to  the  wind,  it  never  could  have 
brought  her  on  the  English  coast.  They  say  it  blew  a  gale 
from  the  N.  N.  W.  till  twelve  o'clock,  when  it  veered  and  came 
back  to  N.  N.  E.  So  far  as  the  Court  can  form  an  opinion,  there 
was  no  possibility  of  the  vessel  coming  on  any  coast   The  Court 

(a)  In  the  case  of  tbe  ^ Felix^  the  vessel  wants  it;  but  where  the 
April  4.,  the  Court  said,  '*  I  have  vessel  is  not  in  a  dama^d  state,  and 
determined  to  decide  these  questions  a  pilot  only  is  wanted,  I  shall  con- 
in  this  waj, — if  the  vessel  is  in  a  strue  it  to  be  a  signal  for  a  pilot 
damaged  state  I  shall  determine  that  That  seems  consistent  with  prob- 
it  i«  a  signal  for  assistance,  because  ability.*" 

c  4 
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will  be  governed  bj  the  value  of  the  services  rendered,  and  not 
by  an  ingredient  imported  into  this  case,  viz.  the  alleged  loss  of  the 
salvors.  I  think  that  the  service  rendered  was  of  a  salvage  na- 
ture, deserving  a  fitting  reward,  for  the  use  of  the  vessel  herself, 
and  for  the  detention  of  the  crew ;  but,  if  it  be  attempted,  as 
has  been  done  in  this  case,  to  say  *'  we  could  have  got  in  the 
herring  fishery,''  the  enormous  sums  which  are  stated  in  these 
affidavits,  then  I  repeat  what  I  said  on  a  former  occasion  (a),  no 
such  sums  ought  to  be  awarded,  unless  there  was  a  full  state- 
ment made  to  the  foreign  master,  proved  to  my  satisfaction,  that, 
if  the  case  came  here,  the  demand  would  be  to  the  immense  ex- 
tent made  on  the  present  occasion.  I  shall  entirely  reject  from 
my  mind  all  these  six  affidavits,  as  to  the  alleged  value  of  the 
service;  and,  not  only  because  it  would  be  a  fraud  on  the 
foreign  master  to  have  effected  the  service  without  such  disclo- 
sure, but  also  for  another  reason.  I  find  it  stated  by  the  salvors 
that  there  was  a  heavy  gale  blowing  the  whole  time.  I  find  that 
when  the  service  commenced  they  were  at  anchor ;  and  I  do  not 
believe,  that,  if  their  affidavit  be  true,  that  they  would  have  fished 
at  all.  Still  I  am  of  opinion  that  this  was  a  service  entitled  to 
be  rewarded  by  a  larger  sum  than  the  30/.  tendered.  Leaving 
out  of  consideration  all  the  supposed  gain  in  the  herring  fishery, 
the  judgment  of  the  Court  will  be  to  overrule  the  tender,  and 
give  the  sum  of  502.  But  when  I  see  it  sworn  by  the  salvors 
themselves  in  their  own  affidavit,  that  SOL  was  offered,  and  they 
refused  it,  I  shall  give  them  no  costs,  more  especially  when  I 
look  to  the  pretended  value  of  the  herring  fishery.  The  next 
time  salvors  come  before  me  with  statements  as  to  the  herring 
fishery  I  think  they  will  have  reason  to  remember  it. 

Proctors,  for  the  salvors,  Jenner;  for  the  owners.  Deacon. 


(a)  In  the  ^  Nicolai  HeiriricK 
17  Jur.  33a,  "The  Court  has  to 
consider  what  has  been  the  loss 
which  the  salvors  have  experienced 
in  deserting  their  occupation  of 
fishins  and  rendering  this  service. 
This  latter  circumstance  is  one  to 
be  treated  with  some  tenderness,  but 
the  principle  of  taking  into  account 
the  loss  they  have  sustained  is  not 
to  be  carried  too  far.  I  entirely 
agree  with  an  observation  made  by 
counsel  on  that  point,  that  if  the 
representation  of  the  salvors  as  to 
the  great  loss  they  have  suffered  is 
true,  considering  the  services  they 
were  called  upon  to  render,  they 
ought  not  to  have  taken  charge  of 
the  vessel  without  having  stated  to 


the  captain  the  sum  they  would  ask. 
I  wish  it  to  be  distinctly  understood, 
as  these  cases  seem  to  be  multiply- 
ing, that  if  persons  engaged  in  fishinjo^ 
are  employed  in  a  service  of  this 
description,  which  is  not  really  im- 
portant, and  afterwards  think  they 
can  induce  the  Court  to  give  them 
any  possible  amount  of  profit  which 
they   think    thev  might    have    ac- 

auired,  they  had  better  go  on  with 
le  latter  and  not  afford  their  ser- 
vices. In  cases  of  imminent  danger, 
whatever  amount  of  gain  they  would 
have  acquired  by  fishing  would  un- 
doubtedly be  taken  into  consider- 
ation, but  not  in  cases  such  as  that 
now  before  me." 
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THE  *' HOUTHANDEL." 

1  HIS  was  a  suit  for  salvage,  promoted  by  the  masters,  owners, 
and  crews  of  the  carrier  cutter  ^  Elizabeth,''  and  the  three  fish- 
ing smacks  ''  Ann  and  Francis,"  *'  Elizabeth,"  and  ''  Britannia," 
against  the  ^*  Houthandel,"  a  Dutch  galliot,  of  138  tons  burthen, 
valued  with  her  cargo  at  700/.  It  appeared  that  she  was  on  a 
voyage  from  Christiansand,  in  Norway,  to  Harlingen,  in  Hol- 
land, laden  with  timber ;  when,  upon  the  7th  October  last,  she 
met  with  a  severe  gale,  and  was  struck  by  a  heavy  sea,  which 
broke  and  partly  unshipped  her  rudder,  and  caused  other  con- 
siderable damage.  About  7  a.  m.  on  the  following  morning, 
when  about  thirty-five  or  forty  miles  from  the  Texel,  she  made 
signals  of  distress  to  the  vessels  proceeding  in  the  cause.  They 
took  her  in  tow,  and  brought  her  safely  to  anchor  at  Lowes- 
toft, about  2  P.M.  of  the  lOth  October. 

The  service  was  not  denied ;  but  on  the  part  of  the  Dutch 
owners  it  was  alleged,  t/iat  the  salvors  had  agreed  with  the 
master  of  the  **  Houthandel "  to  tow  her  to  the  Texel ;  that  they 
intimidated  her  crew  into  leaving  her,  and  that  they  had  other- 
ivise  misconducted  themselves  by  wasting  and  pilfering  her 
stores.  These  averments  were  denied  by  the  salvors,  who  further 
allied  in  reply,  that  it  would  have  been  extremely  dangerous  to 
proceed  to  the  Texel  at  that  time. 

Dr.  Haggard  and  Dr.  Jenner  appeared  for  the  salvors ;  Dr. 
Bayfard  for  the  owners  of  the  galliot. 

Db.  LuSHiNGTON.  This  is  an  application  for  a  salvage  re- 
ward, made  on  behalf  of  the  owners,  masters,  and  crews  of  four 
fishing  smacks,  anaounting  altogether  in  tonnage  to  233  tons, 
with  thirty-five  men.  They  allege  that  they  performed  certain 
services  to  this  vessel,  which  was  in  distress,  and,  therefore,  claim 
to  be  rewarded. 

The  *'  Houthandel "  was  on  a  voyage  from  Christiansand  to 
Harlingen ;  and  I  will  first  take  the  general  representation  of 
the  salvors,  and  see  how  far  it  is  supported  by  fact;  and  then, 
whether  the  defence  of  the  owners  is  sufficiently  or  to  any  ex- 
tent made  out  The  salvors  represent  that  this  vessel  was  at  the 
time  they  saw  her  in  a  state  of  considerable  distress.  I  think 
that  that  is  a  point  which  is  not  in  any  degree  disputed  in  this 
case ;  because  the  Court  was,  and  very  properly  so,  referred  to 
the  protest  made  by  the  master  —  a  protest  which  neither  was 
nor  could  be  contradicted  in  the  facts  which  it  contains.  It  ap- 
pears that,  on  the  day  before  that  on  which  the  salvors  came  on 
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"PrvmA  fadt  it 
is  sufficient  for 
salvors  to  show 
thftt  they  con- 
ducted a  vessel 
to  a  place  of 
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their  own  ma- 
nifest incon- 
venience. 
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board  the  Tessel,  a  heavy  sea  struck  her,  and  broke  and  partly 
unshipped  the  rudder.  It  is  not  necessary  to  go  through  the 
protest.  It  is  stated  that  the  vessel  was  driving  at  the  mercy  of 
the  gale ;  that  she  was  in  an  unmanageable  state ;  and  that  they 
hoisted  a  flag  for  assistance.  They  state^  moreover,  that  when 
the  flag  was  hoisted  she  was  then  quite  in  an  unmanageable  state ; 
not  that  she  had  been  so  previously,  but  was  so  at  that  very 
period.  In  the  first  instance  one  of  the  salvors,  according  to 
their  own  statement,  goes  for  the  purpose  of  rendering  assistance 
to  this  vessel,  and  a  conversation  takes  place ;  but,  from  the  state 
of  the  wind,  or  some  other  cause,  there  was  not  a  clear  under- 
standing between  the  parties  as  to  what  was  intended.  The 
first  salvor  takes  the  vessel  in  tow;  and  a  short  time  afterwards 
the  tow-rope  was  cut  adrift.  That  proves  to  my  mind  that 
the  master  intended  to  be  carried  to  the  Texel,  and  finding 
they  were  taking  her  to  the  west  instead  of  to  the  south-east 
he  was  dissatisfied,  and  cut  the  rope.  But  this  does  not  show  in 
any  d^ree  that  this  was  the  apprehension  or  the  intention  of 
the  original  salvors,  if  I  may  so  call  them,  because,  from  the  very 
moment  the  rope  was  put  on  board  the  '*  Houthandel,"  they 
directed  their  attention  to  the  English,  i^ot  the  Dutch  coast. 
About  this  time  the  three  other  smacks  came  up,  and  then  the 
vessel  is  boarded  by  some  of  the  persons ;  and,  according  to  the 
statement  of  the  salvors,  the  master  and  crew  were  so  much 
alarmed,  that  they  determined  to  quit  the  vessel,  and  carry  away 
all  their  things.  ^Yhether  they  were  instigated  to  the  act,  or 
whether  they  did  it  of  their  own  accord,  is  a  matter  that  may 
admit  of  considerable  discussion  ;  but  the  fact  that  they  did  quit 
the  vessel,  and  go  in  separate  divisions  on  board  the  three  smacks, 
is  undoubted.  Immediately  after  that  the  vessel  is  taken  in 
tow,  and  conducted  across  the  North  Sea  to  the  port  of 
Lowestoft. 

The  salvors  say  they  are  entitled  to  be  rewarded  upon  several 
grounds.  First,  for  having  rescued  the  vessel,  which,  they  say, 
was  in  considerable  peril,  and  would  have  been  lost  but  for 
them ;  secondly,  that  being  engaged  in  carrying  ice  to  a  large 
number  of  vessels  occupied  in  fishing,  they  made  a  great  sacrifice, 
and  lost  a  considerable  pecuniary  amount  for  the  purpose  of 
rendering  this  assistance. 

Now,  what  is  the  answer  on  the  part  of  the  owners  ?  They 
do  not  deny  the  condition  of  the  vessel ;  they  do  not  deny  the 
necessity  for  assistance ;  they  do  not  deny  that  assistance  was 
successfully  rendered ;  but  they  set  up  as  a  defence,  not  merely 
that  this  vessel  ought  to  have  been  carried  to  the  Texel,  but 
they  say  that  there  was  an  engagement  to  that  effect.     I  am 
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rery  dearly  of  opinion  that  there  is  no  adequate  proof  of  any  auch 
engagement  having  been  entered  into.  Then  the  question  ariaes, 
whether  it  was  the  duty  of  the  salvors  to  take  the  vessel  to  the 
Tezel,  or  whether  they  have  discharged  all  which  the  law  could 
leqnire  of  them  in  carrying  her  to  Lowestoft  ? 

I  entirely  agree  in  all  that  has  been  cited  by  Dr.  Bayford 
from  the  case  of  the  ^*Duke  of  Manchester'  (a),  that  wherever 
salvora  undertake  to  perform  a  service^  it  is  their  duty  to  show 
adequate  akiU  in  performing  it,  so  as  to  bring  it  to  the  best  ter- 
mination ;  but  that  case  appears  to  me  to  be  as  little  applicable 
to  the  present  as  can  well  be  conceived.     The  *^  Duke  of  Man- 
ekester^  was  taken  in  tow  by  the  steamer  **  Copeland,'*  which 
mighty  with  ordinary  care,  have  prevented  her  getting  upon 
Sandwich  Flats.  My  judgment  was  affirmed  by  the  Privy  Coun* 
cal  (6),  and  to  the  principle  contained  in  it  I  am  anxious  to  ad- 
here ;  but  I  mutt  not  extend  that  principle  to  the  present  case, 
Trhich  appears  to  differ  from  it  so  essentially.     How  does  the 
case  stand  ?   It  is  agreed  that  the  Texel  was  a  lee  shore,  but,  on 
the  other  hand,  the  wind  was  fevourable  to  conduct  the  ''  Hout* 
handel"  to  it.    It  depends  upon  a  variety  of  circumstances, 
upon  which  I  am  not  competent  to  form  an  opinion,  as  to  whether 
the  vessel  could  have  been  carried  to  the  Texel  or  not     When 
the  case  was  first  brought  to  my  notice,  this  very  point  sug- 
gested itself  to  me,  and  I  thought  it  right  to  mention  it  at  the 
time,  but  neither  party  applied  for  the  attendance  of  Trinity 
masters,  (c)    The  general  rule  on  which  I  act  is,  that  if  both 
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of  Trinity 
masters. 


(a)  4  Notes  of  Cases,  575. 

(b)  Shersby  v.  Hibhert^  5  Notes 
leases,  470. 

(e)  The  practice  of  the  Court  of 
Admiralty  in  obtaining  the  skilled 
assistance  in  court  of  the  Trinity 
masters,  and  out  of  court  of  the 
r^strar  and  merchants,  has  such 
peculiar  advantages,  that  it  is  worth 
considering  the  principle  upon  which 
the  Court  proceeds.  It  is  stated  by 
Dr. Lmshingtan,  in  the  ''Alfred,"*  7 
Notes  of  Ca.  354. :  ''With  r^ard  to 
the  principle  upon  which  the  Court 
most  proceed,  I  cannot  quite  ac- 
cede to  the  arguments  of  counsel  in 
support  of  the  report.  I  apprehend 
thaty  howerer  incompetent  I  may  be 
to  discharge  the  duty  devolving  on 
me,  yet  it  is  a  part  of  my  duty,  of 
which  I  am  not  entitled  to  divest 
myself,  to  form  my  own  opinion  upon 
the  evidence  laid  before  me,  as  to 
whether  the  items  objected  to  have 
or  have  not  been  properly  disallowed. 
I  do  not  think  that  the  instance 


which  has  been  put,  namely,  the 
case  where  the  Court  is  assisted  by 
Trinity  masters,  is  either  correct  in 
point  of  fact  or  apposite  to  the 
question;  because  I  never 'yet  pro- 
nounced a  single  decree,  when  I  was 
assisted  by  Tnnity  masters,  in  which 
I  was  not  perfectly  convinced  that 
the  advice  tney  gave  me  was  correct ; 
and  if  I  had  entertained  a  contrarj 
opinion,  notwithstanding  all  their 
nautical  skill  and  experience,  I  am 
clearly  of  opinion,  having  deliberated 
much  on  that  question,  Qiat  it  would 
be  my  duty  to  pronounce  such  con- 
trary opimon.  The  custom  of  the 
Court,  in  asking  the  opinion  of  the 
Trinity  masters,  is  to  reauest  them 
to  state  their  reasons  and  their  ex- 
planations, and  if  these  explanations 
are  not  satisfactory  to  the  Court  it 
does  not  take  them ;  and  the  Court 
never  allows  persons,  perhaps  inex- 
perienced in  the  administration  of 
justice,  to  raise  inferences  from  a 
supposed  state  of  fact«  which  does 
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I853i  parties  ask  for  Trinity  masters,  I  accede  to  the  proposition  i 
where  one  party  only  asks  for  them  I  read  the  papers  and  exer- 
cise my  own  judgment  as  to  whether  they  shall  attend ;  but 
where  neither  party  prays  them,  I  rarely  direct  them  to  be  called 
in.  So  it  is  in  the  present  case,  which  I  must  now  decide  to  the 
best  of  my  own  unaided  judgment.  Now,  it  has  been  alleged  that 
the  salrors  ought  to  show  that  they  have  conducted  themselves 
according  the  safest  mode  of  navigation ;  but  I  am  of  opinion, 
that  as  they  brought  the  vessel  in  safety  to  Lowestoft,  and  the 
show  they  have  objection  is  that  they  ought  to  have  gone  to  another  port,  it 
vMsS  to V  ^*®^  ^°  those  who  raise  the  objection  to  prove  by  adequate  testi- 
place  of  safety,  mony,  to  the  satisfaction  of  the  Court,  that  it  is  right  IMmA 
lies  on  the  ob-  fi^ci^s  I  am  bound  to  believe  on  the  credit  of  these  persons, 
Jf<^"  *®  P"*^®  skilled  as  they  are  in  navigation,  that  Lowestoft  was  as  safe  a 
were  unskiifoL  port  as  the  vessel  could  be  conducted  to. 

SembU,  that  But  there  is  another  question  behind.     I  am  by  no  means 

bound\o^^t  ^^^^  ^^'  ^^  it  been  possible  for  the  salvors  to  carry  this  vessel 
of  their  way  to  to  the  Texel,  and  that  they  had  sufficient  knowledge  of  the  sands^ 
thJ^otieB  a^  they  were  bound  to  go  out  of  their  way  to  do  it.  I  think  I  must 
sisted  may        dismiss  that  question  altogether. 

There  is  another  point  in  the  case  to  which  I  will  advert,  and 
that  is,  the  alleged  charge  that  the  crew  had  been  induced,  by  the 
representations  of  the  salvors,  to  leave  this  vessel.  It  is  almost 
impossible,  amidst  the  contradictory  evidence  which  appears  in 
this  case,  to  be  able  to  say  with  confidence  where  the  balance 
lies,  and  I  must  take  the  fact  alone.  I  do  not  mean  to  say  that 
the  masters  of  the  smacks  conspired  with  their  crews  to  induce 
the  master  and  crew  of  the  ^  Houthandel "  to  abandon  the  ves- 
sel ;  but  it  sometimes  does  happen  that  salvors  are  rather  prone 
to  induce  a  master  and  crew  to  leave  a  vessel,  because  it  looks 
better,  when  they  come  into  Court,  to  have  a  case  where  the 
master  and  crew  have  despaired  so  much  of  saving  their  ship 
that  they  have  quitted  it,  while  others  saved  it.  I  see  nothing 
on  the  present  occasion  to  justify  the  crew  in  having  so  done, 
but  I  am  not  satbfied  that  there  was  any  conspiracy  to  induce 


name. 


not  appear  in  the  caufle.  It  fortu- 
nately  nas  happened  that,  in  but  very 
few  instances,  has  there  been  a  differ- 
ence of  opinion  between  myself  and 
the  Trinity  masters,  and  in  no  case 
whatever  have  I  pronounced  any 
judgment  except  it  was  my  own. 

Upon  the  present  occasion  the 
Court  undoubtedly  is  disposed,  in 
the  first  instance,  to  receive  the  re- 
port of  the  registrar  and  merchants 
with  the  strongest  desire  to  believe 
that  it  is  one  correctly  made,  be- 


cause the  Court  has  from  experience 
well  known  the  pains,  fand  labour, 
and  judgment  bestowed  on  these 
reports,  which  are  very  seldom  ob- 
jected to,  and  which  I  believe  have 
given  the  sreatest  satisfaction  to  the 
public  at  large.  But  when  a  case 
IS  brought  before  me,  and  I  have 
the  evidence  before  me,  if  my  judg- 
ment should  differ  from  that  of  the 
registrar  and  merchants,  I,  have  no 
other  alternative  than  to  follow  the 
dictates  of  my  own  mind*** 
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them  to  do  it.    In  my  final  judgment^  I  shall  not  rely  on  the        1858. 
abandonment  as  an  ingredient  in  the  case,  proving  that  there         'Tuk 
was  greater  danger  and  risk  than  has  been  allowed  on  the  part    "  Hodtham . 
of  the  owners.  .^f^   , 

I  mnst  also  refer  to  the  charge  which  has  been  preferred  of  -^. 
pilfering,  of  destroying  the  stores,  consuming  and  making  away  yage  serTice, 
with  them.     Such  a  charge  as  this  must  always  be  most  dis-  ^^^^^^t 
tinctly  proved.     Where  salvors  are  on  board  a  vessel  for  the  to  an  adequate 
purpose  of  rendering  her  assistance,   nobody  can  doubt  that  f^^^l^p's 
they  are  entitled  to  consume  all  that  is  necessary  of  the  stores  itorei. 
for  the  purpose  of  miuntainiDg  themselves  in  the  discharge  of 
that  duty ;  and  really,  if  there  be  some  waste  under  circum- 
stances of  this  Idnd,  it  is  impossible  for  the  Court  to  look  into 
minutifld  or  to  rely  upon  it     When  such  a  charge  is  set  up  by 
owners,  by  way  of  defence  to  a  demand  for  salvage,  it  must  bo 
recollected  that  those  who  bring  it  have  a  great  interest  in  sup- 
porting it     It  appears  to  me  that  the  charge  b  in  no  degree 
substantiated. 

All  that  remains  for  the  Court  to  do  is  to  allot  that  sum  of 
money  which  it  thinks  right  and  fit  to  ^ve  to  the  salvors.  The 
whole  value  of  the  property  is  but  700/.  For  some  reason,  I 
cannot  tell  why,  the  action  has  been  entered  for  no  less  than 
600JL ;  and,  what  is  worse,  bail  has  been  taken  for  that  sum.  The 
salvors  could  by  no  possibility  have  conceived  that  they  would 
be  entitled  to  that  amount  under  any  circumstances.  With  re-  Compensation 
gard  to  the  damage  done  to  the  hawser,  and  the  loss  of  the  ice,  ^^  ^^^  ^^^ 
I  mean  to  take  that  into  consideration  in  the  sum  which  I  shall 
allot,  which  is  120/. 

Proctor  for  the  salvors.  Jennet;  for  the  owner.  Deacon. 


PrEROQ  ATI  V  B* 

BBOWNE  AND  THOMAS  v.  THOMAS.  Cooet  or 

Cahtkiibdbt. 

1  HIS  was  a  business  of  proving,  in  solemn  form  of  law,  the  Rerocation  of 

lost  will  of  George  Thomas,  late  of  Old  Broad  Street,  in  the  ^"^  \y  »°^««- 

^                                                                                           _  auent  mar- 

city  of  London,   and  of  Woodside  Lodge,  Upper  Norwood,  riage.— /TeW;  a 

deceased,  bearing  date  14th  June,  1852,  promoted  by  John  SJf^JllilJPj^*^ 

Browne  and  Elizabeth  Thomas,  widow,  the  relict  of  the  deceased,  generally,  in 

the  executors  named  in  the  said  will,  against  Henry  Thomas,  the M^ersof 

the  brother  and  next  of  kin.  the  other  party 

In  the  will  the  testator  did  not  describe  Elizabeth  Thomas  „^  ^ 
as  his  wife ;  but  he  gave  her  a  legacy  in  these  words :  '^  I  hereby 
give  and  bequeath  to  Elizabeth  Thomas,  of  Woodside  Lodge, 
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Weston  Hill,  Upper  Norwood,  all  the  famitore,  phto,  linen, 
jewellery,  musical  instruments,  wine  and  spirits,  belonging  to  me, 
now  in  the  house  tee  occupy  (namely,  Woodside  Lo^e,  afore- 
said), or  may  be  in  the  house  we  are^residing  in  at  the  time  of 
my  decease : "  and  further  bequeathed  her  two-thirds  of  the 
residue,  and  nominated  her  executrix. 

The  will  was  propounded  by  the  executors  in  an  all^ation, 
merely  pleading  the  due  execution  of  the  will,  and  the  appoint- 
ment of  John  Browne  and  Elizabeth  Thomas  his  wife,  ex- 
ecutors. 

A  responsive  allegation  was  then  brought  in  on  behalf  of 
Henry  Thomas,  the  brother,  pleading  as  follows :  — 

First  Article.  That  George  Thomas  the  deceased,  in  this 
cause,  at  the  time  of  the  execution  of  the  will  propounded 
in  this  cause,  to  wit,  on  the  14th  Jane,  1852,  was  single  and 
unmarried. 

Secofid  Article.  That  on  a  day  subsequently  to  the  said 
14th  day  of  June,  1852,  but  the  time  more  particularly  the 
party  proponent  is  unable  to  set  forth,  the  said  deceased  duly 
and  legally  intermarried  with  Elizabeth  Thomas,  nominated  and 
appointed  an  executrix  in  the  said  will,  and  one  of  the  parties 
in  this  suit,  whose  maiden  name  the  party  proponent  is  unable 
to  set  forth. 

Dr.  Hojggard  and  Dr.  Twiss  now  opposed  the  admission  of 
this  allegation.  It  was  desirable  to  take  the  opinion  of  the 
Court  upon  the  proper  mode  of  pleading  revocation  by  n>ar- 
riage  imder  the  18th  section  of  the  Wills  Act,  as  this  app^eared 
to  be  the  first  case  of  the  kind.  The  present  allegation  is  isx 
too  general.  The  party  should  have  made  some  investigations 
before  opposing  a  will.  He  raises  a  point  of  law  that  this  will 
is  revoked  by  a  subsequent  marriage,  and  yet  pleads  no  parti- 
culars of  such  marriage,  not  even  its  time  or  place,  or  the 
name  of  the  lady.  In  fact  it  is  nothing  more  than  a  ''  fishing  " 
allegation  to  obtain  the  answers  of  Mrs.  Thomas  as  to  the  fact 
of  marriage.  Parties  who  rely  on  a  fact  of  marriage  to  revoke 
a  will,  ought  to  be  prepared  to  plead  and  prove  some  particulars 
respecting  it.  This  allegation  is  merely  a  mode  of  asking 
a  question,  not  pleading  a  fact 

Dr.  Jennet,  in  support  of  the  allegation,  was  not  heard. 

Sib  John  Dodson.  I  have  no  hesitation  in  admitting  this 
allegation.  It  has  been  objected  that  the  sole  object  of  the 
party  is  to  obtain  the  answers  of  Mrs.  Thomas.  But  I  ap- 
prehend parties  have  always  a  right  to  get  an  answer  upon 
oath.     There  is  nothing  in  this  case  to  form  an  exception. 


THE  ECCLESIASTICAL  AND  ADMIRALTY  BEPORTS. 


ai 


TfTO  ezecuton  were  appointed  in  the  will  propounded  in  this 
cause,  one  of  whom  is  Elizabeth  Thomas.  A  condidithas  been 
^ven  in  on  behalf  of  these  two  executors.  On  behalf  of  the 
brother  of  the  deceased  an  allegation  is  brought  in  pleading 
that,  subsequent  to  the  date  of  the  will  propounded,  the  de- 
ceased intermarried  with  Elizabeth  Thomas,  the  executrix.  It 
does  not  deny  the  execution  of  the  will,  but  pleads  that  it  has 
been  revoked  and  nullified  by  a  particular  fact.  That  fact  is 
peculiarly  within  the  knowledge  of  the  executrix ;  for  she  must 
know  whether  or  not  she  was  married  to  the  deceased  since  the 
I4th  of  June,  1852 ;  and  I  am  clearly  of  opinion  that  the  party 
is  entitled  to  her  answers  upon  that  point,  and  therefore  admit 
the  all^ation. 

Proctors  for  the  executors,  J.  K.  and  O.  Burchett ;  for  the 
brother,  Glennie. 
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«  THE  PANTHER.*' 

1  HIS  was  a  suit  for  damage,  by  plea  and  proofs,  promoted  by 
the  '^  New  Union,"  a  schooner  of  162  tons  burthen,  against  the 
*'  Panther,*'  a  steamship  of  292  tons,  belonging  to  the  General 
Steam  Navigation  Company.  The  schooner  was  bound  from 
London  to  Beesheer,  in  the  Persian  Grulf,.with  a  general  cargo 
of  merchandise ;  the  steamer  was  bound  from  Ostend  to  London 
with  a  general  cargo,  and  about  twenty  passengers.  The  loss 
sustained  by  the  schooner  was  estimated  at  about  18,000/.  - 

The  libel  on  behalf  of  the  schooner  pleaded  in  substance,  that, 
about  six  o'clock  A.  K.  of  the  18th  of  December  last,  she  was  in 
midchannel,  and  about  a  mUe  above  the  Nore  Ught,  on  the  kr- 
board  tack,  heading  E.  S.  E.  with  the  wind  from  N.  by  E.  and 
the  morning  clear ;  that  while  the  crew  were  setting  the  reefed 
mainsMl,  the  pilot,  who  was  on  the  port  bow,  and  the  master, 
who  was  at  the  wheel,  observed  the  two  paddle-box  lights  of  the 
steamer,  distant  about  a  mile,  a  little  on  the  starboard  bow,  and 
rafndly  approaching ;  that  by  order  of  the  pilot  the  helm  of  the 
schooner  was  immediately  put  hard-a-port,  and  was  so  kept 
until  after  the  collision;  that  she  thereupon  fell  ofi*  several 
points ;  that  the  pilot  loudly  hailed  the  steamer  to  port  her  helm, 
bat  no  notice  thereof  was  taken  by  those  on  board ;  that  shortly 
aiierwaids  the  steamer,  without  altering  her  course,  ran  stem  on 
with  fuU  speed  into  the  schooner,  cutting  her  down  below  the 
water's  edge,  &c. ;  that  the  pilot,  master,  and  crew  thereupon 
got  on  board  the  steamer ;  that  within  a  minute  or  two  after  the 
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1853.  collision  the  steamer  backed  dear  of  the  aohooper^  and  a  boat 
fp^  haying  been  lowered,  the  master,  jnbt,  three  of  the  schooner's 
<<  Pantheb.*'  crew,  and  two  of  the  steamers,  boarded  the  schooner  and  found 
Pleadings,  gj^  (^^  water  in  her  hold ;  ^Aof  she  was  thereupon  |x>wed  by  the 
steamer  to  Shoebnryness,  on  the  coast  of  Essex,  where,  being 
nearly  full  of  water,  she  grounded  on  the  sand,  &c ;  thai  the 
collision  and  the  damage  consequent  thereon  are  imputable 
solely  to  those  on  board  the  steamship  **  Panther ^^  to  wit,  from  the 
want  of  a  good  look  out  or  otherwise  on  board  that  vessel ;  that 
the  same  were  not  owing  to  any  misconduct  of  any  description  on 
the  part  of  those  on  board  the  schooner ^  ^*  New  Union  ;  ^  thai  &c« 
The  allegation  on  behalf  of  the  owners  of  the  '* Panther" 
pleaded  in  substance,  that  about  a  quarter  past  five,  the  wind 
blowing  very  heavy  from  N.W.,  and  the  morning  extremely 
dark,  she  passed  about  balf  a  mile  to  the  northward  of  the  Nore 
light  and  proceeded  up  the  river,  her  course  then  being  about 
N. W.  by  W.  half  W. ;  that  when  about  three  miles  above  the 
Nore  %ht,  at  about  a  quarter  before  six  o'clock,  the  schooner, 
*'  New  Union  "  was  seen  from  her  distant  about  half  a  mile,  and 
about  two  points  on  her  starboard  bow,  running  down  with  the 
wind  (which  still  blew  strong  from  about  N.W.)  free  on  her 
larboard  quarter,  and  the  tide  then  about  half  an  hour  ebb,  and 
still  well  open  on  the  steamship's  starboard  bow ;  that  had  the 
two  vessels  continued  such  their  courses  no  collision  could  have  oe^ 
curredy  but  that  when  within  about  three  or  four  ship's  lengths 
from  the  steamship,  the  helm  of  the  schooner  was  put  hard-a-port, 
which  brought  her  athwart  the  tide,  and  right  across  the  track 
and  bows  of  the  steamship ;  that  the  helm  of  the  steamship 
was  thereupon  immediately  also  put  hard-a-port,  and  the  en* 
gines  stopped  and  reversed  by  direction  of  hw  commander;  that, 
notwithstanding,  the  sdiooner  almost  immediately,  with  her  lar- 
board quarter  near  the  main  chains,  came  into  contact  with  the 
stem  of  the  steamship  (although  her  en^es  at  such  time  had 
made  three  or  four  revolutions  astern)  with  such  force  that,  &c ; 
that  at  such  time  there  was  a  good  look-out  kept  on  board  the 
steamship  by  the  watch,  and  there  were  three  lights  exhibited 
in  exact  accordance  with  the  orders  of  the  commissioners  for 
executing  the  office  of  lord  high  admiral,  made  in  pursuance 
of  the  provisions  of  14  &  15  Vict,  c*  79.  s.  26. ;  that  at  such 
time  the  schooner  did  not,  as  required  by  the  said  orders,  show 
a  bright  light,  or  any  light,  in  any  position  that  could  be  seen  by 
those  on  board  the  steamship ;  and  that  the  collision  was  occa^ 
sioned  by  her  non-observance  of  the  said  orders,  and  is  not  in  any 
sort  or  degree  imputable  to  the  steamship,  or  to  any  one  on  board 
her,  but  Hial  the  same  is  imputable  solely  to  those  on  board  the 
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8chooner>  to  wit,  for  their  non-observance  of  the  said  orders,  and 
for  their  unskilfulness  and  unseamanlike  conduct  in  putting  her 
belm  hard  to  port,  and  thereby  bringing  her  right  across  the 
track  and  bows  of  the  steam-ship  when  within  three  ship's 
lengths  of  her,  and  which  if  they  had  not  done,  from  the  then. 
relatiye  positions  of  the  two  vessels,  no  collision  would  or  could 
haye  occurred. 

Dr.  Hagard  and  Dn  Twiss  were  heard  for  the  "  New  Union, 
Dr.  Addams  and  Dr.  Robinson  for  the  '^  Panther." 


n 
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Dr.  Lushikoton,  addressing  the  Elder  Brethren.  Gentle- 
meiiy  the  action  in  this  case  has  been  entered  at  a  very  large 
Amount,  and  though  I  would  fain  hope  that  the  loss  has  in  some 
d^ree  been  exaggerated,  yet  there  is  no  doubt  that,  upon 
'^irbomsoever  it  may  fall,  it  will  be  exceedingly  heavy. 

Now,  I  think  it  is  essential  that  we  should,  in  the  considera-* 

"fcion  of  this  case,  keep  the  merits  or  demerits  of  the  two  vessels 

^bB  distinct  as  possible.     The  statement  of  the  *'  New  Union''  is, 

Iblut  the  collision  took  place  about  six  o'clock  on  the  morning  of 

tiie  18th  December,  in  mid-channel,  about  a  mile  above  the 

2fore  light- ship,  and  that  her  course  was  E.  S.  E.,  and  the  wind 

^.  and  by  £.     The  '^  Panther  ^  represents  the  wind  to  have 

\)een  N.W.      There  is  a  great  difference  as  to  the  quarter  from 

'which  it  was  blowing;   but  whether  that  is  of  the  slightest 

importance  in  this  case  is  a  matter  for  your  consideration.     It 

appears  that  the  tide  was  at  that  time  about  half  an  hour's  ebb. 

The  **  New  Union "    had  on  board  a  regular  Trinity  House 

pilot.      There  is  a  difference  between  the  parties  as  to  the 

precise  state  of  the  weather :  the  one  represents  it  as  a  dark 

morning,  the  other  as  clear.     But  I  apprehend  we  may  take  it 

to  have  been  an  ordinary  morning  at  that  season  of  the  year. 

The  "  New  Union  "  goes  on  to  state  that  the  steamer  was  seen 

about  a  mile  a-head  on  the  starboard  bow,  and  the  steamer  says 

that  she  saw  the  schooner  two  points  on  her  starboard  bow. 

The  *^  New  Union  "  states  that  she  immediately  ported  her  helm 

and  fell  off  several  points,  but  the  steamer  keeping  her  course 

ran  into  her,  and  struck  her  on  her  port  beam.     It  is  admitted 

on  all  hands,  that,  previous  to  the  collision,  all  the  crew  of  the 

*  New  Union,"  with  the  exception  of  the  cook,  were  employed 

in  reefing  the  mainsail,  that  the  pilot  was  on  the  look-out,  and 

the  master  was  at  the  helm. 

The  defence  is  to  the  following  effect :  that  the  wind  was 
from  the  N.W.,  and  that  the  course  of  the  steamer  was  N.W, 
by  W.  J  W.,  and  that  the  collision  took  place  by  reason  of  the 
schooner  having  ported  her  helm.    They  would  not  have  touched 

E.  &  A. — ^VOL.  I.  D 
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1858.         each  other  if  thej  had  kept  their  courses.     It  is  alleged  that  the 

rp^j;.        steamer  having  observed  that  the  schooner  had  ported  her  helm, 

«  Pakthkb."    then,  and  not  before,  also  ported  her  helm.     Then  it  is  averred 

Summng-iqf.    ^y^^^  j^^  ijgjj|.  y^^  shown  On  board  the  schooner,  which  is  an 

admitted  fact. 

Now  let  us  consider  a  little  what  is  the  law    applicable  to 
this  question,  as  now  laid  down  by  the  act  of  Parliament,  14  &  15 
14  &  15  Vict.     Vict  C.79.,  because,  whatever  doubts  may  have  existed  previously, 
c. 79.  B. 27.       j.j^j^|.  ^^  jjjyg^  jjg  obeyed.    The  27th  section  enacts  that,  "when- 
ever any  vessel  proceeding  in  one  direction  meets  a  vessel  pro- 
ceeding in  another  direction,  and  the  master,  or  other  person 
having  charge  of  either  such  vessel,  perceives  that  if  both  vessels 
continue  their  respective  courses,  they  will  pass  so  near  as  to 
involve  any  risk  of  a  collision,  he  shall  put  the  helm  of  his  vessel 
to  port,  so  as  to  pass  on  the  port  side  of  the  other  vessel.^    In 
order  to  call  for  the  fulfilment  of  this  rule,  both  vessels  must  be 
in  that  situation,  that,  if  they  continue  their  respective  courses. 
If  there  be  the  they  will  pass  so  near  as  to  involve  a  risk  of  collision.     If  there 
babUi^^^     be  any  probability  whatsoever  of  a  collision,  then  it  is  the  duty  of 
collision,  it  is     each  vessel  (a)  to  put  her  helm  to  port.  It  appears  that  the  schooner 

^th  vessels  to   ^^  P"*  ^^^  '^^'"^  *^  P^'^ »  *°^  ^®  hsire  to  consider  whether  the  cir- 

put  the  hehnto  cumstances  were  such  as  to  bring  the  steamer  within  the  rule. 

^  But  there  is  another  question  arising  out  of  a  part  of  the  act 

which  applies  to  a  steamer  only,  and  in  considering  this,  gentle^ 
men,  you  will  bear  in  mind  that  the  "  Panther,"  prrevious  to  the 
collision,  was  about  mid-channeL     The  words  of  the  act  are,  — 

In  a  riyer  or      ''  And  the  master  of  any  steam-vessel  navigating  any  river  or 

narrow  Chan-  narrow  channel  shall  keep,  as  far  as  is  practicable,  to  that  side 
net,  a  steamer  ,  ,  .         . 

must  keep  as  of  the  fairway  or  mid- channel  thereof  wluch  lies  on  the  star- 
Mie  to  tSit^'  bo*"^  side  of  such  vessel ;  and  if  the  master  or  other  person  having 
tide  of  the  charge  of  any  steam-^essel,  neglect  to  observe  these  regulations 
which  Um  on  ^^  either  of  them,  he  shall,  for  every  such  offence,  be  liable  to 
the  starboard     a  penalty."     Consequently,  you  will  have  to  consider  whether 

the  steamer,  at  this  time,  ought  not  to  have  been  further  on  the 
north  or  Essex  shore. 

The  question  then  will  be,  first,  whether  the  steamer  was 
to  blame  for  not  keeping  closer  to  the  Essex  shore ;  secondly, 
whether  she  ought  not  to  have  ported  her  helm  as  soon  as  she 
saw  the  schooner ;  and  thirdly,  whether,  if  she  had  so  ported  her 
helm,  the  collision  would  have  taken  place,  it  being  certain  that 
the  schooner  did  port  her  helm.     The  master  of  the  steamer 

(a)  This  must  be  taken  with  the  was  an  absurd  construction  of  the  act 

qualification,  "  due  regard  being  had,  to  contend  that,  in  order  to  avoid  a 

as  respects  sailing  vessels,    to    the  coUision^  a  vessel  close  hauled  on  the 

keeping    each    vessel    under    com-  starboard  tack  should  port  her  helm 

inandr  for  in  the  '*  Betsey,'*  StJi  instead  of  keeping  her  coiirse, 
July,  1S53,  Dr.  Lushington  said  ii 
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says  that  it  would  inevitably  have  taken  place ;  but  that  is  a         1853. 
matter  of  opinion,  not  of  fact.     You  will  also  have  to  consider^  ^^ 

the  shortest  distance  at  which  the  steamer  is  represented  to  ''Pamthbi.'* 
have  first  seen  the  schooner  being  half  a  mile ;  whether,  if  she  had  q,?****/^"!^ 
then  ported  her  helm,  she  would  not  have  avoided  the  collision,    the  duty  of  a 

"With  regard  to  the  schooner,  it  is  an  admitted  fact  that  she  ^"^  htg*^*^ 
did  not  show  a  light  when  she  saw  the  steamer;  and  it  is  pretcnbedbj 
abundantly  clear  to  my  mind  that  the  rule  to  do  so  was  under  J^^IJili^^f 
the  circumstances  binding  upon  her.      But  what  is  the  con-  recovery  unleM 
struction  to  be  put  on  the  act  of  Parliament  upon  this  point  ?  ^i^JJj^ii* 
Tins  question  of  law  it  is  my  duty  to  decide.     The  28th  section  ^ho(|B  or  in 
is  in  these  words :  '^ If  in  any  case  of  a  collision  between  two  S^eetof ^tt 
or  more  vessels  it  appear  that  such  collision  was  occasioned  by  ^^^' 
the  non-observance  of  either  of  the  foregoing  rules,  with  respect 
to  the  passing  of  steamers  or  the  exhibition  of  lights,  the  owners 
^f  the  vessel  by  which  imy  such  rule  has  been  infringed  shall 
not  be  entitled  to  recover  any  recompense  whatever.^ 

A  case  was  cited  at  the  bar  in  which  Chief  Baron  Pollock  (a) 
eaid  truly,  that  at  common  law  this  made  no  alteration  from  the 
old  law.  I  am  not  inclined  in  the  slightest  degree  to  differ  from 
the  construction  which  he  has  put  upon  the  act  He  said  that 
if  the  neglect  of  the  rule  was  the  occasion  or  cause  of  the 
collision,  in  whole  or  in  part,  there  could  be  no  recovery.  Ac* 
cordingly,  the  question  which  I  put  to  you  is,  whether  you  are 
of  opinion  that  the  collision  was  occasioned,  either  in  whole  or 
in  part,  by  the  schooner  omitting  to  show  a  light*  It  is  neces- 
sary for  us  to  be  rather  particular  in  affixing  a  meaning  to  the 
word  **  occasion.**  It  has  been  averred  by  the  **  Panther"  that 
the  collision  was  occasioned  by  the  non-observance  of  the  order 
as  to  a  light ;  but,  with  respect  to  evidence  on  that  subject, 
there  is  next  to  none,  and  you  will  have  to  consider  whether,  in 
point  of  fact,  the  absence  of  a  light  altogether  did  occasion  this 
collision,  or  whether  it  did  not  take  place  solely  and  entirely  in 
consequence  of  the  steamer  not  porting  her  helm,  provided  that 
she  ought  to  have  adopted  that  measure. 

In  order  that  we  may  not  leave  any  point  untouched  which  is 
important  in  the  case,  I  mean  to  request  your  opinion  upon  this 
last  question,  whether  the  collision  was  occasioned  solely  by  the 
fault  of  the  "Panther*'  in  not  immediately  porting  her  helm 
when  she  saw  the  schooner  half  a  mile  off.  There  is  one  other 
matter  which  I  think  it  right  to  mention.  Was  there  a  proper 
look  out  on  board  the  schooner?  It  is  unquestionably  true  that 
the  only  look  out  was  the  pilot ;  but  the  question  is,  whether 

(a)  Morrison  v.  Hie  Oeneral  Steam  Namgation  Co.  1  Com.  L.  Bep.  66.. 
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The 
•*  Panther.** 


there  was  a  sufficient  look  out  to  ascertain  that  a  vessel  was 
coming  in  time  to  avoid  it? 

The  Court  and  the  Elder  Brethren  having  retired  for  con- 
Bultation,  on  their  return. 


Opinion  of 

Trinity 

Masters. 

May  24. 


Dr.  Lushington  said.  The  first  question  which  I  addressed 
to  the  Trinity  Masters  was  in  these  words :  —  **  Ought  not  the 
steamer  to  have  ported  her  helm  as  soon  as  she  saw  the  schooner?" 
The  answer  is,  "  She  ought."  Secondly,  "  If  the  steamer  had 
ported  her  helm  as  soon  as  she  saw  the  schooner  half  a  mile  of^ 
would  the  collision  have  taken  place,  it  being  certain  that  the 
schooner  did  port  her  helm?"  Answer,  "  Certainly  not."  Thirdly, 
*^Was  the  collision  occasioned,  in  whole  or  in  part,  by  the 
schooner  omitting  to  show  a  light  ?"  Answer,  "  Certainly  not ; 
for,  according  to  the  statement  of  the  steamer  herself,  she  saw 
the  schooner  in  ample  time  to  have  avoided  the  collision,  bad 
she  immediately  ported."  Fourthly,  "Was  there  a  sufficient 
look-out  on  board  the  schooner?"  Answer,  "Under  the  cir- 
cumstances the  look-out  was  sufficient ;  the  steamer  was  seen  in 
time,  and  proper  measures  were  pursued  in  time."  Fifthly 
and  lastly,  "  Was  the  collision  occasioned  solely  by  the  fault  of 
the  ^  Panther'  in  not  immediately  porting  her  helm,  when  she 
saw  the  schooner  half  a  mile  off?  "     Answer,-  "  Yes." 

I  pronounce  against  the  "  Panther." 

Proctor  for  the  "  New  Union,"  F.  Clarkson  ;  for  the  **  Pan- 
ther," ^.  Toller. 


4 


High  Court 

OF 

Admiraltt. 


"SEGREDO,"  OTHERWISE  "ELIZA  CORNISH.'^ 


rl^. 


1  HIS  was  a    cause  of   possession  instituted  by  Mr.  Philip 
June  2.  &  18.    Henry  Dean,  of  Liverpool,  shipowner,  under  the  following  cir- 
inff  toa Britifh  cumstances,  as  stated  in  the  proceedings.     Th^  act  on  petitioa 

owner  at  Liver- 
pool, having  been  taken  by  alleged  pirates,  and  re-captured  by  one  of  her  Majesty's  ships  of  war 
after  her  master  had  been  killed,  was  placed  in  charge  Of  a  master  of  the  royal  navy  to  bring  to 
Liverpool.  Having  suffered  considerable  damage,  he  put  into  the  island  of  Fayal,  and  petitioned 
the  director  of  the  customs  for  an  official  survey.  Three  were  made.  The  report  was  to  the  effect 
that  the  ship  could  be  repaired  for  about  300/.  The  master  being  dissatisfied,  obtained  a  private 
survey,  which  resulted  in  a  report  that  the  ship  was  unseaworthy^  and  should  be  condemned.  The 
director  of  the  customs  then,  on  the  petition  of  the  master,  decreed  the  sale  of  the  ship  by  public 
auction,  and  gave  official  notice  thereof,  according  to  the  custom  of  the  place.  She  was  purchased 
by  a  Portuguese  merchant,  who  immediately  repaired  her,  and  sent  her  with  a  cargo  to  Bristol, 
where  she  was  arrested  by  the  original  owner  in  a  cause  of  possession.-^  i?e/<(/,  1.  The  master  had 
the  authority  of  an  ordinary  master,  and  no  more.  2.  The  validity  of  the  sale  must  be  tried  by 
the  law  maritime.  3.  By  the  law  maritime,  as  well  as  by  the  law  of  England,  the  sale  of  a  ship 
by  a  master,  though  bona  fide,  can  be  justified  only  by  urgent  necessity.  4.  With  respect  to  ships, 
the  lex  loci  contracts  cannot  prevail  if  opposed  to  the  law  maritime.  5.  The  circumstances  of 
the  case  do  not  show  an  urgent  necessity  for  the  sale ;  and,  6.  The  sale  was  invalid,  and  the  ship 
must  be  restored  to  the  original  owner  with  costs. 
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on  behalf  of  Mr.  Dean  in  substance  alleged  that  this  vessel, 
a  brigantine  of  about  160  tons  burthen,  then  belonging  to  Mn 
Dean,  sailed  from  Liverpool  on  the  5th  of  May,  1850,  under 
the  command  of  John  Talbot,  her  master,  laden  with  a  cargo  of 
coals  and  other  merchandise,  bound  on  a  voyage  to  Valparaiso 
and  Panama ;  that  she  safely  arrived  at  these  places  and  dis- 
charged her  cargo ;  that,  after  having  made  some  intermediate 
voyages,  and  having  been  thoroughly  caulked  and  repaired  at 
Valparaiso,  she  sailed  thence  for  Liverpool  on  7th  of  November, 
1851,  with  a  general  cargo,  and  a  quantity  of  specie  and  silver 
ore  on  board ;  that,  having  from  bad  weather  sprung  the  fore- 
topmast,  she  was  on  the  1st  December  following,  in  order  to 
Tepair  her  damages,  brought  to  an  anchor  at  Sandy  Point  (in 
the  Straits  of  Magellan)  a  convict  settlement  of  the  Chilian 
government,  and  that  whilst  there,  an  insurrection  having 
broken  out,  she  was  seized  by  the  insurgent  soldiers  of  the  said 
government,  who  immediately  shot  her  master  and  supercargo ; 
that  she  subsequently  proceeded  to  sea  with  a  number  of  the 
said  insurgent  soldiers  on  board,  and  whilst  at  sea  was  taken 
possession  of  by  her  Majesty's  steam- vessel  of  war  ^^  Virago"  (a); 
that  Commander  Stewart,  the  commanding  officer  of  the 
"  Virago,"  having  put  Mr.  Bawden,  the  master  of  her  Majesty's 
ship  **  DflBdalus,"  and  several  seamen  in  her  Majesty's  service 
on  board  the  said  brigantine  to  assist  her  crew  to  take  her 
to  Liverpool,  she,  on  or  about  the  10th  of  March,  1852, 
sailed  for  Liverpool  where  she  never  arrived  ;  that  in  the  month 
of  December  last  she  arrived  in  the  port  of  Bristol  with  a  cargo 
of  oranges  from  the  Azores,  and  was  there  discovered  by  P. 
H.  Dean  (her  sole  owner),  though  she  was  entered,  not  by  her 
lawful  name  as  the  '^  Eliza  Cornish,"  but  by  the  Portuguese 
name  of  the  **  Segredo  ;"  that  she  was  thereupon  arrested  in  a 
cause  of  possession. 

The  prayer  was,  that  the  judge  would  decree  the  possession 
of  the  said  brigantine,  her  tackle,  apparel,  and  furniture,  to 
the  said  J.  P.  Dean,  with  costs. 

The  answer  not  denying  the  former  part  of  the  act,  in  substance 
pleaded  "  that  in  the  month  of  March,  1852,  the  said  brigantine 
was,  by  the  said  William  Houston  Stewart,  Esq.,  acting  under  the 
sanction  and  by  authority  of  Rear- Admiral  Fairfax  Thoresby, 
commander-in-chief  of  her  Majesty's  ships  on  the  Pacific  station 
(and  not  of  his  own  authority  merely)  placed  under  the  charge 
and  command  of  Charles  Bawden,  a  master  in  the  royal  navy. 


1853. 

"  Sboredo/* 
otherwise 
"Eliza 

COBNISH."* 

StatememL 


(a)  Two  other  suits  arising  out 
of  this  transaction,  one  for  bounty 
the  other  for  salyage,  are  now  pend- 


ing In  the  Admiralty  Court,  and 
wul  shortly  be  reported. 
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**  Sbobbdo," 
otfterwiae 
*' Eliza 

COBMISH." 

StaiantHt, 


who  accordingly,  on  the  10th  of  the  said  month.  Bet  sail  in  her 
for  Liverpool,  haraig  with  him  R.  F.  Broadrick,  mate,  &c. ; 
that,  by  virtue  of  this  appointment,  the  said  Charles  Bawden  had 
fiill  authority,  as  master  of  the  said  brigantine,  to  act  in  all  things 
to  the  best  of  his  judgment  for  the  benefit  of  the  owner,  and 
of  all  parties  concerned ;  that  the  said  brigantine  having  suffered 
severely  in  a  storm  and  hurricane,  Mr.  Bawden  was  compelled, 
on  the  23rd  of  April,  to  put  into  Monte  Video  for  repairs,  which 
were  effected  at  an  expense  of  S76L  ;  that  he  again  sailed  for 
Liverpool  on  the  25th  of  June ;  that  on  the  I5th  of  August 
following,  when  they  were  in  latitude  36^  1^  north,  and  longi- 
tude 32"^  46^  west,  running  E.  N.  E.  with  much  swell  from  the 
N.  W.,  but  little  or  no  wind,  the  vessel  rolling  very  violently 
and  the  crew  being  engaged  in  sending  down  the  royal  and 
top-gallant  yards  and  fore-top  gallant  mast,  the  fore-topmast 
of  the  said  brigantine  broke  short  off  at  the  cap,  and  caused 
very  considerable  damage ;  that  eventually  the  wreck  got  under 
the  bow  and  rendered  the  brigantine  unmanageable,  and  threat- 
ened to  beat  a  hole  in  her  bottom ;  that  for  these  reasons,  and 
because  it  was  found  impossible  to  save  any  portions  of  the  gear, 
from  the  great  weight  under  water,  it  became  necessary  to  cut 
everything  away ;  that  in  consequence  thereof  Mr.  C.  Bawden 
was  compelled  to  put  into  Fayal  at  the  port  of  Horta,  in  which 
island,  being  the  nearest  accessible  port,  he  arrived  on  the  19th 
of  August ;  at  which  time  the  brigantine  had  lost,  &c,  and  so 
much  damage  had  been  done  to  her  ropes  and  shrouds,  that  she 
required  a  complete  refit  in  that  particular;  that  her  hull 
was  in  a  leaky  state,  and  a  considerable  portion  of  her  timber 
and  planking  was  rotten  and  worm-eaten,  owing  to  age  and 
long  service,  particularly  about  the  bends  and  counter,  and  as 
well  below  as  above  the  copper ;  that  she  was  totally  unfit  and 
unsafe  to  proceed  in  her  voyage  without  a  complete  repair  of 
the  hull,  as  well  as  a  refitting  of  her  masts  and  rigging ;  that 
in  consequence  of  such  unseaworthiness  of  the  said  brigantine, 
the  said  C.  Bawden,  with  the  assistance  of  John  S.  Minchin» 
Esquire,  her  Majesty^s  vice-consul  at  Fayal,  applied  to  the  custom 
house  authorities,  and  particularly  to  Don  Joao  de  Carvalhal 
Noronba  e  Frias,  the  director  of  the  custom  house  at  the  said 
port  of  Horta,  to  have  a  proper  survey  made  of  the  ship,  with 
the  view  of  ascertaining  her  real  condition ;  that  accordingly 
three  several  surveys  were  made  by  the  ofiScial  persons  con- 
nected with  the  said  custom  house ;  that  the  said  C.  Bawden, 
for  further  satisfaction  in  that  behalf,  also  caused  a  survey  of 
the  said  brigantine  to  be  made  by  Francis  Langlois,  Francb  M. 
Gardner,  and  Elisha  C.  Jenney,  master  mariners,  Hugh  Tre- 
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goning,  a  caulker  in  her  Majesty's  service,  and  Thomas  Yinmar, 
a  carpenter,  who  reported  that,  &c,  and  recommended  that 
she  diould  be  dischai^ed  to  ascertain  more  fully  her  condition ; 
that  the  cargo  having  been  discharged,  the  said  brigantine  was, 
at  the  request  of  the  said  C.  Bawden,  again  examined  by  Caleb 
Spooner,  junior,  Owen  B.  Hi^ns,  master  mariners,  and  Alex- 
ander Morrison,  ship^s  carpenter,  who  reported  that,  &c.  &c. ; 
snd  that,  considering  the  lateness  of  the  season,  together  with 
the  cost  of  spars,  sails,  cordage,  and  other  things  required,  they 
were  forced  to  say  that  she  should  be  condemned  as  unseaworthy* 
The  answer  further  pleaded  ihat^  from  the  state  in  which  the 
brigantine  then  was,  the  sum  that  must  have  been  expended  on 
her  repairs  and  in  finding  her  with  the  tackle,  apparel,  and 
fiimitare  that  would  have  been  reqmred  to  refit  her  for  sea 
in  a  proper  manner,  according  to  the  rate  of  charges  prevalent 
at  Fayal,  would  ttave  greoAy  exceeded  her  value  when  so  refitted; 
&at  the  port  or  harbour  of  Horta,  where  the  brigantine  was 
then  lying  (and  which  is  the  only  convenient  or  commodious 
port  in  the  said  island  or  its  vicinity)  is  so  much  exposed  to 
gales  from  the  S.  and  S.EL,  during  which  vessels  are  frequently 
driTen  on  shore  and  lost,  that  it  would  have  been  unsafe  to  have 
left  her  at  anchor  there  in  her  then  disabled  state  at  so  advanced 
a  period  of  the  year ;  thai  there  were  no  means  of  placing 
her  in  dock  or  otherwise  securing  her  in  safety ;  that  there  is 
no  steam  or  other  r^ular  communication  between  the  said 
island  and  this  country;'  that  Mr.  C.  Bawden  being  satisfied 
of  the  unseaworthiness  of  the  said  ship  determined,  with  the 
advice  and  concurrence  of  the  said  R.  F.  Broadrick,  H.  C. 
Sedmond,  and  J.  W.  Smith  (a),  as  also  with  the  concur- 
rence of  John  S.  Minchin,  H.  M/s  vice-consul  at  Fayal,  to 
have  her  condemned  and  sold  for  the  benefit  of  the  owners,  as 
usual  in  the  like  cases,  and  accordingly  again  applied  to  the 
custom  house  authorities  on  the  subject,  when  such  his  appli- 
cation was  acceded  to,  and  the  said  brigantine  was  thereupon, 
by  the  said  Don  Joao  de  Carvalhal  Noronha  e  Frias,  the  di- 
rector of  the  said  custom  house,  directed  to  he  sold,  and  in 
consequence  thereof  was  afterwards  sold  by  public  auction  at  the 
custom  house,  with  her  tackle,  apparel,  and  furniture,  in 
several  lots,  to  wit,  on  the  14th  and  15th  September,  and 
realised  in  the  whole,  after  deducting  the  expense  of  advertising 
and  commission,  a  sum  equal  to  185/.  4^.  11^.  or  thereabouts; 
Aat  the  said  director  of  the  custom  house  at  Horta  was  and  is 
empowered  by  his  office,  and  by  the  laws  and  customs  of  Portugal 


1S53. 


*  Sborbdo,*^ 
oihenoim 
^  Eliza 

CORMIiH." 

StatcwttfUt 


(a)  The  cnnginal  mate  of  the  yefliel  when  she  iefl  England. 
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as  received  in  tlie  said  island  of  Fayaly  to  proceed  in  the  manner 
before  mentioned  to  the  survey  and  sale  of  any  ship  or  vessel 
entering  the  said  port,  whether  Portuguese  or  of  any  other 
nation  considered  or  represented  to  him  by  the  person  in 
charge  thereof  to  be  unseaworthy ;  that  the  proceedings  taken 
in  the  case  of  the  said  brigantine  were  in  all  respects  agreeable 
to  the  laws  and  customs  of  the  said  island  of  Fayal ;  that  due 
and  public  notice  of  the  intended  sale  thereof  was  given  in  the 
manner  customary  in  the  like  cases,  previous  to  such  sale  taking 
place ;  that  such  sale  was  conducted  by  the  official  auctioneer 
employed  by  the  said  custom  house,  and  that  siich  the  con- 
demnation and  sale  of  the  said  ship  was  in  all  respects  an  honest 
and  bond  fide  transaction,  determined  upon  and  executed  solely 
for  the  benefit  of  the  parties  interested  in  the  ownership  thereof, 
and  of  no  other  persons  whomsoever ;  that  at  such  sale  Roberto 
Augusto  de  Mesquita  Henriques  became  the  purchaser  of  the 
hull  and  of  portions  of  the  tackle,  apparel,  and  furniture  thereof, 
and  duly  paid  for  the  same,  whereby  he  became  the  true,  lawful, 
and  sole  owner  of  the  said  brigantine,  and  of  the  portions  of  her 
tackle,  apparel,  and  furniture  so  purchased;  that  possession 
thereof  was  thereupon  given  to  him,  and  that  by  the  laws  and 
customs  of  Portugal  which  prevail  in  the  said  island,  he  thereby 
became  the  lawful  possessor  of  the  said  ship  ;  that  immediately 
thereafter  he  proceeded  to  repair  the  damage  she  had  sustained 
and  to  refit  her  for  sea ;  which,  from  his  local  knowledge  and 
connexions,  he  was  enabled  to  do  at  much  less  expense  than 
would  have  been  incurred  by  a  stranger  in  effecting  similar 
repairs ;  that  in  order  thereto  the  said  brigantine  was,  &c.  &c, 
and  the  total  cost  of  such  repairs,  and  of  the  expenses  incident 
to  the  re-equipment  of  the  said  ship,  amounted  to  the  sum  of 
925/.  and  upwards;  that  the  said  brigantine  having  been  so 
repaired  and  refitted,  was  chartered  by  the  said  Roberto  Au- 
gusto de  Mesquita  Henriques  to  Frederick  Dabney,  of  the  said 
island  of  Fayal,  merchant,  for  a  voyage  to  England  with  fruit, 
and  thence  to  Lisbon,  and  accordingly  sailed  on  the  1 0th 
November  last  bound  for  Bristol,  at  which  port  she  arrived  on 
the  28th  day  of  the  said  month ;  that  in  the  course  of  the  voy- 
age she  was  still  very  leaky,  and  made  from  three  and  a  half  to 
five  inches  of  water  per  hour;  that  whilst  at  Bristol  further 
repairs  were  effected  at  an  expense  of  140/.  or  thereabouts ;  that 
the  said  brigantine  having  taken  on  board  a  cargo  of  coals,  had 
proceeded  as  far  as  the  King's  Road  on  her  voyage  to  Lisbon^ 
when  she  was  arrested  at  the  suit  of  J.  P.  Dean. 

The  prayer  was  that  the  judge  would  decree  a  supersedeas  to 
the  warrant  of  arrest  issued  in  this  cause,  dismiss  the  said 
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^berio  Aagnsto  de  Mesquita  HeDiiques,  and  condemn  Philip 
Heniy  Dean  in  demurrage  and  costs. 

On  behalf  of  the  original  owner,  a  reply  was  brought  in  to 
the  effect  that,  on  the  arrival  of  the  brigantine  at  Fayal,  there 
was  very  little  the  matter  with  her,  save  that  she  had  lost,  &c« 
&C. ;  that  her  hull  was  sound  and  perfect,  although  a  few  planks 
above  water  may  have  been  somewhat  worm  eaten,  and  a  por- 
tion of  her  upper  works  wanted  recaulking ;  that  the  whole  loss 
in  spars  and  sails  was  entirely  occasioned  by  the  mismanage- 
ment and  want  of  skill  and  seamanship  of  Mr.  Charles  Bawden, 
a  master  in  the  navy,  who  had  been  unnecessarily  put  into  the 
command  of  the  said  barque  by  Commander  Stewart  to  the 
exclusion  of  her  mate  John  William  Smith,  who  was  fully  com- 
petent and  willing  to  have  taken  command  of  her  and  brought 
lier  to  Liverpool ;  that  the  said  Charles  Bawden  caused  several 
of  her  sails  to  be  cut  up  to  make  bags  to  hold  the  silver  ore, 
notwithstanding  that  Mr.  Dubary,  a  merchant  of  the  place, 
offered  to  find  canvas ;  that,  on  the  4th  September,  the  barque 
was  surveyed  by  Jos^  Francisco  de  Silveira,  a  master  mariner 
and  pilot ;  Adrian  Jos^  Joaquim  and  Joao  Menzies,  carpenters ; 
and  Bemado  Antonio  da  Costa  and  Jos^  Grarcia  da  Boza, 
caulkers ;  whereby  it  appeared  that  her  hull  was  in  good  con- 
dition, and  that  the  whole  sum  required  to  be  expended  on  her 
for  shifting  a  few  of  the  upper  planks  and  recaulking  her  upper 
works,  and  for  new  spars,  rigging,  and  sails,  amounted  to  about 
300/.  sterling,  which  amount  Mr.  John  Lane,  Lloyd's  agent*at 
Horta,  offered  to  advance,  but  which  the  said  Charles  Bawden 
refused  to  permit  him  to  do ;  and  instead  thereof,  without  calling 
for  the  attendance  of  Lloyd's  agents,  or  any  of  the  aforesaid  sur- 
veyors, obtained  a  private  survey  to  be  held  on  the  said  barque, 
and  procured  her  to  be  condemned,  and  without  any  communis 
cation  with    her  owner  in   England,  sold  her  for  the  sum  of 
18521  As,  \\d.\  that  having  so  sold  her,  the  said  Charles  Bawden, 
in  conjunction  with  John  S.  Minchin,  employed  by  the  said 
Charles  Bawden  as  mercantile  agent  in  respect  of  the  cargo  of 
the  said  ship,  made  out  an  account  of  the  port  charges  and  dis- 
bursements in  regard  to  the  said  ship,  which,  with  the  mer- 
cantile commission  of  the  said  John  S.  Minchin,  amounted  to 
the  sum  of  658/.  2s,  \0d, ;  that  the  said  Charles  Bawden  there- 
upon opened  one  of  the  boxes  of  treasure,  and  took  thereout  the 
sum  of  472Z.  175.  11^.,  and  also  a  further  sum  of  200/.  (part  of 
the  said  treasure),  which  sum  remains  to  be  accounted  for ;  and 
that  the  said  Charles  Bawden  also  claims  a  further  large  sum. 
The  reply  further  expressly  denied  the  expenditure  of  925/. 
and  150/.  by  Mr.  Henriques,  in  repairs  as  pleaded  in  the  answer ; 


1853. 


'  Seobrdo, 
otherwite 
"Eliza 

Cornish.* 

JStatenunL 


f* 


it 


THE  ECCLESIASTICAL  AND  ADMTKALTY  REPORTS. 


1853. 

<— ^ ' 

'^  Sborbdo," 

otherwise 

'*  Eliza 

CosxxsH.*' 

StatemeiU, 


Argument, 


and  then  alleged,  thai  it  teas  not  legally  competent  to  the  said 
Charles  Batoden,  under  the  circumstances  prc'dlleged,  to  have  the 
said  barque  sold,  and  more  especially  without  first  oommuni- 
cating  with  her  owner  at  Liverpool  (the  distance  from  Fayal  to 
Liverpool  occupying  a  sailing  vessel  only  fourteen  or  fifteen 
days);  that  the  said  sale  was  illegal;  that  the  name  of  the  sfdd 
barque  was  improperly  changed,  and  that  she  had  thereby 
nearly  escaped  from  Bristol ;  and  that  the  said  barque,  as  she 
now  lies  at  Bristol,  is  fully  worth  the  sum  of  1400/. 

Dr.  Haggard  and  Dr.  Twiss  argued  the  case  in  behalf  of  the 
British  owner ;  Dr.  Addams  and  Dr.  Spinks  for  the  Portuguese 
purchaser. 


Judgment 
June  18. 


Db.  LusHiNQTON.  As  I  Understand  that  the  ship  which 
is  the  subject  of  the  present  litigation  is  still  detained  and 
bail  has  not  been  given,  I  have  been  very  anxious  to  dispose  of 
this  case  at  as  early  a  period  as  possible,  at  least  at  as  early  a 
period  as  would  enable  me  to  pay  due  consideration  to  several 
points  of  no  small  difficulty  that  have  been  raised  in  the  dis- 
cussion in  this  case.  I  could  have  wished,  indeed,  to  have  more 
time  and  leisure,  and  to  have  placed  in  a  much  more  lucid  order 
the  observations  which  I  think  it  necessary  to  make ;  but  still  it 
appeared  to  me  better  to  omit  any  attempt  of  that  kind  rather 
than  incur  any  further  delay. 

The  action  brought  is  technically  called  a  cause  of  possession ; 
but,  in  fact,  the  question  for  the  Court  to  try  and  decide  is,  a 
question  of  title,  to  determine  which  of  the  partiea  litigant  is 
entitled,  not  only  to  the  possession  of  the  ship,  but  to  a  fiill 
right  of  property  in  her. 

This  question  the  Court  has  now  ample  authority  and  juris* 
diction  to  decide  by  virtue  of  the  statute  3  &  4  Vict,  (a)  The 
limit  of  the  jurisdiction  of  the  Court  of  Admiralty  in  causes  of 
possession  antecedently  to  the  passing  of  that  statute,  it  would, 
in  my  judgment,  be  wholly  impossible  to  define ;  suffice  it  to  say, 
that  I  think  this  suit  is  properly  brought  as  a  cause  of  posses- 
sion ;  and  that,  in  such  case,  the  statute  renders  it  my  duty  to 
decide  upon  the  title  to  the  ship. 

Perhaps  it  will  be  necessary,  in  the  course  of  this  judgment, 
to  enter  with  particularity  into  consideration  of  some  of  the 
facts  set  forth  in  these  proceedings ;  but  at  present,  in  order  to 


(a)  3  &  4  Vict.  c.  65.  s.  4. :  "And 
be  It  enacted,  that  the  said  Court  of 
Admiralty  shall  haye  jurisdiction  to 
decide  all  questions  as  to  the  title 
to  or  ownership  of  any  ship  or  vessel, 
or  the  proceeds  thereof  remaining 


in  the  reg^istry,  arising  in  any  caose 
of  possession,  salvage  damage,  wages, 
or  bottomry,  whidi  shall  l>e  uisti* 
tuted  in  the  said  court  after  the 
passmg  of  this  act.'* 
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ascertain  the  questioni  to  be  determined  in  the  cause,  I  think  it 
would  be  most  expedient  to  give  only  an  outUne  of  the  case. 

This  yessel  was  originally  a  British  yessel,  and  the  property 
of  a  British  merchant^  who  has  instituted  the  present  proceed- 
ings. She  was  sent  to  the  Pacific,  and  there  occupied  in  voy-> 
ages  that  I  need  not  specify.  Finally,  on  or  about  the  7th  No- 
Tember,  1851,  she  was  dispatched  from  Valparaiso  to  Liverpool 
with  a  very  valuable  freight  of  specie,  silver,  and  some  other 
merchandise.  In  the  course  of  that  voyage  she  was  under  the 
necessity  of  coming  to  anchor  at  Sandy  Point  in  the  Straits  of 
Magellan,  a  convict  settlement  belonging  to  the  Chilian  govern- 
ment. There  she  was  seized  and  taken  possession  of  by  an 
overpowering  force.  From  that  force  (whether  that  force  was 
deemed  to  be  insurgents  or  pirates,  I  stop  not  to  inquire)  she 
was  rescued  by  her  Majesty's  ship  *^  Virago,''  commanded  by 
Captain  Houston  Stewart.  I  should  observe,  it  appears  to  me 
wholly  immaterial  for  the  purposes  of  this  suit,  whether  the  .ship 
was  rescued  from  insurgents  or  pirates.  Before  this  rescue  had 
occurred,  the  master,  who  is  represented  as  supercargo  and  part 
owner,  in  some  of  the  proceedings  was  murdeied. 

Captain  Stewart,  under  the  orders  of  Admiral  Thoresby,  who 
commanded  upon  that  station,  placed  the  vessel,  which  had  been 
brought  back  to  Valpandso,  under  the  command  of  Mr.  Bawden, 
a  master  in  the  navy,  with  directions  to  take  her  to  the  port 
of  Liverpool,  whither  she  was  originally  destined.  Mr.  Bawden, 
with  two  or  three  petty  officers  and  some  seamen  in  her 
Majesty's  service,  together  with  the  remidning  part  of  the  crew 
of  the  vessel,  took  charge  of  her,  the  mate  and  several  of  the 
crew  still  remaining  on  board  her,  and  the  ship  proceeded  on 
her  voyage.  She  proceeded  on  her  voyage,  as  I  understand  the 
facts,  with  the  same  treasure  with  which  she  had  been  laden 
when  she  left  Valparaiso  originally,  it  having  been  rescued  from 
the  '^  Florida,"  an  American  vessel,  also  seized  at  Sandy  Point 
under  similar  circumstancea 

In  the  prosecution  of  that  voyage,  in  consequence  of  con- 
trary winds  and  tempestuous  weather,  the  vessel  was  compelled 
to  take  shelter  at  Monte  Video,  where  she  arrived  on  the  23rd 
of  April,  1852,  and  was  detained  till  the  25th  of  June  follow- 
ing ;  and  the  repairs  there  done  amounted,  together  with  the 
expenses,  to  875L 

On  the  25th  day  of  June  she  left  Monte  Video  for  Liverpool, 
but  having  met  again  with  bad  weather  and  other  accidents,  she 
^as  compelled  to  make  for  the  island  of  Fayal,  and  on  or  about 
the  19th  of  August  came  into  the  port  of  Horta.  Mr.  Bawden 
then  adopted  the  folio wbg  measures :  He  had  surveys  made  of  the 
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No  biU  of  sale 
produced. 


The  first  ques- 
tion is,  By  what 
law  is  the 
Court's  deci- 
sion to  be  KO- 
vemed? — by 
the  general 
maritime  law, 
the  municipal 
law  of  Eng- 
land, or  the 
law  of  Fayal  ? 


ship,  and  in  his  judgment  it  appeared  inexpedient  to  repair  her ; 
and  accordingly,  with  the  consent  of  the  superintendant  of  the 
customs  in  that  island,  she  was  sold  by  public  auction ;  the  cargo 
was  transhipped,  as  I  collect,  into  another  vessel ;  and  after 
many  disasters  and  another  transhipment,  finally  reached  Eng- 
land. This  vessel,  the  *^  Eliza  Cornish,"  was  repaired  at  consider- 
able expense  by  the  purchaser  at  Fayal,  and  he  sent  her  on  a 
voyage  to  the  port  of  Bristol,  where  she  was  arrested  at  the 
suit  of  her  original  ownei*,  Mr.  Dean ;  and  I  have  now  to  deter- 
mine whether  Mr.  Dean  is  entitled  to  have  possession  of  her 
given  by  the  Court,  whether  he  is  entitled  to  the  property  in 
her,  or  whether  the  sale  at  Horta  was  legal,  and  the  Portuguese 
purchaser  is  entitled  to  hold  her. 

Now  I  may  here  mention  that  there  does  not  appear  to  have 
been  produced,  and  for  what  reason  I  am  imable  to  say,  any 
bill  of  sale  whatsoever.  Of  course  this  is  the  document  that  the 
Court  naturally  looks  for  in  the  first  instance,  it  being  the 
ordinary  title  by  which  any  and  every  ship  is  sold  which  is  sold. 
But  I  neither  find  any  bill  of  sale  properly  so  called,  nor  do  I 
find  any  thing  equivalent  to  it,  or  in  lieu  of  it.  I  am  therefore 
left  to  conjecture  what  was  the  nature  of  the  title  purported  to 
be  given  by  those  who  sold  her. 

Now  the  above  is  a  very  imperfect  outline,  as  I  well  know> 
of  the  history  of  this  transaction ;  but,  as  I  mentioned  at  the 
outset,  I  abstain  from  going  into  greater  detail  at  present,  be- 
cause I  must  necessarily  do  so  when  certain  particular  questions 
arise  hereafter.  I  think,  however,  what  I  have  said  is  sufiicient 
to  lay  the  foundation  for  the  following  leading  questions :  — 

The  first  question  which  presents  itself  to  my  mind  is.  By 
what  law  is  the  Court  to  be  governed  in  resolving  the  points 
submitted  to  its  decision  ?  . 

1st.  Am  I  to  take  that  which  is  sometimes  called  the  general 
maritime  law  of  all  nations  engaged  in  marine  enterprises? 

2ndly.  Am  I  to  adopt  the  law  of  England,  which  may  be 
different  ? 

Or,  3rdly,  Am  I  to  be  governed  by  the  law  prevailing  at 
Fayal? 

Now  these  are  questions  which  require  great  consideration, 
and  respecting  which  the  Court  would  be  reluctant  to  lay  down 
any  rule  or  principle  beyond  that  which  is  indispensably  requi- 
site to  the  decision  of  the  present  point.  It  would  be  rash  in- 
deed, if  in  matters  of  this  kind  I  were  to  endeavour  to  reconcile 
all  the  conflicting  cases,  and  to  extract  out  of  them  any  general 
rule,  when  I  find  so  many  minds  of  great  ability,  talent,  and 
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research,  have  certainly  abstained  from  anything  like  an  attempt         1853. 
of  the  nature.  -"i^^I^- 

The  Court  muat  ever  bear  in  mind  that  this  is  a  transaction       otherwise 
taking  place  in  a  foreign  country,  and  in  which  the  interests  of     cobwmh." 
a  foreign  subject  resident  in  that  country  are  concerned  ;  but      Judgment 
the  Court  must  also  recollect  that,  in  the  same  transactions,  are 
involved  the  interests  of  a  British  owner,  and  that  the  acts  done 
were  done  by  a  British  subject  authorised  in  some  way  or  other 
to  govern  and  to  dispose  of  the  ship ;  and  that  he  was  there  not 
as  a  permanent  resident,  (I  am  speaking  now  of  Mr.  Bawden,) 
but  an  individual,  by  the  accident  of  the  wind  and  weather, 
compelled  to  put  in  for  a  temporary  purpose.     There  is  a  wide 
distinction  in  contracts  which  are  entered  into  in  a  foreign 
country  by  a  British  subject  resident  there  for  a  permanent 
purpose,  and  contracts  entered  into  by  a  British  subject  acci- 
dentally entering  it. 

First,  it  strikes  me  that  the  law  which  I  must  seek  to  adminis-   The  Court 
ter,  if  I  am  able  to  discover  it,  is  the  law  maritime ;  a  law  which  ^"J^  bfThe 
has  been  often  adverted  to  by  Lord   Stawell  and  by  others,  law  maritime, 
whose  lights  I  seek  to  guide  me,  but  which  has  been  defined  by 
none.    Perhaps  it  is  not  possible  to  define  it  with  great  accuracy, 
because  the  law  of  almost  every  foreign  country  in  some  part 
differs  from  that  of  other  foreign  countries.    Still  it  is  an  ex- 
pression in  common  use,  and  I  apprehend  it  is  intended  to  con- 
vey the  meaning,  that  it  is  the  law  which  generally  is  practised 
by  maritime  nations.     I  think,  therefore,  this  is  the  law  which 
I  must  seek  to  discover,  and  I  must  not  deviate  therefrom  by 
introducing  the  English  municipal  law,  unless  I  should  happen  onless  re- 
to  be  compelled  to  do  so  by  virtue  of  statutes  which  of  course  it  JJ^cular  *°^ 
is  ray  duty  to  obey  ;   because,  if  it  seem  fit  to  the  legislature  of  statutes, 
this  country  to  pass  any  act  which  is  intended  by  it  to  bind 
foreigners,   I,  sitting  here  as  judge  in  the  Instance  Court  of 
Admiralty,  am  clearly  bound  to  obey  that  statute,  even  though 
that  statute  law  might  not  be  consistent  with  the  law  maritime 
in  any  country  where  the  transaction  took  place.     I  think,  also, 
that  I  am  equally  prohibited  from  giving  effect  to  the  law  of  the 
island  of  Fayal,  unless  it  accords  with  the  general  maritime  law  ; 
or  in  other  words,  unless  upon  consideration  of  the  peculiar  or  unless  for 
circumstances  of  this  case,  I  should  be  of  opinion  that  the  lex  loci  ^er  the  cir- 

contractus  is  a  part  of  the  general  maritime  law,  or  ous:ht  to  be  cumstances  of 

.  '  o  Ijjg  case  the 

imported — here  is  another  alternative  of  great  importance, —  hx  loci  am- 
or ought  to  be  imported  for  special  reasons  into  this  cause.  fra^w  ought  to 
Now,  without  saying  what  the  immediate  effect  would  be,  I   Digtinction  to 
must  aorain  repent  what  I  said  before.    I  ought  to  exercise  great  be  observed  in 
caution  in  dealing  with  the  interests  of  foreign  persons,  and  not    ^     ^  ^' 
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1853.         with  the  interests  of  British  subjects  onlj.     In  the  many  cases 

*•  Sboredo  ••    ^^  which  I  have  resorted  for  information^  I  regret  to  say  this 

othenffUe       distinction  does  not  seem  to  have  been  always  perceived,  nor 

Cow^Eu**     Always  kept  in  mind ;  namely,  in  the  judgments  pronounced. 

Judgment      the  learned  judges  have  been  considering  the  cases  before  them, 

the  interests  of  ^^^  ^^^  ^^^  recoUected,  or  at  least  not  stated,  with  any  clear* 

foreigners  and    ^ess  or  precision,  any  difference  which  they  might  think  existed 

jects.  between  the  administration  of  the  law  as  related  to  foreigners, 

and  the  administration  of  the  law  as  related  to  British  subjects* 
That  would  appear  especially  so  with  respect  to  questions  of 
bottomry  and  hypothecation. 

In  the  very  commencement  of  Lord  TenterderCs  work  on 

shipping,  to  which  I  was  referred  in  the  course  of  the  argument, 

the  general  law  as  to  the  sale  of  ships  is  fully  discussed ;  and  I 

say  the  general  law  for  this  reason,  because,  without  occupying 

time  by  reading  that  first  chapter  of  Lord  TenterderCs  work,  it 

is  perfectly  manifest,  from  the  whole  of  that  chapter,  that  Lord 

Tenterden  had  in  view  the  general  maritime  law,  as  well  as  the 

municipal  law  of  this  country.     He  refers  to  writers  on  the 

general  maritime  law,  such  as  American  and  others,  as  well  as 

he  does  to  the  authorities  of  our  own  courts  of  law. 

tt  is  a  principle       Now,  by  the  laws,  I  take  it  to  be  a  principle  quite  incapable 

ritoe^wdl    ^^  being  disputed,  that  ships  in  general  cannot  be  sold  save  by 

as  of  tke  law      an  instrument  in  writing ;  and  it  is  equally  clear  that  such  in- 

SJiu  raastew      strument  in  writing  must  proceed  either  from  the  owners  or 

haye  no  power   some  persons  authorised  to  act  and  acting  as  their  agents,  or  else 

except*Dnd©r     ^J  ^^  decree  of  a  competent  court. 

Uiemottnrgeni       Now,  the  master  in  general,  as  is  admitted  on  all  hands,  has 

no  authority  to  sell  the  ship ;  but  whatever  opinion  may  have 
been  doubtfully  expressed  on  the  subject,  (certainly  there  have 
been  many  opinions,  going  the  length  that  the  master  under  no 
circumstances  whatsoever  can  sell,)  it  appears  to  me  clear  upon 
reason  and  authority,  looking  at  what  the  law  now  is,  that  in 
case  of  necessity  he  must  be  invested  with  that  authority  and 
power  with  regard  to  the  sale  of  British  ships  to  British  sub- 
jects. Lord  Gifford  in  the  case  of  Robertson  v.  Clarke  (a), 
which  is  cited  at  large  in  Abbott  on  Shipping,  laid  down  the 
law  in  as  clear  terms  as  I  think  it  has  been  expressed  by  any 
other  judge  whatever,  or  any  other  authority.  Now  he  expresses 
himself  in  these  words :  he  says,  "  I  agree  that  it  is  not  suffi- 
cient to  show  that  the  sale  was  hon&fide^  and  for  the  benefit  of 
all  concerned,  unless  it  be  also  shown  that  there  was  an  urgent 
necessity  for  its  being  resorted  to."    Lord  Tenterden  states,  that 

(o)  1  Bing.  445. 


aeoessitj. 
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the  doctrine  that  necessity  alone  can  justify  the  sale  of  a  ship 
by  its  master,  and  sustain  the  title  of  a  purchaser  from  him,  is 
in  strict  conformity  with  the  laws  of  other  maritime  nations ; 
and  that  is  a  most  important  passage,  because  it  shows  therefore 
that,  in  this  respect,  that  to  which  I  am  now  adverting,  the  law 
lidd  down  by  the  highest  authority  in  this  kingdom  is  precisely 
the  same  law  as  is  laid  down,  generally  speaking,  by  all  other 
maritime  states ;  therefore  the  law  of  England  and  the  great 
maritime  law  are  in  conformity  with  each  other.  Lord  Tenter^ 
den  cites  several  authorities  for  this  position,  and  many  similar 
authorities  might  easily  be  added  ;  and  especially  there  might  be 
added  many  authorities  from  American  writers  and  American 
reports.  In  the  course  of  the  argument  counsel  adverted  to 
some  which  appear  to  have  a  clear  bearing  on  the  question, 
especially  the  case  of  the  schooner  '^  Tilton  **  (a),  in  which  Mr. 
Justice  Story  delivered  a  very  able  and  elaborate  judgment. 
But  it  is  unnecessary  for  me  to  do  more  than  mention  them. 

Now,  there  is  not  only  the  authority  of  Lord  Gifford  in  the 
Elng^s  Bench,  but  the  position  is  laid  down  by  Lord  Tenterden 
himself.  That  decision  of  Robertson  v.  Clarke  was  in  1824, 
and  Lord  Tenterden  published  another  edition  subsequently  to 
that ;  therefore  there  is  his  own  confirmation.  It  would  only  be 
a  waste  of  time  to  cite  further  authorities.  The  doctrine  is 
confirmed  by  Idle  v.  The  Royal  Exchange  Assurance  Co.  (i), 
and  confirmed  by  the  last  decision  of  all,  Hunter  v.  Parker  {c) : 
therefore  it  may  be  taken  to  be,  beyond  all  doubt  and  question, 
the  law  of  this  country  as  well  as  the  law  maritime.  There  are 
other  reasons  why  I  do  not  enter  into  it  more  particularly,  be- 
cause really,  where  a  position  is  clear  and  supported  by  such 
authorities  as  I  have  stated,  there  is  no  necessity  for  it :  there 
are  other  reasons,  and  among  these,  first,  there  is  no  authority  to 
be  cited  against  that  doctrine ;  secondly^  that  it  would  be  in  my 
judgment  most  dangerous,  it  would  be  most  detrimental  to  the 
interests  of  shipowners  all  over  the  world,  to  confer  on  a  master 
by  law  a  discretionary  power  of  parting  with  the  property  of  his 
owners. 

I  might  enlarge  very  much  on  this  subject,  because  I  might 
enter  into  a  consideration  of  how  the  matter  would  afiect  not 
merely  the  interests  of  owners,  but  the  confusion  it  would  create 
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**  Seorbdo,** 

QtherwiM 

**  Eliza 

CoaxiflB." 
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{b)  The  point  of  law  was  similar, 
but  the  circumstances  different.  The 
Court  said,  ^  Prima  facie  the  title 
was  suspicious  and  infirm.  It  was 
a  sale  bj  a  wreck  commissioner,  who 
immediately  became  a  purchaser 
undsr  authority  of  a  master,  who 


also  became  a  purchaser  at  the  price 
given  at  the  original  sale.*'  5  Ma- 
son's (Amer.)  Rep.  496. 

(h)  S  Taunt.  755.,  3  B.  &  B. 
151. 

(c)  7  M.  &  W.  322. 
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"  Seoredo,** 

otherwise 

'•Eliza 

COBNISH.** 

Judgment 


No  definition 
of  necessity. 
It  depends 
upon  the  cir- 
cumstances of 
each  particular 
case. 


Questions  fbr 
consideration : 

1.  What  au- 
thority had 
Mr.  Bawden? 

2.  What  neces- 
sity for  sale 
existed? 

3.  Are  the  cir* 
cumstances 
such  as  to  in- 
duce an  excep- 
tion to  the 
general  mari- 
time law? 


as  to  the  interests  of  the  insurer  and  the  insured*  That  is  a 
matter  of  importance  to  be  considered^  and^  as  it  appears  to  me^ 
nothing  is  more  desirable  to  avoid  than  that  those  great  interests 
by  which  the  mercantile  navy  are  protected  to  the  extent  they 
are  by  insurance^  should  be  thrown  into  confusion,  or  weakened 
by  the  introduction  of  any  different  principle. 

This  being  so,  to  render  valid,  therefore,  the  sale  by  a  master, 
there  must  exist  a  necessity  for  that  sale ;  the  sale,  though  bond- 
fide^  and  beneficial  to  the  owners,  will  not  avail  without  necessity. 
What  circumstances  constitute  necessity  cannot  with  accuracy 
be  defined.  I  might  say  what  writers  have  strained  hard  to 
arrive  at  something  like  a  definition  of  what  necessity  is ;  but  it 
is  quite  obvious  that  necessity  must  depend  on  a  combination  of 
circumstances,  which  it  is  impossible  to  foresee,  and  impossible 
duly  to  estimate.  In  my  ju(^ment  it  would  be  more  easy  to 
state  not  what  constitutes  necessity,  but  under  what  circum- 
stances necessity  cannot  exist.  If,  for  instance,  the  ship  is 
capable  of  repair,  and  the  master  can  raise  money  either  on  the 
bottomry  of  the  ship  or  cargo,  then  I  conceive  no  legal  necessity 
can  exist  for  sale.     That,  I  think,  will  be  quite  clear. 

Now,  having  thus  far  endeavoured  to  clear  the  way,  I  must 
now  address  myself  to  the  determination  of  two  questions,  but 
rather  different ;  namely,  first,  the  authority  of  Mr.  Bawden  to 
sell ;  and  2ndly,  the  existence  of  necessity  which  is  alleged  in 
this  case ;  and  3rdly,  a  point  to  which  I  have  already  adverted, 
whether,  under  the  circumstances,  I  should  be  justified  in  this 
case  in  administering  any  law  differing  from  the  general  mari- 
time law ;  or,  to  use  another  mode  of  expression,  engrafting  a 
peculiar  exception  upon  it. 

To  proceed  then  to  consider  what  authority  there  was  in  this 
case  for  the  sale,  I  must  look  to  the  position  in  which  Mr.  Baw- 
den was  placed.  For  this  purpose,  I  deem  it  unimportant  whe- 
ther the  "  Eliza  Cornish"  was  rescued  from  insurgents  or  pirates ; 
for  whatever  may  have  been  the  proper  description  of  those  who 
forcibly  took  possession  of  the  vessel,  I  do  not  conceive  that 
any  distinction  can  be  drawn  important  to  the  result  of  this 
case  out  of  that  forcible  and  illegal  possession.  She  was  rightly 
rescued  by  her  Majesty's  ship  "  Virago,"  and  by  the  act  of 
Captain  Stewart,  and  the  authority  of  Admiral  Thoresby,  I 
think  the  command  of  her  was  duly  conferred  on  Mr.  Bawden. 
I  am  of  opinion  that,  looking  at  all  the  circumstances  of  this 
case,  and  considering  the  description  of  cargo  that  was  on  board 
her,  that  Captain  Stewart  may  have  been  fully  justified  in  en- 
trusting the  command  to  Mr.  Bawden,  a  master  in  the  navy, 
and  in  not  allowing  the  mate  to  take  the  place  of  the  deceased 
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master.     It  is  true  that,  in  ordinary  cases,  upon  the  death  of  a       ^  ^^^* 
master,  the  first  mate  may  succeed  to  the  master,  though  we  all    a  gao&BDo,** 
know  that  very  frequently,  nay,  I  may  say  constantly,  this       ^f*r^"* 
course  is  interrupted  by  the  interference  of  agents,  consuls,  or      Oornibh." 
other  persons  who  claim  to  have  interest  in  the  cargo,  and  the       Judgment 
circumstances  of  this  case  seem  to  me  to  have  made  it  fit  that 
Captain  Stewart  should  exercise  his  own  discretion   in   this 
Teq>ect. 

I  am  of  opinion,  therefore,  that  Mr.  Bawden  was  duly  in-  Mr.  Bawden 
Tested  with  all  l^al  authority  as  master ;  that  he  possessed  the  ^ti^  |^  ^^ 
flame  power  over  the  ship  that  the  former  master  himself  if  alive  J^®"*^  ^•^ 
^woold  have  had ;  but  I  cannot  conceive  upon  what  principles  it  ter,  bat  no 
<x>old  be  contended  that  he  possessed  any  other  or  greater  power.  ^"^^'"^ 
3t  is  indeed  alleged,  on  behalf  of  the  Portuguese  owner,  that,  by 
"^nrtue  of  this  appointment,  Mr.  Bawden  had  full  authority,  as 
snaster  of  the  ship,  to  act  in  all  things  —  I  believe  I  am  citing 
^the  very  words — ^  to  the  best  of  his  judgment,  for  the  benefit  of 
^the  owners,  and  all  parties  concerned."     Now,  that  is  the  posi- 
tion laid  down  by  the  Portuguese  owner,  by  virtue  of  his  ap- 
pointment ;  and  if  it  be  meant  by  this  statement  that  Mr.  Bawden 
had  the  same  authority  as  an  ordinary  master,  I  concur ;  if  it  be 
contended  that  he  had  greater  power  and  authority,  then  I  can- 
not give  my  assent  to  the  proposition,  for  I  know  of  no  rule, 
I  know  of  no  principle  by  which  it  can  be  maintained,  that  either 
Admiral  Thoresby  or  Captain  Stewart  had  or  could  acquire  any 
right  over  this  ship,  which  would  enable  them  to  delegate  to 
their  own  appointee  any  greater  power  then  belongs  to  an  ordi- 
nary master,  and  certainly  not  what  is  contended  for  in  the  act 
on  petition,  an  arbitrary  power  to  dispose  of  the  ship  herself. 
Whether  it  be  a  case  of  salvage  or  not,  I  am  not  to  inquire, 
because,  assuming  it  to  be  such,  no  right  of  sale  was  consequent 
on  the  right  of  claim  for  salvage.     I  conclude,  therefore,  this 
branch  of  the  inquiry  by  repeating  my  opinion  that  Mr.  Bawden, 
as  relates  to  the  sale  of  this  ship,  was  an  ordinary  master,  possess- 
ing the  ordinary  power  and  authority  of  master,  and  no  more. 

I  will  now  refer  to  the  steps  adopted  in  the  island  of  Fayal,  The  circom- 
which  appear  to  be  as  follows :  —  Mr.  Bawden,  on  his  arrival  at  S^^^t^^^ 
the  port  of  Horta,  obtiuned  the  assistance  of  Mr.  Minchin,  her  Ma-  officialsonreyf. 
jesty's  vice-consul  at  that  place ;  and  he  applied  to  a  person,  who 
is  denominated  either  the  director  or  superintendent  of  the  custom 
house,  to  have  a  proper  survey  of  the  vessel,  and  very  fitting 
measures  they  were  to  be  taken.     Three  several  surveys  were 
accordingly  made,  on  the  21st  and  24th  of  August,  and  the  4th 
of  September ;  and  they  were  made  by  persons  connected  with 
the  custom  house ;  and  to  these  surveys  I  must  now  direct  my 
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••  Seobedo," 
otherwise 
"Eliza 

CORNiaH." 

Judgment 


The  sale  not 
Justified  by  the 
reports  of  the 
official,  bat 
adopted  on 
those  of  pri- 
TateySuryeyors. 


attention.  They  are  found  annexed  to  the  aiBdavit  of  Mr. 
Bawden^  and  in  the  document  marked  C. 

Now  the  first  survey,  bearing  date  the  21st  of  August,  does 
not  represent  the  vessel  to  be  unseaworthy ;  but  it  merely  states 
the  loss  which  she  had  sustained  with  regard  to  the  topmast  and 
other  matters :  that  I  need  not  recapitulate ;  and  that  she  re- 
quired to  be  caulked,  not  making  any  water  at  anchor.  That, 
I  think,  is  the  substance  of  that  survey.  Then  the  director  of 
the  custom  house  appears  to  have  given  an  order  that  this  sur- 
vey should  be  carried  into  effect  by  doing  what  was  mentioned 
in  the  survey  itself. 

However,  this  was  not  deemed  satisfactory ;  and  the  next 
survey,  which  we  have  on  the  petition  of  Mr.  Bawden,  takes 
place  on  the  24th  of  August ;  and  the  surveyors  there  reported 
that  they  had  newly  examined  the  hull,  and  that  they  had  found 
some  worm  holes  which  had  been  covered  by  the  copper,  and 
they  directed  that  the  vessel  should  be  discharged.  This  survey, 
as  well  as  the  first,  took  place  in  the  presence  of  Mr.  Lane,  who 
was  agent  for  Lloyd's. 

Now  the  cargo  having  been  taken  out,  and  the  vessel  dis- 
charged, the  third  survey  was  made  on  the  4th  September. 
Then,  of  course,  there  was  ample  opportunity  for  those  who 
made  the  survey  to  ascertain  the  precise  state  and  condition  of 
the  vessel,  whether  capable  of  repair  or  not,  and  what  was  the 
extent  of  the  repairs  to  be  done,  and  what  would  be  the  pro- 
bable amount  of  cost.  They  report,  amongst  other  things,  that 
the  hull  was  in  good  repair,  and  she  w^ould  be  navigable  when 
certain  repairs  therein  stated  were  done ;  and  the  repairs  there 
stated  are  estimated  at  about  300/.  I  believe  I  have  stated  ao* 
curately  the  summary  of  the  contents  of  that  survey. 

But  the  matter  does  not  rest  here.  Mr.  Bawden  was  dis- 
satisfied, and  the  course  which  he  adopted  I  must  now  advert 
to.  The  proceeding  taken  by  Mr.  Bawden  was  not  founded 
upon  any  further  survey  under  the  authority  of  the  customs ; 
but  he  presents  a  petition,  on  or  about  September  10th,  stating, 
for  the  reasons  therein  set  forth,  that  he  considered  it,  for  the 
interest  of  all  concerned,  to  sell  the  vessel,  and  he  petitions  the 
director  of  the  customs  to  give  the  necessary  directions  for  the 
sale  of  her  as  customary ;  the  petition  is  granted ;  the  vessel  is 
sold  on  the  14ih  or  15th  September;  and,  after  deducting  the 
expenses, realised *about  185/.  45.  lid* 

In  considering  this  proceeding,  by  the  director  of  the  customs, 
the  first  observation  that  necessarily  strikes  one  is,  that  the  sale 
neither  was  nor  could  be  justified  by  the  official  surveys  already 
had,  because  these  official  surveys,  sof  far  from  recommending 
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die  sale,  the  purport  of  them  is,  that  the  vessel  was  repairable, 
and  that  at  the  expense  of  300L  only.  I  most  observe  I  cannot 
but  entertain  some  little  hesitation  as  to  the  extent  of  con- 
sideration to  be  given  to  the  proceedings  of  the  superintendent 
of  the  customs  who  orders  the  surveys  to  be  made ;  orders  the 
three  first  to  be  carried  into  execution  in  the  way  he  has  done ; 
and  then,  all  of  a  sudden,  without  a  fresh  survey,  upon  the  mere 
representation  of  persons  acting  for  the  master,  gives  up  at  once 
all  he  had  previously  determined,  and  orders  the  vessel  to  be 
sold.  It  makes  one  distrust,  like  other  courts,  the  proceedings 
by  the  commissioners  of  wrecks :  it  makes  one  distrust  proceed- 
ings by  superintendents  of  custom  houses:  it  makes  one  distrust 
acting  under  the  advice  of  such  masters  and  persons  of  that 
description. 

Now,  throughout  all  that  proceeding,  it  is  quite  manifest  that 
Mr.  Bawden  was  in  reality  not  governed  by  anything  that  was 
done  at  the  custom  house,  not  at  all;  it  was  form,  a  mere 
ehadow ;  it  had  no  substance,  no  reality,  because  he  had  recourse 
to  other  advice.  He  had  an  examination  made  of  the  vessel  in 
the  first  instance,  on  or  about  the  21st  August,  by  persons  on 
board  her,  who  at  that  very  early  period  signed  the  letter 
marked  A.,  addressed  by  Mr.  Bawden  to  Mr.  Minchin,  the 
British  consuL  That  letter  marked  A.  is  to  the  following  ef- 
fect : — *'  Sir,  I  have  the  honour  to  acquaint  you,  that  on  fiirther 
examination  of  the  hull  of  this  vessel,  and  after  trying  the 
planking  in  several  places,  there  was  found  a  considerable  por- 
tion of  her  timbers  rotten  and  worm-eaten,  particularly  about 
the  bends  and  counter,  so  much  so  that,  after  taking  into  con- 
sideration the  expense  and  loss  of  time  that  would  be  incurred 
m  refitting  the  vessel,  together  with  the  probability  that  the 
bottom  would,  on  examination,  prove  worse  than  the  upper  por- 
tion of  the  hull ;  taking  also  into  consideration  the  lateness  of 
the  season  by  the  time  the  defects  could  be  completed,  I  am  of 
opinion,  with  all  my  oiHcers,  and  likewise  Captain  Langlois, 
passenger,  that  the  *  Eliza  Cornish '  is  totally  unfit  and  unsafe 
to  proceed  to  England  under  such  circumstances.'^  So  that,  in 
£MSt,  before  the  surveys  were  made,  this  gentleman  had  entirely 
made  up  his  mind  that  the  vessel  was  unfit  to  proceed  to 
England  at  all 

Then,  again,  about  the  6th  September,  Mr.  Bawden  consults 
the  masters  of  other  vessels,  together  with  the  carpenter  of  a 
vessel  called  the  **  Peri,"  and  these  persons  wrote  the  letters 
marked  B.  and  C.  The  one  is  the  24th  August,  merely  as  to  the 
vessel  being  dischaiged ;  the  other,  which  is  marked  C,  is  to  the 
following  effect : — "  Agreeably  to  your  request  we  have  been 
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,  ^^^^'  ,      on  board  the  *  Eliza  Cornish/  and  have  examined  her.     We  re- 
"*  Sbobedo,"    port  as  follows.     The  outside  plank  very  much  worm-eaten ;  in 
"aLJOBA       ^^^^  *  perfect  honeycomb.     We  shipped  the  copper,  and  found 
CoBNifiH."     the  plank  as  much  worm-eaten  as  above  it.  Budder-head  sprung. 
Judgment     and  Otherwise  bad,  requiring  a  new  one.     Inside  survey :  the 
apron  very  rotten.     The  breast-hook  requires  fastening,  and  we 
think  there  is  very  little  substance  to  fasten  it  to.     We  found 
the  ceiling  wet  through,  and  by  cutting  it  found  it  rotten,  and 
timbers  very  much  so ;  and  after  considering  the  lateness  of  the 
season,  together  with  the  cost  of  spars,  sails,  cordage,  and  other 
things  required,  we  are  forced  to  say  that  she  should  be  con- 
demned as  unseaworthy,  and  ever  will  be  so." 

Now  it  is  upon  this  extra-official  survey  that  Mr.  Bawden 
thinks  fit  to  act,  and  not  upon  the  survey  taken  by  persons  ap- 
pointed by  the  officers  at  the  head  of  the  customs. 

There  is  another  document  marked  D,  signed  by  Mr.  Spooner, 
the  master  of  the  "  Sea  Fox,"  in  which  he  states  his  opinion. 
It  is  in  the  following  words :  — "I  have  sent  in  the  report  of  the 
survey,  which  you  have  received,  which  was  impartial,  in  which 
we  expressed  our  opinion  freely ;  in  this  I  shall  give  my  advice,  if 
you  think  it  worth  the  while  to  take  it  The  brigantine,  '  Eliza 
Cornish,'  the  vessel^in  your  charge,  she  is  neither  seaworthy,  nor 
will  she  ever  be.  She  could  not  be  repaired  in  this  port  at  any 
rate,  as,  by  inspecting  the  outside  plank,  she  must  want  a  new 
bottom  altogether ;  in  addition  to  the  report  I  should  say  to  you, 
that  if  they  did  not  condemn  the  vessel  on  that  report,.  I  should 
advise  you  to  abandon  her  at  once,  after  taking  out  the  cargo 
that  remains." 

I  cannot  help  saying  that,  though  it  might  be  an  instance  of 
very  laudable  anxiety  on  the  part  of  Mr.  Bawden  to  get  the  very 
best  information  he  could  as  to  the  state  and  condition  of  his 
vessel,  and  as  to  the  steps  proper  to  be  adopted,  either  for  re- 
pairing her,  or  having  her,  what  is  called  in  this  letter,  con- 
demned; yet  I  think  it  must  be  apparent  to  all,  that  it  is 
impossible  to  mix  up  these  private  and  public  surveys  together ; 
and  least  of  all  could  it  be  contended  that  the  course  adopted  by 
Mr.  Bawden  was  justified  by  the  surveys,  or  anything  done  by 
the  order  of  the  director  of  the  custom  house,  except  the  order 
to  sell,  which  was  founded  on  the  representation  of  Mr.  Bawden 
himself. 

Now  I  cannot  help  thinking  that  the  result  of  the  consider- 
ation of  all  this  evidence  is,  there  was,  on  the  part  of  Mr.  Bawden, 
a  determination  to  sell  this  vessel,  founded  solely  on  private  re- 
ports, which  Mr.  Bawden  caused  to  be  made,  and  not  on  the 
official  reports.     That  Mr.  Bawden  acted  according  to  the  best 
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of  his  judgment  for  the  benefit  of  all  concerned,  I  do  not  doubt ;      .  ^^^^'  , 
but  that  this  vessel  was  capable  of  being  repaired  at  Horta,     **  Segredo," 
though,  perhaps,  at  a  very  considerable  expense,  is  most  abun-       ^,,  eliza 
dantly  clear ;  for  she  was  repaired  by  the  new  purchaser,  and      Cobnmh." 
die  did  reach  this  country  as  early  as  the  28th  November  in  the       Judgment, 
same  year.     The  order  for  sale  was  dated  on  the  10th  Sep* 
tember ;  within  little  more  than  two  months  the  vessel  was  re- 
pured,  and  she  brings  a  cargo  to  the  port  of  Bristol. 

I  know  it  is  sometimes  contended  that  it  is  harJly  fair  to  The&ctof 
Judge  by  the  effect  of  subsequent  transactions,  and  I  agree  in  JS^^UttTmiison 
some  measure  with  that  argument;  and  if  there  had  been  any  with  the  official 
real  doubt  existing  as  to  the  capability  of  the  repair  of  the  "^ 
vessel,  I  would  not  have  rested  on  the  mere  fact  that,  subse- 
quently^ she  was  repaired  and  came  to  this  country.     But  there 
b,  it  appears  to  me,  the  fact  of  the  capability  of  being  repaired 
proved  by  her  coming  to  this  country,  which  is  in  unison  with 
all  the  official  reports  that  took  place  at  Fayal.     It  is  in  op- 
position  to   the   private    reports,   and   the   surveys   taken   by 
Mr.  Bawden ;  but  it  is  in  conformity  with  all  that  was  intended 
to  be  done  under  the  authorities  in  the  island  of  Fayal. 

Now  I  must  observe  upon  another  thing ;  the  Court  has  no 
affidavit  either  from  Mr.  Minchin,  the  vice-consul,  or  from 
Mr.  Lane,  Lloyd's  agent.  This,  I  must  say,  is  an  absence  of 
proof  which  there  b  great  reason  to  complain  of  in  this  case.  I 
must  consider  what  these  gentlemen  did,  and  the  course  of 
conduct  they  pursued.  It  is  a  part  of  the  important  res  gestm 
in  this  case,  what  those  who  had  authority  in  the  island  of 
Fayal  did  or  did  not  do ;  therefore,  though  the  means  of  forming 
an  opinion  on  the  evidence  from  which  I  am  to  judge  are  ex- 
ceedingly defective,  yet  I  cannot  avoid  pursuing  the  investiga- 
tion. In  a  place  like  the  island  of  Fayal,  where  there  are 
many  British  marine,  the  person  who  represents  her  Majesty 
as  consul  or  vice-consul  is  of  course  an  important  personage,  to 
whom  masters  of  ships  might  very  properly  revert  in  all  cases 
of  difficulty.  Again,  under  similar  circumstances,  we  all  know 
there  is  no  person  whose  advice  is  more  to  be  relied  upon  in 
ordinary  cases  than  that  of  Lloyd's  agent ;  because,  fortunately, 
it  so  ha[)pens  there  is  hardly  any  port  touched  at  in  the  world 
in  which  there  is  not  an  interest  secured  in  this  country. 

I  think,  however,  that  I  have  enough  to  form  the  following 
opinion ;  namely,  that  these  proceedings  did  meet  with  the 
approbation  of  Mr.  Minchin ;  but  there  is  no  proof  whatever 
that  Lloyd's  agent  concurred  in  that  opinion.  It  is  stated  that 
Lloyd's  agent  is  far  from  approving ;  it  is  pleaded  that,  so  far 
from  approving  of  these  proceedings,  he  offered  to  advance  the 

£   3 


54 


THE  ECCLESIASTICAL  AND  ADMIKALTT  REPORTS. 


18^3. 

' « ' 

"  Segredo/ 
otherwise 

"EUZA 
COBNISH.** 

Judgmeut 


The  sale  was 
not  valid  by 
the  law  mari- 
time, nor  by 
the  law  of  Eng- 
land. 


requisite  funds.  A  letter  (a)  has  been  annexed^  which,  sup- 
posing it  is  evidence,  establishes  that  fact.  I  am  inclined  to 
come  to  the  following  conclusion  with  regard  to  that  letter,  it 
is  admissible  for  certain  purposes ;  but  I  am  not  satisfied  that  I 
can  use  that  letter  as  legal  evidence  to  prove  that  fact.  I  am 
not  able  to  discover,  with  respect  to  that  very  difficult  subject, 
what  is,  or  what  is  not,  evidence  in  correspondence  of  this  de- 
scription which  takes  place  abroad,  or  that  any  very  definite 
principle  can  be  laid  down  on  the  subject ;  but  it  appears  to  me 
to  be  the  safer  course  on  the  present  occasion,  not  to  conuder 
that  letter  as  any  evidence  of  the  fact,  that  Mr.  Lane  offered  to 
advance  the  money.  Suffice  it  then  to  assume,  that  the  sale 
was  made  with  the  consent  of  Mr.  Minchin,  but  not  with  the 
concurrence  of  Mr.  Lane ;  the  rest  must  remain  in  the  obscurity 
in  which  the  parties  have  left  it. 

I  must  now  briefly  advert  to  what  was  done^  The  vessel 
was  refitted  at  an  expense  amounting,  as  stated  at  Fayal,  to  the 
sum  of  929/. ;  but  that  included  all  the  expenses  incident  to 
equipments,  and  I  am  by  no  means  satisfied  on  the  evidence 
before  me,  that  the  repairs  necessary  to  be  done  to  enable  the 
ship  to  complete  her  voyage  would  have  amounted  to  such  a 
sum.  I  rely  not  entirely  upon  the  estimate  made  by  the 
survey,  which  was  the  sum  of  300/. ;  but  suppose  I  add  to  it 
150/.  or  200/.  It  is  scarcely  possible  to  suppose,  if  this  estimate 
was  made  by  a  person  of  any  competency  to  perform  that  duty, 
that  he  could  be  so  mistaken  as  to  estimate  that  at  300/.  which 
would  require  900/.  It  is  also  stated  that  a  further  expense 
was  incurred  at  Bristol,  amounting  to  140/.  This  appears  to 
me  of  no  importance  whatever  in  the  solution  of  this  case. 

Under  these  circumstances,  assuming  that  the  sale  was  band 
Jide^  assuming  that  it  was  advantageous  to  all  concerned,  which 
is  a  great  proposition  to  assume,  and  I  cannot  by  possibility  say 
it  is  really  true,  for  I  cannot  say  how  the  interests  of  the  under- 
writers would  be  affected,  and  they  are  persons  concerned ;  I 
cannot  say  what  right  the  owners  have  to  go  against  the  under- 
writers, or  what  right  they  have  to  resist ;  but  assuming,  for 
the  purpose  of  argument,  that  it  was  advantageous  to  all  con- 
cerned, the  question  is,  whether  it  was  necessary  ?  The  capa- 
bility of  repairs  being  established,  were  there  the  means  of 


(a)  This  letter,  addressed  by  Mr. 
Lane,  Lloyd's  agent,  to  Thomas 
Court,  Esq.,  of  Liverpool,  and  dated 
Fayal,  8th  Sept.  1852,  was  annexed 
to  the  affidavit  of  Mr.  Dean,  the 
original  owner.  This  part  of  the 
affidavit  ran  thus,  "This  deponent 


sajs,  in  reference  to  such  sale,  this 
deponent  annexes  two  letters  marked 
A.  and  B.,  received  at  Liverpool 
from  W.  H.  Lane,  Lloyd's  agent." 
At  the  hearing.  Dr.  Addame  objected 
to  its  reception. 
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ftLjing  iot  that  repair  ?     Of  that  there  can  be  no  doubt ;  for  to      ,  ^^^'  . 
aay  nothing  of  hypothecation,  the  cargo  consisted  of  specie  in    «•  Sboredo," 
considerable  part,  and  presented  a  fund  ready  at  hand  for  the      ^f^^]^ 
discharge  of  all  repairs ;  a  fund  which  was  actually  employed  for     CoBMifls." 
much  leas  important  purposes,  namely,  the  payment  of  expenses      Jud(fm€Mk. 
incurred  at  FayaL     Again,  I  say,  without  attempting  to  define 
what  constitutes  necessity,  I  cannot  bring  myself  to  entertain  a 
shadow  of  doubt  that  where  a  ship  is  capable  of  repair,  and 
where  means  exist,  by  hypothecation  or  otherwise,  of  paying  for 
those  repairs,  no  necessity,  in  the  legal  sense  of  the  term,  can 
be  said  to  exist     If,  then,  necessity  is  an  indispensable  ingre- 
dient in  a  case  of  this  description  to  warrant  a  sale,  here  it  is 
not  to  be  found,  and,  consequently,  I  am  of  opinion  that,  by  the 
general  maritime  law,  and  the  law  of  England,  no  legal  transfer 
of  the  property  in  the  ship  took  place  by  this  sale. 

I  have  not  quite  finished  my  task,  but  I  am  approaching  to  Is  it  yalld  hj 
the  conclusion  of  it.     It  remains  to  be  considered  whether  I  am  *^1,!!!r;«"" 
justified  in  engrafting  any  exception  upon  this  law  from  a  con-  Fayal?  and,  if 
nderation  of  all  the  other  facts  appearing  in  this  case.     It  is  ^pTOrted 
contended,  and  very  properly  so,  that  this  sale  was  legal  accord-  l^«re? 
ing  to  the  law  previuling  in  the  island  of  Fayal,  and  that  law  is 
certified  by  two  gentlemen  said  to  be  cognisant  of  it. 

Now  the  law  said  to  prevail  in  this  island  is,  that  the  com-  The  proof  of 
missioners  of  the  customs  may  sell  the  ship  with  the  consent  of  ^?  **/^ "  ^*" 
the  master  where  it  is  not  worth  the  expense  of  repairing  and 
outfitting — I  use  the  words  —  but  there  must  first  be  surveys 
thereof.     What  is  meant  and  intended  by  this  affidavit  ?     This 
affidavit  is  in  these  words.     I  had  better  read  it,  for  it  is  very 
important.     After  stating  how  well  acquainted  they  are  with 
the  law,  and  the  mercantile  usage  of  the  country,  they  state 
that,  ^*  When  a  ship  of  any  nation  whatever  arrives  damaged  in 
the  ports  of  this  island,  and  it  appears  to  the  master,  or  any 
other  person  having  charge  of  the  command,  that  she  may  not 
be  in  a  navigable  state,  it  is  customary,  and  according  to  the 
laws  of  Portugal,  for  the  master,  or  the  person  having  charge 
of  the  command  thereof,  with  the  aid  of  his  respective  consul, 
vice-consul,  or  consular  agent,  to  request  the  commissioner  of 
the   customs  of  this  island  to  direct  one  or  more   surveys   of 
such  ship  to  be  proceeded  to;  and  after  those  surveys  have 
taken  phice,  it  is  likewise  customary  and  lawful,  and  the  laws 
of  this  country  authorise  the  same,  to  sell  the  said  ship  when 
it  is  not  worth  the  expense  of  repairing  and  outfit." 

Now  this  opinion  certainly  appears  to  me  to  be  framed  to 
meet  the  precise  circumstances  of  this  case,  because  it  does  not 
state  the  law  in  any  ordinary  form  ;  it  states  exactly  what  took 
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place  to  a  certain  extent  in  this  very  individual  case ;  viz.  the 
master  and  other  persons  having  charge  of  her  may  request  the 
commissioner  of  customs  to  direct  one  or  more  surveys,  and 
then  order  her  to  be  sold,  which  is  exactly  what  took  place  on 
this  occasion.  In  one  particular  I  do  not  know  that  this  is 
very  satisfactory,  because,  for  what  purpose  are  these  surveys 
had?  These  surveys,  I  apprehend,  are  for  the  purpose  of 
guiding  the  discretion  of  the  commissioner :  it  is  perfectly  use- 
less to  have  a  survey,  unless  that  survey  is  to  have  some  opera- 
tion and  effect  on  the  mind  of  the  person  who  is  to  act  upon  it, 
and  who  directs  it.  Now  can  it  be  said  for  a  single  moment 
that  these  surveys  are  to  be  mere  matters  of  form,  and  the 
commissioner  is  to  decree  a  sale  according  to  his  mere  will  and 
pleasure  ?  Then  must  not  the  true  meaning  be  that  if,  after 
these  surveys  have  been  taken,  it  is  made  plain  to  the  judgment 
of  the  commissioner  that  the  said  ship  is  i)pt  worth  the  expense 
of  repairing  and  outfit,  he  is  then  to  sell  ?  Can  any  one  say 
that  this  was  the  case  after  the  surveys,  when  the  surveys  say 
that  the  vessel  may  be  repaired,  and  that  at  the  expense 
of  300/.  ? 

I  have  thought  it  right  to  make  these  observations  on  tins 
certificate,  which  comes  in  these  terms  without  authority  of  any 
kind  or  description  except  the  opinion  of  these  gentlemen. 

However,  for  the  sake  of  completing  the  principle  of  law,  I 
will  take  the  fact  to  be  that  the  survey  was  properly  made,  and 
that  the  order  for  the  sale  was  derived  from  these  surveys 
ordered  by  the  director  of  the  custom  house ;  and  I  will  take  it 
to  be  true  that  the  ship  was  not  worth  the  expense  of  repair  and 
outfit ;  and  I  will  take  the  law  to  be  as  stated  to  be  by  these 
gentlemen,  and  then  I  come  to  the  question  at  once.  Am  I  at 
liberty  to  adopt  this  law  as  an  exception  to  the  general  maritime 
law,  a  law  which  would  sanction  and  render  valid  the  sale  of 
any  British  ship  in  a  foreign  port  merely  upon  a  conjecture  and 
estimate  whether  the  ship  was  worth  the  expense  of  repairing 
and  outfit,  and  that  too  without  calling  in  the  aid  of  a  court  of 
justice,  but  merely  through  the  executive  power  of  an  ofiScer 
in  the  customs?  That  such  a  law  would  be  for  the  general 
convenience  and  advantage  of  all  maritime  nations,  I  am  by 
no  means  inclined  to  admit;  on  the  contrary,  I  am  well  satisfied 
that  in  principle  and  in  practice,  in  practice  too  looking  at  this 
very  case,  it  would  be  most  injurious  to  the  interests  of  all  those 
concerned  in  commercial  shipping,  if  I  were  to  adopt  any  such 
principle ;  and  I  feel  equally  assured  that  it  would  be  equally 
inconsistent  with  the  present  maritime  law  of  the  civilised 
world. 
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Bat  then  am  I  to  adopt  such  a  rule  on  the  principle  of  the 
lex  hei  eantraetus  f  In  what  way  does  the  lex  loci  contractus  in 
the  case  of  the  sale  of  a  ship  entitle  itself  to  be  so  admitted  ? 
If  such  general  proposition  could  be  entertained,  the  law  relative 
to  the  sale  of  ships  would  be  a  law  varying  with  the  law  of 
each  individual  country  wherever  the  sale  happened  to  take 
{dace;  in  fact,  there  would  be  no  general  maritime  law  at  all,  but 
a  law  to  be  inquired  into  in  every  case  where  the  transfer  took 
place  in  a  foreign  country.  I  should  have  one  law  to  look  for 
at  Fayal,  another  in  our  own  colonies,  another  in  Demerara, 
another  in  Trinidad,  another  in  French  colonies,  another  in 
England. 

Now,  I  know  of  no  right  which  the  purchaser  of  a  ship  in  a 
foreign  country,  such  ship  not  belonging  to  a  subject  of  that 
country,  has  to  call  for  the  interposition  of  the  lex  loci  contractus, 
save  indeed  in  one  case  only  where  the  title  is  derived  from  the 
decree  of  a  competent  court  administering  the  law  in  its  own 
jurisdiction,  and  by  its  decree  conferring  a  title.  Now,  had  the 
ship  been  purchased  under  the  decree  of  a  Court  of  Admiralty, 
directing  her  to  be  sold  in  a  case  within  its  jurisdiction,  or  the 
law  of  a  court  resembling  our  own  Court  of  Exchequer,  I 
fihoold  have  hesitated  long  before  I  disputed  that  title. 

Now,  a  word  on  that  subject.    It  has  been  decided,  as  we  all 

know  in  our  courts,  with  regard  to  a  British  ship,  if  it  should  be 

condemned  by  a  Court  of  Vice- Admiralty,  that  gives  no  title  to 

the  purchaser  whatever.     That  is  decided  and  fixed  law.     It  is 

equally  decided  law  in  the  courts  of  America,  that  a  sale  made 

in  a  case  of  a  commissioner  of  wreck  confers  no  title.  A  case  (a) 

^as  cited  at  the  bar  in  which  a  judgment  to  that  effect  was 

delivered  by  Mr.  Justice  Story,  and  a  most  admirable  judgment 

it  is ;  it  exhausts  the  whole  subject.     But  when  we  speak  of 

±he  decree  of  a  Court  of  Admiralty,  it  is  quite  manifest,  from  a 

oonsideration  of  all  the  cases,  that  the  reason  why  a  decree  of 

't.he  Court  of  Admiralty  had  not  the  effect  of  giving  a  title 

'^BS  from  want  of  jurisdiction  in  the  Admiralty  Court  to  enter- 

^tain  the  trial  at  all.    Lord  Elleriborough  says  in  his  judgment  in 

^fieu2  V.  Darby  (A),  that  he  has  made  great  inquiry:  he  says,  he 

£nds,  though  the  practice  has  obtained  in  Vice- Admiralty  Courts 

mbroad  of  entertaining  applications  to  examine  whether  a  ship 

ought  or  ought  not  to  be  sold  on  account  of  damage  for  the 

laenefit  of  all  concerned ;  though  that  practice  has  prevailed,  he 

states  expressly  that  the  result  of  his  inquiry  is,   that  Yice- 


1S53. 
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Cornish.** 


Sales  of  ships 
by  aathority  of 
ViceAdmiralty 
Courts  abroad 
aremvalid, 
from  want  of 
jurisdiction. 


(a)  The  flchooner  ^^Tilton;**  5  Ma8on*8  (Amer.)  Rep.  465. 
(6)  10  East,  143. 
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principle,  that 
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Admiralty  Courts  have  no  such  jurisdiction.  I  think  the  judg- 
ments of  common  law  proceeding  on  that  principle  are  to  be 
maintained  on  the  principle  and  no  other,  because  I  wish  to 
guard  myself  against  this  —  supposing  there  was  a  Court  of 
Admiralty  existing  in  a  foreign  country,  which  by  the  law  of 
that  foreign  country  had  a  jurisdiction  to  entertain  questions  of 
this  nature ;  I  wish  it  to  be  distinctly  understood,  that  I  do 
not,  under  circumstances  of  that  kind,  say  I  would  not  respect 
the  title  conferred  by  such  a  Court  of  Admiralty ;  I  do  not  say 
I  would;  it  is  a  point  hereafter  to  be  considered  and  weighed; 
but  I  wish  to  guard  myself  against  supposing  that  it  does  not 
give  a  title.  I  remember  that,  many  years  ago,  when  I  argued 
upon  the  point  in  The  Attorney- General  v.  Narstedt{a)^  the 
great  question  at  issue  was,  whether  or  not  the  decree  of  a 
Court  of  Admiralty  proceeding  t?i  rem  was  not  binding  on 
all  the  world,  and  so  that  forfeiture  to  the  Crown  could  not 
bar  it  ?  It  was  decided  in  the  affirmative,  and  I  think  properly 
so ;  therefore  I  wish  it  to  be  understood,  that,  in  the  event  of 
a  title  being  given  by  an  Admiralty  Court  having  jurisdiction, 
or  a  court  of  common  law,  I  do  not  preclude  myself  from  con- 
sidering that  to  be  a  valuable  title.  Again,  I  should  consider 
this:  supposing  a  vessel  was  sold  by  decree  of  the  commis- 
sioners, or  the  Court  of  Exchequer,  for  forfeiture,  that  I  should 
hold  a  good  title,  if  such  a  case  could  occur.  Supposing  a 
vessel  sold  in  a  foreign  country  under  the  law  prevailing  in 
cases  of  insolvency  or  bankruptcy,  I  should  hold  that  also  to  be 
a  go6d  sale.  But  I  wish  it  to  be  understood  that  I  go  on  the 
ground,  that  nothing  short  of  that  appears  capable  of  justifying 
a  sale  and  making  good  a  title. 

Now  having  made  these  observations,  there  are  very  many 
other  considerations  which  ought  to  be  shortly  adverted  to, 
why  I  do  not  adopt  that  law.  It  is  a  general  principle  to 
which  1  give  my  unfeigned  consent  and  approbation,  that  the 
lex  lad  contractus  generally  governs  the  validity  of  every  con- 
tract. Its  mode  of  execution  may  depend  on  the  place  where 
it  is  to  be  carried  into  effect ;  but  with  respect  to  the  validity 
of  a  contract  itself,  it  is  a  principle  adopted  by  all  writers 
on  the  law  of  nations,  almost  without  exception  as  a  general 
principle,  that  the  lex  loci  contractus  ought  to  govern  individual 
transactions. 

But  the  question  is.  Whether  the  lex  loci  contractus  is  always 
applicable,  or  whether  there  are  not  certain  exceptions  to 
that  rule,  and  whether  this  case  does  not  form  one  of  those 


(a)  3  Price,  97. 
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exceptions ;  and  without  entering  into  it  minutely^  for  it  would 
occupy  time,  I  will  refer  to  a  note  to  be  found  to  the  286th 
sect,  of  the  last  edition  of  Mr.  Justice  Story  on  the  Conflict  of 
Laws.    Now  that  note  refers  to  several  authorities;  but  there  is 
a  remarkable  reference  to  a  note  which  was  written  by  Mr. 
Brodie,  the  yery  learned  editor  of  Lord  Stair^s  Institutes,  in 
which  this  very  point  is  discussed  at  considerable  length,  and 
he  takes    several  distinctions,  not  having  perhaps  any  parti- 
cular caae  in  view*.    All  these  distinctions  do  not  apply  to  a 
case  so  very  peculiar  as  that  now  under  discussion ;  but  there 
appear  to  me,  according  to  his  judgment,  several  reasons  why 
the  lex  loci  contracttis  is  not  always  applicable.     He  says  this : 
"  A  distinction  is  ever  to  be   attended  to   between  the  case 
of  a  party  casually  entering  a  foreign  country  and  that  of  one 
who  resides  in  it :  and  the  distinction  is  particularly  strong  in 
r^ard  to  an  individual  who,   as  master,  has  the  charge  of  a 
vessel  in  a  foreign  port."     Then  he  states  he  b  under  these 
circumstances  likely  to  be  ignorant  of  the  law  of  the  country, 
and  not  to  be  too  tenaciously  bound.     Then  there  is  another 
distinction,  and  that  by  far  the  most  important.     *^  The  con*^ 
tracty"  says  Mr.  Brodie,  **  in  such  cases  is  made  with  the  ship- 
master^  who  acts  as  the  implied  mandatory  of  the  owner ;  and 
the  effect  of  the  transaction  must  greatly  depend  on  the  extent 
of  his  authority.     Now  it  is  true,  that  as  a  person  who  has 
been  appointed  to  an  office  must  be  presumed  to  be  invested 
irith  the  usual  powers,  so  restrictions  upon  the  ordinary  authority 
will   not  be  effectual  against  another  party  who  has  not  been 
apprised  of  them ;  yet  it  will  be  observed,  that,  since  it  is  the 
duty   of  those  who  deal  with  an  agent  to  make  themselves 
acquainted  with  the  extent  of  his  powers,  whether  expressed  or 
fairly  implied  from  his  office,  so  the  presumed  mandate  here 
xuiist  be  measured,  either  by  some  general  principle  of  mari- 
"time  law,  or    by  the  law  of  the  country  to  which  the  ship 
l>elong8.     Such  a  general  principle  of  maritime  law  would  of 
xtself,  though  in  a  different  way,  tend  in  my  apprehension  to 
exclude  the  lex  loci;  but  there  is  no  such  universally  received 
principle,  and  the  more  positive  exclusion  of  the  principle  of 
the  lex  lod  is  the  consequence  f  and  then  he  goes  on  to  state 
"what  the  English  law  of  hypothecation  is,  and  how  we  should 
apply  it. 

Now  I  believe  that,  if  this  case  had  come  under  the  considera- 
tion of  courts  of  common  law  instead  of  the  Court  of  Admiralty, 
a  great  deal  of  the  matter  to  which  I  have  addressed  myself 
^ould  not  have  formed  part  of  their  consideration.     My  con- 


1858. 
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viction  is,  thej  would  have  looked  to  that  very  argument  used 
by  Mr.  Brodie,  namely^  what  authority  had  the  master  to  seU  ? 
They  would  have  argued  with  regard  to  a  ship  all  over  the 
world.  What  power  has  the  master  to  sell  ?  They  would  have 
taken  the  extent  of  his  power  according  to  the  definition  of  Lord 
Tenterderiy  and  beyond  that  they  would  not  have  gone.  They 
would  have  said,  a  contract  as  to  a  ship  is  contrary  to  other  con- 
tracts: ships  go  all  over  the  world;  with  regard  to  them  the 
law  of  our  own  country  must  be  primarily  looked  for:  they 
would  have  said,  the  law  maritime,  so  far  as  regards  them, 
must  prevail.  That  is  my  conviction  of  the  mode  the  question 
would  have  been  dealt  with.  I  am  confirmed  in  this,  by  seeing 
that,  in  the  ordinary  cases  on  this  subject,  the  fact  of  the  sale 
taking  place  in  a  foreign  country,  to  a  foreign  purchaser^  never 
appears  to  have  had  any  effect  on  our  judges ;  for  in  the  earliest 
case  (a),  that  before  Sir  Matthew  Hale,  cited  in  Lord  TenterderCs 
book,  he  decided  that  the  sale  of  a  ship  by^  the  master  did  not 
convey  the  property  to  the  buyer,  although  the  sale  was  made 
in  a  foreign  country,  in  a  case  of  inevitable  danger.  The  inci- 
dent of  being  in  a  foreign  country  forms  a  part  of  that  judg- 
ment ;  and  in  looking,  as  I  have  with  some  degree  of  care,  to 
the  various  judgments  which  have  taken  place  in  different 
courts  on  the  subject  of  title  to  ships,  I  do  not  see  that  the 
fact  of  sale  being  in  a  foreign  country  has  ever  induced 
our  judges  to  form  any  different  opinion  from  that  which  they 
would  if  it  had  taken  place  in  a  British  colony,  though  I  must 
say  there  is  one  case  in  which  I  find  it  relaxed.  It  was  formerly 
the  law,  the  law  within  the  last  forty  years,  that  if  a  sale  took 
place  in  a  foreign  country  from  a  case  of  necessity,  yet  if  the 
Registration  Acts  had  not  been  complied  with,  that  sale  was 
void.  That  law  was  laid  down  by  Lord  Ellenborough  in  the 
Court  of  King's  Bench,  and,  on  the  highest  authority,  has  been 
relaxed.  I  should  have  held  that  I  was  doing  an  act  of  injus^ 
tice  if  I  had  bound  a  foreign  owner  by  all  the  technicalities  of 
the  [Registration  Acts.  I  should  have  good  right  to  bind  him  by 
the  general  municipal  law,  so  far  as  it  was  conformable  to  the 
general  maritime  law ;  but  I  should  have  no  right  in  a  case  of 
absolute  necessity  to  bind  him  by  the  Kegistration  Acts.  I 
think,  though  it  ought  to  be  presumed  that  the  purchaser  should 
look  at  and  inquire  as  to  the  authority  the  master  possesses,  the 
general  authority,  yet  it  never  can  be  expected,  with  any  show 
of  justice  or  equity,  that  foreigners  should,  in  a  distant  part  of 


(a)  Tremenheere  v.  Tresilian,  1  Sid.  452. 
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the  world,  be  supposed  to  knew  there  were  certun  technicalities      ,  ^^^'  . 
in  the  Re^stration  Acts  which  would  vitiate  a  sale  otherwise    ««  Seobedo," 
valid :  let  it  be  understood  I  speak  of  a  case  when  it  would  be       ^u^l^ 
otherwise  valid.  Cobnibh.** 

Now  there  is  another  matter  I  will  shortly  advert  to  before  I       Ji^gf^^^ 
terminate  this  discussion,  and  that  is,  with  reirard  to  cases  of  nor  in  the  Ad- 

,         ^,  .  »  ^  mindty  Court 

nypotnecation.  in  questions  of 

Now  I  conceive  that  in  caseB  of  hypothecation  the  fair  result  hypothccatioiL 
to  be  drawn  is,  that  all  our  courts  which  have  had  to  consider 
that  subject  have  never  deemed  themselves  bound  by  the  law  of 
the  country  where  the  bond  was  given.  It  is  singular,  seeing 
the  great  number  of  cases  which  have  occurred,  and  the  points 
that  have  arisen,  that  this  should  not  have  been  matter  of  dis- 
cossion,  because  the  great  number  of  bonds  that  come  under  our 
consideration  are  bonds  not  given  in  British  colonies,  but  in  the 
ports  of  foreign  countries  ;  yet  in  no  instance  has  it  been  pro- 
minently brought  forward  except  incidentally  in  this  way.  It 
has  been  said,  Why^  by  the  law  of  nearly  the  whole  of  Europe, — 
sometimes,  even,  the  proposition  has  been  pressed  so  far  as  to 
say,  by  the  law  of  all  civilised  states  except  England  —  you  have 
a  right  to  a  lien  against  the  ship  for  any  thing  done  on  her  be- 
half in  the  way  of  repairs  and  furnishing  necessaries ;  and  that 
you  might  do  more  than  that,  you  might,  though  the  ship  was 
not  in  your  possession,  you  might  take  her  in  possession,  and 
aell  her  to  liquidate  these  demands.  This  has  been  alleged  par- 
ticularly in  the  case  of  ^^  The  AugrutaP  De  Bluhn  (a),  as  a 
ground  for  bottomry  bonds. 

Now  it  is  rather  difficult  to  say  how  that  ought  to  operate : 

it  never  has  been  acknowledged  to  be  a  law  that  is  binding  in 

uny  degree  upon  the  courts  here;    but  I  have  always  myself 

considered,  that  where  there  was  an  imminent  degree  of  danger 

of  a  ship  being  so  sold,  unless  the  master  was  enabled  to  get 

money  to  prevent  the  sale,  that  it  certainly  was  a  case  which  to 

a  certain  extent  I  might  rely  upon  as  justifying  the  taking  of 

money  on  hypothecation ;  not  that  I  acknowledge  the  law  as 

binding  upon  me,  but  it  constitutes  a  part  of  the  necessity  of 

the  master.     These  are  two  distinct  and  separate  propositions. 

Now  in  no  case  that  I  am  aware  of —  I  do  not  say  the  subject 

may  not  have  been  discussed  and  agitated,  but  I  am  not  aware 

of  a  decision  upon  it.     In  a  case  appealed  from  this  court  not 

long  ago,  the  ''  Bonaparte,"  it  formed  no  part  of  the  discussion 

or  decision. 

(a)  1  DodsoD,  283. 


62 


THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS. 


1853. 

^^ . ' 

•*  Sboredo," 
otherioiat 
"Eliza 

Cornish." 

Judgment 


I  may,  however,  further  observe  in  this  case,  no  attempt 
appears  to  have  been  made  to  communicate  with  the  owners  of 
the  ship  at  home,  though  such  a  step  was  not  very  impracticable 
on  their  own  showing.  Even  in  the  case  of  bottomry,  such 
communication  ought,  if  possible,  to  be  attempted ;  and  where 
Inpresentcase,  \^  jg  practicable,  and  not  done,  even  a  foreign  merchant  ad- 

too,  there  ap-  .       ,  .  ,  .  .  i    , 

pears  to  have     vancmg  his  money  we  know  is  not  entitled  to  recover. 

been  no  com- 
munication to 
the  owner,  no 
danger  of  the 
cargo's  de 


Here,  too,  there  is  no  danger  as  relating  to  the  cargo.  The 
valuable  part  of  the  cai^o  vras  not  of  a  nature  to  be  deteriorated 
by  keeping ;  and  another  consequence  of  such  a  sale  as  this  is, 
terioration,  and  that  it  entirely  destroys,  and  may  disturb,  all  the  rights  subsisting 
ger  to  the  ship  between  the  owners  of  a  ship  and  the  owners  of  a  cargo.  We 
fh>m  her  know  that  has  taken  place  in  several  instances.     I  say  nothing 

of  the  insurers  and  the  insured,  because  I  have  already  adverted 
to  them. 

Another  proposition  was  made,  —  that  there  was  danger  of 
the  chance  of  the  ship  being  damaged  in  the  place  where  she 
lay.  That  danger  is  set  forth  here,  and  may  have  existed  to  a 
certain  extent ;  but  all  the  facts  in  this  case  satisfy  my  mind  that 
this  was  not  a  substantial  reason  for  sale ;  I  therefore  discard 
that  from  any  further  consideration. 
Po^ession  de*  Now,  looking  at  the  whole  of  the  case,  I  have  come  to  the 
original  owner,  Conclusion,  that  I  cannot  adopt  the  lex  loci  contractus;  and,  if  I 

reject  the  lex  loci  contractus^  it  was  not  the  sale  of  a  ship  from 
necessity  which  alone  could  justify  such  a  disposition  of  it.  I  am 
therefore  bound  to  hold  that  this  sale  was  invalid,  and  to  decree 
possession  to  be  delivered  over  to  the  original  British  owner,  (a) 


with  costs. 


(a)  The  law  appears  less  severe 
in  America,  for  Mr.  Justice  Story 
says,  "I  feel  the  less  difficulty  in 
having  arrived  at  this  conclusion, 
because,  if  I  bad  felt  it  my  duty  to 
decree  possession  to  the  libellants, 
grounded  upon  the  invalidity  of  the 
sale,  the  decree  must  have  been  upon 
the  terms  of  maJdng  all  due  alloW' 
ances  to  the  claimantSy  for  the  eX' 
penditures  of  the  original  purchasers 
in  getting  off  the  vessel  and  repairing 
her.  This  is  the  case  of  a  clear 
bond  fide  purchase,  under  circum- 
stances calhng  for  no  inconsiderable 
indulgence,  even  if  the  strict  law 
had  been  against  the  title.  The  ge- 
neral practice  of  the  Admiralty  in 
all  such  cases  is  to  restore  possession 
upon  making  compensation  for  all 


meliorations  by  the  purchaser.  (6) 
It  is  an  equitable  principle,  ana- 
logous to  that  which  is  constantly 
acted  upon  in  courts  of  equity,  and 
probably  borrowed  from  the  same 
common  source,  the  civil  law.  And 
if  meliorations  ought  to  be  decreed 
generally,  d  fortiori,  the  actual  dis- 
bursements and  expenses  ought  to 
be  allowed  which  were  incurred  to 
deliver  the  vessel  from  her  peril ; 
for  they  are  in  the  nature  of  salvage. 
Where,  indeed,  the  title  is  not  only 
invalid,  but  the  transaction  is  tainted 
with  fraud  or  ill  faith  (which  is  not 
pretended  in  the  present  case),  the 
rule  would  be  different;"  The  Brig 
**  Sarah  Ann^^  2  Sumner*s  (Amer!^ 
Rep.  220. 


(b)  Seethe  " Terseverance,"  2  Rob.  R.  239.;  "Nostra  de  Conceicas," 
5  Rob.  R.  294. 
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Dr.  Haggard.  And  the  costs,  sir  ^  ,  ^^^'  , 

**  Sboredo," 

The  Ck)DBT.  Yes ;  my  only  reason  for  giving  costs  is,  it  is  now       otherwi$e 
laid  down  by  all  the  courts,  that  costs  are  to  follow  the  results      Cornish/' 
of  the  case.     At  this  moment  it  is  in  agitation  by  the  Privy      Judgment 
Council^  that  in  every  case  where  the  appellants  succeed,  the 
respondents  are  to  be  condemned  in  the  costs  of  the  appeaL 
Therefore  I  am  bound  to  go  on  that  principle. 

Proctors  for  the  original  owner,  JP.  Clarhson  ^  Son  ;  for  the 
purchaser,  J.  K.  tf  G.  Burchett 


THE    "  E.  U."  The  High 

^  Court  or 

1  HIS  was  a  cause  of  salvage  promoted  by  the  crew  of  the    -^"^^tt* 
Broadstairs  life*boat,  and  the  owners  and  crews  of  the  luggers  * . 

^  Ondine  "  and  **  Ruby,"  against  a  vessel  called  the  '^  E.  U."  made  great  ex- 
Of  the  facta  of  the  case  there  was  but  little  dispute.     This  ^^^P^  *^"^« 

^  a  ship  and 

vessel  sailed  on  the  13th  December  last  from  Antwerp,  bound  cargo,  were  at 

for  Liverpool,  and  on  the  24th,  when  off  Brighton,  met  with  a  }j^/^^^^'^n^. 

severe  gale  from  the  S.W.,  which  obliged  her  to  bear  up  for  pelled  toaban- 

the  Downs,  where  she  anchored  on  the  25th.     The  gale  in-  ^  i^nrar^ 

creased,  and  about  2  o'clock  A.M.  of  the  27th  a  second  anchor  ft>inid,  and 

laved  !)▼  A 

let  go,  but  at  5  A.M.  she  drove,  with  both  anchors  down,  steamerf — 


broadside  on  towards  the  Brake  Sand,  upon  which  she  struck  ^^^  tbat  the 

•  .-        ,  ^  1  /I    .  1  .  rm      original salvorg 

iieavily  about  6  A.M.,  the  sea  nymg  over  the  maintop.     Ihe  wen  entitled 

double-reefed  foretopsail  was  set,  but  was  soon  blown  to  pieces.  ^J^^^^  "^ 

^t  8  o'clock  she  beat  over  the  Brake,  and,  on  sounding  the  the  circum- 

pumps,  was  found  to  have  three   feet  water  in  her.     At   9  ■**°^*' 

o'clock   she  was  near   the   Elbow   Buoy   drifting,   when   the 

'Broadstairs  life-boat  with  twelve  men  came  alongside.     Seven 

of  them  remained  to  assist  her,  while  the  rest  went  ashore  in 

the  life-boat  to  bring  off  an  anchor  and  chain.     Those  on  board 

made  every  exertion,  and  at  length  succeeded  in  wearing  the 

ship's  head  towards  the  land ;  but  finding  the  water  increasing 

in  the  hold,  and  the  ship  very  unmanageable,  they  signalled  to 

the  ^*  Kuby,"  a  Margate  lugger  then  in  sight,  and  requested 

her  master  and  crew  of  five  hands  to  stay  by  the  ship,  which 

they  did  until  about  half  past  twelve,  when  the  life-boat's  men, 

as  well  as  the  master  and  crew  of  the  ^^  E.  U.,"  abandoning  the 

hope  of  saving  her,  got  on  board  the  lugger,  proceeded  to  shore, 

and  reached  Margate  in  safety.     In  the  mean  time  the  five 

men  who  had  returned  to  shore  in  the  life-boat  had  reached 

Bamsgate,  procured  an  anchor  and   cable,  and  put  them  on 

l)oard  the  lugger  "  Ondine."     They  were  afterwards  joined  by 
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^^^^*  ,  some  of  the  others,  who  had  come  overland  from  Margate,  and. 
The  "  E.  V."  together  with  two  of  the  *^  Ondine's  **  crew,  proceeded  in  search 
Statement  of  the  ship,  which,  after  some  time,  they  discovered  bdng 
towed  by  a  steamer.  The  lugger  accompanied  her  to  Margate, 
and  there  put  the  anchor  and  cable  ashore.  For  these  services 
the  owners  had  tendered  200/.,  which  was  refused.  They 
alleged  in  defence  that  they  had  already  pud  1,650/.  as  salvage 
to  the  master,  owners,  and  crew  of  the  steamer,  and  denied  that 
the  parties  proceeding  in  this  case  had  rendered  any  effectual 
service  whatever  towards  the  saving  of  the  ship. 

Dr.  Addams  and  Dr.  Twiss   appeared  for   the   salvors,  and 
Dr.  Bayford  for  the  owners. 

Judgment,         Db.  Lushington.     Before  the  Court  can  decide  upon  the 

sufficiency  of  the  tender  in  this  case,  it  must  have  some  idea  of 

the  value  of  the  property.     The  original  value  was  4,99521 : 

various  deductions  have  been  claimed  by  the  owners,  but  I 

apprehend  I  shall  do  no  injustice  if  I  estimate  its  value,  after 

reasonable  deductions,  at  between   2000/.   and   3000/.      The 

owners  have  tendered  200/.  as  a  sufficient  remuneration  for  the 

services  performed. 

The  princiDle         In  the  course  of  the  argument  certain  points,  worthy  of  great 

^witfdex«p.**^  consideration,  and  attended  with  no  small  degree  of  difficulty, 

tions  which       have  been  touched  upon  by  counsel.     I  mean  this.  What  is  the 

mco^^m      principle  the  Court  should  adopt  where  services  have  been 

saving  pro-       rendered,  but  have  proved  inefficient;  and  things  have  been 

Sons  therefore,  ^^^^  ^^  ^  ^^P  ^^  distress  which  hardly  partake  of  the  nature  of 

however  men-   salvage  service,  and  are  scarcely  productive  of  any  benefit  to 

have  not  heen    the  ship?     In  order  to  make  my  meaning  clear,  I  will  suppose 

soccessfhl  m      ^  vessel  in  distress,  and  an  order  sent  to  put  an  anchor  and 

any  degree,  ,  , 

cannot  receive    Cable  on  board,  and  that  that  is  done ;  but  that  afterwards, 
salvage  reward,  from.the  violence  of  the  weather,  the  vessel  is  carried  away  and 

lost ;  the  service,  however,  is  such  as  must  be  paid  for  whether 
the  vessel  is  lost  or  not.  The  Court  is  always  in  the  habit, 
when  awarding  remuneration  for  services  of  this  description,  of 
considering  the  difficulty  and  danger  attendant  upon  performing 
them ;  and  I  know  that  many  instances  have  occurred  at  Deal, 
in  which  putting  an  anchor  and  cable  on  board  has  been  con- 
sidered a  service  of  the  greatest  merit.  The  case  I  particularly 
remember  came  here  on  appeal,  where  the  commissioners  had 
awarded  120/.  for  this  service;  and  I  thought  it  my  duty, 
according  to  the  best  of  my  judgment,  to  alter  that  decree  by 
reducing  the  award.  That  led  to  a  remonstrance  from  the 
commissioners,  who  thought,  perhaps,  that  I  was  not  so  well 
aware  of  the  difficulty  of  putting  an  anchor  and  cable  on  board 
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as  those  who  were  on  the  spot.     Whether  I  was  right  or  wrong  '  . 

in  that  particular  instance^  the  circumstances  have  ever  since    Tax  "*  E.  U." 
Btrmigly  impressed  themselves  upon  my  mind.  Judgment  . 

Suppose  another  case :  —  a  vessel  is  fallen  in  with  in  the  Bay 

of  Biscay  in  a  disabled  state ;  she  is  brought  to  Plymouth,  and 

then,  in  consequence  of  the   weather  being  tempestuous,   or 

other  circumstances,  she  is  altogether  abandoned  by  the  salvoi's, 

-vho  are  on  board  of  her.     I  apprehend  that  if,  in  a  case  of  that 

Icind,  another  vessel  comes  up,  and  finally  brings  the  disabled 

ship  into  a  place  of  safety,  it  is  by  no  means  to  be  laid  down  as 

c^lear  law  that  the  original  salvors  arc  not  entitled   to   some 

^reward ;  because,  in  fact,  they  would  have  brought  her  from  a 

^lace  where  destruction  was  certain,  to  a  {lace  where,  though 

^here  was   considerable   danger,  there  was   a   chance   of  sal- 

'wation. 

But  there  is  a  third  case,  in  which  parties  are  entitled  to  no 

^compensation  at  all ;  that  is,  supposing  they  go  out  at  the  risk 

^f  life,  and  make  the  most  meritorious  exertions,  and  yet  do 

:xiothing  successfully  towards  saving  the  vessel  and  cargo  in  the 

lightest  degree.     The  Court  cannot,  I  apprehend,  under  those 

circumstances,  give  any  salvage  reward  whatever ;  because  the 

^cry  principle  of  salvage  is,  to  give  reward  for  exertions  which 

lave  been  successful. 

These  circumstances  I  have  thought  it  right  to  mention, 
from  the  course  which  the  argument  has  taken,  and  in  some 
degree  from  the  facts  stated  in  the  pleadings.  I  will  now 
proceed  to  the  consideration,  what  the  services  were  in  the 
present  case,  and  under  what  principle  they  range  themselves. 

There  is  no  doubt  that  this  vessel  of  435  tons  burthen  was  This  vessel. 
in  a  state  of  very  imminent  danger.  The  weather  is  represented  ^"  ^^  &^^ 
to  have  been  the  most  tempestuous  experienced  for  many  years,  the  exe'rtions 
The  men  on  board  the  life-boat  saw  this  vessel  in  a  state  of  ^^^^^  claim- 

1  .1  -        1     /.  *°**  were 

danger,  with  a  signal  of  distress  hoisted ;  and  I  must  say  that  highly  merito- 

the  very  greatest  credit  is  due  to  those  who  went  on  board  the  "'^"*' 

life-boat,  and  exposed  their  lives  to  what  I  consider  most  serious 

peril,  for  the  purpose  of  rendering  assistance  to  men  whose 

lives  were  in  danger,  and  to  the  property  of  which  they  were 

in  charge.     I  think  I  could  scarcely  exaggerate  the  merits  of 

those  who  encountered  these  risks.     Now,  of  the  facts  there  is 

no  denial.     The  question  is,  what  resulted   from   the   facts? 

They  found  the  vessel  in  a  state  which  I  need  not  describe,  and 

adopted  measures  for  her  preservation.     These  were,  in  the  first 

place,  to  bring  her  head  to  the  N.  W.,  though  that  was  not 

effectual;  in  the  second  place,  to   send   the  life-boat   for   an 

anchor  and  cable,  because  the  vessel  never  could  be  safe  until 

B.  &  A. — VOL.  I.  F 
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,  ^^^^'  .     she  had  them  on  board.     While  some  of  the  party  went  away 

The"KU.*    for  this  purpose,  the  remainder  used  every  exertion  in  their 

Judgment      power  to  save  the  vessel.     They  found  the  water  in  the  hold 

increase  from  six  feet  to  nine,  and  all  their  exertions  were 

unavailing,  so  that  there  was  imminent  danger  to  the  liyes  of 

those  on  board.     They  again  wore  the  ship,  and,  they  say,  with 

*    some  success,  but  it  could  not  have  been  very  great.     After  a 

time,  when  the  danger  had  so  increased  that  it  would  have  been 

inconsistent  with  their  duty  to  themselves  to  incur  further  risl^ 

the  crew  of  the  vessel,  together  with  the  master  and  the  crew 

of  the  life-boat,  left  the  ship.     In  this  I  hold  them  to  be  fiiUy 

justified.     For  it   never  can  be  contended  that  life  is  to  be 

sacrificed  for  the   sake   of  property,   however  valuable.     On 

reaching  the  shore  at  Margate  in  the  "  Ruby,"  they  proceeded 

overland,   and   found   that  the  "Ondine"  had  been  hired  to 

bring  out  an  anchor  and  cable ;  and  then,  with  a  perseverance 

which  is  in  itself  exceedingly  praiseworthy,  they  go  in  search 

of  the  vessel.     In  the  mean  time  she  had  been  taken  in  tow  by 

a  steamer,  which  had  accidentally  fallen  in  with  her.     I  appre* 

hend  there  can  be  no  doubt  that  the  ^^  Ondine "  is  entitled  to 

be  paid  for  taking  out  an  anchor  and  cable  of  no  less  than 

20  cwt.     The  "  Ruby,"  however,  was  the  mere  vehicle  in  which 

the  persons  were  carried,  and  I  cannot  say  that  she  has,  strictly 

speaking,  any  claim  for  salvngc.     The  learned  counsel  for  the 

owners  has  said,  with  great  propriety  and  great  force.  Take  the 

service  altogether,  what  has  it  to  do  towards  completing  the 

Butitiaimpos-  Salvage  of  the  ship?     The  answer  is,  in  my  opinion,  this;  No 

Bible  to  say        one  can  tell  the  precise  effect  of  the  head  of  the  vessel  being 

precise  result     put  to  the  N.  by  those  on  board  the  life-boat.     It  may  have 

of  those  exer-    t^^^jj  productive  of  great  benefit,  or,  on  the  other  hand,  it  may 

tions,  and  what  ,^      ,  .       ,         ,.   ,  ,  .  .1.11 

not  The  not  have  been  m  the  slightest  degree  mstrumental  towards  the 
Court  will^^^^  ultimate  safety  of  the  vessel.  Looking,  however,  to  the  whole 
them  entitled  case,  and  especially  to  the  intrepid  manner  in  which  the  salvors 
to  reward.  went  on  board  the  life-boat,  and  the  general  maritime  benefit 

in  inducing  persons  to  go  on  in  extreme  difficulty  to  save  the 
lives  of  those  in  danger,  I  shall  overrule  the  tender,  and  give 
the  sum  of  300/. 

Proctor  for  the  salvors,  Rotliery ;  for  the  owners,  Gostling. 
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1853. 

THE  ''SIR  GEORGE  SEYMOUR." (a)  T^Tm^ 

^^  Court  of 

JL  HIS  was  originally  a  cause  of  damage  by  collision,  promoted      m'^^^l^^' 
\}j  the  **  Victoria "  against  the  **  Sir  George  Seymour."     The  objection  to 
^*  Victoria  "  was  run  down  on  her  outward  voyage  to  Trinidad,  the  report  of 
She  was  compelled  to  pat  into  Corunna,  whence  she  proceeded  LVmelSimts, 
to  Trinidad.    The  case  was  argued  on  January  22nd9  1851,  and   '^^  »  ^a*^  of 
sentence  pronounced  in  favour  of  the  "Victoria."     This  sen-  Practice  of  the 
tenoe  was  affirmed  on  appeal,  by  the  Judicial  Committee,  who  ^^^    ^^H' 
xemitted  the  cause.  It  was  then  as  usual  referred  to  the  registrar  to  assist  the 
and  merchants,  to  ascertain  the  extent  of  the  dama^re,  and  the  "^fi^trar  and 

'  "•»  »  merchants  in 

sum  due  to  the  ^'  Victoria."   The  sum  claimed  was  705/.  2s,  5d.  the  reconside- 

The  r^istrar  and  merchants   made  their  report,  disallowing  J^norL^the**^ 

Ttrious  demands  of  the  owners,  to  the  amount  of  243/.  ISs.  Id.  Judge  himself 

To  this  report  the  owners  of  the  "  Victoria  "  objected.  ^XZ^  ^"^ 

registry. 

Dr.  Lubhinqton.    This  was  originally  a  case  of  damage,  in      Judgmeia. 
which  the  owners  of  the   "  Victoria "  succeeded  against  the 
"  Sir  George  Seymour."     The  amount  of  damage  was  referred 
to  the  registrar  and  merchants,  and  their  report  has  been  ob- 
jected to.     The  sum  in  dispute  is  243/.  IBs,  Id,     The  demands 
disallowed  were:  part  of  the  repairs  done  in  London;  yellow 
metal;  part  of  the  ropemaker's  account;  part  of  the  block- 
maker's  bill;   the  charge  for  Lloyd's  surveyor;  part  of  the 
account  for  canvas  supplied  to  the  vessel;  and  part  of  the 
demurrage.     I  need  hardly  say  that,  where  the  registrar  and  Presumption 
merchants  have  made  a  report,  the  presumption  is  in  favour  of  JJe  report^^ 
the  report  so  made  by  the  officers  of  the  Court ;  because  they  are 
persons  of  skill  and  experience,  .and  disinterested  between  the 
parties.     When,  however,  an  objection  is  taken,  it  is  a  duty 
which  the  Court  cannot  abandon,  to  consider  the  report  and 
the  objections  thereto,  and  to  form  the  best  opinion  it  can  as  to 
the  accuracy  of  such  report,  or  the  validity  of  the  objections. 
There  are,  indeed,  in  the  present  mode  of  proceeding  very  great  The  Court 
difficulties  with  which  the  Court  has  to  contend  in  discharging  ^^ "iffi^ul- 
that  duty.     It  is  necessarily  without  that  knowledge  which  is  ties  in  dis- 
peculiarly  requisite  to  the  ascertaining  the  truth  in  such  matters.  SutJ^f  revWw- 
For  instance,  in  this  case  there  are  questions  which  require  the  i»»g  t^«  report 
knowledge  and  skill  of  a  shipwright  or  surveyor  of  shipping,  ^d  merchants, 
and  other  questions  calling  for  the  practical  experience  of  a 
merchant.     To  none  of  these  qualifications,  even  in  the  least 
degree,  can  the  Court  pretend.     All  that  the  Court  can  do  is, 
to  weigh  the  evidence  in  the  case.     If  the  Court  had  the  same 

(a)  Reported  by  Dr.  Spinks. 
F  2 
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' « ' 

The 

"Sm  George 

Seymour,** 


In  furtherance 
of  justice,  the 
Judge  will 
select  skilled 
assessors  to 
assist  the  regis- 
trar and  mer- 
chants in  the 
reconsideration 
of  their  report, 
and  even  attend 
in  the  registry 
himself,  if  ne- 
cessary. 


evidence,  and  none  other,  than  that  which  was  before  the  regis- 
trar and  merchants,  it  might  be  enabled  to  form  something  of 
an  opinion,  however  imperfect  for  want  of  their  practical  know- 
ledge and  experience.     But  how  stands  the  case?     First,  I 
have  not  before  me  the  whole  evidence  on  which  the  registrar 
and  merchants  proceeded.     According  to  the  practice,  mucL 
passed  viv6,  voce^  of  which  no  record  is  kept.     Nor  is  this  alL 
I  have,  on  the  present  occasion,  no  less  than  seven  affidavits 
from  one  side  only,  which  never  were  before  the  registrar  and 
merchants  at  all,  and  two  affidavits  on  the  part  of  the  owners  of 
the  **Sir  George  Seymour."     Then,  what  am  I  doing?     I  am 
reviewing  a  report.     I  am  called  upon  to  say,  whether  a  report 
be  right  or  wrong,  without  some  of  the  evidence  on  which  it 
is   founded,  and  with  evidence  on  the  other  hand,  unknown  to 
those  who  made  it.    A  more  anomalous  undertaking,  or  more 
impracticable  to  be  well  executed,  no  Court  was  ever  compelled 
to  embark  in.     For  this  most  inconvenient  proceeding,  I  will 
use  all  the  means  in  my  power  to  obtain  a  remedy ;  and  it  is 
the  more  necessary  to  do  so,  as  these  reports  upon  damage  are 
every  day  increasing.     One  remedy  will  be,  to  obtain  a  power 
for  the  registrar  and  merchants  to  examine  on  oath,  and  to  con- 
fine the  evidence  as  far  as  practicable  to  what  can  afterwards  be 
brought  before  the  Court. 

But  be  this  as  it  may,  I  must  come  to  some  conclusion  in  the 
present  case ;  and  the  parties  must  not  be  surprised  if  I  am 
driven  of  necessity  to  resort  to  a  course  for  which,  perhaps, 
strictly,  there  may  not  be  any  precise  precedent.  I  consider 
that  I  am  not  in  a  condition  to  form  any  positive  opinion,  as  to 
whether  the  report  be  correct  or  not.  Suppose  I  uphold  the 
objections;  it  might  be  that  the  registrar  and  merchants,  if  they 
had  had  the  same  evidence  as  I  have,  would  have  made  a  differ- 
ent report ;  and  then  I  should  be  deciding  originally,  that  which 
ought  only  to  be  decided  upon  appeal.  I  should  be  saying  that 
the  registrar  and  merchants  are  wrong  upon  evidence  they  never 
had  an  opportunity  of  considering.  I  am  of  opinion  that  no 
evidence  should  come  before  the  Court  which  was  not  before 
them. 

After  commenting  upon  the  conflicting  evidence,  the  Court 
said :  —  The  course  I  shall  adopt  is  this,  for  I  will  attain  justice 
if  I  can,  whatever  trouble  it  may  involve.  If  the  owners  of  the 
"Victoria"  assent  to  the  proposition,  I  will  refer  back  to  the 
registrar  and  merchants  the  whole  of  the  papers  now  before  the 
Court,  and  will  select,  without  communication  with  them,  two 
persons,  one  a  merchant,  the  other  a  surveyor  of  shipping,  to 
consider,  with  the  registrar  and  merchants,  all  these  documents 
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^ud  evidence,  with  power  to  examine  the  master  of  the  •*  Vic-  » 

Coria,**  if  he  be  forthcoming,  as  he  should  be.     Then,  upon  this  The 

further  report,  I  shall  come  to  the  best  decision  that  I  can,      Ssymouk." 
iteservxng  the  question  of  costs  for  the  present.     If  it  be  neces-       Jud^menL 
0arj,  I  will  attend  mjself  in  the  registry  when  the  examination 
^oes  on. 

If  the  owners  of  the  "  Victoria "  decline  acceding  to  this 
jiroposition,  I  must  overrule  the  objections,  and  for  the  follow- 
ing reasons :  because,  though  I  think  the  evidence  produced  by 
them  has  created  great  doubt,  at  least,  in  my  mind,  whether  the 
Teport  be  well  founded  or  not,  yet  that  evidence  has  not  satisfied 
my  judgment  that  the  objections  are  established  by  competent 
proof;  and  I  cannot  overrule  a  report  unless  the  affirmative  of 
the  objections  be  distinctly  established. 


The  owners  assented  to  the  suggestion  of  the  Court,  and  a       June  7. 
farther  investigation  having  taken  place  in  the  regbtry,  at  which 
the  learned   Judge  himself  attended,  the  matter  came  again 
before  the  Court  for  its  final  decision. 

In  the  course  of  his  judgment.  Dr.  Lushington  made  the  •^»«%w«««<- 
foDowing  remarks  upon  the  practice  of  the  Court :  I  think  it  c^^!^*  ^ 
right  to  make  one  or  two  observations  as  to  the  course  which  is 
generally  adopted  in  making  these  reports,  and  the  manner  in 
which  they  are  brought  under  the  cognisance  of  the  Court.  In 
theory,  perhaps,  they  are  not  altogether  defensible ;  but  I  believe 
that  in  practice  they  have  worked  exceedingly  well,  and  justice, 
for  the  most  part,  has  been  done  as  speedily  and  as  effectually  as 
it  could  be  done  in  any  other  manner. 

The  damacce  is  referred  to  the  registrar  and  merchants  to  ascer- 
tain  the  amount  and  degree ;  and  it  must  frequently  happen  that 
qaestions  of  no  small  difficulty  are  presented  for  their  considera- 
tion; for  they  have  to  ascertain,  not  merely  the  expense  of  the 
damage  which  is  done  by  the  collision  itself,  but  to  calculate 
the  losses  which  have  happened  to  the  owners  in  consequence 
of  the  disappointment  of  the  voyage,  called  sometimes  de- 
murrage, though  not  strictly  and  properly  so,  and  other  consi- 
derations of  the  like  nature.  These  are  considerations  involving 
frequently  questions  of  great  nicety  and  great  difficulty,  more 
especially  when  there  is  no  possibility  of  those  who  have  to 
judge  the  case  having  a  personal  inspection  of  the  property 
damaged. 

The  mode  pursued  by  the  registrar  and  merchants  is  not  only 
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Judgment, 


to  have  affidavits^  but  the  attendance  of  persons  concerned  on 
the  one  side  and  on  the  other,  who  they  think  can  throw  anj 
light  on  the  question.  They  then  make  their  report,  and  I  have 
always  found  that  these  reports  have  been  made  with  th< 
utmost  care  and  caution.  I  apprehend  that,  upon  principle,  ai 
well  as  for  other  reasons,  it  is  the  duty  of  the  Court  to  be  verj 
cautious  before  it  overthrows  any  report  so  made,  unless  then 
be  an  overpowering  case,  which  shall  satisfy  the  mind  of  th< 
Court  that  justice  has  not  been  done.  In  other  words,  the  pre* 
sumption  is  strongly  in  favour  of  the  report. 

When,  however,  cases  do  come  under  the  consideration  oi 
the  Court,  it  has  the  affidavits  made  before  the  registrar  and 
merchants,  and  of  course  it  can  form  its  own  opinion  upon  them^ 
exactly  in  the  same  way  as  they  can  form  theirs ;  but  the  Court 
loses  the  benefit  of  the  oral  communications  which  take  place 
between  the  registrar  and  merchants  and  the  parties  concerned ; 
—  of  those  vivd  voce  explanations  which  may  be  of  the  utmosi 
utility  to  ascertain  the  truth  of  any  particular  item.  So  far  the 
Court  is  placed  in  a  worse  position  than  they;  but  in  many  casef 
I  have  affidavits  which  were  never  before  them  at  all. 

I  mention  these  matters  because  I  think  it  desirable  that  thej 
should  be  well  known;  but,  notwithstanding  these  apparent 
anomalies,  I  am  perfectly  convinced  that  in  great  part  justice  it 
entirely  done  to  the  parties  concerned. 

Taking  into  consideration  the  affidavits  produced  in  the  pre- 
sent case,  and  being  reluctant  to  pronounce  any  judgment  with- 
out my  own  mind  being  perfectly  satisfied  of  its  truth  anc 
justice,  I  resorted  to  what  is,  perhaps,  the  first  instance  in  whicl 
such  a  step  has  been  taken,  but  one  which  I  do  not  repent.  1 
determined  to  go  to  the  registry,  and,  with  the  registrar  anc 
merchants,  investigate  the  case,  and  obtain  the  assistance  of  one 
of  her  Majesty's  surveyors  of  shipping,  and  of  a  merchant  oi 
very  high  character,  so  that  I  might  secure  the  very  best  advia 
I  could  before  I  came  to  a  final  decision.  All  that  I  have  now 
to  do  is,  to  state  the  decision  to  which  I  have  come. 

The  learned  Judge  then  referred  to  the  various  items  in  dis- 
pute, in  some  cases  upheld,  in  others  overruled  the  objection! 
taken,  and  gave  the  costs  incurred  by  taking  the  objection,  (a) 


(a)  With  regard  to  the  costs  of 
reference  to  the  registrar  and  mer- 
chants, the  Court  stated  the  prin- 
ciples on  which  it  proceeded  in  the 
"  Nimrod,"  (May  25.),  thus, — »*  I 
am  of  opinion  that  there  is  a  dis- 
tinction between  a  reference  to  the 
registrar  and  merchants  in  a  question 


of  bottomry  and  in  one  of  damage 
AVith  respect  to  bottomry,  persoiu 
who  go  to  a  reference  ought  to  be 
provided  with  the  charges  whicl 
they  mean  to  prefer.  These  an 
charges  already  incurred,  disburse- 
ments made ;  and  the  accounts  ought 
to  be  fair  and  accurate ;  not  binding 
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Proctors,  for  the  "  Victoria,*'  Rothery ;  for  the  "  Sir  George 
Seymour,"  Deacon. 


them  down  too  tightly  in  that  mat- 
ter.   I  should  always  be  disposed, 
in  questions  of  bottomry,  wherever 
I  find  that,  in  a  reference  to  the 
registrar    and  merchants,   a  consi- 
derable sum  has  been  demanded  over 
and  above  that  which  the  bondholder 
was  fairly  entitled  to,  to  compel  him 
to  pay  the  expenses  of  that  refer- 
ence.    With    respect    to    cases    of 
damage  there  is  this  difference:   it 
is  difficult  to  lay  down  a  positive 
rule  whereby  you  can  ascertain  the 
damage  done  to  the  ship  or  cargo  in 
consequence   of  collision.     It  fre- 
(}iiently  happens  that  there  are  many 
items  to  take  into  consideration,  of 
which  the  person  who  has  received 
damage  cannot  make  a  precise  esti- 
mtte,  and  which  may  be  fair  matter 
of  dispute  and  discussion  before  the 
regbtrar  and  merchants,  and  which 
discussion  the   person  so  receiving 
dunage,  —  the  person  damnified  in 
the  case,  considering  its  nature, —  is 
fairly  entitled  to  raise  and  complain 


of,  at  the  cost  of  the  wrongdoers. 
Yet  I  am  by  no  means  disposed  to 
come  to  the  conclusion,  that.it  is  the 
right  of  a  party  receiving  damage  to 
make  preposterous  demands,  expos- 
ing the  other  side  to  considerable 
expense.  Wherever  the  Court  finds 
a  party  so  conducting  himself  with 
respect  to  items  preferred  in  a  claim 
for  damage,  I  think,  in  justice  to  the 
other  party  and  the  public, — for  the 
public  have  an  interest  in  justice 
feeing  administered,  —  I  ought  to 
take  cognisance  of  it."  (a)  In  ac- 
cordance with  these  principles,  the 
Court  in  that  case  condemned  a 
party  in  the  costs  of  reference  as  to 
four  extravagant  items,  disallowed 
by  the  registrar  and  merchants,  and 
amounting  to  1 109/. ;  and  in  the  case 
of  the  **  Cynthia  Ann,"  (June  21), 
where  the  sum  claimed  was  275/., 
and  the  amount  allowed  only  91/., 
condemned  the  party  in  the  whole 
costs  of  the  reference,  and  of  the 
motion  to  that  effect. 


1853. 


The 

<*  Sib  Geoboi 

Sbymocb." 

Jddtfmeni. 


{a)  17  Jur.  768. 


THE  «JULINDUR."(i) 

Mr.  E.  R.  ARTHUR,  the  owner  of  the  «  Julindur,"  having 
become  bankrupt,  the  master,  Mr.  H.  Burns,  under  the  7  &  8 
^ict.  c  112.  s.  16.,  proceeded  against  the  vessel  for  his  wages. 
The  mortgagee  of  the  vessel  appeared  in  defence  of  his  own 
interest.  The  question  being  entirely  one  of  account  between 
the  master  and  owner,  it  was  referred  to  the  registrar  and  mer- 
chants. They  made  their  report  to  the  effect  that  on  the  balance 
of  account,  the  master,  instead  of  having  any  claim  upon  the 
vessel,  was  a  debtor  to  the  amount  of  271/.  17*.  Id.  To  this 
report  the  roaster  took  objections.     The  two  principal  items  in 

(h)  Reported  by  Dr.  Spinks. 

1^  Court,  in  the  exercise  of  its  equitable  jurisdiction,  may  give  a  party  th^ 
ftrtlier  proof. 

F  4 


The  High 

Court  of 

Admibaltt. 

March  24. 

The  master's 
lien  on  a  vessel, 
when  the 
owner  is  bank- 
rapt,  is  limited 
to  services  in 
that  vessel.    A 
balance  dae 
from  the  owner 
to  the  master 
for  services  in. 
another  vessel 
disallowed, 
opportunity  of 
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,  ^^^^'  ,      dispute  were  200i!.  48.  5d,  balance  of  a  previous  account  du 

The  from  the  owner  to  the  master^  and  803/. .  Is.   lOd.  for  bill 

"JoLiNDUR."    dishonoured.     These  items  in  the  master's  account  were  die 

Statement,  n         j 

allowed. 

Dr.  Addams  appeared  for  the  master,  in  opposition  to  the  r€ 
port,  and  Dr.  Bayford  in  support  of  it. 


Judgment 


Dr.  Lushington.  I  shall  be  able  to  dispose  of  this  case  i 
a  few  words.  This  is  a  case  of  objection  to  the  report  of  th 
registrar  and  merchants.  It  was  originally  a  claim  for  wage 
made  by  the  master ;  the  wages  were  pronounced  for,  but 
reference  was  made  to  the  registrar  and  merchants  in  order  t 
ascertain  whether,  after  taking  the  accounts,  anything  was  du 
or  not.  The  report  was,  that  no  wages  were  due ;  to  which  th 
master  has  taken  objection,  and  has  brought  the  case  under  th 
consideration  of  the  Court ;  and  of  course  the  first  consideratioi 
is,  whether  this  objection  is  sustained  by  evidence. 

[The  Court,  having  examined  and  confirmed  certain  allow 
ances  as  against  the  master,  proceeded :  — ] 

Now  the  master's  claim  for  sums  which  the  registrar  an* 
merchants  disallowed  stands  on  a  totally  different  footing.  Th 
question  which  I  must  now  resolve  is,  not  only  whether  the; 
were  justified  in  the  step  they  took,  but  whether,  according  t 
principles  of  justice,  which  the  Court  is  bound  to  administer^ 
ought  to  open  the  report  with  regard  to  the  sums. 

The  sums  are  as  follow :  —  *^  Balance  of  previous  account 
200/.  4*.  5(/."  ^^  Bills  to  Lyall,  Scott  and  Co.  dishonoured  wii 
charges  and  re-exchange,  803/^  la.  10c/."  ^' A  small  sum  of  fiv 
guineas  to  an  accountant."  And  lastly,  '^  Interest  on  a  pre 
vious  account,  25/.  0^.  5(/."  With  respect  to  these  sums  it  i 
stated  by  the  master  as  to  the  first  item,  viz.,  the  balance  of 
previous  account  for  a  former  voyage,  which  ended  in  the  mont 
of  October,  1849,  that  all  the  accounts  were  handed  to  Mr.  Ai 
thur  in  the  course  of  the  same  month  and  were  never  objecte 
to.  The  answer  to  this  is,  that  no  vouchers  were  ever  produce 
at  all ;  and  certainly,  if  no  vouchers  were  produced  of  any  specie 
daims  without  or  kind,  it  would  be  next  to  impossible  that  the  registrar  an 
vouchers;  nierchants,  in  the  discharge  of  their  duty,  could  have  allowe 

these  sums,  however  justly  they  might  have  been  due.  Ther 
is  an  affidavit  produced  from  Mr.  H.  Bums  with  an  accoun 
annexed,  which  account  was  never  before  the  registrar  an< 
merchants  at  all,  though  why  it  was  not,  I  am  utterly  unabi 
to  state  ;  but  it  is  an  account  which  brings  it  to  the  amount  o 
200/.  45.  5d. ;  an  account  between  him  and  Mr.  Arthur,  who  i 
the  owner  of  the  ship,  but  now  become  a  bankrupt. 


The  registrar 
and  merchants 
cannot  allow 
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In  my  opinion  the  registrar  and  merchants  acted  rightly ;  in      ^  ^^^^' 
the  first  place  they  had  no  account,  in  the  second,  they  had  no         trb 
voochers  whatsoever  upon  which  they  could  rely ;  but  it  will  be    "  Juundub." 
another  consideration  whether  I  may  not  give  this  master  some  J"^^ 
opportunity  of  establishing  these  claims,  which  in  point  of  fact  may,  in  the 
are  not  n^atived.  They  are  not  proved  by  competent  evidence,  «*«fciae  of  iu 
but  they  are  not  negatived  in  the  case.  jurisdiction, 

I  now  come  to  a  very  important  item.     There  are  certain  f*^®''  ^^®  Pf^^r 

^         ^  ,  to  supply  the 

bills  drawn  on  Scott,  Lyall,  &  Co. ;  bills  drawn  on  the  owner,  deficiency  of 
as  is  evident,  for  the  purchase  of  coals  at  Sydney,  which  coals  §J|^„„  fa^er 
*  were  sold  at  a  considerable  profit  at  San  Francisco,  and  5000  eyidence. 
dollars  were  sent  home.     No  account  was  rendered  of  this,  but 
the  transaction  does  not  seem  to  have  demanded  it. 

[The  Court,  having  commented  upon  the  affidavits,  which 
showed  that  the  master  had  forwarded  lOOOZ.  to  meet  these 
bills,  that  the  1000/.  had  come  into  the  hands  of  the  assignees 
of  the  bankrupt,  and  that  the  parties  interested  were  about  to 
sue  the  master  on  the  bills,  then  proceeded  :  — ] 

Now,  it  appears  to  me  that  the  registrar  and  merchants  in  this 
x^espect  as  well  as  in  the  other,  acted  perfectly  correct,  in  the  ab- 
sence of  all  vouchers  and  documents,  in  rejecting  these  demands; 
but  I  cannot  but  feel  that  the  facts  themselves  are  not  negatived; 
^ther  that  the  owner  was  indebted  in  the  sum  of  above  200/., 
or  that  the  bills  were  drawn  for  the  coals  by  the  master,  on  the 
CDwners,  or  that  the  assignees  are,  in  fact,  in  possession  of  the  very 
2>rofit  made  by  this  bargain. 

Now,  it  would  be  a  measure  of  in->equity,  I  will  not  say  ille- 
gality, if  the  master  should  be  deprived  of  these  sums  which  are 
4bon&fide  due  to  him  in  the  account.     I  am  of  opinion,  therefore, 
'this  being  a  bankrupt  estate,  where  the  property  belongs  to  the 
creditors,  that  it  is  necessary  to  require  strict  proof,  and  that, 
as  there  are  no  vouchers,  the  affidavit  of  the  master  is  not  suffi- 
cient; but  it  appears  to  me  that  I  may  take  the  following  step: 
I  will  allow  the  master,  if  he  thinks  fit,  at  the  risk  of  costs,  to 
examine  Mr.  Arthur,  the  owner,  before   the   Court  here.     I 
have  not  power  to  send  him  before  the  registrar  and  merchants, 
but  I  have  power  to  send  for  him  to  examine  him  here.     If  he  ^p^g  master 
thinks  fit  to  incur  the  expense,  and  run  the  risk  of  costs,  he  ajlowed,  at  the 
shall  examine  Mr.  Arthur,  to  prove  these  demands,  which  are  to  examine  the 
not  denied,  and  also  call  for  the  accounts  of  the  mortgaffees  and  bankrupt 

<•       -r  11        1  •    1       1  •  1  1  /.       owner  before 

assignees;  for  1  really  think  the  registrar  and  merchants,  for  the  Court,  to 
some  reason  which  I  cannot  conjecture,  were  left  without  the  fj^^^l^^ 

'^  ,  .         Items  for 

means  of  coming  to   a   satisfactory   conclusion  on  the  point,  which  yoachers 
What  they  did,  I  think,  is  perfectly  right ;  but  I  think  the  "'^'^  ''"'^^«- 
Court  in  the  exercise  of  its  equitable  jurisdiction,  is  entitled  to 
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•*  julindcb." 

Jwigment. 


inquire^  whether  these  demands  on  the  part  of  the  master  cannot 
be  established  by  adequate  evidence,  through  the  medium  of 
Mr.  Arthur^  who  must  be  cognisant  of  the  facts^  or  by  other 
evidence,  and  by  calling  for  the  accounts.  I  will  give  the 
master  the  opportunity  of  obtaining  the  evidence.  I  do  not 
overrule  the  report :  I  hold  my  hand. 


June  10. 


Judgment 

The  Coart  lias 
tcarcely  suffi- 
cient power 
aoder  the  Act 
of  Parliament 
to  administer 
full  and  8nb« 
stantial  jua- 
tice. 


7  &  8  Vict 
C112. 


The  matter  was  again  brought  before  the  Court,  and  Mr. 
Arthur,  the  owner  of  the  ship,  Mr.  Gillespie,  the  clerk  to 
the  official  assignee,  and  Mr.  Bottomley,  a  shipowner,  were 
examined  vivd  voce,  on  behalf  of  the  master ;  and  Mr.  Atkins, 
the  holder  of  the  bills,  on  behalf  of  the  mortgagee. 

Dr.  Lushinoton.  <  Before  entering  on  the  proceedings  in 
this  case,  I  think  it  is  expedient  to  advert  in  the  first  instance 
to  the  authority  under  which  the  Court  acts,  and  to  see  what 
limitations  are  necessarily  imposed  upon  the  power  of  the 
Court ;  and  if  it  should  so  happen,  unfortunately  happen,  that 
the  Court  is,  in  some  instances,  incapable  of  working  out  the 
whole  consistently  with  justice,  the  blame  must  lie  upon  the 
Legislature  which  passed  the  Act,  and  not  upon  the  Court  which 
administers  it. 

Now,  it  pleased  the  Legislature  to  pass  an  Act,  entitled  ''An 
Act  to  amend  and  consolidate  the  Laws  relating  to  Merchant 
Seamen,"  and  to  insert  in  that  Act,  for  the  first  time,  a  provision 
relating  to  masters'  wages,  and  that  in  these  words :  "  That  all 
the  rights,  liens,  privileges,  and  remedies  (save  such  remedies  aa 
are  against  a  master  himself),  which  by  this  Act,  or  by  any  law, 
statute,  custom,  or  usage,  belong  to  any  seaman  or  mariner,  not 
being  a  master  mariner,  in  respect  to  the  recovery  of  his  wages, 
shall,  in  the  case  of  the  bankruptcy  or  insolvency  of  the  owner 
of  the  ship,  also  belong  and  be  extended  to  masters  of  ships  or 
master  mariners,  in  respect  to  the  recovery  of  wages  due  to 
them  from  the  owner  of  any  ship  belonging  to  any  of  her 
Majesty's  subjects."  (a) 

The  consequence  of  the  Legislature  passing  this  Act  of  Par- 
liament was,  that  it  imposed  upon  this  Court,  to  which  the 
jurisdiction  was  given,  the  necessity,  in  all  cases,  of  entertaining 
the  claim  of  the  master  to  his  wages,  where  the  owner  had 
either  become  insolvent  or  bankrupt.  Nothing  was  mentioned 
in  the  Act  but  the  word  '^  wages,"  and  I  am  to  administer  the 
law  exactly  in  the  same  manner  as  I  administered  it  antece- 
dently to  the  passing  of  the  Act  with  regard  to  seamen. 

(a)  S.  16. 
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Now,  with  regard  to  seamen,  it  is  well  known  that  the  way  in      ,  ^^^'  . 
which  we  always  proceeded  in  these  cases  was,  to  deduct  the         Thx 
ad?anoe  made  to  them  on  account  of  wages  and  to  deduct  also    "Jw^^^*-" 
anything  which  might  have  been  received  in  the  nature  of  slops,        ^^ogmenL 
and   to  give  the  balance.     These  were   very  simple  matters, 
never  requiring  a  reference  to  the  registrar  and  merchants,  but 
were  decided  on  the  spot,  and,  generally  speaking,  without  any 
objection  on  the  one  side  or  the  other ;  but  when  we  came  to 
consider  the  amount  of  wages  due  to  masters,  it  assumed  a  very 
different  aspect;  because  it  is  well  known  that  the  ordinary  prac- 
tice   in   ships,  particularly  ships  of  any  large  size  going  distant 
voyages,  is,  that  the  master  is  in  the  habit  of  expending  on 
account  of  his  owner  very  considerable  sums  of  money,  and 
receiving  credit  to  a  very  great  extent     Then  the  Court  was 
placed  in  this  predicament     I  must  either  have  decreed  to  the 
xxiaster  the  whole  of  his  wages,  without  regard  to  anything  he 
^received,  or  I  must  go  into  the  question  of  accounts.     Now, 
Anything  more  unjnst  to  owners  than  to  compel  them  to  pay  a 
xnaster  his  wages,  without  looking  to  what  he  had  received,  can** 
xiot   well  be  imagined  ;  the  Court  therefore  found  it  necessary 
^o  go  into  the  accounts ;  but  yet  the  Court  is  placed  under  diffi- 
oult  circumstances,  because  the  Court  has  no  jurisdiction,  under 
^he  Act,  to  give  the  master  one  shilling  beyond  his  wages,  though 
lOOOZ.  might  be  due.     Agdn,  on  the  other  hand,  if  it  be  found 
-fchat  1000/.  are  due  from  the  master  to  the  owners,  the  Court 
^an  do  nothing  in  that  case.     All  the  Court  can  do  is,  to  see 
"what  certain  sum  is  due  in  the  nature  of  wages,  and,  if  the 
:xnaster  has  received  certain  sums,  to  make  the  deduction.     That 
is  the  Qtate  in  which  the  Court  is  placed,  and  the  law  which  it 
lias  to  administer. 

In  this  particular  case  the  action  is  entered  in  the  usual  form 
^is  against  the  ship,  and  an  appearance  is  given  on  behalf  of  the 
mortgagee  of  the  ship ;  and  no  doubt  the  mortgagee  is  fully  en- 
titled to  come  before  the  Court,  and  ask  to  protect  his  own  inte- 
rests, and  it  would  be  an  act  of  injustice  to  allow  a  claim  against 
a  mortgagee  which  could  not  be  substantiated  against  the  owner, 
as  owner  of  the  ship  ;  that  is  to  say,  I  must  take  the  account 
with  regard  to  a  mortgage,  in  exactly  the  same  manner  as  I 
most  have  taken  it,  provided  I  could  have  had  the  owner  before 
me  to  protect  his  own  interest  in  the  ship. 

In  this  case,  with  a  view  to  the  saving  of  expense,  it  was 
at  once  determined  to  go  before  the  registrar  and  merchants 
for  the  purpose  of  ascertaining  what  was  due  to  the  master,  if 
anything  was  due,  and  to  let  the  registrar  and  merchants  take 
the  whole  of  the  facts  into  their  consideration.      They  pro- 
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Balance  of 
account  for  a 
former  voyage 
in  the  tfome 
ship  might  be 
allowed,  but,  in 
a  different  ship, 
it  cannot. 


nouDced  that  the  balance  of  account  was  against  the  master 
prosecuting  the  suit,  and  not  in  his  favour. 

To  this  report  of  the  registrar  and  merchants,  objection  was 
taken  on  behalf  of  the  master,  and  that  objection  was  argued 
before  the  Court ;  and  it  appeared  to  me  that  it  was  rather  hard 
on  the  master,  supposing  these  items  f o  be  justly  due  to  him,  to 
be  deprived  of  the  benefit  arising  from  those  items,  and  to  be 
left  debtor  to  the  ship,  if  in  fact  they  were  truly  due,  and  the 
deficiency  was  merely  a  want  of  proof  at  the  time.  Not  that  I 
in  the  slightest  degree  doubted  that  the  registrar  and  merchants 
had,  from  the  materials  before  them,  decided  rightly  ;  because  of 
course  they  can  never  allow  a  demand,  unless  that  demand  is 
substantiated  by  proper  vouchers  or  by  proper  evidence.  It  is 
one  thing,  and  a  totally  different  thing,  to  take  admissions 
against  a  man  himself,  that  a  sum  is  due ;  but  it  does  not  in  the 
slightest  degree  follow  that,  because  you  take  such  admissions  of 
particular  items,  you  are  to  allow  on  the  other  side  an  account 
which  is  not  sufficiently  vouched  or  established  by  competent 
evidence. 

This,  however,  related  to  two,  and  only  to  two  items.     These 
I  allowed  to  become  the  subject  of  discussion,  and  to  be  proved 
by  evidence,  if  the  master  had  evidence  to  substantiate  them. 
The  one  was  a  balance  of  a  previous  account  amounting  to 
200/.  45.  5d,     Now,  no  doubt  if  it  had  appeared  by  satisfactory 
evidence  that  there  was  due  to  the  master  on  account  of  a  pre- 
vious voyage  in  the  same  ship  the  sum  of  200/  4^.  6d.  I  could 
have  allowed  it  in  his  favour;  and  for  an  obvious  reason;  because 
he  would  be  perfectly  entitled  to  sue  for  wages  on  a  former 
voyage.     Therefore  I  must  take  that  into  consideration.     But 
when  I  come  to  look  at  the  evidence  of  Mr.  Arthur,  though  his 
memory  failed  him  in  the  first  instance,  he  not  being  able  to 
state  specifically  whether  the  master  had  been  one  or  two  voy- 
ages in  this  vessel,  yet  when  I  put  the  question  to  him  how  the 
"  Julindur"  was  employed,  and  in  whose  command,  it  was  per- 
fectly satisfactory  to  my  mind  that  the  voyage  for  which  the 
master  is  now  suing  is  the  only  voyage  for  which  he  has  a  claim. 
Mr.  Arthur  stated  that  he  purchased  the  siiipin  1847;  that  she 
went  to  the  East  Indies  and  back,  under  the  command  of  Cap- 
tain Howlett;  that  she  then  went,  I  think,  to  North  America  and 
returned;  that  Captain  Howlett  died;  and  then  it  was  that  Mr. 
Bums  was  appointed  commander.     What  can  be  more  satisfac- 
factory  than  this?  because  Mr,  Arthur  proves  what  was  the  date 
of  the  purchase  and  the  date  of  the  employment  of  the  vessel 
from  the  commencement  to  the  end.      I  am  therefore  perfectly 
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satisfied  in  mj  own  mind  that  the  demand  of  200i  At.  5d.  can-      ,  ^^^' 
not  now  be  inserted  in  the  account.  The 

With  regard  to  the  other  sum,  these  bills  were  drawn  in  New    "•''^"'^^ 
South  Wales,  and  for  what  they  were  drawn  does  not  very  dis-  ^^ 

tinctly  appear  from  any  evidence  before  me ;  but  I  will  presume 
them  to  have  been  drawn  on  account  of  the  purchase  of  a  cargo 
of  coals,  which  were  subsequently  carried  to  San  Francisco, 
there  sold,  and  produced  a  benefit  to  Mr.  Arthur,  the  owner  of 
the  cargo  as  well  as  the  ship.     I  take  that  to  be  granted  for  the 
purpose  of  argument. 

M'ow  it  appears  to  me  impossible  to  allow  this  in  the  account  Bills,  for 
of  the  master,  and  for  obvious  reasons :  first,  I  have  not  the  Jas  bera 
slightest  proof  whatever  that  he  had  the  authority  of  the  owner  actually  pai 
-to   purchase  this  cargo  at  all ;  secondly,  I  have  no  proof  what-  thongh^e 
ever  that  he  has  paid  one  single  sixpence  on  account  of  the  liability  re- 
billsy  but  the  contrary ;  and  the  only  argument  addressed  to  the  be  allowed 
Court  is,  that  though  he  has  not  yet  paid  the  money,  yet  he  P*y"«»t  i° 
xxiay  be  called  upon  by  the  holders  of  the  bills  in  this  country ;  count. 
-Che  bills  having  been  dishonoured,  proceedings  may  be  had,  he 
amay  be  sued,  and  he  may  pay.     If  that  be  true  as  stated,  no 
<3oubt  with  great  accuracy  by  Mr.  Arthur,  it  is  not  a  case  where 
1  can  put  liability  in  the  nature  of  actual  payment  as  a  set  off. 
The  learned  counsel  with  great  propriety  argued  another 
question,  on  which  I  do  not  know  that  it  is  necessary  for  me  to 
j^ronounce  a  decided  opinion ;  but  it  is  this :  that  these  bills  hav- 
ing been  given  in  order  to  pay  for  the  cargo,  whatever  might 
l:>e  the  case,  however  beneficial  that  might  be  to  the  owner  of 
'the  ship,  as  owner  of  the  cargo,  or  as  entire  owner,  still  that 
vras  not  a  proper  demand  against  the  ship  itself.    I  do  not  think 
it  is  necessary  for  me  to  dispose  of  that  question,  because  I  am 
quite  satisfied  that  in  this  case  I  cannot  allow  it  to  the  master, 
^e  result  is,  that  I  must  confirm  the  report  of  the  registrar 
^^d  merchants,  and  as  I  gave  the  master  liberty  to  produce 
witnesses  at  the  peril  of  costs,  I  am,  in  justice  to  the  mortgagee, 
'ound  to  condemn  him  in  costs. 

f  roctor  for  the  master,  Coote  ;  for  the  mortgagee,  Cattley. 


f 


THE  "  VIRTUE." («)  TheHk 

Court  < 

HIS  was  originally  a  cause  of  possession,  brought  by  the  Admiral 

ignees  of  the  estate  of  William  Williams  and  Joseph  SawtcU  ^  ^ 

V^'tading  under  the  firm  of  Phillips  and  Co.),  bankrupts,  the  shTresby*! 

"holders  of  40- 64th  shares  of  this  vessel,  affaiust  John  Hu£:hes,  ft  auction; 

^^                            &       >  legally  COD 
(a)  Reported  by  Dr.  Spinks. 
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the  master  of  the  said  vessel  and  the  owner  of  the  remaining 

The  shares.     The  vessel  was  arrested  on  September  13,  1849,  and 

"  Virtue."  Hughes  being  unable  to  procure  bail,  it  was  not  released. 

quired  "byAe  ^^  appeared  that  in  April,  1847,  at  a  public  auction  of  the 

Registry  Act,  assignees,  the  40 -64th  shares  were  purchased  by  Hughes  for 

purchaser  had  ^^®  8"°^  of  375£,  of  which  37/.  10«,  was  paid  at  the  time  to 

paid  a  large  the  auctioneer  as  a  deposit  of  10  per  cent.,  and  two  further 

sum  of  mooer.  ^  *  i  ■»«• 

Vendors  pro-     Sums  of  240/.  and  50/.  were  paid  shortly  afterwards  to   Mr. 

Ae^purc^lsw^  Phelps,   who  was  acting  as  solicitor  to  the  assignees.      The 

in  a  cause  of      balance,  however,  was  not  paid,  and  no  bill  of  sale  was  de- 

aU^^^Aerr'    '^vered.     Phelps  did  not  pay  over  to  the  assignees  the  money 

costs.  received ;  and,  on  its  being  discovered  that  he  was  in  difficult 

Statemmu.      ^ies,  was  removed  from  the  soHcitorship  in  October,  1848.     On 

the  assignees  arresting  the  vessel,  Hughes  tendered  the  balance 

of  the  purchase-money,  which  was  refused. 

Hughes  thereupon  filed  a  bill  in  Chancery  against  the  cre- 
ditors' assignee  and  oflScial  assignee  for  specific  performance,  for 
an  injunction  to  restrain  the  defendants  from  selling  or  parting 
with  the  ship,  and  for  the  damage  which  had  been  incurred  by 
the  proceedings  taken  by  the  assignees  in  the  Admiralty  Court. 
On  the  4th  of  December,  1849,  an  injunction  was  granted 
upon  the  terms  of  the  money  being  paid  into  Court,  (a). 

The  case  was  heard  in  March,  1852,  before  Sir  6r.  Thtmer 
,  V.  C,  who  dismissed  the  bill,  but  without  costs.  This  deci- 
sion, against  which  Hughes  appealed,  was  aflSrmed  by  the 
Lords  Justices  in  the  following  June,  on  the  ground  that  the 
Ship  Registry  Act,  8  &  9  Vict.  c.  89.,  had  not  been  complied 
with ;  but  the  Court  gave  the  respondents  no  costs  beyond  the 
deposit,  (b) 

The  injunction  being  dissolved,  the  assignees  applied  to  this 
Court,  on  the  28th  of  July,  1852,  to  grant  a  decree  of  appraise- 
ment and  sale,  and  Hughes,  by  counsel,  moved  the  Court  to 
direct  40-64th3  only  to  be  sold.  The  Court  directed  the  ship 
to  be  sold.  On  the  8  th  of  October,  the  proceeds  of  the  sale 
were  brought  into  the  registry,  and  amounted  only,  through 
deterioration  and  expenses,  to  the  sum  of  eight  shillings  and 
three  pence,  though  at  the  commencement  of  the  proceeding's 
i(%  value  was  about  600/. 

The  assignees  then  applied  to  the  Court  to  condemn  Huo^hes 
in  costs,  in  objection  to  which  he  prayed  to  be  heard  on  his 
petition.  This  petition,  stating  the  facts  of  the  case,  and  the 
answer  of  the  assignees  denying  the  relevancy  of  the  averments 
in  the  act,  now  came  on  for  argument. 


S: 


a)  See  Hughes  v.  Morris^  9  Hare,  636. 

b)  See  Hughes  v.  Morris,  2  De  G.  M.  &  Gor.  349. 
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Dr«  Jenner  appeared  for  Hugbes;  Dr.  Deane  for  the  as- 

sigaees. 

Dr.  LusniNGTON.  The  circumstaDces  of  this  case  are  not 
disputed  with  regard  to  any  of  the  important  facts.  It  appears 
to  have  been  originally  a  cause  of  possession,  and  to  have  been 
instituted  by  the  official  assignees,  as  I  understand  it,  of  a  person 
who  was  trading  under  the  firm  of  Phillips  and  Co.,  and  who 
became  bankrupt. 

They  allied  themselves  to  be  the  owners  of  40-64th8  of  the 
schooner  '^  Virtue,''  and  proceeded  in  this  Court  in  a  cause  of 
possession.  Now,  it  is  a  fact  not  disputed  on  the  present  occa- 
sion, that  Mr.  Hughes,  the  party  against  whom  the  cause  was 
in  substance  promoted,  had  been  a  purchaser  at  a  public  auc- 
tion, sanctioned  by  the  assignees  themselves,  of  these  40-64th8 
duures,  and  that  he  paid  on  that  occasion  to  the  auctioneer,  the 
som  of  37Z.  IO5.,  and  that  he  paid  to  the  solicitor  of  the  asi- 
ngnees  at  one  time  240Z.,  and  at  another  time  50/.,  and  offered 
to  pay  the  balance,  but  no  bill  of  sale  was  made  out  to  him* 
It  is  an  important  fact  in  this  case,  and  it  is  not  denied,  that 
Mr.  Hughes  did  pay  this  money  to  this  person  of  the  name  of 
Phelps,  who  was  the  authorised  solicitor  or  agent  of  the  as- 
ugnees. 

The  property  being  arrested  here,  three  defaults  were  granted, 
and  on  the  21st  of  November,  1849,  a  proctor  appeared  for  Mr. 
Hughes,  alleged  him  to  be  the  sole  owner  of  the  ship,  and  under- 
took the  payment  of  the  contumacy  fees,  which  of  course  must 
be  paid ;  and  the  Court  thereupon  assigned  the  proctor  for  the 
asdgnees  to  bring  in  an  act  on  petition,  and,  at  his  prayer, 
decreed  a  monition  against  Mr.  Hughes  to  bring  in  the  ship's 
register. 
At  this  time,  Mr.  Hughes  was  advised  to  have  resort  to  the 

Court  of  Chancery,  and  an  injunction  was  issued  by  that  Courts 

by  which  the  proceedings  in  this  were  suspended  until  that  in- 
junction was  finally  dissolved,  after  the  hearing  before  Sir  G,  J. 

Turner,  V.  C,  and  also  the  hearing  before  the  Lords  Justices. 

It  appears,  from  the  report  of  that  case,  that  the  Lords  Jus- 
tices, as  well  as  the  Vice  Chancellor,  decided  that  Mr.  Hughes 
had  no  legal  right  to  the  40-64ths,  because  there  was  no  bill  of 
sale,  and  because  the  provisions  of  the  Ship  Registry  Act  (a)  had 
not  been  complied  with ;  but  at  the  same  time,  though  he  had 
no  legal  right  or  equitable  title,  and  neither  the  Lords  Justices 
nor  the  Vice  Chancellor  thought  they  could  enforce  a  specific 
performance  of  the  agreement,  yet  it  does  not  seem  to  have  been 

(a)  8  &  9  Vict.  c.  89. 


1858. 
The 

••  VlRTUB." 

Judgment 
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The 

**  VlRTDE.** 

Judgment, 


In  a  case  of 
palpable  in- 
justice, the 
Court  would 
hold  its  hand, 
unless  com- 
pelled by  a 
superior  Court 
to  proceed. 


denied  that  he  paid  the  money,  and  it  is  not  denied  at  the 
present  moment. 

The  case  comes  back,  the  ship  is  sold,  and  the  proceeds  are 
spent  to  pay  for  the  detention,  which  is  not  in  the  slightest  de- 
gree to  be  ascribed  to  this  Court,  but  to  the  proceedings  in 
Chancery, 

It  is  not  for  me  to  blame  Mr.  Hughes  for  going  to  a  Court 
of  Equity,  because  I  presume  he  went  under  the  advice  of  a 
person  quite  competent  to  point  out  to  him  the  best  course  to 
follow ;  but  I  must  observe  that  if,  in  the  exercise  of  my  juris- 
diction, all  these  facts  had  come  before  me,  I  most  undoubtedly 
should  have  considered  myself  at  liberty  to  hold  my  hand  be- 
fore I  decreed  possession  to  the  assignees;  because  it  would 
have  appeared  to  me  contrary  to  all  justice  and  every  principle 
of  equity  that  I  should  have  decreed  possession  of  40-64ths 
of  this  vessel,  for  which  the  assignees,  through  their  agent,  had 
actually  received  the  purchase-money  in  a  sale  by  auction  which 
had  been  sanctioned  by  themselves.  I  think  I  should  have 
held  my  hand,  unless  I  had  been  compelled  by  the  decision  of 
a  superior  Court  to  carry  into  execution  the  powers  with  which 
the  Court  is  invested.  I  do  not  think  the  assignees,  under 
these  circumstances,  would  easily  have  induced  me  to  decree 
possession  of  that  property  for  which  they  held  the  value  in 
their  own  hands. 

But  be  that  as  it  may,  the  only  question  I  have  to  deter- 
mine is,  whether  I  shall  condemn  Mr.  Hughes  in  costs.  Of 
course  he  must  pay  the  contumacy  fees.  It  has  been  urged 
that  I  ought  to  condemn  him  by  reason  of  the  creditors  suffer- 
ing. They,  however,  must  always  suffer  by  the  acts  of  their 
assignees,  who  represent  them.  They  have  a  certain  power  of 
control  if  the  assignees  do  not  do  their  duty,  and  they  must 
always  abide  for  good  or  evil  by  the  legal  acts  of  those  assignees. 
Now,  I  think,  under  the  circumstances  of  this  case,  that  the 
Lords  Justices  and  the  Vice  Chancellor  having  refused  to  in- 
terfere for  Mr.  Hughes  solely  on  technical  points,  and  not  be- 
cause the  equity  was  not  with  him,  not  having  given  costs 
against  him  save  the  20/.  paid  by  way  of  deposit,  and  Lord 
Justice  Knight  Bruce  having  expressed  himself  in  terms  in 
which  it  is  not  denied  he  did  express  himself,  —  I  do  not  think 
I  am  bound  to  adopt  another  course,  and  inflict  the  penalty  of 
costs  on  Mr.  Hughes.  I  shall,  therefore,  do  no  such  thing. 
Proctor  for  the  assignees,  Tatham  ;  for  Mr.  Hughes,  Jenner. 
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THE  MAGELLAN  PIRATES.  The  Hioh 

^^__^  Court  of 

JL  HIS  was  a  cause  arimng  under  13  &  14  Vict,  c  26.,  in  pur-      ^j^^Tr^' 
nance  of  which  the  Court  was  prayed  to  determine  and  pro-  ijTjree  hundred 
oance  that  certain  persons  captured  by  Her  Majesty's  sloop  md  thirty-four 
'  Virago,**  in  the  Straits  of  Magellan,  were  pirates,  and  to  ad-  chut^n  go- 
ndire  the  number  of  them,  in  order  to  the  usual  application  vernment,  who 
■being  made  for  the  bounty.  rebellion 

The   circumstances    which    gave    rise   to   the   capture   are  f^*"*!^  *^  ^^ 

,        ,  °  ,  '^   ,  bad  also 

detailed  in  the  case  of  the  **  Segredo,"  otherwise  ^'  Eliza  Cor-  geized  the 
.bh-Ca),  and  in  the  judgment  (i)  L^Kheld 

These   cases   have    generally   been   decided  in   a  summary  to  be  pirates 
cnanner  on  the  hearing  of   the  petition;  but  in   the  present  meaniogof 
oase  the  petition  was  opposed  by  the  Queen's  Proctor,  the  13&14 
-Admiralty  Proctor,  and  also  a  proctor  for  the  owner  of  the      g*^ 
**  Eliza  Cornish,**  who  asserted  an  interest,  inasmuch  as,  if  the 
men  who  seized  the  '^  Eliza  Cornish"  were  not  pirates,  but 
only  revolted  subjects  of  the  Chilian  Government,  his  party 
would  then  have  a  claim  for  damages  against  that  Government ; 
which,  if  the  men  were  pirates,  could  not,  as  he  was  advised,  be 
supported. 

The  QueevLS  Advocate^  the  Admiralty  Advocate,  Dr.  Deane, 
Dr.  Haggard,  and  Dr.  Twiss,  appeared  against  the  petition ; 
Ihr.  Addams  and  Dr.  Bayford  in  support  of  it. 

Db.  Lushington.     The  Court  has  two  questions  to  deter-      Jud^ent 
^ine ;  first,  whether  the  acts  set  forth  i;i  these  proceedings  were       '^^^  ^^; 
^OBe  by  persons  falling  under  the  denomination  of  pirates  ac-  tol)e  deter-^'^ 
^^rding  to  the  true  construction  of  the  two  Acts  of  Parliament  mined :  —  ist 
Parsed  upon  this  subject*     I  say  the  two  Acts,  because,  though  stated  in  these 
I    am  fully  aware  that  the  first,  viz.,  6  Geo.  4.  c.  49.  is  re-  proceedings  to 

,  ,  ,    ,  ,  have  been  cap- 

P^aled,  yet  I  think  that  in  ascertaining  the  true  meaning  of  tured,  fall 
the  statute  now  in  existence,  viz.,  13  &  14  Vict.  c.  26.,  I  am  under  the  de- 

•  '  '  '  nomination  of 

*>Ound  to  look  at  both  Acts.  pirates?    2nd. 

Should  this  first  question  be  decided  in  the  affirmative,  then  ^^^^^*    ^^^ 
^t  will  be  necessary  to  determine  as  to  the  number  of  persons 
'Which  the  Court  is  to  pronounce  as  having  been  concerned  in 
this  piracy. 

The  last  Act  of  Parliament  which  I  have  mentioned  must  The  statute 
certainly  govern  the  decision  of  the  Court ;   but  my  reason  for  c.  26.  must  be 
thinking  that  I  must  not  lay  out  of  consideration  the  preceding:  ^^^^.  ^^  ^^J^' 

jr  o    nection  with 

fltatate  is,  that  I  think  these  two  Acts  must  be  taken  together  e  Geo.  4.  o  49. 
in  any  attempt  which  is  made  to  ascertain  the  true  meaning  of 

(a)  AfUe,  p.  36.  (b)  Post,  p.  85. 
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the  latter.  The  last  Act,  it  is  true,  in  many  respects,  has  es- 
sentially departed  from  the  preceding,  but  I  think  it  is  exceed- 
ingly doubtful,  though  the  terms  differ,  whether  it  was  intended 
by  the  Legislature  to  alter  the  definition  or  meaning  of  the 
word  "pirates;"  or,  in  other  words,  whether  a  diflferent  set  of 
persons,  on  account  of  whom  bounty  was  to  be  granted,  was 
contemplated  by  the  second  Act.  It  is  true,  that  the  expres- 
sions differ,  but  it  is  possible  that  the  same  idea  is  intended  to 
be  conveyed  in  different  words. 

Now,  the  words  of  the  first  Act  of  Parliament  are  these :  — 
"The  actual  taking,  sinking,  or  destroying  of  boats,  &€•, 
manned  by  pirates  or  persons  engaged  in  acts  of  piracy  ;**  and 
the  second  Act  has  these  words :  "  After  the  said  Ist  day  of 
June,  attack  or  be  engaged  with  any  persons  alleged  to  be 
pirates,  afloat  or  ashore."  The  words  omitted,  therefore,  in 
this  latter  Act,  are  —  "persons  engaged  in  acts  of  piracy,"  and 
the  words  substituted  are,  "  persons  alleged  to  be  pirates." 

It  is  perfectly  true,  as  a  general  principle,  that  effect  ought  to 
be  given,  if  practicable,  to  every  word  in  an  Act  of  Parliament ; 
but  I  think  that  that  principle  may  be  answered  in  two  ways, 
—  either  by  holding  that  the  words  have  two  distinct  and 
separate  meanings,  or,  that  the  second  expression  is  merely  ex- 
planatory of  the  first.  I  am  very  much  inclined  to  think,  look- 
ing at  the  original  Act  of  Parliament,  that  the  words  "  pirates 
or  persons  engaged  in  acts  of  piracy,"  were  not  intended  to 
embrace  two  different  sets  of  people.  Of  course  I  need  not 
say  how  very  difiScult  it  is  to  ascertain  what  the  real  intention 
of  the  Legislature  is,  or  what  was  to  be  expressed  by  words  of 
this  description.  But  I  have  the  greatest  difficulty  in  satisfy- 
ing my  own  mind  that  there  is  any  substantial  or  real  difference 
between  "  pirates"  and  "persons  engaged  in  acts  of  piracy." 

Assuming,  however,  that  the  words  have  two  distinct  mean- 
ings, viz.,  that  by  the  first  Act,  '^  pirates,"  in  the  strict  sense  of 
the  term,  are  meant,  and  that  the  expression  "  persons  oonamit- 
ting  piratical  acts "  has  another  meaning,  though  we  are  not 
able  to  say  what;  it  does  not  appear  to  me  necessarily  to 
follow,  that  the  omission  of  the  words  in  the  second  statute 
entails  the  necessity  of  putting  a  more  limited  construction 
upon  it,  because  the  words  are  altogether  changed,  and  simply 
are  what  I  have  stated,  "  persons  alleged  to  be  pirates." 

It  may  be  well,  I  think,  to  bear  in  mind  what  is  the  object  of 
both  statutes,  because,  respecting  that  matter  there  can  be  no 
doubt.  The  title  to  the  first  is,  "  An  Act  for  the  encouraging 
the  Capture  or  Destruction  of  Piratical  Ships  and  Vessels,"  and 
it  must  have  been  the  wish  and  intention  of  the  Legislature  to 
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put  down  piratical  acts  by  whomsoever  committed.     Now,  how      ,  ^^^^'  , 
jun  I  to  determine  who  are  pirates,  except  by  the  acts  that  they  Tue 

haTC  committed?  .  I  i^prehend  that,  in  the  administration  of     ^p^^^j!^'' 
our  criminal  law,  generally  speaking,  all  persons  are  held  to  be      judgment 
pirates  who  are  found  guilty  of  piratical  acts ;  and  piratical  acts  in  criminal 
^re  robbeiy  and  murder  upon  the  high  seas.     I  do  not  believe  ^^^*  mU^of 
'ftbat,  even  where  human  life  was  at  stake,  our  Courts  of  Com-  piratical  acts 
^mon  Law  ever  thought  it  necessary  to  extend  their  inquiries  ^[^/g/  ^ 
further,  if  it  was  clearly  proved  against  the  accused  that  they 
Siad  oommitted  robbery  and  murder  upon  the  high  seas.     In 
'Chat  case  they  were  adjudged  to  be  pirates,  and  suffered  ac- 
^sordingly.     Whatever  may  have  been  the  definition  in  some  of 
^Che  books,  and  I  have  been  referred  by  Her  Majesty's  advocate 
^o  an  American  case  (a),  where,  I  believe,  all  the  authorities 
laearing  on  this  subject  are  collected,  it  was  never,  so  far  as  I 
wan  abk  to  find,  deemed  necessary  to  inquire  whether  parties  so 
convicted  of  these  crimes  had  intended  to  rob  on  the  high  seas, 
or  to  murder  on  the  high  seas  indiscriminately. 

Though  the  municipal  law  of  different  countries  may  and  All  nations 
Joes  differ,  in  many  respects,  as  to  its  definition  of  piracy,  yet  bfrTand  mur- 
I  apprehend  that  all  nations  agree  in  this :  that  acts,  such  as  der  on  the  high 
those  which  I  have  mentioned,  when  committed  on  the  high  ^^cai  actsl 
seu,  are  piratical  acts,  and  contrary  to  the  law  of  nations. 

It  is  true,  that  where  the  subjects  of  one  country  may  rebel  It  does  not 
Against  the  ruling  power,  and  commit  divers  acts  of  violence  ^^^  j^r- 
with  regard  to  that  ruling  power,  that  other  nations  may  not  sons  are  insur- 
tUnk  fit  to  consider  them  as  acts  of  piracy.     But,  however  this  against  the 
maj  be,  I  do  not  think  it  necessary  to  follow  up  that  disquisition  government  of 
on  the  present  occasion.     I  think  it  does  not  follow  that,  be-  country,  they 
cansc  persons  who  are  rebels  or  insurgents  may  commit  against  ™^^^^  ^tu 
the  ruling  power  of  their  own  country  acts  of  violence,  they  cal  acts  against 
inay  not  be,  as  well  as  insurgents  and  rebels,  pirates  also ;  ^  ^^^ 
prates  for  other  acts  committed  towards  other  persons.    It  does 
not  follow  that  rebels  or  insurgents  may  not  commit  piratical 
acts  agunst  the  subjects  of  other  states,  especially  if  such  acts 
were  in  no  degree  connected  with  the  insurrection  or  rebellion. 

Even  an  independent  state  may,  in  my  opinion,  be  guilty  of  An  independ- 
pratical  acts.     What  were  the  Barbary  pirates  of  olden  times  ?  be  guilty  of 
What  many  of  the  African  tribes  at  this  moment  ?     It  is,  I  piratical  acts, 
believe,  notorious,  that  tribes  now  inhabiting  the  African  coast 
of  the  Mediterranean  will  send  out  their  boats  and  capture  any 
ships  becalmed  upon  their  coasts.     Are  they  not  pirates,  be- 
cause, perhaps,   their  whole  livelihood  may   not  depend   on 
piratical  acts?     I  am  well  aware  that  it  has  been  said  that  a 

(a)  The  Untied  StaUt  v.  Smith,  5  Wheaton,  153,  post,  p.  90. 
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,  ^^^^'  ,  state  cannot  be  piratical ;  but  I  am  not  disposed  to  assent  to 

The  such  dictum  as  a  universal  proposition. 
^raATEs^         It  appears  to  me,  therefore,  that  in  affixing  a  construction  to 

Judgment  ^^^^  Statute,  I  am  entitled  to  hold  that  the  intention  of  the 

IntentioQ  of  Legislature  was,  that  acts  of  piracy  might  constitute  men  pirates, 

wM^at^acu'*  notwithstanding   they  were  committed  by  the   subjects  of  a 

of  piracy  barbarous  state,  or  by  insurgents.     It  appears  to  me  this  is  true 

tutemen*"**^"  as  a  general,  though,  perhaps,  not  as  a  universal  proposition. 
pirates.  Having  thus  briefly  stated  my  opinion  as  to  the  cqnstraotion 

In  construing  of  the  statute,  I  will  now  advert,  with  equal  brevity,  to  what 

liament  the  appears  to  have  been  our  own  law ;   and  for  this  purpose : 

presumption  is,  because  in  considering:  what  is  the  true  meaning  of  an  Act  of 

where  nothmg  ,  .  •  i 

to  the  contrary  Parliament  where  any  expression  is  used,  I  think  the  proba- 
context  thM**  bility  is,  where  nothing  appears  in  the  context  to  the  contrary, 
an  expression  the  term  in  the  Act  of  Parliament  is  used  in  conformity  with  a 
fomity'wi^'a  ^^^^^^  term  known  in  Conmion  Law,  and  not  in  a  more  gene- 
similar  ezpres-  ral  or  extensive  sense. 

Common  Law,  Now,  I  refer  to  Russell  on  Crimes,  where  we  find  the  result 
Piracy  at  Com-  of  many  older  authorities.  He  commences  in  these  words: 
Law.  «  T[jg  offence  of  piracy,  at  Common  Law,  consists  in  commitr 
ting  those  acts  of  robbery  and  depredation  upon  the  high  seaSi 
which,  if  committed  upon  land,  would  have  amounted  to  felony 
there  "  (a) :  and  in  a  subsequent  part  I  find  the  following :  '*  II 
a  robbery  be  committed  in  creeks,  harbours,  ports,  &c,  in 
foreign  countries,  the  Court  of  Admiralty  indisputably  hai 
jurisdiction  of  it,  and  such  offence  is  consequently  piracyi**  (4] 
There  is  a  case  also  stated  here  which  I  think  applies:  **  When 
a  prisoner  was  indicted  for  stealing  three  chests  of  tea  out  oj 
the  '  Aurora,'  of  London,  on  the  high  seas,  and  it  was  proves 
that  the  larceny  was  committed  while  the  vessel  lay  off  Wampi^ 
in  the  river,  twenty  or  thirty  miles  from  the  sea,  but  there  wa£ 
no  evidence  as  to  the  tide  flowing  or  otherwise,  at  the  place 
where  the  vessel  lay ;  it  was  held,  from  the  circumstance  thai 
the  tea  was  stolen  on  board  the  vessel  which  had  crossed  the 
ocean,  that  there  was  suflScient  evidence  that  the  larceny  waf 
committed  on  the  high  seas."  (c) 

Again,  it  was  decided  in  another  case,  that  where  A,  standing 
on  the  shore  of  a  harbour,  fired  a  loaded  musket  at  a  revenuf 
cutter  which  had  struck  upon  a  sand-bank  in  the  sea,  about 
100  yards  from  the  shore,  by  which  firing  a  person  waa  mali- 
ciously killed  on  board  the  vessel,  it  was  piracy,  (d) 

It  appears  to  me,  therefore,  that,  from  the  quotations  whicl 
I  have  just  made,  I  derive  two   advantages;    one,  in    bein{ 

(a)  Russell  on  Crimes,  book  ii.  cb.  8.  s.  1. 

(b)  Ibid.  8.  2.  (c)  Ibid.  (d)  Ibid. 
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gambled  with  greater  certainty  to  aflSx  a  true  meaning  to  the      ^  ^^^^'  ^ 
statute  itself;  the  other,  a  reference  to  what  I  must  more  par-         The 
fc^icularly  consider, — the  place  where  the  occurrence  happened.        ^SIJteI'' 
I  will  now  advert  to  so  much  of  the  facts  as  will  be  sufficient      jmdgment. 
b>  enable  me  to  judge  whether  the  present  claim  is  well- 
Ponnded. 

It  appears  that,  towards  the  latter  end  of  ISfil,  there  was  an  The  flu^tt  of 
insurrection  in  some  of  the  dominions  belonging  to  the  States  of  cm^'***" 
C!faili     Greneral   Cruz  was   at   the  head  of  this  insurrection, 
Culed,  and  retired  into  the  country.     There  was  a  Chilian 
^aonvict  settlement  at  a  place  called  Punta  Arenas,  the  garrison 
^  which  consisted  of  160  soldiers,  and  450  male  convicts.     An 
^ifficer  in   that  garrison    raised    an    insurrection   against   the 
^vemor,  murdered  him,  and,  in  conjunction  with  those  who 
^xmspired  with  him,  seized  a  British  vessel,  called  ''  The  Eliza 
Cornish/'  and  also  an  American  vessel  called  the  *^  Florida.** 
TEhey  murdered  the  master  of  the   '*  Eliza  Cornish,"  and  a 
Us,  Deane,  a  passenger  and  part  owner,  and  they  also  mur- 
dered the  owner  of  the  ^\  Florida,"  who  was  on  b<mrd.     These 
fKts  coming  to  the  knowledge  of  Admiral  Thoresby,  the  com- 
nuider-in-chief  of  that  station,  he  despatched  the  ^'  Virago," 
a  Britidi  steamer,  under  the  command  of  Captain  Houston 
Stewart,  to  the  Straits  of  Magellan.     On  the  28th  January, 
1852,  a  vessel,  which  proved  to  be  the  **  Eliza  Cornish,"  was 
descried  working  out  of  the  Straits ;    chase  was  made  ;  a  shot 
fired  across  her  bows  brought  her  to;    she  was  boarded  and 
seized  by  orders  of  Captain  Stewart. 

At  the  time  she  was  so  seized  she  was  in  possession  of  a 
laige  number  of  the  persons  who  had  raised  the  insurrection  at 
Ponta  Arenas.  There  were  found  on  board  her  128  men, 
24  women,  and  18  children ;  the  guns  were  loaded  and  the 
men  were  armed.  These  were  under  the  command  of  a  man 
named  Bruno  Brionis,  who  held  a  commission  from  Cambiaso, 
the  leader  of  the  insurrection,  and  the  instigator  of  the  murders 
and  robberies  then  committed  ;  and  these  men  were  afterwards 
ddivered  up  to  the  Chilian  authorities  at  Valparaiso.  Captain 
Stewart  proceeded  in  search  of  Cambiaso  and  the  other  insur- 
gents, giving  that  name  to  those  who  had  left  Punta  Arenas. 
He  secured  fifty-six  at  a  place  called  Wood's  Bay,  and  on  the  15th 
February  he  discovered  the  "  Florida  '*  herself,  in  the  possession 
of  a  large  number  of  the  same  people.  It  was  said  that  these 
insurgents  had,  whilst  at  sea,  risen  against  Cambiaso  and  five 
others,  and,  with  the  aid  of  the  American  master  and  crew, 
brought  the  vessel  to  the  port  where  Captain  Stewart  had 
found  her. 
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,  ^^^^'  ,  On  board  the  "  Florida  "  was  found  treasure  which  had  been 

The  plundered  from  the  "  Eliza  Cornish."    All  the  persons  on  board 

^PmlTEs^     ^^^  "Florida,"  not  American,  were  delivered  up  to  the  Chilian 

Judgment,       authorities. 

These  trans-  As  to  the  'general  character  of  these  transactions,  I  reallj 

doubted?y  cannot  bring  myself  to  entertain  a  doubt.    Even  if  I  could  be 

piratical,  al-       induced  to  adopt  the  distinction,  that  the  acts  in  question  were 

may^ave^been  ^^^  ^^^  ^^  insurgents,  I  should  still,  even  from  that,  adhere  to 

the  acts  of         the  Opinion  that  the j  were  piratical  acts ;  —  piratical  acts,  too, 

nsurgen  s.         .^  ^^  judgment,  in  no  degree  whatsoever  connected  with  the 

insurrection  or  rebellion,  or  with  the  intention  of  these  parties 
to  go  to  any  other  part  of  the  world.  They  were  acts,  in  one 
sense,  of  wanton  cruelty,  in  the  murder  of  foreign  subjects,  and. 
in  the  indiscriminate  plunder  of  their  property.  I  am  of  <^iiuoa 
that  the  persons  who  did  these  acts  were  guilty  of  piracy,  and 
were  to  be  deemed  pirates,  unless  some  of  the  other  objections 
which  have  been  urged  ought  to  prevail. 
The  objection         Jt  has  been  said  that  these  acts  were  not  committed  on  the 

that  these  acts 

were  not  com-  high  seas,  and,  therefore,  the  murder  and  robbery  not  properly 
mated  on  the  q,.  legally  piratical.  This  objection  well  deserves  consideratioa; 
were  therefore  for  it  is  true  that  murder  and  robbery,  done  upon  land,  and  not 
pirat?S"can-  ^^  persons  notoriously  pirates,  would  not  be  piracy.  Here,  as 
not  be  sus-        I  understand  the  facts,  the  "  Eliza  Cornish  "  and  the  **  Florida  ** 

were  seized  in  port,  and  the  murders  committed  in  port  or  com- 
mitted on  land,  on  the  persons  taken  out  of  the  vessels.     Had 
the  vessels  been  recaptured  whilst  lying  in  port,  there  might  be 
raised  an  argument,  though  I  do  not  say  it  would  prevail,  that 
these  offences,  legally  speaking,  would  not  be  classed  as  acts  of 
piracy.    I  say  it  might  be  so ;  though  I  am  not  disposed  to  hold 
that  the  doctrine  that  the  port,  forming  a  part  of  the  dominions 
of  the  State  to  which  it  belongs,  ought  in  all  cases  to  divest 
robbery  and  murder  done  in  such  port  of  the  character  of 
piracy.     I  am  much  more  strongly  inclined  to  hold  this  from 
the  facts  quoted  from  Kussell ;  and  I  am  still  more  inclined  to 
come  to  that  conclusion  for  another  reason,  because  the  statute 
expressly  contemplates  acts  done  on  shore,  for  these  are  the 
words :  ^*  Shall,  after  the  said  first  day  of  June,  attack  or  be' 
engaged   with   any  persons   alleged   to   be   pirates,   afloat   or 
ashore,"  manifestly  intending  to  take  cognisance  of  piratical 
offences,  or  offences  of  that  class,  when  they  were  committed  on 
shore.     It  would  quite  fail  if  it  were  not  so ;  because  we  all 
know  that  pirates  are  not  perpetually  at  sea,  but  under  the 
necessity  of  going  on  shore  at  various  places ;  and,  of  course, 
they  must  be  followed  and  taken  there,  or  not  at  all. 

In  this  case,  however,  the  ships  were  carried  away  and  navi- 
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gated  by  the  very  same  persons  who  originally  seized  them.      ,  ^^^^'  , 
2fow,  I  consider  the  possession  at  sea  to  have  been  a  piratical         The 
^KMsesaion ;  to  have  been  a  continuation  of  the  murder  and  rob-     Maoklla» 
l)ery ;  and  the  carrying  away  the  ships  on  the  high  seas,  to  have     judgment 
1)een  piratical  acts,  quite  independently  of  the  original  seizure. 

The  next  question  for  consideration  is,  whether  there  was  Nextqacs- 
sach  an  attack  or  engagement  as  satisfies  the  true  meaning  of  ^e^^ach*an 
the  Act  of  Parliament,  which  requires  me  to  certify.    The  words  attack  or  en- 
of  the  Act  are  "  shall  attack  or  be  engaged  with  any  persons  £tfgfy^the*true 
alleged  to  be  pirates,  afloat  or  ashore."     I  am  to  determine  meaning  of  the 
whether  the  persons  or  any  of  them  so  attacked  or  engaged  ment 
were  pirates,  and  to  adjudge  what  was  the  total  number  of 
prates  so  engaged  or  attacked.    These  are  the  words  of  the  Act 
of  Parliament. 

There  is,  I  apprehend,  a  clear  difierence  in  the  meaning  of 
these  two  words.  I  take  an  attack  to  be  the  use  of,  or  the 
attempt  to  use,  force  or  violence.  I  take  it,  it  is  not  necessary, 
to  constitute  an  attack,  that  there  should  be  any  resistance,  or 
any  actual  combat  or  any  blood  spilt.  Engagement  is  a  different 
word,  and  seems  necessarily  to  imply  that  there  was  something 
of  a  combat  or  fight. 

Now,  with  respect  to  the  capture  of  the  **  Eliza  Cornish,"  it  Capture  by 
J4)pear8  to  me  fairly  to  fall  within  the  meaning  of  the  Act  of  mSatloif  wUh- 
Parliament.    She  was  in  possession  of  pirates ;  her  capture  was  p^t  bloodshed, 
effected  by  intimidation,  by  an  overpowering  force :  she  yielded  satisfy  the 
of  necessity,  when  a  gun  was  fired  across  her  bows.     I  cannot  *®""*  ^^  ^^® 

statute. 

conceive  that,  in  order  to  bring  this  case  within  the  meaning  of 
the  statute,  it  was  necessary  that  a  gun  should  be  fired  into  her. 
I  think  that  bloodshed  is  not  an  indispensable  ingredient  to 
form  an  attack  within  the  meaning  of  the  statute,  and  that  the 
Legislature  never  intended  that,  in  order  to  entitle  themselves  to 
reward,  the  captors  must  take  away  human  life. 

My  opinion  on  this  point  is  not  shaken  by  the  statement  of 
the  mate  of  the  ^'  Eliza  Cornish."  Mr.  Smith  represents  that 
Brionis  was  in  command  of  the  '^  Eliza  Cornish,"  and,  upon 
descrying  the  steamer,  desired  him  to  hoist  Russian  colours, 
which  he  refused  to  do.  He  says  that,  after  a  struggle,  he  threw 
them  away,  and  that  he  assured  Brionis  that  if  he  and  his  com- 
rades would  go  below,  he  would  pass  the  steamer  unobserved 
that  they  accordingly  did  go  below,  and  that  the  steamer  soon 
afterwards  fired  a  gun,  and  that  he  (Smith)  then  brought  the 
brigantine  to,  and  she  was  taken  possession  of  by  the  '*  Virago." 

In  my  judgment,  if  all  these  facts  were  literally  true,  they 

offer  no  important  consideration  for  the  decbion  of  this  case. 

All  this  was  utterly  unknown  to  Captain  Stewart ;  resistance 
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.  ^^^^'  ,     would  have  been  offered  by  those  in  possession  of  the  '*  Eliza 

The  Cornish/'  if  it  had  been  possible ;  they  only  availed  themselves 

^^RATEs'^     of  the  device  of  Mr.  Smith,  for  the  chance  of  an  escape  when 

Judgment      resistance,  which  they  were  willing  to  offer,  would  have  been  in 

Sach  yrva  the     vain.     No  man,  I  think,  can  reasonably  doubt  that  the  capture 

fap*"»^e  of  the    of  the  "Eliza  Comigh  "  was  effected  by  force  alone, — not,  indeed, 

nish"  by  the     by  actual  violence,  but  by  an  intimidation  which  rendered  it 

"  Virago "         unnecessary  ;  and  this  I  conceive  to  be  as  much  an  attack  as 

where  a  highwayman  presents  his  pistol,  and  the  traveller  yields 
without  attempting  resistance. 
In  determining  I  must  next  determine  as  to  the  capture  of  the  fifty-six  per- 
the  Legislature  ^^^  *^  Wood's  Bay.  I  must  here  observe,  that  I  believe  it  is 
never  intended  utterly  impossible  to  obtain,  and  I  believe  the  Legislature  never 
cise  evidence  intended  to  require,  precise  and  accurate  evidence  as  to  the  cap- 
as  to  indivi-       turg  Qj.  destruction  of  persons  of  this  description,  nor  as  to  the 

character  which  belonged  to  each  and  all  of  them.  It  is  clearly 
impracticable  to  ascertain  or  designate  individually  all  those 
who  were  concerned  in  this  atrocious  transaction.  It  is,  I  think, 
fair  to  conclude  that  all  who  embarked  on  board  the  '*  Eliza 
Cornish  '*  or  the  "  Florida,"  save  the  American  crew,  were  con- 
spirators in  the  original  murders  and  robberies  which  I  have 
already  mentioned. 
The  fifty-six  It  appears  that  Cambiaso,  the  ringleader  of  this  band  of 

tured  at  Wood's  ruffians,  had  landed  from  the  **  Florida"  fifty-six  persons  at 
Bay  are  saffi-  Wood's  Bay,  and  these  were  amongst  those  embarked  at  Punta 
fied  to^come  '  Arenas,  and  were  on  board  the  American  vessel  at  that  place. 
-whh'm  the  By  a  judicious  arrangement  of  the  force  at  his  command.  Cap- 
statute,  tain  Stewart  surrounded  and  made  prisoners  of  the  whole,  and 

so,  in  execution  of  his  orders  to  clear  the  Straits  of  all  difficulties 
opposed  to  navigation,  he  did  clear  them  of  a  band  of  persons 
who,  by  their  past  misconduct,  had  shown  themselves  ready  to 
commit  any  crime,  however  atrocious.  Looking  at  this  transac- 
tion as  I  am  compelled  to  do,  in  its  narrowest  point  of  view, 
my  opinion  is,  that  it  fairly  falls  within  the  just  construction  of 
the  words  of  the  Act  of  Parliament. 
80  also  were  Lastly,  my  attention  must  be  directed  to  the  recapture  of  the 

WduTe"^'*''  "Florida."  In  the  port  of  San  Carlos,  in  the  island  of  Chili, 
•'Florida."        Captain  Stewart  found  her,  with  a  considerable  portion  of  the 

treasure  originally  shipped  in  the  "  Eliza  Cornish  "  on  board  of 
her.  Cambiaso  had  originally  embarked  on  board  this  vessel  at 
Punta  Arenas,  and  had  intended  to  prosecute  his  voyage  to  the 
eastward,  and,  as  I  think  is  proved  from  the  evidence,  to  some 
port  not  in  the  dominions  of  Chili.  But  that  I  hold  to  be  a 
matter  of  no  importance,  2^d  shall  not  endeavour  to  ascertain 
how  that  may  be.     Here  she  was  when  the  **  Virago "  found 
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her  at  San  Carlos,  in  possession  of  a  part  of  the  persons  who 
had  originally  embarked  in  her  at  Punta  Arenas ;  but  thej  had 
risen  on  Cambiaso,  and  he  and  some  of  his  comrades  were  in 
confinement  She  then  was  in  the  actual  possession  of  those 
who,  according  to  the  judgment  I  must  form,  had  been  con- 
cerned in  acts  of  piracy,  and  not  only  that,  but  who  had  con- 
tinued the  acts  by  carrying  the  vessel  away  over  the  sea  for 
their  own  object  and  for  their  own  advantage. 

It  does  not  appear  to  me  to  matter  which  of  the  pirates  were 
in  possession, — which,  for  the  time,  had  the  upper  hand ;  whether 
Cambiaso  and  those  that  adhered  to  him,  or  whether  those  who 
rose  against  Cambiaso,  and  put  him  into  confinement  with  others. 
I  think  they  are  all  to  be  placed  in  the  same  category,  and  all  to 
be  deemed  pirates. 

It  was  suggested  that  there  were  two  vessels  of  war  present 
at  the  time  belonging  to  the  Chilian  Government,  but  whether 
capable  or  not  of  efiecting  a  recapture,  they  had  neither  done 
nor  attempted  anything  when  Captain  Stewart  arrived.  He,  on 
Ills  arrival,  immediately  placed  his  vessel  alongside  the  **  Florida," 
and  boarded  her  with  a  party  of  officers  and  men ;  and  took  for- 
cible possession  of  her  again. 

I  say  that,  looking  at  all  these  circumstances,  I  think  this  re- 
capture could  only  have  been  efiected  from  terror  of  the  superior 
force  which  was  brought  to  bear  against  the  vessel ;  and  again, 
I  think  it  does,  with  the  previous  acts,  fairly  fall  within  that  con- 
struction which  the  Act  of  Parliament  admits  of. 

It  only  remains  to  determine  the  number  for  which  it  is  the 
duty  of  the  Court  to  pronounce.  There  are  three  claims :  —  for 
128  taken  in  the  "  Eliza  Cornish,"  for  the  56  taken  at  Wood's 
Bay,  and  for  200  taken  on  board  the  "  Florida."  For  the  first 
and  second  I  pronounce ;  but  with  regard  to  the  last,  more  doubt 
may  be  entertained,  and,  in  order  to  keep  within  due  bounds,  I 
shall  fix  that  at  150  instead  of  200. 

I  cannot  conclude  my  judgment  without  expressing  my 
opinion  that  it  was  for  services  like  these  that  the  Legislature 
intended  to  provide  a  reward;  services  of  great  importance  to 
the  safe  navigation  of  the  seas  in  that  part  of  the  world,  and 
efiected  by  the  capture  of  a  band  of  persons  whose  acts  of  mur- 
Jer  and  plunder,  both  on  land  and  at  sea,  rendered  their  capture 
and  punishment  indispensable  to  the  safety  of  ships  of  all  nations 
occupied  in  those  waters. 

I  trust  I  have  not  put  too  latitudinarian  a  construction  on 
this  Act  of  Parliament,  from  my  high  consideration  of  the  ser- 
vices so  rendered,  and  of  the  decision  and  promptitude  whereby 
those  measures  were  so  successfully  taken ;  and  I  repeat  my 
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opinion,  that  the  persons  so  taken  are  justly  to  be  deemed 

pirates,  and  were,  when  captured,  within  the  meaning  of  the 

Act.  (a) 

Proctors  for  the  respective  parties  before  the  Court:   the 

Queen's  Proctor,  the  Admiralty  Proctor,  F.  Clarkson,  and 

JBurchett. 


(a)  This  decision  also  terminates, 
in  fact,  the  suit  for  salvage,  arising 
out  of  the  same  transaction ;  for  the 
salvage  reward  for  such  recapture 


from  pirates  is  fixed  by  the  Act  of 
Parliament  at  one-eighth  of  the 
value. 


UNITED  STATES  r.  SMITH,  (b) 

The  jury  found  a  special  verdict  as  follows : — "  We,  of  the  jury,  find  that 
the  prisoner,  Thomas  Smith,  in  the  month  of  March,  1819,  and  others,  were 
part  of  the  crew  of  a  private  armed  vessel,  called  the  *  Creollo  *  (commis- 
sioned by  the  government  of  Buenos  Ajres,  a  colony  then  at  war  with 
Spain),  and  lying  in  the  port  of  Margaritta;  that  in  the  month  of  March, 
1819,  the  said  prisoner  and  others  of  the  crew  mutinied,  confined  their 
officer,  lefl  the  vessel,  and,  in  the  said  port  of  Margaritta,  seized,  by  violence, 
a  vessel  called  the  *  Irresistible,*  a  private  armed  vessel  lying  in  that  port, 
commissioned  by  the  Government  of  Artigas,  who  was  also  at  war  with 
Spain ;  that  the  said  prisoner  and  others  having  so  possessed  themselves  of 
the  said  vessel,  the  *■  Irresistible,*  appointed  their  officers,  proceeded  to  sea, 
on  a  cruize,  without  any  documents  or  commission  whatever,  and  while  on 
that  cruise,  in  the  month  of  April,  1819,  on  the  high  seas,  committed  the 
offence  charged  in  the  indictment,  by  the  plunder  and  robbery  of  the 
Spanish  vessel  therein  mentioned.  If  the  plunder  and  robbery  aforesaid 
be  piracy  under  tjie  Act  of  Congress  (c)  of  the  United  States,  entitled  *  An 
Act  to  protect  the  Commerce  of  the  United  States  and  punish  the  Crime  of 
Piracy,*  then  we  find  the  said  prisoner  guilty ;  if  the  plunder  and  robbery 
above  stated  be  not  piracy  under  the  said  Act  of  Congress,  then  we  find  him 
not  guilty.*' 

The  Circuit  Court  of  Virginia  divided  on  the  question,  whether  this 
was  piracy  as  defined  by  the  Law  of  Nations,  and  was  to  be  punishable  under 
the  Act  of  Congress  of  the  3fd  of  March,  1819,  and  thereupon  the  question 
was  certified  to  the  Supreme  Court  of  the  United  States  for  its  decision. 
The  Court  certified  that  it  was  piracy,  and  in  the  course  of  the  judgment 
Mr.  Justice  Story  said,  "  It  is  next  to  be  considered  whether  the  crime  of 
piracy  is  defined  by  the  Law  of  Nations  with  reasonable  certainty.  What 
the  Law  of  Nations  on  this  subject  is,  may  be  ascertained  by  consulting  the 
works  of  jurists,  writing  professedly  on  public  law,  or  by  the  general  usage 
and  practice  of  nations,  or  by  judicial  decisions  recognising  and  enforcing 
that  law.    There  is  scarcely  a  writer  on  the  Law  of  Nations  who  does  not 


i! 


'b)  5  Wheat.  153. 
,c)  Which  provides,  "  that  if  anv 
person  or  persons  whatsoever,  shall. 


on  the  high  seas,  commit  the  crime 
of  piracy,  as  defined  by  the  Law  of 
Nations,  ^c." 
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allude  to  piracy  as  a  crime  of  a  settled  and  determiDate  nature ;  and  whateyer 
may  be  the  dlyersitj  of  definitions  on  other  respects,  all  writers  concur  in 
holding,  that  robbery  or  forcible  depredations  upon  the  sea,  animo  furandiy 
is  piracy.    The  same  doctrine  is  held  by  all  the  great  writers  on  maritime 
Iiw,  in  terms  that  admit  of  no  reasonable  doubt.    The  Common  Law,  too, 
recognises  and  punishes  piracy  as  an  offence,  not  against  its  own  municipal 
code,  but  as  an  offence  against  the  Law  of  Nations  (which  is  part  of  the 
Conunon  Law),  as  an  ofi*ence  against  the  universal  law  of  society ; —  a  pirate 
being  deemed  an  enemy  of  the  human  race.    Indeed,  until  the  statute  of 
28  Hen.  8.  c.  15.,  piracy  was  punishable  in  England  only  in  the  Admiralty 
as  a  cItU  law  offence,  and  that  statute,  in  changing  the  jurisdiction,  has  been 
uniTersally  admitted  not  to  have  changed  the  nature  of  the  offence,  (a) 
Sir  Charles  Hedges,  in  his  charge  at  the  Admiralty  Sessions,  in  the  case  of 
Jtex  V.  Dawson  (6),  declared,  in  emphatic  terms,  that  "  piracy  is  only  a  sea 
term  for  robbery,  piracy  being  a  robbery  committed  within  the  jurisdiction 
of  the  Admiralty.*^     Sir  Zeoline  JenkinSj  too,  on  a  like  occasion,  declared 
that  ^  a  robbery,  when  committed  upon  the  sea,  is  what  we  call  piracy," 
and  he  cited  the  civil  law  writers  in  proof.    And  it  is  manifest  from  the 
language  of  Sir  WiUiam  Blackstone  in  his  comments  on  piracy,  that  he  con- 
sidered theConunon  Law  definition  as  distinguishable  in  no  respect  from  that 
of  the  Law  of  Nations.     So  that  whether  we  advert  to  the  writers  on  the 
Conunon  Law,  or  the  Maritime  Law,  or  the  Law  of  Nations,  we  shall  find 
that  they  universally  treat  of  piracy  as  an  offence  against  the  Law  of  Nations, 
and  that  its  true  definition  by  that  law  is,  robbery  upon  the  sea.*^ 


1853. 

Unitbd 
States 

r. 
Smttb. 


(a)  Hawk.  P.  C.  c  37.  s.  2. 


(b)  Stote  Trials. 


THE  «  C AKRON." 

1  HIS  was  a  cause  of  damage,  promoted  by  the  owners  of  the 
"Pursuit," a  collier  brig  of  180  tons  burthen,  against  the  steam- 
ship *•  Carron." 

The  collision  occurred  off  Flamborough  Head,  about  ten  or 

twelve  miles  from  the  land,  between  seven  and  eight  o'clock  on 

the  morning  of  the  2nd  of  May,  1853.  The  brig  was  on  a  voyage 

from  Hartlepool  to  London,  laden  with  coal,  was  close  hauled 

Ob  the  larboard  tack,  steering  about  south  and  by  east,  and 

Under  all  sail.     She  alleged,  that  the  mate  was  at  the  wheel  of 

the  brifff  and  a  seaman  forward  on  the  larboard  side  of  the  fore- 

Castle,  keeping  a  strict  look-out,  inasmuch  as  the  weather  was 

foggy,  though  not  so  much  so  as  to  prevent  vessels  from  being 

^een   from  each  other  at  the  distance  of  about  three  cables' 

length;    that  at   this  time,  and  in  this  state  of  things,  the 

•* Carron"  was  seen  by  the  look-out  at  the  distance  of  about 

three  cables'  lengths  on  the  brig's  starboard  bow,  steering  about 

north,  and  rapidly  approaching  the  brig ;   that  the  look-out,  as 

also  the  mate,  who  kept  the  brig's  helm  steady,  never  altering 


The  High 

CoiTRT  of 

Admiraltt. 
Nov.  17. 
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her  course,  immediately  and  loudly  hailed  the  steamer,  but  to 
no  purpose,  inasmuch  as  she  also  kept  her  course,  and  without 
(so  far  as  appeared)  either  altering  her  helm  or  slackening  her 
speed,  presently  came  into  collision  with  the  brig,  striking  her  a 
sliding  blow  on  the  starboard  quarter  abaft  the  midships  with 
her  (the  steamer's)  starboard  bow ;  that  the  collision  was  im- 
putable to  those  on  board  the  "  Carron,"  inasmuch  as  if  they 
had  had  a  good  look-out  they  might  and  must  have  seen  the 
brig  in  ample  time  to  have  enabled  them,  taking  the  proper 
steps  for  that  purpose,  to  have  avoided  coming  in  contact  with 
the  brig,  &c. 

The  "  Carron,"  in  answer,  alleged,  that  on  the  said  morning 
the  fog  was  so  thick  that  an  object  could  not  be  seen  beyond 
the  ship's  length ;  that  she  was  proceeding  with  the  greatest 
caution  at  no  greater  speed  than  was  sufficient  to  navigate  her, 
and  kept  her  bell  and  steam  whistle  alternately  going ;  that 
several  men  were  on  the  look  out,  and  suddenly  descried  the 
brig  within  a  ship's  length  on  her  starboard  bow,  no  notice  of 
her  approach  or  proximity  to  the  steamship  having  been  given 
by  any  bell,  whistle,  hailing,  or  other  signal  from  on  board  the 
said  brig ;  that  the  helm  of  the  steamship  was  immediately  put 
to  starboard,  and  her  engines  stopped  and  reversed,  but  from 
the  nearness  of  the  two  vessels  to  each  other  a  collision  could 
not  be  avoided  between  them ;  that  the  same  was  occasioned  by 
the  state  of  the  weather,  and  the  want  of  a  proper  precaution 
on  the  part  of  the  brig  in  not  keeping  a  bell,  whistle,  or  some 
other  signal  going,  as  a  notice  of  their  approach,  &c. 

Dr.  Addams  and  Dr.  Spinks  appeared  for  the  owners  of  the 
•'Pursuit;"  Dr.  Robinson  and  Dr.  Jenner  for  those  of  the 
*•  Carron." 


Summing-up, 

Doabtful  cir- 
camstaDces 
miistbe  jttdged 
by  the  facts 
that  are  ad* 
mitted  or  in- 
dispatably 
proTed. 


Dr.  Lushinoton,  addressing  the  Elder  Brethren : — Gentle- 
men, it  frequently  happens  in  these,  and  I  might  say,  in  other 
cases,  that  the  safest  mode  of  coming  to  a  conclusion  is,  where 
you  find  certain  facts  and  circumstances  admitted,  or  indisputably 
proved,  and  where  others  are  doubtful,  to  make  those  doubtful 
facts  consistent,  if  possible,  with  those  that  are  certain  and 
proved  indisputably.  I  must  rather  explain  myself  on  that 
subject.  If  you  have  the  fact,  for  instance,  of  the  state  of  the 
wind,  of  the  description  of  the  vessels,  and  of  the  course  they 
are  steering,  time  and  place,  all  indisputably  proved,  and  if  it 
be  doubtful  on  the  evidence  produced,  which  very  frequently 
happens,  as  to  other  parts  of  the  case,  you  must  endeavour  to 
frame  your  decision  so  as  to  make  the  doubtful  facts  conform 
with  those  which  are  indisputably  proved. 
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Now,  upon  the  present  occasion,  there  may  be  four  different      ,  ^^^'  , 
r^alts :  it  may  be,  firstly,  that  the  "  Carron  "  was  alone  to         The 
blame ;  secondly,  that  the  "  Pursuit "  was  alone  to  blame,  for    "  Carbon." 
want  of  a  sufficient  look-out  or  a  fog-horn  ;  thirdly,  that  both      «"«"«^-v« 
were  to  blame ;  and,  lastly,  that  it  was  a  case  of  inevitable 
accident,  in  which  neither  was  to  blame ;  and  we  are  to  deter- 
mine upon  the  facts  and  circumstances  which  I  am  now  about 
to  bring  to  your  attention,  which  of  these  four  conclusions  is 
the  just  and  right  one. 

But  before  I  proceed  to  do  so,  I  will  take  the  liberty  of  ex-  P^^?""'''"^ 
plaining  the  meaning,  as  it  affects  the  decision  of  the  case,  of  ghift  from  one 
the  onus  probandi^  the  burthen  of  proof,  of  which  you  have  heard  ^^^  f®  ^ 
something  in  the  course   of  the  argument.     The  party  who  cause, 
charges  another  with  an  act  is  bound  in  the  first  instance  to 
make  out  something  like  a  case,  the  burthen  of  proof  lies  upon 
the  plaintiff  so  iar ;  but  it  does  not  at  all  follow  that  it  lies 
upon  him  throughout  the  whole  case ;  for  frequently,  by  proving 
certain  circumstances,  the  burthen  of  proof  is  thrown  back  upon 
the  defendant,  and  he  is  bound  to  make  out  his  case.     This  I 
will  presently  illustrate  to  you. 

I  will  now  approach  the  facts  of  the  case,  of  which  some  are 
admitted ;  and,  following  the  method  which  I  have  already  men- 
tioned, we  will,  if  you  please,  take  the  facts  so  admitted,  and 
then  we  will  consider  what  are  the  litigated  facts,  and  what 
degree  of  credence  we  should  give  to  the  one  side  or  the  other. 
According  to  the  statement  of  the  **  Pursuit "  she  was  a 
vessel  of  the  burthen  of  180  tons,  bound  from  Hartlepool  from 
London,  laden  with  coals.     The  time  when  the  collision  took 
place  was  about  half-past  seven,  a.  m.,  on  the  2nd  of  May  ;  the 
place  was  off  Flamborough  Head ;  the  wind  was   S.  E.,  and 
she  was  close-hauled  on  the  larboard  tack.     She  represents  her 
course  to  have  been  S.  by  E.,  which  is  not  strictly  correct,  and 
Blie  was  under  all  sail.     Now,  I  apprehend  that,  being  so  close- 
I^auled  on  the  larboard  tack,  and  it  being  a  foggy  morning,  she 
ooold  not  be  going  at  any  very  great  rate  at  that  time.     She 
states  that  she  saw  the  ^*  Carron "  steamer  at  the  distance  of 
"^liree  or  four  cables'  length,  hailed  her,  and  kept  her  own 
^^urse,  and  that  the  "  Carron,"  without  taking  any  notice,  ran 
into  her,  and  struck  her  on  the  starboard  quarter. 

Now,  the  result  of  that  case,  without  considering  the  other,  is, 

"^hat  it  was  the  duty  of  the  steamer,  provided  circumstances 

^ould  allow  her,  to  give  way,  and  not  to  come  into  collision 

ivith  a  sailing  vessel  close-hauled,  as  this  vessel  was  at  that 

time.     That  is  the  rule  of  naviccation,  as  we  all  admit.     She 

has  fulfilled  the  burthen  of  proof  laid  upon  her ;  she  has  thrown 
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.     the  burthen  of  proof  back  again ;  and  it  now  becomes  the  duty 
The         of  the  '*  Carron  "  to  state  why  she  ought  to  be  excused  from  the 

iilmT'l*"     ^^^^^  ^^  ^^"^  collision. 

^'        Now,  the  defence  of  the  "  Carron "  is  two-fold.     First,  she 

says,  you,  the  **  Pursuit,"  were  to  blame,  for  not  haying  in- 
timated your  approach  by  sounding  a  fog-horn,  or  by  some 
other  means;  but  it  will  be  for  you.  Gentlemen,  to  consider 
whether  any  culpability  arises  from  that  circumstance,  because 
it  is  quite  clear  that  no  signal  was  given,  that  no  fog-horn  was 
blown.  The  next  defence  of  the  "  Carron"  is  this,  we  did  all  that 
could  possibly  be  done ;  we  took  every  possible  measure  that 
we  could  adopt  by  way  of  precaution ;  but,  unfortunately,  from 
the  state  of  the  weather,  and  the  absence  of  any  signal  from  the 
"  Pursuit,"  notwithstanding  we  did  all  that  any  one  could  re- 
quire from  persons  so  circumstanced,  the  collision  took  place. 

Now,  with  respect  to  this  point,  I  will  bring  under  your 
consideration  the  representation  given  on  behalf  of  the  *'  Car- 
ron "  herself,  viz.,  the  affidavit  which  has  been  made  by  the 
master  and  several  others,  and  then  you  must  form  your 
judgment  on  what  ought  to  be  the  result.  Now,  they  repre- 
sent the  morning  as  being  exceedingly  foggy,  that  objects  could 
not  be  seen  at  a  greater  distance  than  the  ship's  length.  They 
say,  too,  that  the  steamship  proceeded  with  the  greatest  caution, 
and  not  at  a  greater  speed  than  was  sufficient  to  navigate  her, 
the  bell  and  the  steam  whistle  being  kept  alternately  going. 
These  facts  are  all  distinctly  sworn  to  in  this  affidavit,  and 
there  is  nothing  to  contradict  the  statement  so  made ;  therefore, 
if  the  statement  is  credible,  which  it  is  if  it  is  not  contradicted 
by  other  facts,  of  which  we  have  adequate  and  complete  proof, 
it  must  be  taken  to  be  true.  Passing  by  circumstances  of  no 
importance  I  go  to  this  part  of  the  affidavit,  which  is  to  the  fol- 
lowing effect :  —  "A  vessel,  which  afterwards  proved  to  be  the 
'  Pursuit,'  was  suddenly  seen  by  these  deponents  coming  in  a 
southerly  direction,  with  all  sail  set;" — this  is  admitted  to  be 
true, — *^  and  within  a  ship's  length  of  the  said  steamship,  on 
her  starboard  bow."  Assuming  this  to  be  true,  you  will  have 
to  consider  whether,  if  there  was  a  proper  look-out,  they  ought 
or  ought  not,  according  to  your  opinion,  to  have  seen  her  at  an 
earlier  period.  And  you  will  also  bear  in  mind  the  fact  that 
she  was  seen  on  the  steamship's  starboard  bow.  Then  they  say, 
no  notice  was  given  of  her  approach;  and  "the  master  of  the 
steam-vessel  immediately  gave  orders  to  have  her  helm  put  to 
starboard,  and  her  engines  stopped  and  reversed,  which  orders 
wej^  instantly  obeyed ;  but,  from  the  nearness  of  the  two  vessels 
to  each  other  at  the  time,  a  collision  could  not  be  avoided." 
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If  yoa  are  of  opinion  that  all  this  statement  is  correct,  and 
that  it  is  reconcileable  with  other  statements,  of  course  you  will 
give  it  credit ;  but  you  will  bear  in  mind  that  it  is  stated  in  this 
very  affidavit,  first,  that  she  was  seen  on  the  starboard  bow ; 
and^  secondly,  that  the  helm  of  the  steamship  was  put  to  star- 
board, and  that,  notwithstanding  that,  these  two  vessels  came 
into  collision ;  which  is  an  admitted  fact,  the  steamer  striking 
the  *'  Pursuit "  on  the  starboard  bow. 

Now  these  are  all  the  facts  and  circumstances  of  the  case.  I 
can  render  you  no  further  assistance  in  the  formation  of  your 
opinion  upon  them.  You,  as  nautical  men,  will  have  the  kind 
ness  to  tell  me,  whether  the  ^^  Carron "  was  to  blame  at  all ; 
whether  she  was  solely  to  blame,  or  to  blame  in  conjunction 
-with  the  **  Pursuit  ^ ;  or  whether  you  think,  all  proper  measures 
Laving  been  taken  on  board  the  *^  Carron,"  this  collision  was  the 
result  of  inevitable  accident,  arising  from  the  foggy  state  of  the 
-weather,  which  rendered  all  precautions  whatever,  when  taken, 
inefficient  to  avoid  the  collision. 

The  Court  and  the  Elder  Brethren  having  retired  for  con- 
saltation,  on  their  return 


1853. 

' , — ' 

The 
**  Carbon." 

Summing-up, 


Db.  Lushington  said,  the  gentlemen  with  whose  assistance 
I  am  favoured  are  of  opinion  that  the  **  Pursuit "  was  to  blame 
in  this  respect,  that  having  seen  the  '^  Carron  **  at  the  distance 
at  which  they  represent  they  did  see  her,  she  ought  to  have 
given  notice  by  blowing  a  fog-horn  (a),  which  she  omitted  to  do. 
They  are  also  of  opinion,  that  the  representations  made  on 
behalf  of  the  **  Carron  ^  cannot  be  consonant  with  the  fact,  for 
if  she  did  descry  the  vessel  in  the  manner  therein  stated,  and 
immediately  starboarded  her  helm,  it  was  utterly  impossible  she 
could  have  struck  the  "  Pursuit "  on  the  starboard  quarter. 
Under  these  circumstances  they  are  of  opinion  that  the  **  Car- 
ron "  was  also  to  blame.  I  must  pronounce,  therefore,  that  both 
Vessels  are  to  blame. 

Proctors,  for  the  "  Pursuit,"  Burchett ;  for  the  "  Carron," 
Toller. 


Judgment 


(fl)  The    following    passage    ap- 

I>cared  in  the  protest  of  the  master 

^-nd  seamen  of  tne  "Pursuit:"— "On 

tie  steamer,  in  the  course  of  a  few 


minutes  (afler  the  collision),  a  bell 
was  rung,  which  was  answered  bj  a 
fog-horn  from  the  *  Pursuit,'  and 
the  steamer  then  returned,"  &c. 
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1853. 

The  High 

Court  OP  THE    "ALIWAL." 

ADBnBALTT. 

.  ^^'  ^ '  1  HIS  was  an  action  for  damage  promoted  by  the  '*  Ann 
two  sailing  TCB-  Moore,"  a  brig  of  238  tons  burthen,  against  the  "  Allwal/'  a 
sels,  which        j^rfg  of  203  tons.     The  latter  was  proceeding  in  ballast  from 

came  into  col-     _^  °  •<•!/• 

lision,  having  Gravesend  to  the  Tyne ;  the  former  with  a  cargo  of  coals  from 

AtT^iiultTre-  'S^^®^^''  *^  London,  when  they  came  into  collision  about  ten 

golations  miles  from  Flamborough  Head,  on  the  night  of  the   9th  of 

l^hte  mII  January  last.     As  the  case  on  both  sides  is  stated  by  the  Judge 

neither  having  in  his  "  summing  up,"  and  the  judgment,  moreover,  turned  upon 

the  collision  ^  point  which  was  neither  put  in  plea  nor  touched  upon  in 

was  occasioned  argument,  it  is  unnecessary  to  give  the  pleadings, 

o^rvance  on  A  cross  action  was  entered  on  behalf  of  the  ^^  Aliwal." 

^h  P*5i^^^*  ^^'  -^Irfrfam^  and  Dr.  Deane  appeared  for  the  "  Ann  Moore.** 

Conrt,  never-         Sir  J.  D.  Harding  Q.  A.  and  Dr.  Bayford  for  the   **  Ali- 
theless,  AeW,        _^  » 
that  under  the     ^ 
circumstances 

^^v^^  ^^-    LuSHiNGTON,    addressing    the    Elder    Brethren :  — 

were  barred  of  Gentlemen,  I  must  trouble  you  with  a  brief  statement  of  the 
u^&^  15  Vict  leading  facts  in  this  case  in  order  to  lead  you  to  the  questions 
c.  79.  s.  28.  upon  which  I  wish  to  have  your  opinion. 
Summing-up.  Now  the  case  of  the  "  Ann  Moore  ^  may  be  stated  very  con- 
cisely. She  was  bound  from  Shields  to  London,  laden  with 
coals ;  the  time  when  the  collision  took  place  was  about  half- 
past  eleven  o'clock,  p.m.,  on  the  9th  January  last,  and  the  place 
was  nine  or  ten  miles  distant  from  Flamborough  Head.  Ac- 
cording to  the  statement  of  the  "  Ann  Moore,"  the  wind  blew 
from  the  W.S.W.,  which  I  apprehend  was  an  adverse  wind. 
According  to  her  representation  the  night  was  dark,  but  clear, 
and  she  was  on  the  starboard  tack,  close  hauled.  She  represents 
that  she  saw  the  *'  Aliwal  *'  three  points  on  her  starboard  bow, 
and  running  N.  by  E.,  distant  about  one  mile,  and  that  when 
within  100  yards  of  each  other,  the  helm  of  the  "  Aliwal  ^  was 
put  to  port.  They  hailed  the  "  Aliwal "  to  keep  her  course, 
but  soon  afterwards  she  put  her  helm  to  starboard,  the  result  of 
which  was  that  she  ran  into  the  "  Ann  Moore,"  striking  her 
with  her  fore  rigging  on  her  starboard  bow.  That  is  her  state- 
ment. 

It  was  represented,  and  strongly  argued  by  counsel,  that  this 
statement  cannot  be  consistent  with  truth,  because  no  collision 
could  have  taken  place  in  the  manner  stated.  You  will  give 
such  weight  to  that  argument  as  you  think  the  circumstances 
will  justify  ;  but  be  that  as  it  may,  the  fault  of  the  "Aliwal" 
is  said  to  be,  that  without  necessity  she  attempted  to  cross  the 
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bows  of  the  "  Ann  Moore ""  by  porting  her  hehn,  and  that  then,      ^^1853^ 
instead  of  keeping  her  helm  aport,  she  starboarded.     That  is         thb 
the  case  of  the  **  Ann  Moore,"  and  it  seems  a  simple  one,     "  Aliwal." 
provided  it  be  consistent  with  ordinary  probability.  Summmg-vp. 

The  case  of  the  '^  Aliwal^'  is,  that  she  is  a  vessel  of  203  tons, 
was  in  ballast,  bound  from  Gravesend  to  the  Tyne ;  was  on  the 
larboard  tack,  going  from  four  to  five  knots  an  hour,  with  the 
wind  blowing  from  S.W.  by  W.     There  is  a  difference  in  the 
statements  as  to  the  wind,  the  other  vessel  stating  that  it  was 
W.S.W.;  but  I  do  not  think  it  is  of  any  consequence.     She 
states  her  own  course  to  have  been  N.W.,  and  that  she  could 
see  vessels  only  at  a  distance  of  a  quarter  of  a  mile ;  so  that, 
according  to  her  representation,  the  night  was  dark,  and  there 
was  much  more  difficulty  in  discerning  objects  at  a  distance 
than  is  represented  by  the  '^  Ann  Moore."     She  farther  states 
that  the  **  Ann  Moore  "  was  seen  one  point  on  the  "  Aliwal's  '* 
larboard  bow;  that  the  ''Ann  Moore"  was  steering  S.S.E. ; 
tliat  the  "  Aliwal*s "  helm  was  put  hard  aport,  and  then  the 
**  Anne  Moore  "  starboarded,  whereby  a  collision  was  rendered 
a^lmost  inevitable ;  that  the  **  Aliwal's  "  helm  was  starboarded, 
and  then  the  "  Ann  Moore  "  ported.     She  states  that  imme- 
diately after  the  "  Ann  Moore "  had  ported,  she  struck  the 
*^  Aliwal"  stem  on,  in  the  way  of  her  main  rigging,  on  the 
^"^rboard  side.     She  then  alleges  that  the  blame  was  attribut- 
^►fcle  to  the  "  Ann  Moore  "  for  not  continuing  her  course,  but 
the  first  instance  starboarding,  and  then  porting  her  helm. 
These  statements  appear  irreconcileable  in  themselves;  you 
ill  therefore  favour  me  with  your  judgment  as  to  which  is 
^^onsistent  with  truth, — on  which  side  the  decision  ought  to  be. 
It  was  argued  by  counsel,  and,  I  must  say,  very  concisely, 
xid  at  the  same  time  with  great  ability,  that  the  ^*  Ann  Moore  " 
^^bt  to  have  lufied  at  the  time :  that  will  be  a  question  for 
<m  to  determine.    Comment  was  also  made  on  the  fact  of  there 
«ing  no  protest  in  this  case.     I  put  very  little  weight  on  that 
'Tgument,  becanse  I  know  very  many  vesseLi  insured  in  mutual 
insurance  clubs  do  not  make  a  protest  in  cases  of  collision.     It 
s  constantly  so  represented.     It  is  a  common  fact     But  upon 
another  ground  I  mind  very  little  about  protests  in  cases  of 
^^Ilision.     In  salvage  cases  they  are  of  importance,  because  the  Protest  is  of 
parties  are  obliged  to  make  a  representation  of  the  facts,  in  ^'^*  ^"P®*^" 

^  ,      ^  ,  *•  ,  ance  m  salvage, 

^rder  to  claim  from  the  insurance  companies ;  they  therefore  bnt  not  in  col- 
proceed  at  once  to  state  them,  and  they  cannot  afterwards  deny  ^"*®°'  ^"^ 
what  has  taken  place.     But  in  these  collision  cases  each  party 
^kes  the  best  statement  he  can. 
It  is  also  objected  that  there  is  no  affidavit  from  the  man  at 
E.  &  A. — ^VOL.  I.  .        n 
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.  ^^^^'  .  the  helm.     Certainly,  if  his  evidence  had  been  important  on  the 

The  part  of  the  ^^  Ann  Moore/'  they  oaght  to  have  brought  in  an 

"  ^"7^^"  affidavit  that  he  could  not  be  produced ;  but  there  ia  the  evidence 

ummtng-vp,  ^£  ^j^^  master  and  other  men. 

With  respect  to  the  statement  made  before  the  receiver  of 
droits,  so  far  as  there  is  a  statement  by  the  master  himself,  it 
is  deserving  of  attention ;  so  far  as  it  is  hearsay,  it  must  be  re- 
jected ;  because  hearsay  evidence  cannot  be  received  in  a  court 
of  justice. 
The  Coart  is         I  have  now  made  all  the  observations  which  I  think  ne* 
noSce  of  Se^    cessary,  because  you  are  so  much  more  capable  of  comprehend- 
statnte  14  &      ing  the  whole  case  than  I  am,  except  one.     It  was  very  well 
and  of  the  Ad-  ^^^  counsel  to  pass  it  over,  but  I  must  not  omit  to  refer  to  an 
™i™l*y  ^\^*     Act  of  Parliament  which  involves  one  or  both  parties,  or  may 
thereof,  though  BO  do.     You  know,  gentlemen,  there  is  a  regulation  under  an 
nor  to*  ^hed^**  ^^^  ^^  Parliament,  which  directs  that  "  all  sailing  vessels,  when 
upon  in  argu-    under  sail,  or  being  towed,  approaching  or  being  approached 
™*°*'  hj  any  other  vessel,  shall  be  bound  to  show,  between  sunset 

and  sunrise,  a  bright  light  in  such  a  position  as  can  be  best 
seen  by  such  vessel  or  vessels,  and  in  sufficient  time  to  avoid 
collision."  (a)  Now  it  is  quite  clear  that  neither  of  these  vessels 
obeyed  the  Act  of  Parliament;  there  is  no  doubt  about  that; 
they  neglected  to  obey  that  which  was  imperative  upon  them. 
But  the  Act  of  Parliament  qualifies  the  rules  and  regulations 
laid  down  by  the  Lords  Commissioners  of  the  Admiralty^  for 
it  states,  '^  If  in  any  case  of  a  collision  between  two  or  more 
vessels  it  appear  that  such  collision  was  occasioned  by  the  non- 
observance  either  of  the  foregoing  rules  with  respect  to  the 
passing  of  steamers,  or  of  the  rules  to  be  made  as  aforesiud  by 
the  Lord  High  Admiral,  or  the  Commissioners  for  executing 
the  office  of  Lord  High  Admiral  with  respect  to  the  exhibition 
of  lights,  the  owner  of  the  vessel  by  which  any  such  rule  has 
been  infringed  shall  not  be  entitled  to  recover  any  recompense 
whatsoever  for  any  damage  sustained."  (b) 

Now  if  you  should  be  of  opinion,  on  the  present  occasion^  that 
this  collision  was  occasioned  by  the  non-exhibition  of  lights  by 
these  two  vessels,  the  result  will  be,  that  neither  can  recover  in 
the  present  action.  Whether  you  think,  under  the  circum- 
stances, the  collision  was  occasioned  by  not  hoisting  a  li^t,  is 
a  matter  for  your  consideration  upon  the  whole  of  the  evidence* 
Upon  that  matter  you  must  come  to  a  conclusion. 

(a)  Admiralty  notice   respecting      the    authority  vested   in  them  by 
lights,  dated  May  Ist,  1852,  given      14  &  15  Vict.  c.  79.  8.26. 
by  the  commissioners  by  virtue  of         (b)  14  &  15  Vict.  c.  7.  s.  28. 
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Hie  learned  Judge  and  the  Elder  Brethren  haying  retu*ed 
for  c»ii8idtation,  on  their  return 

Db.  Lushikgton  said :  —  The  gentlemen^  with  whose  as- 
Bstance  I  am  favoured,  have  considered  the  facts  and  arguments 
adduced  in  this  case,  and  we  have  come  to  three  conclusions : 
first,  we  are  of  opinion  that  the  *'  Aliwal "  is  clearly  to  blame 
in  this  case ;  secondly,  we  are  of  opinion  that  evidence  has  not 
been  produced  to  satisfy  our  minds  that  the  helm  of  the  ^'  Anne 
Moore  "  was  not  starboarded ;  and  thirdly,  we  think,  under  all 
the  circumstances,  the  Act  of  Parliament  has  not  been  ob- 
served ;  that  lights  ought  to  have  been  hoisted.  Therefore,  under 
the  28th  sect,  neither  party  can  recover,  and  each  party  must 
pay  their  own  costs,  (a) 

Proctor  for  the  "  Ajine  Moore,"  Cro$9€  ;  for  the  "  Aliwal," 
Bathnrst 

(a)  An  appeal  has  been  entered,  in  this  case,  on  behalf  of  the  owners 
ofUK**  Ann  Moore.** 


1853. 

' . ' 

The 
"  Amwal.** 

JudgmenL 


THE  "TWO  SISTERS.** 

IHIS  was  originally  a  cause  of  damage  promoted  by  the 
owners  of  the  fishing-^boat  ^^  Qood  Samaritan,"  against  the 
Bchooner  **  Two  Sisters." 

The  collision  took  place  on  the  26th  of  September,  1651 ;  a 
few  days  after  some  n^ociation  took  place,  and  the  agents  of 
the  owners  of  the  ^'  Good  Samaritan  ^  handed  to  the  agent  of 
the  owner  of  the  "  Two  Sisters  "  a  statement  of  their  claim, 
UDonnting  to  126/.  7«.  Sd, 

Payment  being  refused,  proceedings  went  on  in  the  Admiralty 
Court,  where,  on  the  19th  November,  1852,  the  damage  was 
pronounced  for,  and  the  accounts  referred  to  the  Registrar  and 
Merchants. 

The  owners  of  the  '^  Good  Samaritan,^  in  making  up  their 
Mcconnts,  calculated  their  loss  at  183/.  I4s.  7(/.,  but  the  proctor 
for  the  "  Two  Sisters "  made  a  tender  in  acts  of  court  of 
126iL  7«.  3c/.,  the  amount  of  the  claim  originally  made  by  the 
Agent  for  the  "  Gtood  Samaritan,"  together  with  interest  at  the 
nite  of  4/.  per  cent,  from  the  date  of  the  delivery  of  such 
daim. 

This  tender  was  refused,  and  the  accounts,  were  submitted  to 
tke  Registrar  and  Merchants,  who,  by  their  report  dated 
August  5,  1853,  pronounced  for  the  sufficiency  of  such  tender. 

H   2 


Ths  Hion 

Court  of 

Admibaltt. 

Nov,  25. 

Objection  to 
tepon  of  Re- 
Bistrar  and 
Merchants. 

A  claim  by 
the  owners  of 
A  damaged 
Tessel  for  loss 
Sustained,  esti- 
mated mode- 
rately to  avoid 
litigation,  hav- 
ing been  re- 
jected, and  the 
matter  after- 
wards referred 
tothe  Registrar 
and  Merchants, 
the  owners  are 
not  bound  by 
(heir  original 
estimate,  nor 
bdrred  of  their 
right  to  prove 
on  aCttial  loss 
ff  reatet  than 
3iat  estimate. 

Eitaiifnent 
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,  ^^^^'  .  To  this  report  the  proctor  for  the  owners  of  the  **Gooc 

The  *'Two     Samaritan"  objected,  and  broaght  in  an  act  on  petition,  &!• 

S18TER8."      leging,  among  other  things,  that,  on  the  14th  of  the  said  montl^ 
ings,      ^^  October,  the  agent  for  the  owner  of  the  schooner  called  upoi 
the  agent  of  the  owners  of  the  said  lugger  for  an  account  of  th< 
damage  caused  by  the  said  collision,  expressing  a  wish  to  settk 
the  matter  if  it  could  be  arranged  upon  fair  terms ;  that  thi 
agent  for  the  lugger  thereupon,  from  verbal  directions  of  one  ol 
the  owners  of  the  lugger,  and  without  reference  to  any  of  hif 
books  or  accounts,  wrote  out  the  claim  annexed  to  the  inter- 
rogatories to  the  witnesses  examined  on  the  libel  given  in  in 
this  cause,  amounting  to  126/.  7«.  3cf.,  and  which  claim  was 
then  handed  to  the  agent  for  the  owner  of  the  schooner ;  thai 
shortly  after  the  decree  of  this  Court  pronouncing  for  the 
damage,  the  owners  of  the  lugger  caused  her  to  be  further  re- 
paired, at  an  additional  cost  of  6/.  lis.  Id.,  such  further  repairs 
having   been  rendered   necessary   by   the   collision  with   the 
schooner,  and  not  by  any  other  cause  whatever ;  that  after  the 
said  decree,  the  agent  for  the  owners  of  the  lugger  ascertained, 
upon  reference  to  the  books  and  accounts  of  his  clients,  that  too 
small  a  sum  had  been  charged  for  the  value  of  the  nets  and 
ropes  lost  from  the  lugger,  or  sunk  at  the  time  of  the  collision, 
and  of  the  fish  on  board  the  lugger  at  that  time,  and  also  of  the 
loss  incurred  by  the  detention  of  the  lugger  at  Hull ;  and  ac- 
cordingly prepared  a  fresh  claim,  amounting  to  183/.  14«.  7d., 
which   was  delivered  to   the   proctor  for  the   owner  of  the 
schooner,  who  thereupon  tendered  in  acts  of  court  the  sum  of 
126/.  7s.  3c/.,  the  amount  of  the  claim  originally  handed  to  hi6 
client,  and  8/.  2s.  lOd.  for  interest  thereon,  which  was  refused; 
that  it  appears  by  the  second  schedule  annexed  to  the  report  of 
the  Begistrar  and  Merchants,  that  they  have  adopted  the  claim 
so  originally  delivered  to  the  agent  of  the  owner  of  the  schooner 
in  every  respect,  and  notwithstanding  that  evidence  was  ten- 
dered to  them  on  behalf  of  the  owners  of  the  lugger  that  their 
actual  loss  considerably  exceeded  the  said  sum  of  126L  7s.  3d. ; 
that,  &c« 

The  answer  denied  that  the  additional  repairs  done  to  the 
lugger  after  the  decree  of  the  Court  were  rendered  necessary 
by  the  collision ;  that  after  the  said  decree,  the  agent  for  the 
owners  of  the  lugger  ascertained,  or  that  the  fact  was,  that  too 
small  a  sum  had  been  charged,  &c.,  and  alleged  thai  the  original 
claim  made  by  the  owners  of  the  lugger,  amounting  to 
126/.  7s.  3c/.,  was  made  by  them  deliberately,  and  after  due 
consideration,  the  said  collision  having  occurred  on  the  26th 
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September^  1851,  and  the  claim  having  been  delivered  on  the 
14th  October  following ;  that^  &c. 

Affidavits  were  brought  in,  and  Mr.  Clarke,  the  agent  for 
the  owners  of  the  lugger,  swore :  '^  thcU  when  he  handed  the 
claim  of  126^1  7««  3^.  to  the  agent  of  the  owner  of  the  schooner, 
he  told  him  that  such  amount  would  be  accepted,  provided  the 
same  was  paid  at  once ;  that  he  verily  believes  that  such  sum 
was  condderably  below  the  loss  which  the  owners  of  the  lugger 
sustained  by  reason  of  the  collision,  and  that  the  claim  was  sent 
in  at  the  time  with  the  view  of  getting  the  matter  settled  with- 
out going  to  law." 

Dr.  Jenner  appeared  in  opposition  to  the  report  of  the  Re* 
^trar  and  Merdiants. 

Dr.  T^oiMs  in  support  of  it. 

Dr.  LiUSHINGTOK.  I  disclaim  any  attempt  to  express  or  to 
forai  an  opinion  of  the  real  amount  of  damage  occasioned  by  the 
oolUsion  in  this  case.  I  have  not  adequate  materials  for  a  de- 
doon  upon  that  point,  though  possibly  I  may  have  materials  to 
enable  me  to  say  that  the  Registrar  and  Merchants  were  right 
in  the  conclusion  they 'have  drawn  from  the  evidence  before 
them. 

This  case  has  been  likened  to  a  tender ;  but  I  must  say  that, 
m  my  opinion,  if  there  is  any  resemblance  at  all,  it  is  so  remote 
tluit  DO  argument  can  fairly  be  drawn  from  it.  It  appears  that 
after  the  collision,  which  was  the  subject  of  the  suit  in  this 
Court,  had  taken  place,  some  negociations  were  entered  into  by 
the  agents  of  the  parties  with  a  view  to  a  settlement,  without 
the  necessity  of  coming  here  at  all,  and  that  the  agent  for  the 
^Good  Samaritan  "  made  a  rough  estimate  of  the  damage  she 
had  received,  and  offered  to  settle  the  whole  matter  at  once  on 
the  immediate  payment  of  126/.  7«.  Zd.  The  negociations 
failed,  the  suit  comitienced  in  this  Court,  the  damage  was  pro- 
nounced for,  and  the  accounts  were  referred  to  the  Registrar 
and  Merchants,  whereupon  the  proctor  for  the  "  Two  Sisters  " 
tendered  in  acts  of  court  the  sum  of  126/1  Ts,  ScL^  with  interest, 
which  was  rejected.  In  the  report,  to  which  objection  is  now 
taken,  the  Registrar  and  Merchants  have  pronounced  for  the 
sufficiency  of  this  tender. 

Kow  whether  they  have  taken  the  estimate  originally  made 
on  behalf  of  the  damaged  vessel  as  conclusive  and  binding  on 
the  party,  I  have  no  sufficient  means  of  forming  an  opinion ; 
bat  I  will  state  that,  if  they  have  done  so,  I  have  no  hesitation 
in  saying  they  have  adopted  an  erroneous  principle.  The  adop* 
^Q  of  such  a  principle  would  be  unjust  to  the  parties,  and  also 

H  3 
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injurious  in  its  tendency  to  prevent  the  settlement  of  these  cases 
without  the  necessity  of  going  to  kw.  For  how  does  the  case 
stand  ?  One  party  makes  a  rough  estimate,  and,  as  is  stated,  a 
very  low  estimate,  of  the  various  items  of  damage  he  has  re- 
ceived, and  then  makes  an  offer  to  the  other  party — ''If  you 
will  pay  me  this  sum  down  at  once,  I  shall  be  content;  "  the 
other  party  rejects  this  offer,  and  legal  proceedings  are  the  con- 
sequence. Now,  can  it  be  said  that  such  an  offer,  made  for  the 
express  purpose,  as  distinctly  appears  from  the  affidavit  of  the 
agent,  of  prompt  and  immediate  payment,  can  bind  the  party 
at  all  after  its  rejection,  and  bar  him  of  all  proof  that  such  esti- 
mate was  far  below  the  amount  of  damage  actually  sustained? 
I  am  of  opinion  that  it  cannot ;  and  that  though  the  Begistrar 
and  Merchants  were  justified  in  using  it  as  evidence,  yet,  if  they 
have  used  it  as  conclusive,  instead  of  auxiliary,  they  have  un- 
doubtedly lost  their  way. 

It  does  not  follow,  however,  that  because  the  CSourt  holds 
that  the  party  is  not  bound  by  the  estimate,  therefore  the 
damage  actually  sustained  was  greater  than  the  amount  of  that 
estimate.  That  is  still  a  matter  for  evidence;  and  evidence 
which  is  fully  entitled  to  due  consideration  has  been  adduced 
upon  this  point. 

The  learned  Judge,  after  referring  to  some  of  the  iteme  in  the 
account,  continued :  —  I  regret  very  much,  the  sums  in  dispute 
being  so  small,  to  be  obliged  to  put  the  parties  to  any  further 
expense,  but  I  have  no  hesitation  in  saying,  that  if  the  Registrar 
and  Merchants  have  adopted  the  original  estimate  as  conclurive 
evidence  of  the  damage,  they  have  committed  an  error,  and  I 
must  refer  the  report  back  for  their  further  consideration. 

Proctors  for  the  "  Good  Samaritan,"  Jenner ;  for  the  **  Two 
Sisters,"  Deacon* 


C0N8I8TOBY 

COUBT  OP    ! 

London. 

July  27. 

Until  the  mar- 
riage ia  either 
proved  or  con- 
fessed, in  a  suit 
for  divorce,  the 
Coart  cannot 
tnforcty  but 
onlyrecomm«ft(f, 
a  pajrment  to 
the  wife  in  the 
natare  of  ali- 
monj  pendente 
lite. 


MITCHELL  offoinst  MITCHELL. 

±  HIS  was  a  suit  for  divorce  d  mensd  et  thoro  by  reason  of 
adultery,  promoted  by  the  husband  against  the  wife.  The  libel 
on  behalf  of  the  husband  had  been  brought  in,  and  stood  for 
admission  on  the  extra  court  day  in  August  (the  5th).  An 
allegation  of  faculties  had  also  been  given  in  by  the  wife.  An 
affidavit  by  the  wife  was  now  brought  in  to  the  effect :  **  tfiai 
since  the  month  of  October,  1852,  she  had  not  received  any 
sum  of  money  whatever  from  her  husband  for  her  support  and 
maintenance;  that  in  consequence  thereof  she  had  been  in  a 
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etate  of  the  greatest  distress;  and  thaty  unless  a  sum  of  money      ,  ^^^-  , 
was  directed  by  the  Court  to  be  pud  forthwith  to  her  on  ac-     Mitchell 
count  of  alimony,  she  would  have  no  alternative  for  herself  and     j^^^"**' 
diild  but  to  seek  assbtance  from  the  parish,  or  go  into  the 
workhouse." 

Dr.  Deane  now  moved  the  Court  to  be  pleased  to  direct  some 
Bum  of  money  to  be  paid  to  the  wife,  as  on  account  of  alimony, 
during  the  long  vacation.  He  admitted,  that  as  the  marriage 
was  not  yet  proved  or  confessed,  he  must  ask  it  as  a  matter  of 
favour,  and  not  of  right,  and  cited  Smyth  v.  Smyth,  (a) 

The  Court  said  that  certainly,  in  the  present  stage  of  the 
I,  it  was  not  in  its  power  to  enforce  any  payment  to 


the  wife,  but  strongly  recommended  that  the  husband  should 
pay  twenty-five  shillings  a-week  to  the  wife  during  the  long 
vacation. 

Dr.  Haggard^  on  the  part  of  the  husband,  stated  that  he  was 
willing  to  allow  a  guinea  a-week,  but  the  Court  considered  it 
too  little,  advised  compliance  with  its  recommendation,  and 
atroDgly  intimated  that,  in  the  event  of  non-compliance,  the 
hoabiuid  would  have  reason  to  repent  it  when  the  formal  allot- 
mrat  of  alimony,  pendente  lite,  came  before  the  Court  after  the 
long  vacation. 

The  cas3  came  now  before  the  Court  for  the  formal  allotment       Nov,  i6. 
of  alimony  upon  the  answer  of  the  husband  to  the  allegation  2iid8es8.Mich. 
of&culties. 

Dr.  Deane  and  Dr.  Twiss  appeared  for  the  wife. 

Dr.  Haggard  and  Dr.  Robinson  for  the  husband. 

The  Court  decreed  alimony  at  the  rate  of  80^  per  annum 
from  the  return  of  the  citation,  deducting  such  sums  as  may 
baye  been  paid  to  Mrs.  Mitchell  during  the  intermediate  time. 

Proctor  for  the  husband.  Toller ;  for  the  wife,  Jennings. 

(a)  2  Add.  254. 


IN  THE  GOODS  OF  THOMAS  DEWELL,  pberooativb 

DECEASED.  Court  of 

Canterbubt. 

1  HE  deceased  died  in   August  last,  leaving  a  will,  dated        ^^'  ^• 
February  2,  1847,  and  a  codicil,  dated  November  13,  1850.  J.^'ere'ST 
Both  the  will  and  codicil  were  in  his  own  handwriting,  and  a  will  by  the 

testator  after 
execution.  He 
■eat  for  the  witnesses,  pointed  ont  the  alterations,  declared  he  republished  his  will,  and  then  ac- 
^Bowledged  his  original  signature,  but  did  not  re-sign.  The  witnesses  placed  their  initials  opposite 
to  the  ahentioos,  and  alM>  signed  a  memorandum  at  the  foot  of  the  will.  —  Held,  a  stidBlcient 
cxeeitioii  of  the  interlineations. 

n  4 
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Deceased. 

StatemenU 


duly  executed.     But  subsequent  to  the  execution  of  the  wiU, 
In  the  Goods  two  interlineations  were  made  therein^  opposite  to  which,  in 

the  margin,  appeared  the  initials  of  the  subscribing  witnesses, 
but  not  the  initials  nor  signature  of  the  testator.  At  the  end, 
however,  of  the  will,  and  below  the  names  of  the  subscribing 
witnesses,  was  the  following  memorandum  in  the  testator's 
handwriting :  '<  Republished  and  declared  by  the  testator,  with 
the  words,  *  for  her  own  use '  interlined  in  the  last  line  of  the 
first  page,  and  the  words,  *  in  the  names  of  the  same  trustees,' 
interlined  in  the  eleventh  line  of  the  second  page,  in  the  pre- 
sence of  us  who,  in  his  presence,  at  his  request,  and  in  the 
presence  of  each  other,  have  hereunto  subscribed  our  names  as 
witnesses,  this  first  day  of  December,  1848.**  The  names  of 
the  two  subscribing  witnesses  to  the  will,  but  not  the  name 
of  the  testator,  appeared  immediately  below  this  memorandum. 
One  of  the  witnesses  was  dead ;  the  other  made  an  affidavit 
to  the  effect,  that  on  or  about  the  date  of  this  memorandum,  the 
testator  sent  for  them,  produced  his  will  to  them,  told  them 
that  he  had  made  certain  alterations,  which  he  pointed  out,  and 
that  it  was  necessary  for  him  to  republish  it;  thai  he  then 
acknowledged  his  original  signature,  and  they  both  subscribed 
their  names  to  the  memorandum,  having  previously  placed  their 
initials  against  the  alterations,  but  the  testator  did  not  subscribe 
his  name. 

Dr.  Waddilove  moved  for  probate  with  the  alterations,  and 
submitted,  that  the  signature  of  the  testator  being  already  upon 
the  will  as  altered,  his  acknowledgment  of  it  in  the  presence  of 
the  two  witnesses,  who  subscribed  their  names,  was  a  sufficient 
compliance  with  the  21st  sect,  of  the  Wills  Act,  without  a 
re-signing  on  the  part  of  the  testator. 


Judgment 


Sib  John  Dodson.  I  am  inclined  to  take  the  same  view 
of  it.  What  is  stated  in  the  affidavit  respecting  the  transaction 
clearly  proves  the  acknowledgment  of  the  signature,  and  the 
witnesses  having  put  their  initials  to  the  alterations,  as  well  as 
their  names  to  the  memorandum,  I  think  the  party  is  entitled  to 
probate  of  the  will  as  it  now  stands  with  the  alterations.  The 
proper  course,  perhaps,  would  have  been  for  the  testator  to  have 
re-signed  his  name,  as  the  witnesses  did ;  but  I  don't  know  that 
the  omission  is  fatal  to  the  validity  of  these  interlineations.  I 
grant  the  motion. 

Proctor,  H.  P.  Clarke. 
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IN  THE  GOODS  OF  THOMAS  SMITH,      rli^ii^vK 

DECEASED.  Court  of 

Canterbury. 

T.  SMITH  died  on  the  16th  of  February,  1852,  having  duly        -^'^»-5. 
executed  his  will  on  25th  April,   1837,  in  which  he  named  ^^^^^'^^^^ 
T.  H.  and  W.  W.  executors  and  universal  legatees  in  trust,  wUi, appointing 
aad  directed  them  to  convert  the  whole  of  his  personal  property  univertol       ' 
ioto  money,  to  invest  the  same  in  the  funds,  to  pay  the  interest  legatee  for  life. 
thereof  to  his  wife,  Hannah,  during  her  life,  at  her  decease  to  then  marries 
/lis  daughter-in-law,  Eliza  Tugwood,  during  her  life,  and  at  her  ^  "*'^'?^ 
death,  to  his  grandchildren  absolutely.  The  Court  re- 

His  said  wife,  Hannah,  and  W.  W.  died  in  his  lifetime,  and  J^^^* 
•  H.  survived  the  testator,  but  died  without  having  proved  the  said  will  as 

•11  anrevoked  by 

^  ^  ^  the  incestuous 

On  the  6th  May,  1850,  the  testator  was  married  to  Elizabeth  marriage  upon 

m  ^^1       11       'J  1      •      j.*ii  1*   *  an  affidavit  of 

lE'lavell,  widow,  who  is  still  hvmg.  ^^  facts,  with- 

An  affidavit  of  J.  S.,  an  old  and  intimate  friend  of  the  tes-  out  the  pre- 

^^  «— --  tended  ^^idour 

ktor,  and  of  his  wife's  family,  to  the   effect  that  Elizabeth  having  been 
lavell  is  the  natural  and  lawful  sister  of  the  testator's  first  ^"^  ^^^7  <^'»^' 
ife,  Hannah,  was  brought  in  with  the  certificates  of  the  two     ^'«'*'"*»'- 
xxxarriages  annexed. 

Counsel  now  moved  the  Court  to  decree  letters  of  adminis- 

^iration  (with  the  said  will  annexed)  to  be  granted  to  tlie  said 

^E^liza  Tugwood,  and  submitted  that  there  was  sufficient  proof 

of  the  nullity  of  the  second  marriage,  and  that,  consequently, 

the  said  will  was  not  thereby  revoked. 

Sib  John  Dodson.     What  is  stated  may  be  perfectly  true,     Judgment. 
W  it  is  a  matter  of  too  great  importance  for  the  Court  to  de- 
cide upon  the  single  affidavit  which  is  before  it.     J.  S.  certainly 
^ies  himself  to  be  an  old  and  intimate  friend  of  the  parties, 
^d  swears  that  the  jsccond  wife  was  the  natural  and  lawful 
sister  of  the  first.     In  that  case  no  doubt  the  marriage  is  null 
^nd  void,  and  the  will  remains  in  force ;  still,  T  apprehend,  the 
Court  cannot,  upon  the  evidence  before  it,  entirely  ignore  the 
^^t  of  the  second  marriage,  and  grant  this  motion  without 
"Jiving  the  widow,  or  the  pretended  widow,  cited.     It  may  be 
true  that  she  has  been  informed  of  this  application,  and  has 
^ftised  to  make  an  affidavit  of  her  own  incest ;  but  I  think  the 
Court  is  bound  to  require  official  notice  to  be  given  to  her,  and 
^  have  her  cited,  to  show  cause  why  letters  of  administration, 
^th  the  scud  will  annexed,  should  not  be  granted. 

Proctors  for  Eliza  Tugwood,  Thomas  §•  Capes, 
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Prerogative 

Court  of 
Cantbbbury. 

Nov.  23. 

Testator,  hav- 
ing duly  exe- 
cuted his  will, 
became  after- 
-wards  of  un- 
fioand  mind ; 
and  while  in 
that  state, 
destroyed  it 
Having  par- 
tially reco- 
vered, he 
expressed  re- 
gret, and  gave 
directions  for 
the  preparation 
of  another  will 
to  the  same 
effect.  Before 
this  was  pre- 
pared, he 
destroyed  him- 
self.   Probate 
granted  of  the 
unexecuted 
draft  of  the 
original  will. 

Statement, 


IN  THE  GOODS  OF  DAVID  DOWNER, 

DECEASED. 

David  downer,  late  of  Watford,  in  the  county  of  Hert- 
ford,  destroyed  himself  by  drowning,  on  the  10th  April,  1853, 
and  at  the  coroner's  inquest  held  upon  his  body  a  verdict  of 
temporary  insanity  was  returned. 

The  deceased  was  married  on  the  16th  November,  1846,  and 
in  the  month  of  October,  1850,  being  then  of  perfectly  sound 
mind,  gave  instructions  for  his  will  to  Henry  Fellows,  his 
brother-in-law,  a  farmer,  near  Watford,  and  requested  him  to 
prepare  it  in  accordance  therewith.  But  Mr.  Fellows,  deeming 
it  right  to  have  professional  assistance  in  the  matter,  gave  the 
instructions,  with  the  concurrence  of  the  deceased,  to  his  own 
solicitor,  Mr.  Clark,  who  thereupon  drew  a  will  in  accordance 
therewith,  giving  the  whole  of  the  property  of  the  deceased  to 
his  wife,  Ann  Downer,  and  appointing  her  and  Mr.  Fellows 
executors.  This  will  was  duly  executed  on  the  27th  October, 
1850. 

In  the  spring  of  1851,  the  deceased  began  to  show  symptoms 
of  derangement  of  intellect,  which  continued  to  increase  until 
the  deceased  was  generally  believed  by  his  friends  and  relations 
to  be  of  unsound  mind. 

On  a  Monday  evening  in  the  month  of  October,  1851,  the 
deceased  being  at  the  time  very  violent  and  wild  in  his  conduct, 
suddenly  left  the  room  in  which  he  had  been  sitting  with  his 
wife  at  his  house  at  Watford,  and  fetched  the  said  will  from  a 
box  in  which  he  kept  it,  and  attempted  to  destroy  it  by  putting 
it  in  the  fire,  which,  however,  hb  wife  on  that  occasion  pre- 
vented. But  on  the  following  Monday,  the  deceased  being  then 
wholly  devoid  of  his  reasoning  faculties,  succeeded  in  destroying 
the  said  will  by  cramming  it  into  the  fire  with  a  poker. 

In  the  course  of  the  following  November,  the  deceased  ap- 
peared in  a  measure  to  recover  from  his  attack,  and  frequently 
expressed  great  regret  at  having  destroyed  hb  wilL 

Early  in  March,  1853,  the  deceased  called  on  Mr.  Fellows, 
and  asked  him  whether  he  would  get  another  will  drawn  up  the 
same  as  before,  whereupon  he  asked  the  deceased  what  he  had 
done  with  the  will,  to  which  the  deceased  replied, ''  That  time  I 
was  mad,  I  burnt  it,"  and  expressed  great  regret  at  having  so 
done.  Mr.  Fellows  thereupon  promised  that  when  he  had  occa- 
sion to  go  to  London,  he  would  get  another  will  prepared  to  the 
exact  purport  and  effect  of  the  one  destroyed. 

But  on  the  29th  of  the  same  month,  Mr.  Fellows  again  saw 
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Statement, 


the  deceased,  and  became  satisfied,  from  the  great  alteration  in 

]u8  manners  and  appearance,  that  he  was  relapsing  into  his  for-  in  the  Goods 

mer  state  of  madness. 

The  deceased  had  always  refused  to  see  any  medical  attendant, 
bat  on  the  9th  April,  when  he  was  very  bad,  his  wife  called  in 
Mr.Bidoock,  a  surgeon  at  Watford,  to  see  him.  He  prescribed 
bx  him,  but  on  the  same  day  the  deceased  left  his  home  and  did 
not  return  till  the  following  day,  when,  after  remaining  at  home 
for  a  short  time,  he  again  left  the  house,  and  then  drowned 
himself. 

Several  affidavits  fully  verified  these  circumstances ;  an  affi- 
davit also  of  Mr.  Clark,  the  solicitor,  with  the  original  instruc- 
tioDS,  and  the  original  draft  of  the  said  will  annexed,  proved  the 
pei£sct  accordance  of  this  draft  with  the  will  of  the  deceased,  as 
eieeoted,  whereupon 

Dr.  Bayford  moved  the  Court  to  decree  probate  of  the  said 
dnft  of  the  said  will,  as  containing  the  substance,  purport,  and 
effisct  of  the  will  of  the  said  David  Downer  to  be  granted  to  the 
executors  named  therein,  by  reason  of  the  said  deceased  having 
destroyed  the  original  thereof  whilst  of  unsound  mind. 


Sib  John  Dodsok.  From  the  affidavits  made  in  this  case 
there  can  be  no  doubt  that  the  deceased  was  of  unsound  mind, 
aod  that  while  in  that  state  he  destroyed  the  will.  There  was, 
therefore,  no  animus  retwcandi^  and  I  think  the  executors  are 
entitled  to  probate  of  this  draft. 

Proctor  for  the  executors,  Scurlock. 


Judgment, 


John 


LUCAS,  OTHERWISE  JOHN,  against  JOHNSON,  IN    Prerogatiye 

THE  GOODS  OF  JOHN  LUCAS,  DECEASED.    c^^^eLdby. 

Nov,  23. 

LUCAS,  late  of  Calcutta,  in  the  East  Indies,  mer-  Testator  died 

chant,  died  on  the  3rd  June,  1828,  having  duly  executed  his  '^J?^  ^*^^ 

wiD  appointing  Constantino  Pandazie  (since  deceased),  and  his  property  in 

ion,  John  Lucas,  otherwise  Lucas  John,  his  executors.  ^°^i!Sfl^^'* 

On  the  6th  May,   1844,  letters  of  administration,  with  the  cutor,J.  L., 

»d  will  annexed,  limited  to  the  estate  and  effects  within  the  ^^^wsattor- 

province  of  Canterbury,  were  granted  by  authority  of  this  Court  ney.  J.  J.,  took 

"^  "^  out  the  usual 

letters  of  ad- 
■iiustntioii  and  afterwards  brought  into  the  registry  an  inventory,  and  an  account  which  showed 
*Itfgt  balance.  J.  L.  having  afterwards  himself  applied  for  and  obtained  probate,  and  J.  J.*s 
nthoritj  being  thereby  terminated,  a  proctor  appeared  for  J.  L.,  and  exhibited  a  special  proxy ; 
iB^  the  Cowrt,  on  his  petition,  granted  a  monition  to  J.  J.  to  pay  the  balance  of  the  said  account 
vUeh  had  been  allowed,  to  him,  the  said  proctor,  for  the  use  of  his  party. 
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' » ' 

Lucas, 

otherwise 

John,  against 

Johnson, 

In  thk  Goods 

OF  John 

Lucas, 

Deceased. 

Statement, 


to  John  Johnson^  as  the  lawful  attorney,  and  for  the  use  and 
benefit  of  the  said  John  Lucas,  otherwise  Lucas  John,  then 
residing  in  Calcutta,  and  until  he  should  duly  apply  for  and 
obtain  probate  of  the  said  will  to  be  granted  to  him. 

On  the  8th  December,  1852,  Mr.  Johnson  voluntarily  exhi- 
bited and  brought  into  the  registry  of  the  Court  an  inventory  of 
the  goods,  and  an  account  of  his  administration  thereof,  which 
showed  a  balance  of  1602/.  18«.  2d. 

On  the  26th  June,  1853,  the  executor,  Mr.  John  Lucas,  duly 
applied  for  and  obtained  probate  of  the  said  will,  whereby  the 
authority  of  the  said  letters  of  administration  ceased. 

On  the  1 6th  of  July,  a  proctor  appeared  for  Mr.  Lucas,  and 
on  the  4th  of  August, 

Dr.  Ttciss  moved  the  Court  to  grant  a  decree  against. 
John  Johnson  *^  to  show  cause  why  his  account,  heretofore 
brought  into  and  now  remaining  in  the  registry  of  this  Court, 
should  not  be  examined  and  allowed  by  the  Judge  or  his  surro- 
gate ;  and  why  he,  the  said  John  Johnson,  should  not  dispose  of 
the  rest  of  the  limited  goods,  chattels,  and  credits  of  the  de- 
ceased which  should  be  found  remaining  on  his  said  account,  in 
such  manner  and  form  as  should  be  limited  by  the  discretion  of 
the  said  Judge  or  his  surrogate,  \^ith  the  usual  intimation.'' 

This  decree,  with  intimation,  was  granted ;  and  was  after- 
wards personally  served  on  Mr.  Johnson,  and  duly  returned  into 
Court  on  the  caveat  day  in  October,  the  certificate  being  con- 
tinued. 

On  the  2nd  session  of  Michaelmas  Term,  November  14,  in 
pain,  &c.,  the  proctor  exhibited  a  further  proxy  under  the  hand 
and  seal  of  his  party,  and  the  Judge,  at  his  petition,  admitted 
the  contents  of  the  inventory  and  account  exhibited  by  John 
Johnson,  and  decreed  a  monition  against  the  said  John  Johnson 
*^  to  pay  the  balance  appearing  on  the  said  account,  viz.,  the  sum 
of  1602L  ISs,  2(f.,"  the  certificate  of  the  decree  being  con- 
tinued to  the  3rd  session. 

A  question,  however,  then  arose  as  to  the  person  to  whom 
Mr.  Johnson  should  be  monished  to  pay  the  balance  appearing 
on  his  account,  insamuch  as  Mr.  John  Lucas,  otherwise  Lucas 
John,  the  executor,  was  still  residing  in  India,  and  had  no  agent 
in  this  country  specially  authorized  to  receive  the  money  in  his 
behalf.  Consequently  considerable  delay  with  regard  to  ulterior 
proceedings,  in  the  event  of  the  monition  to  pay  the  balance 
not  being  obeyed,  would  be  occasioned,  by  the  necessity  of  com- 
municating with  the  executor  himself,  and  of  obtaining  from 
him  an  affidavit  to  the  effect  that  he  had  not  received  the  money. 
Under  these  circumstances  it  was  suggested  that  the  proxy 
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exhibited  in  the  cause  invested  the  proctor  with  authority  to 
leoeiTe  the  said  balance.  It  was  to  this  effect :  **  I  hereby  no- 
minate, &C.  &c.  to  exhibit  this,  my  special  proxy,  and  by  virtue 
hereof  to  pay  and  procure  the  rest  and  residue  of  the  limited 
goods,  chattels,  and  credits  of  the  said  deceased  which  shall  be 
foond  renuuniDg  on  the  account  of  Mr.  Johnson,  to  be  examined 
ud  allowed  by  the  said  master  keeper,  &c.,  and  the  said  John 
Johnson  to  be  ordered  and  decreed  to  dispose  thereof  in  such 
manner  and  form  as  shall  be  limited  and  appointed  by  the  said 
Judge  or  his  surrogate ;  and  in  default  thereof,  to  pray  the  said 
Judge  or  his  surrogate  to  permit  the  bond  or  obligation  given 
and  entered  into  by  C.  W.  G.  and  J.  F.  E.,  together  with  the 
said  John  Johnson,  for  his  faithful  administration  of  the  limited 
goods,  &c.,  to  be  sued  for  at  Common  Law ;  and  on  the  same 
being  so  sued  for,  to  permit  the  said  bond  to  be  attended  with 
and  produced  as  may  be  requisite  and  necessary  for  the  further- 
ance of  justice,  and  generally  to  do,  perform,  and  execute  all 
each  other  acts,  matters,  and  things  as  shall  or  may  be  requisite 
and  necessary  to  be  done  for  me,  and  in  my  name  herein." 

Dr.  Twiss  now  moved  the  Court  to  direct  that,  by  the  moni- 
tion decreed  on  the  2nd  session  of  the  Term,  Mr.  Johnson 
doll  be  monished  to  pay,  or  cause  to  be  paid,  the  said  sum  of 
1602/.  I8s,2d.f  being  the  balance  remaining  on  his  account,  the 
said  account  being  comprised  in  the  inventory  of  the  goods  of 
the  deceased,  heretofore  brought  into  and  now  remaining  in  the 
registry  of  this  Court,  to  Charles  John  Middleton,  the  original 
proctor  of  the  said  John  Lucas,  for  the  use  of  his  party,  within 
Buch  time  as  the  Judge  should  think  fit  to  limit  and  appoint. 

The  Court  granted  the  application. 

Proctor  for  the  executor,  Middleton. 


1853. 

* . ' 

Lucas, 

otherwise 

John,  against 

Johnson, 

In  the  Goods 

OF  John 

Lucas, 

Deceased. 


IN'THE  GOODS  OF  VINCENZO  FEDERICI, 
OTHERWISE  VINCENT  FREDERICI,  DECEASED. 

IHE  deceased  in  this  case  was  Superintendant  of  the  Imperial 
Hoyal  Conservatory  of  Music  at  Milan,  and  died  in  September, 
1826,  haying  first  duly  made  his  last  will  and  testament  in  con- 
formity with  the  laws  in  force  at  Milan,  without  hating  ap- 
pointed any  executor  thereof,  but  haying  therein  named  Catta- 
rina  Mella,  spinster,  universal  legatee. 

Mademoiselle  Mella  caused  the  said  will  to  be  duly  registered 
tad  deposited  in  the  archives  of  the   Imperial  Royal  Civil 


CoKgnWORT 

Court  ok 

LOKDOK. 

Nov.  25. 

An  Anqtriao 
subject  in 
Milan,  by  a 
legal  will,  in 
irhich  no 
executor  was 
appointed, 
made  C.  ]^L, 
spinstef,  uni- 
yersal  legatee. 
C  M.  was  duly 
put  in  posses- 
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,  ^^^^'  .      Tribunal  of  First  Instance  at  Milan;  and  in  the  month  of 

In  the  Goods  October,  1826,  she  was,  by  order  of  that  Coart  and  parsaant  to 

OF  ViNCENzo    |.jjg  gi^jj  ^j2j^  July  p^|.  jjj^Q  possession  of  the  estate  and  effects 

otherwise      of  the  said  deceased  in  Milan. 

fI^e^,         ^^  *^®  ^^^^  ^*y*  ^®^®*  Mademoiselle  Mella  duly  executed. 

Deceased,  conformably  to  the  laws  of  Milan,  an  irrevocable  deed  of  gift  of 

Statement  all  her  estate  and  effects  in  favour  of  her  niece,  Madame  Bosa 

slonof  the  Castiglioni  (wife  of  Paolo  Castiglioni),  formerly  Moro,  spinster. 

d^ea8€d\y  "^^^^  ^^^  ^^  donation  had  been  duly  accepted  by  Madame 

authorities  at  Castiglioni  and  her  husband,  and  in  virtue  thereof  they   had 

afterwards  ^^^^  ^"^7  P^^  ^^  possession,  by  the  authorities  at  Milan,  of  the 

duly  executed,  estate  and  effects  of  the  deceased  there  situate. 

accordiDflr  to 

the  law  of  On  the  22nd  July,  1836,  Mademoiselle  Mella  died  intestate. 

^^^1  *d^of  ^^  ^^  ^^'y  recently  been  discovered  that  the  said  Yincenxo 

gift  of  all  her  Federici  died  possessed  in  this  country  of  a  sum  of  about  10002., 

^^iadame  ^'^^  due  to  him  under  certain  proceedings  in  the  Court  of  Chancery. 
R.  c,  and  This  fund  Monsieur  and  Madame  Castiglioni  claimed  to  be 

waiJdl^di^^'"  entitled  to  under  the  said  wiU  and  deed  of  gift- 
intestate.  An  affidavit  of  Monsieur  Bosaz,  a  French  advocate  in  this 

was  duly  put  in  country,  to  the  effect  that  Madame  Castiglioni  had  been  put  in 

possession  of  possession,  by  the  Milanese  authorities,  of  the  estate  and  effects 

Milan.    It  of  the  deceased  there  situate,  by  virtue  and  in  pursuance  of  the 

being  after-  ^jjj  j^^ j  j^^j  ^f  ^\{^  ^^  brought  in  with  official  copies  in  the 

wards  disco*  ,  o     '  ^  o  ^  r 

vered  that  the    Italian  language  of  the  will  and  deed  bf  gift,  and  with  tran&- 

IntSS  to"  ^^^^^'^s  thereof  annexed  thereto. 

1000/.  under  An  affidavit  was  also  brought  in,  sworn  by  Mr.  Adolphus 

innTin^wi"  Bach,  a  counsel  of  the  German  law,  and  the  German  legal 

eery  in  Eng-  ^dviser  of  the  Imperial  Legation  of  Austria  in  this  country,  to 

application  the  effect  that  "  by  the  civil  law  of  Austria  in  force  at  Milan, 

being  made  to  ^|jg  gj^j  J  ^^Q  ^f  i\^q  deceased  is  a  good  and  valid  will,  and  has 

decreed  letters    been  duly  recorded  as  such  by  the  Tribunal  of  First  Instance  at 
®/  n^^lSJ^thT    ^*^^^>  ^*  appears  by  the  said  exhibits,  §-c." 
will'annexed,         Sir  J.  D.  Harding  Q.  A.  moved  the  Court  to  grant  letters 
IsUteliAen  ^     of  administration  (with  the  will  annexed)  of  the  estate  of  the 
under  the  deed  said  Yincenzo  Federici  to  Madame  Castiglioni. 

of  gift,  to  ^ 

Madame  R.  C , 

the  do^««»  Dr.  LusHlNGTOK.     The  difficulty  which  I  feel  in  this  case 

vU  of  the  Aos-  is*  that  nobody  has  made  an  affidavit  as  to  the  correctness  of  the 
trian  consul,      documents  before  the  Court.   The  affidavits  no  doubt  sufficiently 

veriivinflT  tne 

docnmento  pro-  provc  the  law  of  Austria,  and  the  legal  effect  of  these  docu- 

fdt^^"re-     ^®°^*  assuming  them  to  be  correct.     The  application  is  very 

gifitrj.  peculiar ;  and  I  think  myself  bound,  therefore,  to  require  some 

Judgment     verification  of  the  documents.     There  would,  I  apprehend,  be 

no  difficulty  in  obtaining  an  affidavit  from  Milan,  or  from  the 

Austrian  consul  in  England.     I  should  be  quite  content^  and  I 
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Begistrar^ 


1853. 


—                                                —                                    —  Y 

the  Austrian  consul  being  left  in  the  registry  that  he  verily  In  the  Goods 

bdieyes  these  documents  to  be  what  they  purport  to  be.     The  federici 

grant  most  be  limited  to  the  estate  taken  under  the  deed  of  otherwise 

J      .•  Vincent 

wWtttMm.  Frederici, 

Froct<Hr  for  Madame  Castiglioni,  Pritchard.  Deceased. 


Judgment 


IN  THE  GOODS  OF  RICHARD  HILHOUSE,  ESQ.,     court  of 

DECEASED.  Canterbury. 

m  Dec,  3. 

1  HE  deceased  died  on  the  9th  October  last,  leaving  a  will  Probate  de- 
duly  executed,  and  bearing  date  29th  July,  1840.     He  also  left  aJS^t^d^prpe?" 
a  paper  writing,  purporting  to  be  a  codicil,  and  to  bequeath  purporting  to 
nrious  l^acies,  and  bearing  date  4th  July,  1850.     This  was  cil,  dated  4th ' 
flgned  by  the  deceased;  but,  although  there  was  a  full  and  JiJy. i860, and 
perfect  attestation  clause,  there  were  no  witnesses  thereto.     On  cuted  codicil, 
the  8th  October,  1853,  he  duly  executed,  in  the  presence  of  two  ^flf^^gss 
witnesses,  what  purported  to  be  a  second  codicil  to  his  will.  as  to{[ether 

It  i^peared  from  the  affidavits  brought  in,  that  both  the  cSJJU'to^tife 
codicils  were  prepared  by  E.  S.  the  deceased's  solicitor ;  that  in  will. 
or  about  the  month  of  July,  1840,  the  deceased  handed  the       Statement. 
fint  to  his  wife  to  deposit  with  his  will,  which  she  did,  and  that 
it  80  remuned  with  the  will  until  after  deceased's  death ;  that 
shortly  before  his  death,  as  he  expressed  a  desire  that  some 
other  friends  should  receive  a  small  token  of  remembrance,  his 
eons  thought  it  advisable  that  a  codicil  should  be  drawn  for  that 
porpose,  and,  with  his  consent,  gave  instructions  to  E.  S.  to 
that  effect ;  that  this  was  read  over  to,  and  approved  by  the 
deceased,  who  thereupon  duly  executed  it. 

It  commenced  thus,  '^  This  is  a  second  codicil  to  the  will  of 
me,"  &C. ;  and,  among  other  legacies,  it  bequeathed  some  to 
three  of  his  grandchildren,  in  these  words,  "  I  give  to  each, 
&C.,  the  sum  of  500/.,  at  the  same  time,  and  subject  to  the 
like  provisions  as  are  contained  in  my  first  codicil  with  regard 
to  the  like  legacies  to  my  three  other  grandchildren."  To  one 
of  the  legatees  it  gave  the  sum  of  nineteen  guineas  ^^  to  be  in 
addition  to  the  annuity  given  to  her  by  the  said  first  codicil ;^^ 
and  to  another,  •*  v^  further  legacy  of  50/."  These  references 
all  corresponded  with  the  dispositions  in  the  unattested  paper, 
dated  the  4th  July,  1850 ;  and  no  other  testamentary  paper 
appeared. 

Dr.  Addams  moved  the  Court  to  decree  probate  of  the  will 
and  two  codicils  to  be  granted  to  the  executors ;  and  submitted 


112  THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS. 

^^^^-         that  the  reference  iu  the  duly  executed  codicil  to  the  unattested 
In  the  Goods  paper  completely  identified  it,  and  entitled  it  to  probate,  not- 
op  RicHAiiD    withstanding  the  want  of  attestation, 

HlLHOU^E,  ° 

Esq., 

Deceased.  gjjj  Jqhn  Dodson.      I  have  no  doubt  whatever  from  the 

circumstances  of  this  case,  and  from  the  distinct  references  in 
the  later  instrument,  that  the  former  is  sufficiently  identified  to 
be  entitled  to  probate.  My  only  doubt  is,  whether  I  should 
decree  it  as  prayed.  By  doing  so,  I  should  pronounce  an  un- 
attested paper  to  be  a  codicil.  I  apprehend  the  more  correct 
course  would  be  to  consider  the  former  incorporated  in  the 
latter,  and  decree  probate  of  the  will  and  the  two  paper  writings 
as  together  containing  a  codicil  to  the  will. 

Decree  accordingly. 
Proctors  for  the  executors,  Thomas  8f  Capes. 

4. 


^cou^^o^    IN  THE  GOODS  OF  ELIZABETH  ANN  NEALE, 

Canterbury.  SPINSTER,  DECEASED. 

Dec.  9. 

E.  AN  a  Elizabeth  ANN  NEALE,  late  of  Wclford  Cottage, 
investedmoney  Kmg  8  Boad,  Chelsea,  died  on  the  7th  of  November,  1853, 
JiDd^de^^    leaving  a  duly  executed  will,  of  which  H.  A.  and  C.  G.  B.  were 

herself  as  executors. 

widow  and  I^  appeared  from  the  affidavit  of  H.  A.,  that  some  months 

afterwards  in-    before  her  death  she  had  informed  one  of  her  executors  that  she 

vested  otner 

money  in  her  had  invested  some  moneys  of  her  own  in  the  funds  in  the  name 
right  name,  the  ^f  ti  Russell"  instead  of  Neale;  that,  after  her  death  he  found 

Court  refused  .  1111.  1  « 

to  decide  the  amongst  her  papers,  in  a  cash  box  belonging  to  her,  stock  re- 
idenUt'^b^  ceipts  dated  from  September,  1845,  to  September,  1851,  for 
grantmgaspe-  sums  amounting  in  the  whole  to  233621  O5.  lid.  3^  per  cents. 
h^  wiltwhich  in  the  name  of  «  Elizabeth  Ann  RusselL^'  The  deceased  was 
was  in  her  also  possessed  of  3000t  3  J  per  cents.,  in  her  correct  name, 
and  showed  no  which  was  purchased  out  of  the  estate  of  her  late  father,  whose 
ambiguity.         golc  executiix  and  residuary  legatee  she  was. 

^^*  An   affidavit   of  Mrs.  Howard,  a  cousin   of  the   deceased, 

proved  that  deceased  was  in  the  habit  of  visiting  her  in  York 
Street,  Blaclcfriars  Road ;  that,  on  one  occasion,  ^bout  eight 
years  ago,  she  took  with  her  a  widow's  cap  and  fall,  and  having 
dressed  herself  therein,  left  the  said  house,  and  returned  in  about 
two  or  three  hours,  but  made  no  mention  of  the  object  of  her 
disguise ;  that,  on  several  occasions  the  deceased  informed  Mrs. 
Howard  that  she  had  invested  several  sums  of  money  in  the 
funds  in  the  name  of  Elizabeth  Ann  Bussell  (Russell  being 


Spinster, 
Dbceassd. 

Statement 


THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS.  113 

Mrs.  Howard's  maiden  surname) ;  that  the  first  of  such  invest-      ,  ^^^'  , 
ments  was  made  on  the  occasion  when  she  disguised  herself  in  In  the  Goods 
the  widow's  cap  and  fall ;  and  that  she  did  so  in  order  that  ^jJ^^^^J]™ 

her  father  might  not  know  she  had  money  invested  in  the      " 

funds,  &c 

Upon  inquiry  at  the  Bank  of  England,  since  the  deceased's 
death,  it  was  found  that  the  said  investments  had  been  made  in 
the  name  of  '^  Elizabeth  Ann  Russell,  of  York  Street,  Black- 
fnan  Road,  widaw.^ 

Coimsel  moved  the  Court  to  decree  a  special  probate  of  the 
said  will  of  the  deceased  to  issue  to  the  executors,  with  the 
following  addition  to  the  deceased's  description  therein,  to  wit, 
—  ''in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  also  described  as  Elizabeth  Ann  Russell,  of  York 
Street,  Bkckfriar's  Road,  widow ; "  and  submitted  that  the 
affidavits  of  the  circumstances,  and  the  finding  of  the  bank 
receipts  among  deceased's  papers,  sufficiently  established  the 
identity. 


Sib  John  Dodsok.     I  am  not  quite  satisfied  that  there  is 

evidence  sufficient  to  establish  the  identity.     In  such  a  case, 

the  strongest  evidence  that  can  be  got  should  be  produced ;  and 

I  think  I  should  have  had  an  affidavit  from  the  broker  employed 

in  the  transaction.     No  doubt  he  could  be  found.     But  there 

is  another  ground  on  which  I  shall  reject  this  motion.     There 

18  no  ambiguity  or  difficulty  whatever  arising  from  the  will 

itself,  and  therefore  I  apprehend  it  to  be  no  part  of  the  duty  of 

the  Court  of  Probate  to  take  upon  itself  the  decision  of  this 

question  of  identity.     It  appears  to  me  that  that  is  entirely  a 

question  for  the  authorities  of  the  Bank  of  England,  and  that 

neither  they,  nor  the  parties  concerned,  have  any  right,  in  a 

case  so  approximating  to  fraud,  to  throw  the  responsibility  of 

its  decision  upon  this  Court.     I  reject  the  motion. 

Proctors  for  the  executors,  JVills. 


Judgment. 


IN  THE  GOODS  OF  JOHN  HENRY  OGDEN, 

DECEASED. 


The 


Pberooativx 

Court  or 
Canterbury. 

deceased  died  intestate  on  the  16th  of  September,  1853,        Dec.  9. 
waving  Mary  Ann  Ogden,  his  lawful  relict,  and  some  cousins  The  widow  of 

the  deceased, 
being  confined 
^^er  the  Queen's  warrant  as  a  criminal  lanaiic,  letters  of  administration  were  granted  abao* 
^^^  to  a  cousin  gcrman  as  next  of  kin,  no  medical  certificate  of  insanity  being  required. 

E.  &  A. — VOL.  I.  I 
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'  .      german,  the  parties  entitled  in  distribution  to  his  personal  pro- 
In  the  Goods  perty,  which  amounted  to  about  200/. 

HewryO^en  ^^  *^®  ^°^  of  July,  1849,  Mary  Ann  Ogden,  his  wife,  was 
Deceased,  indicted  for  the  wilful  murder  of  her  child;  but  upon  her 
Statement,  arraignment  in  the  Central  Criminal  Court,  was  found  to  be 
insane  by  a  jury  lawfully  impanelled,  so  that  she  could  not  be 
tried  upon  such  indictment ;  whereupon  she  was  ordered  to  be 
left  in  strict  custody  until  her  Majesty's  pleasure  should  be 
known.  She  was  accordingly  confined  in  Horsemonger  Lane 
Gaol  until  the  6th  of  April,  1850,  when  she  was  removed  under 
her  Majesty's  warrant  to  Bedlam  Lunatic  Asylum,  where  she 
still  remains  confined  as  a  criminal  lunatic. 

These  facts  were  deposed  to  by  S.  F.,  one  of  the  next  of  kin, 
and  G.  E.,  the  criminal  prisoners'  clerk  in  the  oflSce  of  the  Secre- 
tary of  State  for  the  Home  Department,  but  no  affidavit  was 
brought  in,  according  to  the  usual  practice,  from  any  medical 
attendant,  (a) 

Counsel  moved  the  Court  to  decree  letters  of  administration 
of  the  goods  of  the  deceased  to  be  granted  to  S.  F.  the  lawful 
cousin  german,  and  one  of  the  next  of  kin,  "  for  the  use  and 
benefit  of  the  said  Mary  Ann  Ogden,  widow,  the  relict  of  the 
said  deceased,  during  her  lunacy,  and  until  she  shall  become  of 
sound  mind." 


Judgment 


Sir  John  Dodson.  There  is  no  necessity  for  the  limitation^ 
It  is  in  the  discretion  of  the  Court  to  make  the  grant  either  to 
the  widow  or  to  the  next  of  kin;  and  it  may  at  any  time, 
upon  good  and  suflScient  cause  being  shown,*  prefer  the  next  of 
kin  to  the  widow.  In  the  present  case,  the  widow  being  con- 
fined as  a  criminal  lunatic  is  surely  a  valid  reason  for  passing 
her  over.     An  absolute  grant  may  pass  to  the  next  of  kin. 

Pix)ctor  for  the  next  of  kin,  Scurlock, 


(a)  The  medical  officer  of  the 
lunatic  asylum  declined,  it  is  under- 
stood, to  make  an  affidavit  of  the 
widow*s  insanity,  on  the  ground  that 
he  could  not  do  so  conscientiously ; 


as,  notwithstanding  the  position  in 
which  she  stood,  he  believed  her  now 
to  be  perfectly  sane,  and  capable  of 
managing  herself  and  her  affairs. 


'  Arches  ^ 

Court  of 

C  AM  TERB II  BY 

4thSe8g.  '   THE  OFFICE    OF    THE  JUDGE  PROMOTED  BY 
Mkh.  Term.  BURDER  AGAINST  SELMES. 

Nw,  28. 

^aS"*^"  A  -^^^  ^^®  ^  cause  or  business  of  the  office  of  the  judge  pro- 

ceeded affainst    moted  in  virtue  of  letters  of  request  from  the  Consistorial  Epis- 
tod  hT^fio-  ^^P^  ^^"^*  ^^  Chichester,  by  John  Burder,  the  secretary  of 
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the  bishop  of  the  diocese,  agaiost  Henry  Selmes,  of  the  parish  of 
Beckley,  in  the  county  of  Sussex,  for  quarrelling,  chiding,  and 
brawling  by  words,  and  for  smiting  and  laying  violent  hands 
upon  a  person  of  the  name  of  Thomas  Fuller,  in  the  chancel  of 
the  parish  church  of  Beckley,  on  the  afternoon  of  Sunday,  the 
5th  June,  1853,  whilst  persons  were  therein  assembling  for 
public  worship* 
Articles  were  brought  in  to  the  following  effect: 
First.    That  by  the  laws,  statutes,  and  canons  ecclesiastical 
of  this  realm,  all  and  eyery  the  parishioners  and  inhabitants  of 
and  within  eyery  parish  within  the  said  realm,  and  all  other  per- 
sons whatsoever,  ought,  when  they  repair  to  their  parish  church, 
or  any  other  church  or  chapel,  upon  any  occasion  whatever,  to 
conduct  themselves,  orderly,  soberly,  peaceably,  and  reverently 
therein,  as  becometh  the  house  of  God,  and  not  to  chide,  brawl, 
scold,   quarrel,  or  make  any  disturbance  whatever  therein,  or 
lay  violent  hands  upon  any  person  therein,  upon  pain  of  eccle- 
riastical  censures,  to  be  inflicted  according  to  the  offence,  (a) 
Second.    That  Henry  Selmes,  on  ,  Sunday,  5th  June,  1853, 


1853. 

' — . — ' 

The  Office 
OF  THE  Judge 

PBOMOTED  Br 

Border 
ttgaiuMt 

SSLKEf. 

lent  hands 
upon  a  person 
in  the  church, 
under  the 
general  Eccle- 
siastical Law, 
and  not  under 
the  Statute. 
An  affinnatire 
issoe  being 
given,  he  was 
monished  to 
abstain  for  the 
future,  and  was 
condemned  in 
costs. 


(a)  This    proceeding  was    taken 
under    the    general  law,    and    not 
under  the  stat  5  &  6  £dw.  6.  c.  4., 
''  which,**  said  Lord  StoweU  (Huich- 
tat  T.  Denziloey   1  Hag.  Con.  181.), 
*^did  not  create  the  offence,  as  it 
subsisted  by  the  common  law  before 
the  statute  was  enacted,  and*  there 
is  no  doubt  that  the  Ecclesiastical 
Court  had  a  riffht  to  intervene  to 
correct   or  punish   any  act  of  dis- 
turbance of  the  public  worship.    A 
party  may  now  proceed  either  upon 
the    statute    or    upon   the   ancient 
law.**     This   was  also  go    held    by 
Sir  H.  Jenner  Fust,  in  the  case  of 
Taylor  against  Morley,  1  Curt.  481., 
irhere  objection  was  taken  that  the 
Bcclesiastical  Court  had   no  juris- 
diction in  such  matters  except  under 
the  statute,  and  the  learned  Judge 
observed,  **  In  many  cases  it  is  ad- 
visable to  proceed  under  the  general 
law,    because  the  statute  requires 
two  witnesses  in  proof  of  the  charge ; 
while,  under  the  general  law,  one 
witness  to  certain  words,  and  one  to 
circumstances,   is  sufficient,   and  it 
may  not  always  be  in  the  power  of 
»  party  to  produce  two  witnesses  in 
support    ot    the    specific    charge.'* 
Another  distinction  between  the  pro- 
ceedings under  the  general  law  and 
under  the  statute,  in  such  a  case  as 
^e  present,  is  the  discretion  of  the 
Court  as  to  the  punishment ;  for,  in 
SoUe  V.   Scales,    2  Hag.  £c.  595., 


Dr.  Lushinffton  said,  **  What  are  the 
consequences  of  a  conviction  in  my 
mind  that  the  proofs  establish  a 
violation  of  the  statute  ?  Here  the 
Court  has  no  discretion,  the  words 
of  the  statute  are  imperative,  *If 
any  person  or  persons  shall  smite  or 
lay  violent  hands  upon  any  other 
either  in  any  church  or  churchyard, 
then,  ipso  facto,  every  person  so 
offending  shall  be  deemed  excom- 
municate.* This  is  the  penalty  for 
the  offence  of  smiting  in  a  sacred 
place,  and  the  Court  nas  no  power 
to  alter  or  vary  it.  But  since  the 
passing  of  53  Geo.  3.  c.  127.,  the 
consequences  of  a  sentence  of  ex- 
communication are  very  different 
from  what  they  were  previously,  for 
the  ancient  punishment  of  excom- 
munication is  taken  away ;  and  the 
person  excommunicated  incurs  no 
civil  penalties  except  such  imjirison- 
ment  as  the  Court  in  the  exercise  of 
its  discretion  may  think  proper  to  di- 
rect,— not  exceeding  six  months." 
In  that  case  the  Court  pronounced  the 
defendant  excommunicate,  and  that 
he  be  imprisoned  for  seven  days  and 
pay  the  costs  of  the  suit ;  but  as  the 
counsel  for  the  promoter  did  not 
press  the  Court  to  proceed  to  the 
execution  of  the  sentence,  no  signi- 
ficavit  issued,  and  the  defendant, 
therefore,  suffered  no  imprison- 
ment. 
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Argument 


whilst  persons  were  assembling  in  the  parish  church  of  Beckley, 
for  public  worship^  at  the  usual  hour  of  divine  service^  and 
whilst  Thomas  Fuller,  a  parishioner  of  the  said  parish  was 
quietly  and  peaceably  in  occupation  of  a  certain  pew  in  the 
chancel  of  the  said  parish  church,  entered  the  church,  accom- 
panied by  several  men  (who  had  been  previously  engaged  by 
him  to  commit  the  offence,  and  one  of  whom  was  his  groom), 
and  proceeded  with  them  to  the  pew  in  which  T.  F.  then  was, 
and  directed  him  to  leave  the  pew ;  that  on  the  ssdd  T.  F. 
declining  to  do  so  by  reason  that  he  had  been  authorized  by  the 
rector  of  the  parish  to  occupy  the  said  pew,  H.  S.,  in  a  brawl- 
ing, chiding,  and  quarrelsome  manner,  directed  the  men,  to  the 
number  of  four  or  five,  to  climb  into  the  pew,  and  lift  the  said 
T.  F.  out  of  the  pew,  and  himself  assisted  them  in  so  doing, 
and  laid  violent  hands  on  the  said  T.  F.,  and  forcibly  and  vio- 
lently pushed  him,  and  assisted  the  men  to  turn  him  out  of  the 
pew,  and  thereby  created  a  disturbance  in  the  diurcb,  to  the 
great  scandal  of  the  persons  therein  assembled  for  public  wor- 
ship, and  in  violation  of  the  aforesaid  laws. 

Third.  That  the  said  H.  S.  was  duly  nominated  church- 
warden by  the  rector,  and  was  duly  admitted  into  the  office  of 
churchwarden  of  the  parish,  and  that  at  the  time  of  the  com- 
mission of  the  said  offence  he  was  churchwarden  of  the  siud 
parish. 

Fourth,  fifth,  and  sixth.  The  jurisdiction  and  the  usual 
concluding  article. 

These  articles  having  been  admitted  on  the  tKird  session  of 
Michaelmas  Term  without  opposition,  and  an  affirmative  issue 
having  been  given,  the  Court  now  gave  sentence. 

Dr.  E.  Phillimore  (Dr.  Deane  with  him)  appeared  for  the 
promoter,  and  said  he  was  instructed  by  the  Bishop  of  Chi- 
chester, whose  only  object  in  causing  the  writ  to  be  promoted 
was  to  maintain  decency  and  order  in  places  of  public  worship, 
to  ask  the  Court  to  pass  a  lenient  sentence  on  Mr.  Selmes. 
He  therefore  prayed  the  Court  merely  to  admonish  him  to  ab- 
stain from  such  conduct  in  future,  and  to  condemn  him  in  the 
costs  of  the  proceedings. 

Dr.  Addams  appeared  for  Mr.  Selmes.  He  thought  there  waa 
no  necessity  for  the  suit  whatever.  Mr.  Selmes  was  the 
churchwarden  of  the  parish,  and  it  was  to  be  presumed  that  he 
was  only  acting  in  the  discharge  of  what  he  considered  a  duty. 
He  thought  it  a  case  in  which  the  Court  would  not  condemn 
the  defendant  in  the  whole  costs,  but  only  in  a  sum  nomine 
expensarum. 
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Sib  John  Dodson.     Mr.  Selmcs  having  given  an  affirma*      ,  ^^^^-  , 
live  issue,  there  is  no  necessity  for  the  Court  to  enter  into  the    The  OmcE 
particulars  of  the  chanre.     He  has  clearly  committed  and  ad-  ^'  "^^^  Jdiwr 

*  .  .  ®  J  1  1     X      ^PROMOTED  BY 

nutted  an  offence  under  the  Ecclesiastical  Law  ;  and  though  I       Buroeb 
think  it  probable  that  he  proceeded  to  greater  lengths  tliau  he       selmes. 
originally  intended,  and  may  perhaps  have   misconceived  his      Judgment 
duty,  yet  the  Court  is  bound  to  admonish  him  to  abstain  from 
sach  conduct  in  future,  and  to  condemn  him  in  the  costs,  which 
cannot  be  very  heavy. 

ProctorB  for  the  promoter,  BcUhurst;   for  the  defendant, 
BabarU. 


This 


♦ 

Arches 
Court  of 
MONEY  against  MONEY.  Canterbitrt. 

Nov.  28. 

was  a  suit  brought  by  letters    of  request  from  the  Inamatri- 

Diocesan  Court  of  Bath  and  Wells,  by  Edward  James  D^Oyley  J^e^h^-"'^ 

Thrale   Money,   against  Harriet  Catherine  Elizabeth  Money,  l>aDd  retained 

his  wife,  for  restitution  of  conjugal  rights.     She  pleaded  her  only!^an<rthe 

husband^s  cruelty  in  bar,  and  prayed  a  divorce.  wife's  proctor, 

Currey^  the  husbands  proctor,  having  in  the  commencement  could  not  claim 

of  the  suit  retained  but  one  counsel,  Tehbsy  the  proctor  for  the  ^^^  privilege  of 

wife,  also  retained  one  counsel  only,  the  Queen's  Advocate.  tainedon«only, 

In  this  manner  the  case  proceeded  till   towards  the  end   of  J^itforthe 

*  ,  ,  neanog  was 

Trinity    Term   last,  when   the   evidence  having  become  very  induced  to  re- 

voluminous,  Tebhs  inquired  in  the  Registry  whether  a  second  1^*^  c<^°^ 

coansel  might  not  be  allowed,  but  was  informed,  that  under  the  thereof  being 

circumstances  of  the  case,  if  the  husband  was  content  with  one  tajMtion^^the 

counsel,  the  costs  of  a  second  counsel  would  not  be  allowed  to  proctDr  for  the 

,         .^  husband  ob- 

the  Wlte.  jected  to  the 

The  case  then  proceeded  for  hearing,  and   Tebhs  took  the  Registrar's  re- 

1       ^  ,      .  1  .         ,  •      1  xL      port  — Held, 

papers  to  the  Queen  s  Advocate,  who  thereupon  required  the  that  the  or- 
assistance  of  another   counsel,  and  said  that  he,    Tebbs,  was  dinary  practice 

.  ,  .  .     .  of  the  Court 

bound,  by  his  professional  duty  to  his  party,  to  insist  upon  her  was  to  have  two 
right  thereto.  On  further  reference  to  the  Registry,  Tebbs  was  ^deTthatT^ 
informed  that  a  second  counsel  would  be  allowed,  as  it  was  dis-  wife  was  primd 
covered  that  it  had  been  allowed  in  a  similar  case.  A  corre-  '{^jtled^'^*^*^'* 
spondence  ensued  between  the  proctors,  which  led  to  nothing;  thereto;  and 
but  on  the  cause  coming  on  for  hearing  the  Queen's  Advocate  circumstanced 
submitted  to  the  Court  that  he  could  not  do  justice  to  so  heavy  of  the  present 
and  mtricate  a  case  without  the  assistance  ot  a  junior  counsel,  afford  sufficient 

and  tliat  Mrs.  Money  was  entitled   to  have  one.     The  Court  «~^°d  for  ex- 

,  •      1        ception. 

having  intimated  its  opinion  to  that  effect,    Tebos  retained  a 

second  counsel  to  argue  the  case  on  behalf  of  Mrs.  Money; 

and  the  costs  and  expenses  of  this  counsel  were  allowed  by  the 
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Registrar  upon  taxation.  Currey  excepted  to  the  Registrar's  re- 
port allowing  the  costs  of  such  second  counseli^idnst  the  husband, 
and  brought  in  an  act  on  petition  in  objection  thereto,  and  prayed 
that  the  bill  might  be  referred  again  to  the  Reoristlrar  for  taxation. 

This  question  was  argued  before  the  Court  proceeded  with 
the  hearing  of  the  principal  cause. 

Dr.  jB.  Phillimore^  in  objection  to  the  report.  The  decision 
of  the  Court  will  form  a  precedent  for  future  cases.  It  must  be 
given  on  two  grounds:  first,  upon  the  general  principle;  and 
secondly,  upon  the  general  circumstances  of  the  case.  The 
genei^  principle  that  a  wife  is  allowed  counsel  at  the  expense 
of  her  husband,  is  only  a  corollary  to  the  proposition  that  she  is 
entitled  to  receive  necessaries  from  him  as  long  as  she  is  not 
divorced.  The  principle  is  laid  down  in  Shelford  on  Marriage^ 
650.  There  can  be  no  absolute  rule  that  the  wife,  irrespective 
of  circumstances,  is  entitled  to  two  counsel.  It  must  be  a 
question  of  degree,  not  of  fixed  principle.  A  pauper  was 
entitled  to  counsel,  but  the  Court  never  assigned  two.  A 
husband  might  have  an  income  of  50/.  per  annum  only,  and  yet 
be  unable  to  take  the  oath  that  he  was  a  pauper ;  it  would  be 
absurd  to  say  that  the  Court  would  compel  him  to  find  his  wife 
two  counsel.  Mr.  Money  had  paid  a  large  bill  of  ccsts ;  and 
if  his  resources  will  not  allow  him  to  avail  himself  of  two  counsel, 
his  wife  cannot  claim  two.  She  would  thereby  be  placed  in  a 
position  of  inequality  and  advantage,  not  of  equality  and 
justice. 

With  regard  to  the  special  circumstances  of  this  case,  the 
letter  of  Mrs.  Money's  proctor  put  him  out  of  Court.  The 
Queen's  Advocate  might  be  fully  justified,  especially  in  a  case 
of  such  difficulty  and  publicity,  in  demanding  the  assistance  of 
a  second  counsel,  but  that  will  not  affect  any  agreement  which 
has  been  made.  The  proctor  is  dominus  litis,  and  can  therefore 
bind  his  client.  In  the  letter  of  Mrs.  Money's  proctor  is  a 
direct  and  positive  acknowledgment  of  an  agreement  subsisting 
between  the  two  proctors  that  there  should  be  only  one  counsel 
on  each  side,  and  Mrs.  Money  must  be  bound  by  it.  The 
proctor  is  barred  from  giving  his  consent  to  the  employment  of 
a  second  counsel. 

Sir  J.  D.  Harding,  Q.  A.,  in  support  of  the  report. 

It  is  hardly  possible  to  exaggerate  the  importance  of  this 
question.  There  can  be  nothing  more  alarming  to  a  client, 
nor  more  opposed  to  the  first  principles  of  justice,  than  that  he 
is  bound  by  whatever  his  proctor  writes  or  says  out  of  Court 
with  a  view  of  expediting  a  cause.  Suppose  one  proctor  said 
to  another  that  he  was  anxious  to  have  the  case  heard  on  a  given 
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day^  and  that  if  he  would  facilitate  it,  he  would  undertake  not 
to  appeal  it^  could  the  client  be  bound  hj  such  an  undertaking  ? 
Certainly  not     On  the  contrary,  the  client  might  compel  him 
to  prosecute  the  appeal ;   he  must  discharge  his  duty.     His 
proxy  only  binds  him  to  do  what  is  lawful ;  it  could  not  extend 
to  everything  said  out  of  Court.     If  the  proctor  has  made  the 
agreement  referred  to,  Mrs.  Money  is  not  to  be  bound  by  it. 
The  proctor  has  endeavoured  to  carry  out  the  alleged  agreement 
as  far  as  he  can  ;  but  when  I  saw  the  injury'  likely  to  arise  to 
my  client  from  persisting  in  it,  I  used  my  utmost  exertions  to 
overthrow  the  arrangement.     Mrs.  Money's  proctor  had  derived 
an  impression  from  what  he  heard  in  the  Registry,  that  he  was 
entitled  to  one  counsel  only,  and  under  that  impression  made 
the  agreement.     It  was  made  under  complete  ignorance  of  the 
circumstances,  and  as  soon  as  he  found  that  he  had  been  mis* 
informed,  he  repudiated  it.     No  practical  harm  has  been  done 
to  Mr.  Money.     The  whole  transaction  is  highly  creditable  to 
Mrs.  Money's  proctor,  who  was  unwilling  to  put  the  husband 
to  expense  ;  and  the  step  he  has  taken  now,  was  adopted  under 
the  advice  of  his  counsel,  who  could  not  permit  Mrs.  Money 
to  be  deprived  of  her  rights.     With  respect  to  Mr.  Money's 
pecuniary  resources,  he  has  stated  in  answer  to  an  interrogatory 
that  the  sum  over  which  he  has  a  disposing  power,  in  a  will 
executed  since  his  marriage,  is  about  7000/.  subject  to  an  an- 
nuity of  100/.     That  is  his  private  property,  in  addition  to  his 
pay  as  a  lieutenant  in  the  Bombay  Native  Infantry.    According 
to  the  principles  laid  down  in  Shelford^  the  wife  is  entitled  to 
necessaries.     Can  any  one  look  at  the  bulk  of  papers  in  this 
case,  and  say  that  a  second  counsel  is  not  necessary  ?     K  ever 
there  was  a  case  in  which  it  was  requisite,  it  is  this.     It  is  not 
pretended  that  Mrs.  Money  has  a  single  shilling  beyond  what 
her  husband  allows  her. 
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Money 
against 
Money. 

Argument 


SiK  John  Dodson.  It  has  been  contended  by  the  learned 
counsel  for  Mrs.  Money,  that  neither  upon  general  principles, 
nor  upon  the  special  circumstances  of  the  case,  was  the  wife 
entitled  to  the  benefit  of  a  second  counsel,  and  consequently 
that  the  report  of  the  Registrar  could  not  be  allowed.  With 
regard  to  the  general  principle,  according  to  the  law  and  prac- 
tice of  the  Court,  the  usual  course  is  to  have  two  counsel  on 
each  side,  subject  to  certain  exceptions.  This  case  has  been 
brought  before  the  Court  by  the  husband  himself,  by  virtue  of 
letters  of  request,  in  which  he  has  stated  that  he  was  desirous 
of  proceeding  in  this  Court,  because  in  the  Court  below  the 

parties  would  not  have  the  benefit  of  counsel  such  as  they  had 

I  4 


Judgment, 

The  practice  of 
the  Court  is  to 
have  two 
counseL 


This  is  not  a 
case  in  which 
the  Court 
would  be  in- 
clined to  de- 
part from  its 
ordinary  prac- 
tice. 
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,  ^^^^'  .     here.     It  is,  therefore,  primd  facie,  a  case  in  which  the  Court 

Monet       would  not  be  inclined  to  depart  from  its  ordinary  and  usual 

ogatnst       practice.     It  certainly  is  a  case,  so  far  as  I  have  been  able  to 

Judgment     ^^^  ^^^  ^^  attended  with  very  considerable   difficulty,  and 

one  in  which  the  Court  would  require  the  aid  of  counsel  beyond 

what  it  would  do  in  ordinary  cases.    It  appears  to  me  to  abound 

with  difficulties.     The  pleadings  are  very  long,  and  a   large 

number  of  witnesses  has  been  examined ;  some  on  subjects  of 

Wife  is  entitled  medical  and  surgical  science.     It  is  admitted  that  the  wife  is 

and  if  law  pro-  ^^^titled  to  necessaries ;  and  if  proceedings  at  law  are  necessary 

ceedings  are      for  her  protection,  she  is  entitled  to  have  her  expenses  paid  by 

her  protection,   the  husband,  if  he  is  able  to  pay  them. 

1^  b^"f^*^h  ^  Now,  do  the  special  circumstances  of  the  case  exempt  the 
proper  and  ne-  husband  from  liability  to  the  payment  of  two  counsel  for  his 
oMB^  coats      '^fe?     If  his  entire  income  had  amounted  to  only  108/.  per 

annum,  out  of  which  he  allowed  his  wife  100/.  for  sustenta- 
tion,  the  Court  might  have  been  placed  in  considerable  diffi- 
culty ;  but  I  do  not  know  that  I  would,  even  on  that  ground, 
have  exempted  him  from  the  payment  of  necessary  costs.  It 
appears,  however,  that  in  addition  to  an  annual  income  of  108/. 
while  absent  from  duty,  he  has  received  from  7000/.  to  8000/. 
under  the  will  of  his  father.  It  is  admitted,  that  when  in  actual 
service  he  has  larger  pay,  and  it  also  appears  he  has  other  emo- 
luments arising  from  other  appointments  which  he  holds.  There 
is  no  ground,  therefore,  for  saying  that  he  cannot  pay  the  neces- 
sary and  proper  expenses  for  conducting  the  case  of  his  wife. 
The  wife  is  not  ^ut  it  is  said  that  an  agreement  has  been  entered  into,  that 
to  be  barred  of  ^^e  wife  has  hitherto  proceeded  with  one  counsel  only,  and 

her  right  to  inr-**-  •!!  ii»  a 

two  counsel  hj  that  Mr.  Money  has  paid  the  costs  up  to  the  hearmg.  A  cor- 
l^^  ®^A^'  respondence  has  passed  between  the  proctors,  and  it  certainly 

has  passed  be-  *^  ^  .  .        . 

tween  the  two    does  appear  that  there  was  an  agreement,  direct  or  implied. 

Court"  ^^^      *^^^  ^^  ^^®®  should  be  heard  with  one  counsel  only  on  each 

side.  It  seems,  however,  that  the  husband  having  but  one 
counsel,  the  wife's  proctor,  having  received  some  erroneous 
information  in  the  Registry,  thought  he  should  not  be  at  liberty 
to  retain  two  on  her  behalf.  When  the  papers  were  put  into 
the  hands  of  the  Queen's  Advocate,  he  intimated  that  such  was 
the  nature  of  the  case,  that  he  could  not  undertake  to  conduct 
it  alone ;  but  upon  being  apprised  of  the  understanding  between 
the  proctors,  he  did  not  press  the  subject  further ;  on  looking, 
however,  into  the  papers  he  considered  a  second  counsel  ne- 
cessary, and  insisted  upon  having  one.  Notice  was  then  given, 
without  loss  of  time,  to  the  other  side,  and  no  disadvantage  has 
been  sustained  by  Mr.  Money  in  his  having  paid  the  costs  at 
the  time  he  did.     The  agreement  or  understanding  entered 
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into  by  the  proctors  affords  no  reason  for  taking  the  case  out  ,  ^^^^*  , 

of  the  general  rule,  by  which  the  wife  is  entitled  to  the  as-  Monet 

sistance  of  two  counsel.     Upon  the  general  principle,  therefore,  monct 

as  well  as  upon  the  special  circumstances  of  this  case,  I  must  judgment 
affirm  the  report  of  the  Registrar,  with  costs. 

Proctor  for  the  husband,  Currey ;  for  the  wife,  Tebbs. 


This 


C0N8I8TORT 
Court  of 

CIOCCI  against  CIOCCI.  ^''^''• 

Nov,  8.  &C. 

was  a  suit  for  divorce,  a  mensd  et  thoro,  promoted  by  Charge  of 
Jemima  Mary  Bacon  Ciocci  against  her  husband,  Raffaele  Ciocci,  f^t  manrini 
by  reason  of  his  cruelty  and  adultery.  'while  infected 

The  libel    was  given  in   behalf    of    the  wife   on   the   19th  J!^di»eaae, 

February,  1853,  to  the  followinj?  effect :  —  w»d  communi- 

.  ,  ...  eating  the 

1st  Article.  Pleads  the  marriage  of  the  said  parties  in  the  game,  not  sus- 

parish  church  of  Brighton,  on  the  15th  January,  1851.  ^^^.'^^^fi' 

2nd.  In  part  supply  of  proof,  exhibits  and  annexes  a  collated  without  the 

copy  of  the  entry  of  the  marriage  in  the  Register  Book.  nicaUo^STe 

3rd.  Pleads  the  cohabitation  of  the  parties,  the  consummation  disease,  is  not 

of  the  marriage,  and  their  general  reputation  as  husband  and      Hus^d'^ 

wife.  defence  against 

4th.  Pleads  generally  cruelty  and  adultery  from  the  very  asrociatlon  and 
day  of  the  said  marriage,  or  from  a  very  early  period  there-  adultery  with 

/  .f  .^   1  various  prosti- 

Mter.  tutes,  that  he 

5th.  Pleads — TTiat  on  the  evening::  of  the  marriage,  about  ten  was  agent  for 

,  °       ,  '^  a  society  for 

o'clock,  the  said  R.  Ciocci  absented  himself  from  the  house,  their  reforma- 
No.  8.  Grosvenor  Street,  Grosvenor  Square  (to  which  they  had  *^!^°;^^iSr^ 
repaired  from  Brighton  immediately  after  the  ceremony),  and  them  solely 
did  not  return  until  about  two  o'clock  A.  M.  of  the  following  j^Sable^mo^ 
morning,  having  spent  the  interval  smoking  and  drinking  at  a  tives.  not  *w«- 
restaurant  in  Golden  Square,  kept  by  an  Italian  named  Cesarini.  eWdenci. 

That  during  the  succeeding  fortnight,  while  they  remained  in  Sentence  of 
T        1  ^^^T^r^^^•^  i  i,.         i/.  divorce  by 

London,  the  said  li.  U.  in  a  similar  way  absented  himself  con-  reason  of  adul- 

tinually  from  his  wife,  constantly  quarrelling  with  her  without  ^®^  ^"^^* 

cause  or  provocation,  and  treated  her  generally  with  neglect  "*^'' 

and  contumely. 

6th.   That  for  some  time  before,  and  at  the  time  of  and  after 

the  period  of  his  said  marriage,  the  said  11.  C.  was  suffering 

from  venereal  disease  (a),  for  which  he  was  attended  by  divers 

medical  persons   practising  at  Brighton  and  elsewhere;    that 

knowing  himself  to  be  so  affected  with  venereal  disease,  and  in 

(a)  In  his  answers,  Mr.  C.  denied      any  other  time.     See  the  jud«Tinent 
Uting  had  the  disease  at  that  or 
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spite  of  the  warning  given  him  by  one  or  more  of  them  very 
shortly  before  his  marriage,  viz.,  that  he  the  said  B.  C.  was  not 
justified  in  marrying  at  the  time  when  he  did  marry,  the  said 
£>.  C.  did  nevertheless  contract  a  marriage  and  have  sexual  in* 
tercourse  with  his  said  wife ;  that  the  said  R,  C.  did  thereby 
communicate  to  her  the  venereal  disease ;  that  her  health  was 
thereby  for  a  considerable  period  seriously  impaired ;  that  by 
this  cause,  as  well  as  by  the  general  unkind  treatment  of  the 
said  R.  C,  his  said  wife  was  reduced  to  a  state  of  extreme 
debility,  which  confined  her  to  the  house  until  the  14th  of 
March,  1851,  when  she  quitted  her  husband's  house,  and  has 
ever  since  lived  separate  and  apart  from  him,  and  has  never 
since  resided  either  at  Brighton  or  London. 

7th.  That  within  a  month  after  the  said  marriage,  R.  C.  was 
accused  by  a  person  called  San  Giovanni,  one  of  his  personal 
friends,  then  residing  at  Clarence  Place,  Brighton,  with  being  at 
that  time  infected  with  the  venereal  disease  ;  thatthe  said  R.  C. 
did  not  deny,  but  in  effect^  though  not  in  wordsy  admitted  (a)  the 
same ;  that  the  said  R.  C,  also  within  a  month  after  his  mar- 
riage, confessed  to  a  female  known  by  the  name  of  Polly 
Miller,  that  he  had  been  suffering  from  the  venereal  disease, 
and  had  communicated  the  same  to  his  said  wife. 

8th.  That  ever  since  the  marriage  of  the  said  R.  C.  and 
J.  M.  B.  C.  in  the  month  of  January,  1851,  the  said  R.  C.  has 
been  in  the  constant  habit  of  consorting  with  prostitutes,  both 
in  London  and  in  Brighton,  generally  late  in  the  evening, 
and  has  been  constantly  seen  walking  and  conversing  with 
them. 

9th.  That  the  said  R.  C.  was  in  the  habit  of  visiting  at  a 
house  (i),  No.  3.  Shaftesbury  Crescent,  Pimlico ;  that  on  a 
Sunday  afternoon  occurring  very  shortly  after  the  aforesaid 
marriage,  the  said  R.  C.  called  at  the  said  house  and  (c)  caught 
hold  of  the  female  servant,  who  opened  the  door ;  took  indecent 
liberties  with  her  person,  endeavoured  to  push  her  into  the 
parlour  of  the  house,  and  solicited  her  to  let  him  have  sexual 
connection  with  her. 

10th.  That  on  divers  other  occasions  the  said  R.  C,  both  in 
the  said  house  in  Shaftesbury  Crescent  {d)  and  when  he  met  the 
said  female  servant  in  the  street,  attempted  to  take  indecent 


(a)  The  wonls  in  italics  having 
been  objected  to,  were  omitted  in 
the  libel  when  admitted  as  re- 
formed. 

(Jb)  The  words  in  italics  were  sub- 
stituted for  "  was  an  intimate  friend 
of  Dr.  Achilli,  and  a  frequent  visitor 


at  his  house,**  struck  out  of  the  libel 
as  originally  brought  in. 

(c)  Substituted  for  the  words  "  of 
the  said  Dr.  Achilli,  and  having  in- 
quired for  the  said  Dr.  Achilli." 

(d)  Substituted  for  "at  Dr.  Achil- 
li's  house." 
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lerties  with  her  person,  and  solicited  her  to  let  him  have 
xual  intercourse  with  her,  and  especially  in  the  month  of 
Lay  or  June,  1852,  after  the  said  servant  had  left  her  service 
\  the  said  house  (a),  the  said  K.  C.  endeavoured  to  induce  her 
>  go  with  him  to  Brighton,  for  the  purpose  of  carrying  on  an 
dnlterous  connection  with  him. 

llth.  That  on  or  about  the  29th  January,  1851,  the  said 
EL  C.  and  his  wife,  J.  M.  B.  C,  returned  to  Brighton,  and 
vol  to  reside  at  No.  8,  Clarence  Square,  where  the  said  R.  C. 
pniMd  his  occupation  as  a  professor  or  teacher  of  languages ; 
iiffiom  and  immediately  after  such  his  return  to  Brighton, 
ikttid  B.  C.  went  frequently  to  a  brothel  or  house  of  ill  fame 
■  Gardener  Street,  and  also  to  a  brothel  or  house  of  ill  fame  in 
OHltOQ  Street,  in  Brighton,  and  that  he  there  habitually  com- 
■bted  adultery  with  a  person  known  by  the  name  of  Polly 
Kller,  and  divers  other  prostitutes. 

12th.  That  after  his  wife  separated  herself  from  him,  the 
•id  R.  C.  continued  to  reside  in  the  house  in  Clarence  Square 
for  about  four  months,  and  habitually  committed  adultery  with 
Smma  Brown,  his  cook. 

13th.  That  on  the  evening  of  a  certain  Saturday,  in  the 
month  of  June,  1852,  R.  C,  then  residing  in  London,  met  a 
ttrtain  female,  known  to  be  a  prostitute,  and  accompanied  her 
teahouse  of  ill  fame  in  Chelsea,  where  he  passed  the  night,  and 
•ommitted  adultery  with  her. 

14th.  That  in  the  early  part  of  the  following  month  R.  C. 
<g«in  met  the  said  prostitute,  late  in  the  evening,  in  the  neigh- 
bourhood of  Vauxhall  Bridge  Road,  walked  about  with  her  for 
^0  or  three  hours,  took  indecent  liberties  with  her  person,  and 
*>licited  her  to  let  him  have  sexual  connection  with  her  in  the 
•treet,  which  she  refused  ;  that  on  divers  subsequent  occasions, 
Jttthe  summer  and  autumn  of  the  said  year,  R.  C  met  the  said 
Prostitute  in  the  streets  of  Pimlico  and  Chelsea,  walked  about 
^  her,  took  indecent  liberties  with  her,  solicited  her  to  let 
flim  have  connection  with  her,  and  gave  her  money. 

I5th.  That  on  or  about  2nd  November,  1852,  the  said  pros- 
"tote  received  a  letter  (^)  purporting  to  come  from  the  said 
^  C,  which  letter  is  not  now  in  existence,  requesting  her  to 
cdlupon  him  at  his  lodgings.  No.  16.  Grosvenor  Street  West, 
oatbe  following  morning  ;  that  accordingly,  and  in  consequence 
'fthe  receipt  of  such  letter  (b),  she  went  to  the  said  house  and  saw 
wOBaidR.  C.,  who  asked  her  to  accompany  him  to  a  magistrate 
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eSabsUtuted  for  "the  service 
.AchiUi/' 
(i)  The  words  in  italics  in  this 


article  were  not  in  the  libel  as  origi- 
nally brought  in. 
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and  to  deny  having  had  connection  with  him,  if  questioned  by 
such  magistrate;  that  the  said  R.  C.  thereupon  accompanied 
her  in  a  cab  to  the  police  station  in  Cottage  Bow,  Pimlico, 
into  which  he  entered,  she,  the  said  prostitute,  remaining  in 
the  cab ;  that  after  waiting  for  about  half  an  hour,  the  said 
B.  C.  re-entered  the  cab,  and  accompanied  her  to  the  police 
station  in  Bochester  Bow,  into  which  he  entered  while  the  said 
prostitute  remained,  as  before,  in  the  cab ;  that  after  an  interval 
of  some  two  hours  the  said  B.  C.  again  re-entered  the  cab,  in 
which  he  proceeded  with  the  said  prostitute  to  a  house  in 
Shaftesbury  Cresent,  and  thence  to  his  aforesaid  lodgings. 
No.  16.  Grosvenor  Street  West,  where  the  said  prostitute  re- 
mained alone  with  the  said  B.  C.  for  two  or  three  hours,  during 
which  lime,  the  said  B.  C.  committed  adultery  with  her. 

16th.  That  in  the  course  of  the  few  months  immediately 
preceding  the  date  of  this  libel,  the  said  B.  C.  received  another 
prostitute  in  his  said  lodgings,  and  committed  adultery  with 
her. 

17th,  18th,  19th,  and  20th.  The  usual  formal  articles,  plead- 
ing the  identity  and  diversity  of  the  parties,  and  the  jurisdiction 
of  the  Court. 

An  allegation  was  given  in  on  behalf  of  the  husband  to  the 
following  effect :  — 

1st  Article — Counterpleads  the  fourth  article  of  the  libel,  and 
pleads  tfiat  during  their  stay  in  London  he  devoted  himself 
almost  entirely  to  his  wife,  frequently  escorting  her  to  places 
of  amusement  and  public  resort,  and  making  expensive  pur- 
chases for  her  personal  ornament,  and  doing  everything  else 
in  his  power  to  contribute  to  her  gratification. 

2nd.  That  about  six  weeks  after  their  return  to  Brighton, 
on  the  14th  March,  1851,  his  wife,  who,  as  well  for  some  consi- 
derable period  before,  as  at  the  time  and  ever  since  her  said  mar- 
riage, had  been  suflFering  from  ill  health,  went,  with  the  consent 
of  her  husband,  on  a  visit  to  a  friend  of  hers,  resident  at  Cuck- 
field,  in  Sussex,  for  change  of  air ;  that  her  expi*essed  intention 
at  such  time  was,  to  be  absent  for  a  few  days  only,  and  then  to 
return ;  but  that  instead  of  so  doing,  she,  to  wit,  on  the  2nd 
April  following,  signified  to  her  husband,  by  means  of  a  letter, 
addressed  to  him  by  her  solicitor,  that  she  was  determined 
never  to  return  to  him,  and  never  again  to  live  and  cohabit 
with  him ;  that  to  such  determination  she  adhered,  though 
earnestly  remonstrated  with  (by  letter),  and  entreated  to  forego 
it,  by  her  said  husband ;  that  from  such  time  she  carefully  con- 
cealed her  place  of  residence  from  him ;  that  he,  in  vain,  en- 
deavoured to  discover  the  same,  and  heard  (directly)  neither 
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4th.  Coonterpleads  the  13th  and  14th  articles  of  the  libel, 

fad  alleges  that  the  said  B.  C.  (who  was,  and  is,  a  member  of 

i  oertain  society  called  the  '^  Female  Aid  Society,"  established 

11  Bed  Lion  Square,  London,  and  who,  from  the  year  1850,  had 

tdkoi  BB  he  still  takes,  an  active  part  in  promoting  the  object  of 

fkinciety)  sometime  in  the  said  month  of  July,  1852,  for  the 

intlinie,  met  and  accosted  a  female,  being  the  female  meant 

VBtended  (obviously  a  woman  of  the  town,  and  who  has  since 

kcB  produced  and  examined  as  a  witness  in  this  cause  on  be- 

Uf  of  his  wife,  the  said  J.  M.  B.  C.,)  by  the  names  of  ^'  Fanny 

Akzander,"  but  who  then,  in  answer  to  his' inquiry,  stated  to 

the  said  R.  C.  that  her  names  were  Helen  Alexander,  in  the 

Md  Yauxhall  Bridge  Boad ;  that  the  said  B.  C,  in  conversing 

with  the  said  female  on  such  occasion,  urged  and  endeavoured 

only  to  persuade  her  to  abandon  her  course  of  life,  and  to  put 

lienelf  under  the  protection  of  the  said  society;    that  it  is 

Qtteriy  untrue  that  he  then  or  at  any  other  time  took  indecent 

(or  mj)  liberties  with  the  person  of  the  said  female,  or  that  on 

the  said  occasion  or  any  other,  he  had  sexual  connection  with 

tlie  said  female,  or  committed  adultery  with  her. 

5th.  Counterpleads  the  15th  article  of  the  libel;  and  with 
Rfereoce  to  circumstances  therein  mentioned,  alleges  that^  in 
tke  evening  of  a  day,  early  in  the  month  of  August,  1852,  the 
sud  R.  C.  accidentally  saw  a  fellow-countryman  of  nis,  named 
Guadaleta,  conversing  with  a  female  (whom  he  immediately  re- 
cognised as  the  female  he  had  seen  and  conversed  with,  in  the 
Dttnner  as  and  to  the  effect  mentioned  in  the  preceding  article 
of  this  allegation),  in  the  neighbourhood  of  his,  Guadaleta's 
lodglnga,  in  Gillingham  Street,  Pimlico,  and  into  which  lodgings 
^  said  Guadaleta  presently  entered  with  the  said  Fanny  (or 
Helen)  Alexander,  though  at  such  time  the  said  Guadaleta  was 
t  candidate  for  the  office  of  minister  of  the  Italian  Protestant 
Church,  in  Newman  Street,  Oxford  Street,  London ;  and  in  re- 
ference thereto,  an  advertisement  had  shortly  before,  to  wit,  on 
4e  26th  of  the  preceding  month  of  July,  appeared  in  the  Times 
newspaper,  calling  upon  any  one  who  had  aught  to  object 
to  the  moral  character  of  the  said  Guadaleta,  to  communicate 
the  same  to  the  Bev.  Mr.  Glennie,  one  of  the  secretaries  to  the 
Society  for  the  Promotion  of  Christian  Knowledge  ;  and  that 
It  was  the  circumstance  of  such  advertisement,  and  his  know- 
ledge of  the  fact  of  the  said  Guadaleta  being  such  candidate, 


firom  nor  of  his  said  wife  until  after  an  interval  of  about  a  year  1853. 

and  a  half,  when,  to  wit,  on  the  10th  January,  1853,  he  was  Ciocci 

aenred  with  the  citation  in  this  cause.  ^*** 
3rd.  Exhibits  and  annexes  certain  letters. 


Pieadm^ 
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that  induced  the  said  B.  C.  to  notice  (as  he  did)  the  fact  of  the 
said  Guadaleta  taking  the  said  female  to  his,  Guadaleta's  lodg- 
ings, as  hereinbefore  pleaded ;  that  in  the  month  of  October 
following,  the  said  B.  C,  who  was  and  is  the  Italian  translator 
of  the  said  Society  for  the  Promotion  of  Christian  Knowledge, 
was  induced  (though  with  some  reluctance)  to  mention  what  he 
had  seen  of  the  said  Guadaleta's  conduct  aforesaid  to  the  said 
]\Ir.  Glenn ie,  who  was  also  honorary  secretary  to  a  committee 
of  which  the  Rev.  Mr.  Burgess,  the  rector  of  Upper  Chelsea, 
was  a  member,  for  the  selection  of  minister  for  the  Italian  Pro- 
testant Church  in  London,  and  who  again  communicated  such 
information  to  the  said  Rev.  Mr.  Burgess ;  whereupon  the  said 
Bey.  Mr.  B.  had  an  interview  with  the  said  B.  C,  and  requested 
of  him  (at  least  as  understood  by  the  said  B.  C.)  some  evidence 
of  the  improper  (if  improper)  connection  of  the  said  Guadaleta 
with  the  said  female ;  that  in  compliance  with  such,  the  request 
of  the  said  Bev.  Mr.  B.,  the  said  B.  C,  not  being  aware  of  the 
residence  of  the  said  Fanny  (or  Helen)  Alexander,  or  when  or 
where  he  might  fall  in  with  her,  he  on  the  2nd  of  November 
following,  described  her  to  a  policeman  on  duty  in  Stafford 
Street,  Pimlico,  (believing  that  such  was  one  of  her  haunts,) 
who  said  he  well  knew  her,  and  promised  to  send  her  to  his 
lodgings.  No.  16.  Grosvenor  Street  West,  Pimlico,  the  next 
time  he  met  her ;  for  which  purpose  the  said  B.  C.  gave  the  said 
policeman  a  printed  card,  with  his  name  and  his  said  address; 
that  on  the  evening  of  the  said  day,  the  said  B.  C.  (being  then 
in  company  with  another  fellow-countryman,  a  Signer  Patri- 
archi),  himself  met  accidentally  the  said  Fanny  (or  Helen) 
Alexander,  whom  he  had  not  seen  since  her  previous  interview 
with  him  hereinbefore  pleaded,  and  requested  her  to  come  to  his 
said  lodgings  on  the  following  day,  which  she  promised  to  do ; 
that  accordingly  on  the  following  day,  November  3rd,  the  said 
Fanny  (or  Helen)  Alexander  went  to  the  said  lodgings,  and 
found  there  the  said  B.  C,  and  with  him  the  said  Signer  Pa- 
triarchi,  and  when  and  where  the  said  Signer  P.,  in  the  presence 
of  the  said  B.  C.,  put  certain  questions  to  the  said  Fanny  (or 
Helen)  Alexander  concerning  her  connection  with  the  said 
Guadaleta ;  which  questions,  as  also  her  answers  thereto,  he  put 
down  in  writing,  to  wit,  on  the  paper  writing  hereto  annexed, 
marked  No.  10.  (a),  (to  which  the  party  proponent  prays  leave 


(a)  On  the  3rd  of  November, 
1852,  the  following  questions  were 
addressed  to  Miss  Helen  Alexander, 
and  answered  as  follows  :  — 

1 .  Have  you  ever  seen  this  gentle- 
men walking  with  another  gentleman 
in  Shaftesbury  Crescent? — Yes. 


2.  What  day?  — On  the  4th  of 
August-,  1852. 

3.  If  you  see  the  gentleman  could 
you  know  him  again  ?  —  Yes. 

4.  Have  you  had  anything  to  do 
with  him  ?  — Yes ;  I  went  with  him 
that  evening. 
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to  refer  in  part  supply  of  proof  of  the  premises),  and  to  authen- 
ticate the  same,  added  his  signature  thereto,  as  and  where  such 
dgnature  now  appears  thereon  ;  that  after  this  had  been  done, 
the  said  K.  C.  (as  conceiving  that  such  was  proper,  if  not  ne- 
oessarj,)  took  the  said  Fanny  (or  Helen)  Alexander  with  him  in 
a  cab  to  the  police  station,  in  Cottage  Row,  Pimlico,  and  thence 
(at  the  recommendation  of  the  Police  Inspector  in  Cottage  Kow) 
to  the  police  court  in  Rochester  Kow,  as  pleaded  in  the  said 
fifteenth  article  of  the  said  libel,  but  not  for  the  purpose  therein 
moiliidsely  pleaded,  of  inducing  her  to  disclaim  upon  her  oath 
aajfllicit  connection  between  her  and  himself,  which  he  neither 
iid  had,   nor  (to  his  knowledge)  was  believed  or  suspected 
to  have   bad ;  but   for   the  purpose,  and  no  other,  of  having 
kr  sworn   to   the   truth  of  the  statement  contained   in  her 
answers  to  the  questions  put  ]to  her  as  aforesaid  by  the  said 
Signer  P.,  relative  to  her  illicit  connection  with  the  said  Guada- 
leta,  though  such  his  purpose  was  frustrated,  by  the  refusal  of 
the  magistrate,  at  the  said  police  office,  to  swear  the  said  Fanny 
(or  Helen)  Alexander  to  the  truth  of  such  statement ;  that  the 
aeud  B.  C.  thereupon  went  back  in  the  cab  to  his  said  lodgings, 
at  No.  16.  Grosvenor  Street  West,  taking  the  said  Fanny  (or 
Helen)  Alexander  back  in  the  cab  with  him  as  far  as  it  went 
her  way,  but  set  her  down  at  the  corner  of  Windsor  Terrace^ 
Pimlico,  that  (as  she  said)  being  near  where  she  lived,  and  where 
she  desired  to  be  set  down ;  which  having  done,  the  said  R.  C. 


1S53. 

Ciocci 

against 
Ciocci. 
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5.  Dul  you  stay  with  him  all  the 
wght?— Yes. 

6.  At  what  o'kloc  did  you  left  in 
the  morning? —  About  eight  o*kloc. 

7.  What  did  he  say  to  you  during 
the  night?  —  That  he  was  going  to 
leire  that  appartement ;  that  next 
^*7  was  going  in  the  country  to  pay 
a  TJsit  to  some  friends. 

^.  How  much  did  he  gave  you? 
—  Fire  shillings. 

9.  Have  you  seen  him  since  that 
crening?  —  Yes,  twice;  once  near 
Vaaxhall  Bridge,  and  another  time 
in  Belgrave  Road. 

10.  what  did  he  say  to  you?  — 
Thit  I  am  a  very  batl  girle  to  go 
«nd  tell  to  his  friend  every  thing. 

11.  Where  he  lived?  —  At  39. 
GiUingham  Street,  Pimlict;. 

12.  What  part  of  the  house  had 
he?  —  The  parlour,  and  de  back 
jarlour  for  his  bedroom. 

13.  Did  you  really  sleep  with 
him?  — Yes. 

14.  Have  you  been  with  him  after- 
wards?—No. 


15.  Did  any  one  sec  you  in  the 
house  ?  —  Nobody. 

16.  Have  you  seen  this  gentleman 
when  you  entereci  the  house  ? — I  did 
not ;  1  thought  he  harl  go  on  away. 

17.  Have  you  seen  him  before  that 
evening  ?  —  Yes ;  and  1  told  him  all 
my  life. 

18.  AVhat  did  he  say  to  you?  — 
He  wished  me  to  chang  my  life,  to 
go  to  servis;  and  he  sayed  that  he 
would  send  me  in  an  establishment 
at  Red  Lion  Square,  where  they 
would  take  care  of  me,  and  so  find 
me  a  place. 

19.  Were  you  glad  to  go  and 
change  your  life  ? — Yes. 

Would  you  go  now  ?  —  No. 

20.  Make  a  description  of  the 
gentleman.  —  He  is  rather  toll,  and 
tin  face,  with  large  mouth,  black 
wiskers,  and  bold. 

21.  Have  you  ever  had  anything 
to  do  with  this  gentleman? — Jfever. 

(Witness)         C.  Patkiarcui. 
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returned  alone  in  the  cab  to  his  said  lodgings,  where  the  said 
Signor  P.  then  was  expecting  his  return,  and  who  spent  the  rest 
of  the  day  with  the  said  K.  C. ;  that  in  his  way  home  from  the 
said  police  court,  the  said  K.  C.  called  at  a  house  in  Shaftesbury 
Crescent,  as  mentioned  in  the  said  fifteenth  article  of  the  libel, 
and  went  into  it  for  a  short  time  to  speak  to  an  acquaintance  of 
his  who  resided  there ;  but  that  he  left  the  said  Fanny  (or  Helen) 
Alexander,  whilst  he  was  so  in  the  said  house,  sitting  by  herself 
in  the  cab  at  the  street  door;  that  the  said  Fanny  (or  Helen) 
Alexander  was  never  at  the  said  house.  No.  16.  Grosvenor 
Street  West  (at  least  to  the  knowledge  of  the  said  B.  C),  save 
at  the  time,  and  for  the  purpose,  and  under  the  circumstances 
hereinbefore  pleaded ;  that  it  is  utterly  false,  as  pleaded  in  the 
said  fifteenth  article,  that  she  was  again,  or  a  second  time,  at  the 
house  on  the  said  day,  and  that  then  and  there,  as  falsely  pleaded, 
(or  at  any  other  time  or  place,)  he,  the  said  B.  C,  had  the  carnal 
use  and  knowledge  of  the  said  Fanny  (or  Helen)  Alexander. 

6th.  Pleads,  that  by  the  words  "  another  gentleman,"  occur- 
ring in  the  question  No.  1.,  and  the  words  "  the  gentleman," 
occurring  in  the  questions  numbered  3.  and  20.  in  the  exhibit 
marked  No.  10.  annexed  to  this  allegation,  was  meant  or  in- 
tended the  aforesaid  Italian,  Signor  Guadaleta,  and  that  by  the 
words  "  this  gentleman,"  occurring  in  the  questions  numbered 
1. 16.  and  21.,  the  words  "  his  friend,"  occurring  in  the  question 
numbered  10.,  and  the  word  "  him,"  occurring  in  the  question 
numbered  17.  in  the  same  exhibit,  was  meant  or  intended 
Raffaele  Ciocci,  the  party  in  this  cause. 

The  cause  was  argued  at  great  length,  on  several  days,  by  Dr. 
J?.  Pkillimore  and  Dr.  Deane^  on  behalf  of  the  wife ;  and  Dr. 
Addams  and  Dr.  Twiss^  on  behalf  of  the  husband. 

Judgment  deferred. 


Jan,  18.  1854. 
Judgment, 


The  admitted 
facts  of  thej 
case. 

Marriage, 
Jan.  Id.  1851. 


Dr.  Lushington.  This  case  has  been  fully  discussed  at  the 
bar,  the  argument  occupying  no  less  than  four  days,  and  I  think 
that  time  has  been  well  spent ;  for  on  the  present  occasion  the 
veracity  of  many  witnesses  is  called  in  question,  and  the  evidence 
is  contradictory  to  a  very  great  extent,  and  much  time  must 
necessarily  be  consumed  in  the  investigation  requisite  to  the 
discovery  of  the  truth. 

I  must  commence  with  stating  a  few  of  the  admitted  facts. 
The  marriage  took  place  on  the  15  th  January,  1851.  It  ap- 
pears that  Mr.  Ciocci  was  an  Italian  refugee,  and  for  some 
years  resident  in  this  country ;  that  he  derived  his  maintenance 
by  teaching  languages,  and,  for  some  time  previous  to  the  mar- 
riage, at  Brighton.     The  lady  was  Jemima  Mary  Bacon  Frank, 
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tesided  at  Bright6n  and  possessed  a  considerable  fortune.     The      .  ^^^^'  . 
ages  of  the  parties  do  not  distinctly  appear^  but  the  lady  was        Cioccx 
the  elder.  ,  ,  Z^ 

There  is  enough  in  these  circumstances  to  satisfy  my  mindi      judgmenL 
that,  according  to  all  probability,  this  was  not  a  marriage  likely  Disparity  of 

to  produce  much  happiness.     The  parties  moved  in  a  different  y«*"  ^^  ^' 
*  **  *  111  cumstances.. 

sphere  of  life,  and  the  fortune  was  well  secured  to  the  lady. 

The  parties  separated  on  the  14th  of  March,  1851.  What  Separatioii, 
wfere  the  particular  circumstances  which  led  to  this  separation  are  JJsk^  ^*^ 
not  disclosed  by  the  evidence  in  the  cause.  Much  is  very  inconve- 
niently left  to  the  Court  to  conjecture.  For  instance,  I  know  no 
fact  immediately  preceding  March  14, 185 1,  which  caused  the  co-  ' 
habitation  to  cease.  However,  cease  it  did;  and  I  find  Mr.  Ciocci 
in  London,  and  Mrs.  Ciocci  elsewhere.  From  this  time  to  the 
commencement  of  this  suit,  in  Hilary  Term,  1853,  there  is  an 
entire  blank,  with  one  exception:  that  it  appears  that  Mrs-Ciocci^ 
by  her  agents,  was  endeavouring  to  find  proofs  to  support 
charges  of  adultery  against  her  husband.  All  I  know  is  from 
the  correspondence;  whence  it  may  be  collected  that  Mr.  Ciocci, 
in  conformity  with  his  declarations,  did  not  endeavour  to  enforce 
co-habitation,  and  from  the  same  source  I  form  the  conclusion 
that  Mrs.  Ciocci  had  no  knowledge  of  the  special  act  of  cruelty 
now  charged,  for  such  knowledge  would  be  wholly  inconsistent 
with  her  letters. 

With  respect  to  the  charge  of  general  cruelty  and  ill-treat-  Charge  of 
ment,  I  am  of  opinion  that  it  wholly  fails,  and  that  the  evidence  no^supiwrted.^ 
brought  to  support  it  is  so  entirely  insufficient,  that  it  would  be 
a  waste  of  time  to  discuss  it,  and  more  especially  because  that 
evidence  has  no  bearing  on  the  specific  act  of  cruelty  charged  in 
the  libeL 

I  now  address  my  attention  to  tlie  6th  article  of  the  libel,  to  Charge  of 
the  facts  pleaded  therein,  and  to  the  evidence  adduced  to  substan-  commmicatinr 
tiate  the  charges  therein  contained.  The  6th  article  charges,  that  the  yenereal 
Mr.  Ciocci  before,  at,  and  after  his  marriage  was  suffering  from 
the  venereal  disease ;  that  he  was  attended  by  divers  medical 
persons;  that  he  was  warned  against  the  risk  of  communicating 
the  disease  if  he  then  married ;  that  he  did  marry,  and  did  com« 
mnnicate  the  disease  to  his  wife. 

If  these  averments  are  proved,  I  should,  both  on  principle  and  If  proved, 
authority,  entertain  no  doubt  in  deciding  that  an  act  of  legal  Joubfediybe 
cruelty  had  been  committed.     The  proof  necessary  to  establish  legal  cruelty, 
such  charges  is  twofold :  evidence  that  Mr.  Ciocci  himself  had 
the  disease,  and  evidence  that  his  wife  was  also  affected  thereby. 

Mr.  Watson  is  the  first  witness  to  whose  testimony  I  shall  Evidence 
advert ;  and  I  see  not  the  slightest  reason  why  I  should  not  P"*^Si2*J 
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,  ^^^^'  ,     give  the  fullest  credit  to  his  testimony.     This  gentleman  had 

Ciocci        been  acquainted  with  Ciocci  for  three  or  four  years  prior  to 

C?^L        November,  1850.     On  the  17th  pf  this  month  Mr.  Watson, 

Judgment,      '^^^  practised  as  a  surgeon  at  Brighton,  attended  Ciocci,  and 

before  mar-       found  him  suffering  from  the  venereal  disease,  and  so  continued 

riage  the  hus-    to  attend  him  till  the  27th  December,  when  he  was  not  cured, 

fering  from  the  ^^^  when  Mr.  Watson  left  him  in  charge  of  Dr.  Starr,  who 

disease}  succeeded  to  his  practice. 

Dr.  Starr  states  that  Mr.  Watson  left  Brighton  towards  the 
end  of  December,  1850,  and  was  absent  the  greater  part  of 
January ;  that  he  succeeded  to  his  practice,  called  upon  Ciocci 
f^  a  patient,  and  saw  him.  On  the  10th  of  January  Ciocci 
told  Dr.  Starr  that  he  had  consulted  a  foreign  gentleman, 
whose  medicines  had  been  of  service  to  him.  An  inspection 
then  took  place,  and  Dr.  Starr  swears  that  Ciocci  then  had 
a  venereal  sore  which  had  been  a  bad  syphilitic  chancre,  but 
was  then  in  a  healing  state.  Dr.  Starr  further  deposes,  in 
answer  to  the  63rd  interrogatory,  that  it  appears  from  Mr. 
Watson's  books,  that  the  medicines  furnished  were  mercurial 
pills,  sarsaparilla,  and  nitric  acid.  Dr.  Starr  did  not  pre- 
scribe himself. 

To  this  evidence  there  is  nothing  whatever  opposed ;  there  is 
no  contradictory,  —  no  conflicting  testimony.  I  have  no  right, 
either  legally  or  morally,  to  doubt  either  the  veracity  or  the 
medical  knowledge  of  these  gentlemen.  It  is  therefore  proved 
beyond  all  question,  that  Ciocci  had  the  venereal  disease  for 
some  time  immediately  prior  to  the  marriage,  and  that  it  was 
in  a  healing  state,  but  not  healed,  on  the  10th  of  January. 
and  that,  The  next  question  is,  whether  he  communicated  this  disease 

he^nmrriedT  *^  ^^'  Ciocci.  I  hardly  think  it  necessary  to  inquire  whether 
and  ran  the  there  is  evidence  of  his  having  been  warned  of  the  danger  if 
nicating  it  to  "  he  married  in  the  state  in  which  he  is  clearly  proved  to  have 
his  wife.  been ;    for  I  am  of  opinion  that  common  sense,  ordinary  ex- 

perience (I  speak  not  of  higher  motives),  must  have  suggested 
to  him  the  probable  consequences,  — the  consequences  likely  to 
result  in  the  ordinary  course  of  things,  from  marriage  under  the 
circumstances  proved  to  have  existed ;  and  if  this  were  a  point 
necessary  to  be  determined,  I  should  hold,  and  without  doubt, 
that  if  a  man  married  under  such  circumstances,  and  commu- 
nicated to  his  wife  the  venereal  disease,  it  was,  to  use  the 
mildest  term  applicable  to  such  conduct,  such  utter  reckless- 
ness of  the  health  and  comfort  of  his  wife,  that  if  he  did  com- 
municate such  disease,  he  was  guilty  of  cruelty  in  the  eye  of 
the  law ;  and  I  should  hold  this  upon  the  principle  that  who- 
ever does  an  act  likely  to  produce  injury,  and  the  injury  fol* 
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lows,  can  neyer  excuse  himself  by  sayiDg,  that  he  hoped  a     .  ^^^'  . 
probable  consequence  might,  by  some  peculiar  good  fortune,  not       Ciooci 

But  if  warning  was  necessary,  warning  he  had,  and  ample  j^dgmmx, 
warning,  too,  from  Mr.  Watson ;  who  told  him  that  it  was  im- 
possible for  him  to  marry  until  he  was  quite  cured, —  impossible 
for  him  to  marry  in  the  state  in  which  he  was.  This  was  his 
state  on  the  27  th  of  December.  What  his  state  was  on  the 
lOth  of  January,  five  days  before  the  marriage,  I  learn  from 
Dr.  Starr. 

It  would  be  a  mockery  of  all  that  is  decent,  honest,  or 
honourable,  to  say,  that  Mr.  Ciocci  was  then  in  a  state  to  con- 
summate marriage.  I  will  not  debase  the  office  I  hold  by 
weighing  degrees  of  risk ;  to  marry  and  consummate  a  marriage 
with  the  slightest  chance  of  communicating  such  a  disease,  was 
a  crime  and  a  sin. 

But  to  revert  to  the  question :  Was  the  disease  so  communi-  But  partly  from 

1         •!*  9\    T  •  /•  •»«'      ,.i  i>T     the  fliult  of  the 

cated  to  the  wife  ?   Let  me  agun  refer  to  Mr.  Watson.     He  examber,  the 
eays,  "I  was  still  in  Brighton  in  February,  1851.     He  told  me  ^'^^^^/^^ 
lie  was  married,  and  wished  me  to  prescribe  for  his  wife.   I  did  he  did  comma- 
not  know  her ;  I  never  saw  her.    When  I  called  on  the  17th  of  ^«^»^  <>'^ 

.  contrary. 

February,  at  his  house  in  Clarence  Square,  she  refused  to  see 
me.     I  prescribed  for  her  from  his  description  of  her  ulment." 
Before  I  comment  on  the  evidence  bearing  upon  this  point, 
I  must  express  my  surprise  and  deep  regret  that  the  examiner 
bas  left  the  evidence  on  this  article  in  the  doubtful  state  in 
which  I  find  it.     Surely  it  was  his  duty  to  have  asked  what 
was  Ciocci's  description  of  his  wife's  ailment,  for  he  has  taken 
doim  that  description  there  was.     Surely  he  should  have  asked 
for  what  disease  Mr.  Watson  prescribed ;  what  his  prescription 
was.     Had  this  been  done,  the  case  would  have  been  com-> 
psratively,  if  not  entirely,  clear,  one  way  or  the  other.     This 
most  unfortunate  omission  has  left  this  most  material  part  of 
the  evidence  in  doubt  from  which  it  will  not  be  easy  to  extri- 
cate it 

Before  I  express  my  opinion  as  to  the  effect  of  this  evidence, 
I  will  consider  Mr.  Seabrook's. 

Mr.  Seabrook  was  the  medical  attendant  of  Mrs.  Ciocci  both 
before  and  after  marriage.  On  the  17th  of  February  he  at- 
tended upon  her.  She  was  suffering  from  inflammation  of  her 
1^,  and  generally  out  of  healtL  He  prescribed  for  such 
inflammation,  and  about  the  second  week  in  March,  she  re- 
covered. During  the  early  part  of  his  attendance,  she  men- 
tioned having  a  discharge  from  the  parts  of  generation,  which 
he  attributed  to  natural  causes.     On  interrogatory,  he  says, 
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^ . » 

Ciocci 
against 
Ciocci. 

Judgment 

Strong  pre- 
samption  of 
the  communi- 
cation  of  the 
disease  re- 
butted. 


In  order  to 
constitute 
cruelty,  there 
must  be,  not 
merely  the 
risk,  but  actual 
communica- 
tion, which 
not  being 
proved,  the 
charge  of 
cruelty  is  not 
sustained. 


^'  That  this  discharge  lasted  about  two  weeks,  and  then  ceased, 
as  Mrs.  Ciocci  stated.  He  never  attended  her  for  the  venereal 
disease ;  she  never  complained  of  it.  Hb  prescriptions  were 
for  a  different  disorder." 

The  question  is,  what  conclusion  the  Court  ought  to  draw 
from  the  evidence  of  these  medical  persons  considered  together. 
1st  I  am  of  opinion  that  it  being  clearly  proved,  that  Mr.  Ciocci 
was  suffering  under  the  venereal  disease,  and  so  late  as  January 
the  10th,  and  the  marriage  taking  place  January  the  13th, 
the  probability  is,  that  he  communicated  it  to  his  wife.  2ndly. 
I  think  this  probability  strengthened  by  the  fact  of  Mr.  Ciocci 
consulting  Mr.  Watson  as  to  the  health  of  his  wife ;  not  as  to 
her  having  the  venereal  disease ;  that  is  not  so.  3rdly.  Farther 
evidence  is  furnished  by  the  fact  of  the  discharge  spoken  to  by 
Mr.  Seabrook. 

But  against  these  presumptions,  strong  as  they  are,  there  is 
evidence  which  weighs  in  a  contrary  direction,  and  the  absence 
of  evidence  of  still  greater  importance.  The  fact  of  Mrs.  Ciocci 
having  another  disorder,  and*  being  attended  by  Mr.  Seabrook, 
to  whom  no  disclosure  was  made ;  but  above  all  other  circum- 
stances, the  fact  that  Mrs.  Ciocci  recovered  from  the  symptoms, 
whatever  they  were,  without  any  medicine  for  the  venereal 
disease,  as  far  as  appears  by  the  evidence,  must  have  consider- 
able weight.  If  she  had  taken  that  infection,  I  apprehend  that 
she  would  not  be  relieved  from  its  effects  without  medicine 
adapted  to  the  cure  of  that  disease.  Mr.  Seabrook  gave  her 
none.  What  Mr.  Watson  prescribed,  the  examiner  has,  most 
unfortunately,  I  repeat,  left  in  the  dark.  Moreover,  I  do  not 
find  in  Mrs.  Ciocci's  answers  (and  the  fact  might  have  been 
stated  in  answer  to  the  2nd  article)  nor  elsewhere,  when  she 
discovered  that  she  had  such  disease,  nor  how  she  was  cured. 

Strong  as  the  probabilities  may  be,  I  cannot  presume  the 
affirmative;  and  this  being  so,  I  am  compelled  to  come  to  the 
conclusion  that  it  is  not  proved  by  affirmative  evidence  that 
Mrs.  Ciocci  was  infected  with  the  venereal  disease. 
.  I  think,  therefore,  that  the  charge  of  cruelty  fails;  for  I  am  of 
opinion  that  it  is  essential,  to  support  that  charge,  that  the  corptis 
delicti  should  be  proved,  and  here  there  is  not  adequate  proof. 
And  if  there  be  not  adequate  proof  of  the  fact,  however  great 
the  moral  delinquency  of  consummating  a  marriage  with  the 
probable  chance  of  communicating  the  venereal  infection,  I  am 
not  prepared  to  say  that  so  doing  constitutes  legally  an  act  of 
cruelty  as  understood  in  these  Courts.  In  order  to  constitute 
an  act  of  legal  cruelty  there  must  be,  in  my  opinion,  an  actual 
communication  of  the  disease,  and  the  running  the  risk  is  not 
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sufficient,  (a)    I  must  therefore  pronounce  that  the  charge  of  '  . 

cruelty  is  not  sustained.  Ciocci 

Before  I  address  my  attention  to  the  evidence  adduced  to        ck>ccL 
support  the  charge  of  adultery^  I  must  notice  that  there  is  an      judgmemt 
extraordinary  gap  in  the  history  of  this  case  accounted  for  Extraordinary 
neither  in  plea  nor  eyidence,  at  least  with  any  accuracy.  toiy^f  the  **" 

I  presume  that  this  lady  continued  to  live  somewhere  apart  caie. 
from  her  husband  from  March,  1851 ;  that  he  came  to  reside  in 
London,  and  follow  his  occupation  as  a  teacher  of  the  Italian 
language  (this  I  am  left  to  presume,  as  it  is  nowhere  dbtinctly 
stated);  and  that  some  intimation  having  in  some  way  reached 
Mrs.  Ciocci  or  her  friends,  the  inquiry  was  instituted,  which 
appears  by  the  evidence  of  Edser  and  others. 

Tlus  has  led  to  the  employment  of  policemen,  of  persons  also  Employment 
who  had  been  in  the  police,  and  to  the  examination  as  witnesses  ^ndothers^to 
of  conunon  women 'of  the  town.     Whenever  persons  of  this  procure  evi- 
description,  such  as  Owen  and  others,  are  employed  for  money  testimony  of 
to  procure  evidence  to  establbh  any  fact,  all  that  they  do  or  ^^^  persona 
wy  must  be  watched  with  great  vigilance,  and  for  divers  reasons ;  ceived  with 
Bach  persons  are  naturally  anxious  to  attain  their  object,  and  P***  caution, 
generally  to  a  certain  extent  their  pecuniary  reward  depends,  or 
18  by  them  supposed  to  depend,  on  their  success;  and  the  very 
nature  of  their  employment, — the  constant  mixing  with  the 
lowest  characters, — does  not  tend  to   make  them    the    most 
scrnpulous  agents.     Great  care  and  caution,  therefore,  is  neces- 
any ;  but  such  caution  must  not  be  carried  to  an  extravagant 
length,  for  we  all  know  that  upon  evidence  so  procured  the  lives 
of  many  men  formerly  depended,  and  even  at  this  day  all  but 
fife  does  frequently  depend.     Somewhat  similar  observations 
*pply  to  the  other  class  of  witnesses, — the  testes  lupinares^  as  we 
are  in  the  habit  of  calling  them,  especially  when   they   are 
accomplices;   but  if  voluntary  association  with   such   persons 

(a)  Mrs.  Ciocci*s  counsel  argued  cohabitation,  the  husband  forcing  his 

ftrongly   that   the    risk    would    be  wife  to  his  bed,  when  he  was  yiolentlj 

emelty  without  actual  communica-  affected  with  venereal  disease.     It  is 

tion  of  the  disease,  and  cited  Popkin  not  necessary,  when  there  is  an  at- 

T.  Popkiii,    1  Hag.  76.5.  n.    In   that  tempt  at  violence  by  an  overt  act^ 

CAM   It  was   pleaded   as   an  act  of  to  wait  till  it  is  actually  put  into 

cruelty  ^  thai  the  husband,  when  in-  execution.     Here   he   attempted  to 

fected  with    the    venereal    disease,  draw  her  to  his  bed  when  infected 

attempted  to  sleep  in  the  same  bed  with  venereal  disease;  an  injury  of 

with  his  wife,  and  that  on  her  refusal  a    most    malignant  kind,    and    at- 

he  became  violently  enraged,  made  tempted  in  the  most  improper  and 

nae  of  many  outrageous  and  dreadful  violent  manner.** 
menaces  to  compel  her ;  and,  on  one  The  circumstances  of  the  two  cases 

occasion,  seized  her  in  his  arms,  and  being  so  different,  especially  quoad 

forcibly  dras^d  her  along  towards  the  knowledge  of  the  wife,  the  pre- 

his  bed.**     In   his  judgment  Lord  sent  decision  does  not  appear  in  any 

SioweU  saidf  "  Here  cruelty  is  car-  respect  to  impeach  that  in  Popkin  v. 

lied  down  to  the  latest  period  of  the  Popkin. 
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Judgment 

If  on  the  ba- 
lance of  eri- 
dence  there 
exist  any  rea- 
sonable doubt, 
it  most  be 
given  in  favour 
of  innocence 
and  against 
guilt 

Some  interro- 
gatories in  the 
case  extraordi- 
nary and  quite 
irrelevant. 


Charge  of 
solicitation  of 
chastity  not 
supported  by 
credible  evi- 
dence. 


Charge  of 
adultery  with 
Charlotte 
Thomas. 


should  be  proved  or  admitted,  such  objection  will  come  with 
an  ill  grace,  and  will  be  entitled  to  much  leas  weight  if  urged 
bj  a  person  so  circumstanced. 

j^rom  all  the  circumstances,  from  the  probabilities,  from  the 
conduct  generally  of  Mr.  Ciocci,  from  corroboration,  if  any,  the 
Court  must  form  the  best  judgment  it  can,  remembering  always 
that  if  there  be  reasonable  doubt,  the  balance  should  preponde- 
rate in  favour  of  innocence,  and  against  guilt. 

I  cannot  pass  over  altogether  in  silence  the  extraordinary 
nature  of  some  of  the  interrogatories  addressed  to  the  witnesses 
on  the  libel.  Amongst  other  parts  of  the  8th  and  9th  interro- 
gatories the  witnesses  are  asked,  '*  Whether  Mr.  Ciocd  is  not  a 
member  of  the  Church  of  England."  What  that  has  to  do  with 
the  question  to  be  decided  in  this  case  I  am  at  a  loss  to  conceive. 
It  cannot,  I  trust,  for  an  instant  be  supposed  that  the  same 
measure  of  justice  will  not  be  meted  out  to  all  parties  litigating 
in  a  court  of  justice,  whatever  may  be  their  religious  persuasions, 
nor  that  any  party  will  derive  any  advantage,  because  either 
from  education  originally,  or  from  adoption,  he  professed  one 
faith  or  another.  No  impression  could  possibly  be  made  upon 
the  mind  of  the  Court  by  such  an  interrogatory. 

Then  there  is  an  interrogatory  as  to  the  religious  futh  of 
Mrs.  Ciocci,  and  whether  some  Roman  Catholic  Priest  or 
Cardinal  has  not  been  in  communication  with  her,  and  that 
generally,  without  any  reference  to  this  suit.  I  cannot  conceive 
what  is  the  legitimate  drift  (a)  of  these  interrogatories ;  but  be 
the  drift  what  it  may,  there  is  not  the  least  evidence  touching 
this  cause  produced  by  them.  I  shall  have  occasion  hereafter 
to  comment  upon  some  of  the  other  intern^tories,  and  will  now 
only  observe  that  for  all  useful  purposes  I  think  they  might 
have  been  greatly  reduced  in  number. 

But  to  return  to  the  evidence.  Following  the  order  of  the 
libel,  the  9th  and  10th  article  pleads  what  I  will,  though  per- 
haps incorrectly,  term  the  solicitation  of  chastity  of  Jane  Legg. 
I  am  of  opinion  that  the  evidence  of  Jane  L^g  alone,  unsup- 
ported by  other  testimony  cannot  be  safely  relied  on  to  establish 
the  charges ;  but  to  prevent  misapprehension  I  will  observe  that 
it  is  possible  that  such  evidence  may  have  more  bearing  upon 
other  parts  of  the  cause,  though  not  sufficient  to  establish  the 
charge  here  made.  I  do  not  say  that  it  will  have  such  bearing, 
but  that  it  may. 

The  next  case  which  presents  itself  for  consideration  is  that 
of  Charlotte  Thomas.     This  case  is  most  materially  distinguished 

(a)  Reference  to  the  rejected  passages  in  the  libel  will  explain  the 
reciprocal  insinuations.     Vide  p.  122. 
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irom  that  of  Jane  Legg ;  for  the  acquaintance,  and  I  may  say      .  ^^^'  . 
intimacy,  with  Charlotte  Thomas  b  not  only  not  denied,  but        Ciocci 
admitted;  and  the  sole  question  is,  whether  that  acquaintance        ^^ 
was  of  a  criminal  or  innocent  nature.  judgmemt 

The  explanation  offered  by  Ciocci  is  to  the  following  effect,  Hosband's 
as  appears  from  the   interrogatories    addressed    to  Charlotte  ^^**"*^J^t^ 
Thomas,  from  the  42nd  to  the  49th  inclusive :  That  he,  Ciocci,  anoe  with  her. 
was  connected  with  a  society  called  the  Female  Aid  Society,  in 
Bed  Lion  Square ;  that  from  pure  and  laudable  motives  he  in- 
dnoed  her  to  return  to  her  mother,  then  living  at  Chelsea,  and 
it  must  be  inferred  from  the  interrogatory,  though  not  so  stated 
therein,  that  she  was  a  prostitute  at  the  time ;  and  further,  that 
Ciocct's  conduct  was  free  from  all  improper  motives,  and  was,  to 
use  the  words  of  the  interrogatory,  paternal.     Some  of  these 
circamstances,  though  not   as   relates   specially  to   Charlotte 
Thomas,  are  afterwards  put  in  plea. 

This  being  so,  the  questions  will  be,  1st  Is  there  a  primd  Qaestions:  isL 
facie  case  of  adultery   with   Charlotte   Thomas  established?  primdfacu 
Snd.  Is  that  case  rebutted  by  proof  that  the  acquaintance  was  caseof  adol- 
guiltless,  and  the  conduct  of  Ciocci  free  from  blame  ?  Is  mat  case 

The  16th  article  of  the  libel  charges  adultery  with  a  prostitute  '^J^^J*^ 
not  named,  during  the  few  months  preceding  the  date  of  the  mtercoone 
libel,  viz.,  19th  February,  1853,  at  Ciocci's  lodgings.  No.  16.  ^wi^ocent? 
Grosvenor  Street  West.     It  is  clear  from  the  exhibits,  as  well 
as  from  the  interr(^tories,  that  Ciocci's  legal  advisers  were 
aware  that  Charlotte  Thomas  was  to  be  examined. 

On  the  16th  article,  Owen  deposes,  that  towards  the  end  of  Evidence  on 
the  time  he  was  employed,  which  would  be  December,  1852,  he     ®^  ^^^ 
saw  Charlotte  Thomas  at  the  window  of  Ciocci's  lodgings,  the 
second  floor  of  No.  16.  Grosvenor  Street  West. 

Charlotte  Thomas  gives  her  account  of  her  intercourse  with 
Ciocci ;  at  the  commencement  of  which  she  was  about  seventeen 
years  of  age.  It  began  at  a  dining  house  in  Lisle  Street,  which 
appears  to  have  been  frequented  by  Italians  and  prostitutes.  It 
was  said  in  the  course  of  the  argument  that  Ciocci  was  driven 
by  the  want  of  pecuniary  means  to  resort  to  sueh  places.  I 
cannot  say  that  argument  was  convincing  to  my  mind,  for  I  do 
not  believe  that  frugal  accommodation  cannot  be  procured  in 
this  metropolis  without  the  contamination  of  such  associations. 
I  do  not  look  with  a  very  favourable  eye  upon  these  symposiums 
of  Italian  refugees  and  prostitutes.  However,  I  make  these 
observations  to  show  that  the  argument  did  not  escape  me. 

But  to  proceed  with  Charlotte  Thomas's  evidence.  She  did 
not  see  him  afterwards  for  some  time,  but  on  returning  to  lodge 
in  Lisle  Street  (about  November,  1852,)  she  met  him  in  the 
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,  ^^^^*  .  street,  and  went  to  his  lodgings,  in  Grosvenor  Street  West, 
Ciocci  several  times,  and,  according  to  ber  statement,  committed  adul" 
^       tery  with  him. 

Judgment.  ^'"®  **  ^^^®  raises  the  question  whether  she  is  credible  or 
Is  Charlotte  not :  the  issue  at  once  becomes,  ^^  Is  Charlotte  Thomas  speaking 
IbSTn^r?     true  or  false?" 

There  is  a  di-        First,  let  me  consider  what  she  states  on  cross-examination, 
paac^blt "        ^^  answer  to  the  42nd  interrogatory,  she  negatives  all  knowledge 
the  evidence      of  the  society.     She  says,  "I  do  not  know  anything  of  any 
onmlrei^^^  Buch  society  as  the  interrogate  *  Female  Aid  Society.'     I  am 
days  of  ex-        not  aware  that  the  ministrant  ever  acted  for  any  such  society. 
^^^         I  am  not  aware  that  he  has  been  the  means  of  restoring  any 
females  of  a  certain  class  to  a  moral  course  of  life."     Therefore 
we  must  conclude  from  this,  that  Ciocci  did  not  make  the  com- 
munication to  her. 

In  answer  to  the  43rd  interrogatory,  she  makes  a  statement 
which  requires  great  consideration ;  she  says,  '*  The  ministrant's 
acquaintance  with  me  did  commence  by  his  asking  me  (after 
some  inquiries  about  my  history  and  circumstances)  whether  I 
would  not  consent  to  go  home  to  my  mother's,  if,  at  his  inter- 
cession, she  would  consent  to  receive  me.  I  did  say  that  I  would 
consider  of  it ;  and,  upon  seeing  him  a  day  or  two  afterwards, 
say  to  him  that  I  would  be  glad  to  go  home.  He  did  then  im- 
mediately accompany  me  to  my  mother,  who  then  lived  at  Chel- 
sea, and  induce  her  to  receive  me  into  her  house.  He  has  been 
a  kind  friend  to  me,  and  taken  a  great  interest  in  my  welfare* 
He  could  not  have  done  more  than  he  has  done  for  me,  if  he  had 
been  my  father." 

Now,  to  be  sure  such  evidence  coming  from  the  mouth  of  a 
witness  produced  by  Mrs.  Ciocci  to  prove  adultery,  is  not  only 
exculpation,  but  high  commendation,  and  I  must  say  it  is  some- 
what startling.  Here  is  a  female  examined  upon  the  19th  and 
the  21st  of  April,  and  she  is  brought  up  on  the  22nd  for  crosa- 
examination.  She  then  makes  a  statement  alt<^ether  incon- 
sistent with  her  previous  deposition ;  I  have  no  means  whatever 
of  ascertaining  how  this  was  effected,  but  there  can  be  no  doubt 
that  something  had  taken  place  during  the  intervening  time.  It 
is  impossible  for  me  to  say  which  is  the  truth,  but  I  do  say  that 
by  some  means  or  other  the  witness  was  induced  to  make  a  dif- 
ferent statement ;  and  I  think  it  probable  that  if  the  examina- 
tion had  not  been  interrupted,  such  an  answer  as  that  to  the 
43rd  inteiTogatory  would  never  have  been  given.  If  I  am  to 
believe  that  evidence,  the  conduct  of  Mr.  Ciocd,  with  respect  to 
Charlotte  Thomas,  was  highly  praiseworthy. 
It  is,  however,  a  little  strange,  that  in  the  very  next  breathy 


THE  ECCLESIASTICAL  AND  ADMIRALTY  EEFOBTS: 


187 


this  witness  refuses  to  answer  whether  Mr.  Ciocci  bad  had  a 
criminal  connection  with  her  or  not.  She  says,  '^  I  refuse  to 
answer  upon  oath  the  question,  whether  he  has  ever  had  sexual 
intercourse  with  me,  or  taken  indecent  liberties  with  me.  He 
certainly  has  behayed  most  gentlemanly  &nd  paternally  towards 
me.  I  am  sorry  for  having  told  the  examiner  what  I  did  when 
I  was  with  him  the  first  day  to  be  examined  in  chief."  One 
would  have  supposed  that  there  could  have  been  no  difficulty 
in  answering  this  question,  when  the  answer  to  the  preceding 
part  of  the  interrogatory  is  borne  in  mind,  and  the  paternal 
conduct  of  Ciocci  so  distinctly  averred.  I  must  follow  up  this 
evidence  a  little  farther. 

In  answer  to  the  47th  interrogatory,  the  witness  admits  an 
interview  with  Mr.  Adamson,  the  solicitor,  in  consequence  of  a 
letter  (which  has  not  been  produced)  addressed  to  her,  stating 
that  she  was  to  go  there.  The  date  of  this  interview  was  the  10th 
of  February,  at  which  time  the  suit  had  been  commenced,  though 
the  libel  was  not  given  in  until  the  19th.  She  further  admits 
that  she  then  declared  that  Ciocci  was  totally  innocent,  and  had 
restored  her  to  her  mother ;  and  she  admits  paper  A.  (a)  to 
have  been  a  statement  made  by  her,  and  signed  by  her.  Paper 
A.  is  to  this  effect :  — 

**  10th  February,  1853.  I,  Charlotte  Thomas,  declare,  that 
I  first  saw  Signer  Ciocci,  with  three  or  four  other  gentlemen,  at 
the  Restaurant,  in  Lisle  Street,  Leicester  Square.  I  was  then 
in  company  with  a  Mr.  Matthew,  an  Italian.  I  did  not  speak 
to  Signor  Ciocci  on  this  occasion,  but  I  afterwards  saw  him, 
when  going  into  the  Restaurant  alone ;  he  was  coming  down 
stairs ;  we  had  some  little  conversation  together,  when  he  asked 
me  if  I  would  like  to  go  home  to  my  mother's,  if  he  interceded 
with  her  on  my  behalf.  I  said  I  would  consider  of  it,  and  let 
him  know :  I  saw  him  a  day  or  two  afterwards,  and  told  him  I 
should  be  glad  to  go  home,  and  he  immediately  accompanied  me 
to  my  mother's,  at  Chelsea ;  and  when  my  mother  removed  to 
Sydenham,  I  accompanied  her  thither,  and  it  being  so  very  dull, 
I  determined  to  come  again  to  London.  At  this  time,  my  sis- 
ter, now  living  with ,  was  in  service  at  Sloane  Street^ 

where  she  remained  altogether  about  three  months,  when  she 
left  her  situation,  and  came  to  live  with  me  at  35.  Lisle  Street, 
since  which  time  my  sister  has  assisted  me  in  the  business  of  a 
dressmaker ;  but  I  solemnly  declare  that  not  the  least  impro- 
priety of  conduct  whatever  has  ever  taken  place  between  myself 
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Ciocci. 
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(a)  This  was  annexed  to  an  interrogatory. 
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and  Signor  Clocci ;  my  first  meeting  with  Signor  Ciocci  was 
about  nine  months  ago^  and  I  yoluntarj,  and  without  the  least 
expectation  of  any  reward  for  so  doing,  make  this  statement, 
that  Signor  Ciocci  has  occasionally  given  me  small  sums  of 
money,  but  out  of  pur6  kindness,  and  most  certainly  not  for  any 
improper  purpose.  ^^  Charlotte  Thomas." 

Now,  singular  enough,  the  witness  is  not  asked  whether  that 
statement  was  true  or  not, — a  question  which  would  have  been 
most  important  to  this  cause,  and  most  pertinent  to  the  issue; 
but  she  is  only  asked  whether  or  not  it  was  her  signature. 

This  statement  marked  A.,  does  not  and  cannot  contain  the 
words  spoken  by  the  witness,  though  it  may  b^  that  she  stated 
the  substance.  It  was  procured,  I  do  not  say  unduly,  for  the 
purpose  of  discrediting  this  girl,  should  she  be  produced  as  a 
witness  for  Mrs.  Ciocci. 

Looking  at  all  these  circumstances,  it  is  very  manifest  that 
the  evidence  of  this  witness  must  be  handled  with  much  cir- 
cumspection. The  object  of  Mr.  Ciocci  must  be  to  show  that 
she  is  not  deserving  of  credit ;  it  must  be,  not  to  set  her  up,  but 
to  set  her  down.  Her  evidence  in  chief,  as  to  adultery,  is  not 
contradicted  directly  by  her  evidence  on  interrogatory,  but  it  is 
contradicted  by  her  statement  to  Mr.  Adamson,  and  so  far  her 
testimony  is  impeached.  It  will  not,  however,  necessarily  follow 
that  her  evidence  is  to  be  wholly  rejected  on  thb  ground ;  for  I 
take  it  to  have  been  decided  that  a  witness  may,  under  certain 
circumstances,  be  believed  in  part  and  discredited  in  part ;  that 
it  is  not  necessary  to  reject  her  in  toto. 

It  is  somewhat  singular,  however,  that  looking  at  the  16th 
article  of  the  libel,  no  interrogatories  were  put  as  to  the 
visits  in  Grosvenor  Street  West ;  for  such  numerous  visits,  if 
deposed  to,  were  not  very  consistent  with  the  defence  set  up. 
I  think,  too,  the  Court  was  entitled  to  some  information  how 
this  paper  A.  was  procured.  That  matter  might  have  been 
cleared  up  by  the  attorney  or  his  clerk.  I  shall  have  to  com- 
ment, in  another  part  of  this  case,  upon  parties  obtaining  state- 
ments from  witnesses ;  and  although  I  do  not  say  that  this 
should  not  be  done,  yet  I  do  think  that  the  Court  should  be 
fully  informed  how  it  happens,  and  of  all  the  circumstances 
under  which  such  paper  was  obtained. 

There  is  one  other  omission,  which  I  think  particularly  de- 
serving of  notice.  The  gist  of  Mr.  Ciocci's  defence  to  this 
charge  is,  not  to  deny  his  acquaintance  with  this  girl,  but  to 
admit  it,  and  to  claim  credit  for  having  restored  her  to  her 
mother.    How  comes  it  that  this  defence  was  not  pleaded,  and 
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the  mother  examined  ?    The  mother  came  up  with  the  daughter      ^  ^^^'  . 
when  she  was  examined.     Surely,  anj  intercourse  between  a        Cidccx 
married  man,  separated  from  his  wife,  and  a  prostitute  of  this       ^^^ 
description,  does  require  the  best  explanation  which  can  be     j^dgmtnt 
given.  mi^t  have 

I  regret  to  say,  that  I  am  left  wholly  without  evidence  as  to  j!^^,^^^^ 
anything  which  may  have  occurred  between  the  examination  jj^coomt^enej 
and  the  cross-examination  of  Charlotte  Thomas.    But  when  I  of  the  girl's 
look  at  the  inconsistency  of  her  evidence  given  upon  inters  the  om^ion  of 
rogatory  with  that  given  in  her  examination  in  chief,  I  cannot  ocruin  intcCTo- 
pot  entertain  a  grave  suspicion  that  this  witness  had,  in  the  u>thecoDclii- 
meantime,  been  tampered  with.     This  suspicion  is  confirmed  •*?^**'*12'' 
on  reference  to  the  interrogatories  administered  to  the  wit-  been  dugrace- 
nesses  examined  on  the  libeL     The  first  interrogatory  is  in  ^tampered 
these  words :  '^  Let  each  witness  designed  hereto  be  asked.  On 
your  oath,  have  you  not  seen  one  or  more  of  your  fellow-wit- 
nesses since  the  completion  of  his  or  their  examination  ?  I£  you 
admit  that  you  have,  which  have  you  seen  ?     Has  such  witness 
made  no  disclosures  whatever  to  you  as  to  the  tenor  of  his,  her, 
or  their  deposition  in  chief,  or  of  the  interrogatories  adminis- 
tered to  them,  or  of  his,  her,  or  their  answers  thereto?    If  any 
witness  has  made  any  such  disclosures,  say  whom,  by  name  ? 
On  your  solemn  oath,  are  you  wholly  unapprised  of  the  tenor 
of  the  interrogatories  which  you  may  suppose  are  about  to  be 
administered  to  you  ?    K  on  any,  what  have  you  been  apprised^ 
and  by  whom,  in  respect  thereta 

Now,  this  interrogatory  was  not  administered  to  this  witness. 
The  first  administered  to  her  was  the  third,  and  not  the  first. 
From  this,  it  is  as  clear  as  daylight  that  the  witness  had  been 
tampered  with,  and  that  this  interrogatory  was  not  administered 
to  her  lest  it  should  become  known  to  the  Court  by  whom  she 
liad  been  so  tampered  with.  I  wish,  indeed,  I  could  by  any 
means  discover  by  whom  it  had  been  done ;  he  should  answer, 
if  not  here,  most  assuredly  before  another  tribunal,  for  such 
proceedings.  It  has  been  a  shameful  attempt  to  deceive  the 
Court,  and  to  prevent  its  arriving  at  the  truth  by  a  suppression 
of  this  interrogatory. 

I  have  now,  at  some  length,  discussed  the  evidence  on  this  Before  coming 
16th  article.    Before   I  come  to  any  conclusion  I  shaU  go  ^,oTl^^^ 
through  the  rest  of  this  case,  and  for  this  reason,  that  as  the  ^nmch  of  the 
defence  turns  so  mainly  on  the  character  of  Mr.  Ciocci,  on  his  ^ble  to  cot* 
being  actuated  by  pure  and  benevolent  motives  in  his  inter-  "dertheevi- 
course  with  this  and  other  girls,  I  wish  to  ascertain,  as  far  as  I  tl^oUi^^^lrta. 
am  able,  what  is  the  effect  of  the  evidence  with  respect  to 
Mr.  Ciocci's  conduct  and  motives  with  regard  to  women  of  this 
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,  ^^^^'  ,     description.   I  postpone,  therefore,  for  the  present,  pronouncing 
Ciocci        any  opinion  on  this  charge. 

Cu^  With  regard   to  the  charge  of  adultery,  at  a  brothel   at 

Judgment.  Brighton,  with  a  woman  named  Polly  Miller,  it  is  supported 
The  charges  by  the  evidence  of  Juliana  Bech  alone.  Whether  she  is  mis- 
wit^PoU^  taken  as  to  the  identity  of  Mr.  Ciocci  or  not,  I  need  not  stop 
Muier  are  not  to  inquire,  for  I  could  not  safely  proceed  to  any  conclusion 
auffici^y  ^  adverse  to  Mr.  Ciocci  on  her  evidence  alone,  unless  corrobo- 
credible  evi-      rated  by  further  testimony. 

•  ^^^  The  additional  articles  charge  adultery  with  Polly  Miller,  in 

Market  Street,  in  February  or  March,  1853,  but  of  this,  also, 
there  is  no  evidence  save  that  of  Mary  Ann  Hadley,  and  she  is 
a  common  prostitute.  The  interrogatories  do,  indeed,  show 
that  Polly  Miller  must  have  been  in  communication  with  Mr. 
Ciocci's  legal  advisers  i  but  this  circumstance  alone  is  not  a 
sufficient  corroboration,  though  it  shows  that  Hadley  is  correct 
in  the  account  she  gives  of  herself  and  Polly  Miller.  It  would 
not,  I  think,  be  safe  or  consistent  with  justice  to  found  any 
conclusion  adverse  to  Mr.  Ciocci  on  this  evidence.  All  I  say 
is,  that  it  is  not  sufficient  alone. 
The  charge  of  Before  proceeding  to  the  case  of  Fanny  Alexander,  I  shall 
habituaUycon-  y^jy  briefly  notice  the  8  th  article,  and  the  evidence  thereon. 

sorting  vrith  >i  j 

prostitutes  is  The  8th  article  pleads  the  habitual  consorting  with  prostitutes, 
butadm^  and  constantly  walking  with  them,  both  in  Brighton  and 
and  explained.    London. 

Owen's  evidence  is  to  the  following  effect :  —  That  he  com- 
menced watching  Ciocci  on  the  6th  of  October,  1852,  and 
continued  to  do  so  up  to  the  3rd  of  December.  During  this 
period  he  saw  Ciocci  conversing  with  prostitutes  no  less  than 
seven  times,  both  in  the  morning  and  in  the  evening.  There 
can  be  no  reason  to  doubt  the  general  correctness  of  this  evi- 
dence, because  the  conversing  with  prostitutes  is  a  part  of 
Mr.  Ciocci's  own  case.  It  is  his  case  in  plea ;  it  is  his  case 
in  interrogatory. 

I  do  not  here  stop  to  inquire  whether  the  mode  of  consorting 
with  prostitutes,  spoken  to  by  Owen,  is  consistent  with  the 
motives  to  which  Mr.  Ciocci  makes  claim, .  I  reserve  that  con- 
The  onttf  f)ro«  sideration  till  I  have  discussed  the  evidence  on  Mr.  Ciocci's 
IfrCic^'*^^  allegation.  The  fact  of  so  consorting  is  proved  and  admitted ; 
with  respect  to  whether  explained  satisfactorily  or  not,  I  must  determine.  The 
tion."^      "     ^^'^^  probandi  is  upon  Mr.  Ciocci. 

Charge  of  I  am  thankful  to  say  I  have  reached  the  last  case,  namely,  the 

Fanny^  ^  charge  of  adultery  with  Fanny  Alexander.  But  as  the  discus- 
Alexander,        sion  of  this  portion  of  the  case  occupied  by  far  the  greater  part 

of  the  time  of  counsel  in  the  argument,  so  I  fear  it  will  be 
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oeceasary  for  the  Court  to  enter  with  considerable  minuteness 
into  its  examination.  Ciooci 

This  charge  is  contuned  in  three  articles^  the  13th,  14th9  and       ^^i. 
15th9  and  Fanny  Alexander  has  herself  been  examined.     She     Judgment. 
is,  according  to  her  own  account,  a  prostitute,  and  aged  about  Her  evidenoe 
twenty.     On  the  13th  article  she  deposes  to  her  first  criminal  ^^^ 
connection  with  Ciocci,  somewhere  about    May,  1852,  at  a 
brothel  in  Chelsea,  which  she  knows  not  to  describe,  nor  even 
llie  street  in   which  it  is   situate.      On  the  14th,  that  she 
frequently  met  Ciocci  in  Windsor  Terrace,  Yauxhall  Road, 
and  that  he  offered  to  take  improper  liberties  with  her.     On 
the    15th    the  great  controversy  has    arisen.     The  time  to 
which  the  witnesa  is  speaking  will  otherwise  appear ;  from  her 
evidence  it  would  be  in  the  summer  or  autumn  of  1852.     It  was 
in  the  beginning  of  November. 

.  She  states  that  Mr.  Cio<^  was  ignorant  of  her  residence  in 
Westminster;  she  asked  him  to  direct  to  her  at  7.  Stafford 
Place,  Pimlico ;  she  received  a  note  desiring  her  to  call  upon 
him  at  Na  16.  Grosvenor  Street  West;  she  went,  and  after* 
wards  accompanied  him  to  the  police-o£Sce  in  Cottage  Kow ; 
tben  to  Rochester  Row ;  he  told  her  to  deny  ever  having  had 
connection  with  him ;  then  they  went  to  No.  15.  Shaftesbury 
Crescent,  then  back  to  Grosvenor  Street,  and  there  he  had 
connection  with  her. 

This  being  the  substance  of  her  evidence  in  chief,  let  me  On  ctom-' 
next  consider  what  she  has  said  upon  interrogatory. 

It  is  a  fact  in  the  case,  that  the  solicitor  for  Mrs.  Ciocci  em-  ^ 

ployed  Mr.  Edser,  a  builder  at  Vauxhall,  and  a  friend  of  his,  to 
use  means  to  obtain  evidence  in  support  of  the  chtirges  against 
Mr.  Ciocci ;  that  through  Mr.  Edser's  means  various  persons 
were  so  employed,  as  Owen,  Russell,  and  others. 

Now,  the  17  th  interrogatory  inquires  whether  the  witness 
(Alexander)  knows  anything  of  these  persons,  and  amongst 
others  of  Guadaleta;  and  tben  the  witness  states  that  he  had 
slept  with  her  one  night.  This  fact  must  be  borne  in  mind  in 
the  examination  of  the  subsequent  evidence. 

The  answer  to  the  21st  interrogatory,  which  relates  to  tho 
Red  Lion  Square  Society,  is  a  negative,  save  that  she  says  that 
Mr.  Ciocci  asked  her  if  she  would  like  to  change  her  mode  of 
life,  telling  her  that  if  ehe  would  be  a  good  girl,  he  would  get 
her  a  situation.  It  is  no  easy  matter  to  sift  the  evidence  where 
there  are  parts  which  are  true  and  parts  which  are  not ;  and  it 
is  difficult  to  discover  what  parts  are  supported  by  the  evidence ; 
but  I  must  not  shrink  from  the  task. 
The  22nd  interrogatory  runs  thus,  ^'  On  your  oath,  is  it  not 
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the  fact  that  the  ministrant  afterwards,  having  seen  you  in 
company  with  an  Italian  named  Guadakta,  did  speak  to  yon 
concerning  the  said  Guadaleta,  and  ask  you  what  you  knew  of 
him,  and  make  an  appointment  with  you  to  go  to  his  house,  in 
order  to  receiving  a  statement  of  what  you  knew  in  respect  to 
the  said  Guadaleta  ?  "  Let  us  pause  a  little  to  consider  what  the 
witness  is  called  upon  to  answer,  and  what  she  has  answered. 
She  is  interrogated  in  the  words  I  have  read.  It  seems  in- 
tended to  ask  her  whether  the  seeing  her  with  Guadaleta,  and 
the  appointment  to  come  to  Grosvenor  Street,  were  not  almost 
contemporaneous ;  but  what  are  the  facts  of  the  case, — what  are 
the  dates  ?  Why,  the  Guadaleta  business  was,  according  to 
Ciocci's  own  case,  on  the  4th  of  August,  and  the  appointment 
was  not  made  until  the  2nd  of  November. 

Now,  I  must  say,  that  the  interrogatory,  as  put,  appears  to 
me  calculated  to  lead  to  confusion,  to  say  nothing  else  of  it. 
But  what  is  her  answer  to  it.  '*  On  my  oath,  it  is  not  the 
fact  that  the  ministrant  afterwards,  having  seen  me  with 
an  Italian  named  Guadaleta,  spoke  to  me  concermng  the 
said  Guadaleta,  and  made  an  appointment  with  me  to  go  to  his 
house  in  order  to  receiving  a  statement  of  what  I  knew  in  re- 
spect to  the  said  Guadaleta."  It  is  quite  clear  that  both  the 
examiner  and  the  witness  understood  the  interrogatory  as  I 
understand  it,  viz.,  that  the  appointment  was  immediately  sub- 
sequent to  the  girPs  having  been  seen  in  company  with  Guada- 
leta. The  answer  to  the  23rd  interrogatory  is  important :  the 
witness  admits  seeing  Patriarchi  in  Grosvenor  Street  on  the 
3rd  Novemljer,  but  she  denies  that  the  object  related  to  Guada- 
leta ;  denies  any  statement  in  writing  by  Patriarchi ;  admits 
going  to  Cadogan  Place ;  denies  that  Ciocci  left  her  at  the 
corner  of  Windsor  Terrace,  and  went  on  alone  in  the  cab. 

Now  this  witness  having  admitted,  in  her  answer  to  the  23rd 
interrogatory,  that  she  had  been  staying  at  the  house  of  Miss 
Jones,  at  Boxmoor,  whither  she  had  been  sent  by  Mr.  Edser 
and  Owen,  the  Court  is  bound  to  exercise  the  greatest  vigi- 
lance in  the  examination  of  her  evidence;  for  although  cir- 
cumstances may  sometimes  render  it  necessary  or  advisable  thus 
to  take  charge  of  witnesses,  yet  it  must  necessarily  attach  to 
their  evidence  a  degree  of  suspicion. 

But  whatever  may  be  the  value  of  her  evidence,  the  ques- 
tion mainly  put  in  issue  by  her  answer  to  the  23rd  interroga- 
tory is,  whether  she  did  or  did  not,  after  leaving  No.  15. 
Shaftesbury  Terrace,  go  with  Ciocci  to  his  lodgings  in  Gros- 
venor Street  West. 

The  affirmative  is  sworn  by  Alexander,  Edser,  Owen,  and 
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Honey.     The  question  I  am  now  to  try  is  the  mere  fact ;  the      ^1858.  ^ 
inference  therefrom  must,  of  course,  be  considered  hereafter.  Ciocct 

Mr.  Ciooci  has  counterpleaded  this  15th  article  of  the  libel,  in        ^^^ 
the  5th  article  of  his  allegation.     The  4th  article  of  the  alle«     j^dgmenL 
gation  counterpleads  the  13th  of  tiie  libel,  but  on  tiiis  article 
no  witness  has  been  examined.     The  5th  article  pleads,  &c.  (a)   Examination 

So  that  three  times,  in  July,  in  August,  and  in  November,  for  and  againft 
Ciooci  accidentally  meets  this  ^rl,  accidentally  as  pleaded,  yet  p<><^^'*  ^^ 
not  inopportunely ;  for  the  second  time  Ciooci  obtains  proof 
against  Gruadaleta,  whose  appointment  he  was  opposing ;  and 
the  third  time  he  has  the  good  fortune  to  find  her  when  he 
wanted  her  to  make  oath  against  Guadaleta,  and  perhaps,  also, 
for  another  purpose,  to  exculpate  himself. 

These  matters  require  dose  sifting.  1st.  How  does  this 
statement  as  to  the  early  meetings  agree  with  the  evidence  of 
Fanny  Alexander  ?  Other  evidence  there  is  none.  Her  evi* 
denoe  does  not  at  all  agree  with  the  plea  of  Ciocci's  allegation, 
except  that  there  was  a  meeting  in  July,  1852,  in  the  Yaux- 
hall  Boad.  The  precise  time  is  of  no  importance,  but  as  to  the 
result  of  the  meeting  there  is  a  total  difierence.  I  cannot 
collect  from  the  plea  that  there  was  any  other  meeting  than 
those  in  July,  August,  and  November;  but  Fanny  Alexander 
deposes  to  several  On  the  17th  and  22nd  interrogatories,  this 
witness  gives  an  account  of  her  connection  with  Guadaleta; 
but  it  differs  wholly  from  Ciocci's  plea,  for  she  states  that 
Guadaleta  was  walking  with  Ciocci,  when  Guadaleta  quitted 
him  and  joined  her:  Ciocci's  account  is,  that  he  accidentally 
saw  them  together,  and  recognbed  her.  He  states  that  this 
took  place  in  August,  early  in  the  month.  And  so,  according 
to  Ciocci's  statement,  the  matter  sleeps  till  October,  when  he 
mentions  it  to  Mr.  Glennie,  according  to  his  own  account. 

Mr.  Glennie  says,  Ciocci  was  opposed  to  the  selection  of 
Guadaleta  as  minister  (this  would  be  prior  to  August),  but 
with  reference  more  to  his  incapacity.  Unfortunately,  Mr. 
Glennie  cannot  say  at  what  time — August,  September,  or 
October — the  communication  of  Guadaleta's  alleged  inconti-> 
nence  was.  made ;  so  that  I  must  take  Ciocci's  own  account, 
that  he  did  not  make  this  communication  for  two  months. 
^  Mr.  Buigess  deposes  to  the  charge  against  Guadaleta  made 
by  Ciocci  in  October,  1852.  Mr.  Burgess  did  not  desire  him 
to  ascertain  the  nature  of  the  charge ;  Ciocci  proposed  to  sub* 
stantiate  it.  Mr.  Burgess  does  not  support  the  plea  as  laid, 
but  this  does  not  appear  to  me  of  importance.  It  matters  littie 
whether  he  asked  Ciocci  to  prove  the  charge,  or  whether,  after 

(a)  Vide  article,  p.  125. 
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what  passed^  Ciocci  volunteered  to  do  so*  Ciocci  afterwards 
sent  in  a  document,  but  not  No.  10.  (a),  which  was  never  seen 
bj  Mr.  Burgess  or  Mr.  Glennie.  All  this  with  Mr.  Burgess 
occurred  the  end  of  October  or  the  beginning  of  November. 

Now  comes  the  question,  how  the  meeting  of  November  3. 
took  place — of  no  importance,  indeed,  in  itself,  but  as  relating 
to  the  credit  due  to  Mr.  Ciocci's  statement,  and  the  credit  due 
to  the  witnesses,  of  very  great  moment. 

I  must  begin  with  the  2nd  of  November.  According  to 
Patriarchi's  account,  on  the  2nd  of  November  he  and  Ciocci 
went  in  search  of  Fanny  Alexander.  Wh^re  they  went  this 
witness  does  not  s<ay ;  nor  at  what  time,  day  or  night — I  mean, 
in  his  examination  in  chief;  but  inquiries  were  made  of  a  police- 
man, who  has  not,  however,  been  examined  in  the  cause.  They 
met  the  object  of  their  search,  and  Ciocci  gave  her  an  envelope 
with  his  address,  and  made  an  appointment  for  the  next  morn- 
ing. On  cross-examination  Patriarchi  states  that  the  meeting 
with  Alexander  was  in  the  evening,  and  somewhere  about 
Eaton  Square. 

As  the  policeman  is  not  examined,  all  this  stands  on  the 
evidence  of  Patriarchi  alone,  save  as  hereinafter  excepted.  The 
76th  interrogatory  is  in  these  words:  '^Did  you  not,  in  or 
about  the  month  of  October  or  November  last,  and  when  par- 
ticularly, see  the  ministrant  speak  to  a  police  constable  in  or 
near  Stafford  Place  South  ?  Did  he  not  give  to  such  police- 
man his  card  ?  After  the  ministrant  had  left  the  policeman, 
did  you  not  ask  of  him,  the  policeman,  what  the  gentleman, 
meaning  the  ministrant,  wanted  ?  Did  he  not  then  inform  you 
that  the  ministrant  wanted  him  to  make  inquiries  about  a 
female  who  had  given  her  address  7.  Stafford  Place  South,  and 
that  he,  the  ministrant,  wanted  such  female  as  a  witness?" 
Now,  it  clearly  appears  from  this  interrogatory,  and  incidentally 
from  Owen's  answer  to  if,  that  Alexander  had  given  to  Ciocci 
her  address  as  at  7.  Stafford  Place  South ;  and  further,  that 
Ciocci  had  given  the  policeman  his  card.  It  is  clear,  therefore, 
both  from  the  interrogatory  and  the  answer,  that  before  the 
evening  of  the  2nd  of  November,  Ciocci  was  aware  that  Alex- 
ander had  given  her  address  as  in  Stafford  Place ;  not  one  word 
of  which  is  to  be  found  in  Patriarchi's  evidence  in  chief.  He 
is  entirely  silent  as  to  any  address  being  known,  and  his  answer 
to  the  7  th  interrogatory  is  to  the  same  effect. 

Two  things,  then,  are  clear :  that  Ciocci  knew  of  the  address 
and  spoke  to  the  policeman,  and  gave  him  his  card ;  but  whether 
Ciocci  and  Partriarchi  met  Alexander  accidentally  that  same 

(a)  Vide  p.  126.  w. 
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evening,  and  whether  he  wrote  her  a  note,  are  different  ques*      . 

tions.  Ciocci 

The  next  task  is  to  examine  the  evidence  on  the  other  side.        ^^^^ 

On  the  15th  article  Sarah  French  says,  '<  I  knew  Alexander      Jwigmau. 

fipom  August  to  Christmas,  1852.     She  once  asked  me  to  allow 

a  letter  to  be  taken  in  for  her  at  the  house  where  I  then  lodged. 

No.  7.  Stafford  Place,  South.     I  consented,  believing  I  should 

be  doing  her  a  service  by  so  doing.     I  cannot  at  all  speak  to 

^  date  of  this ;  it  may  have  been  about  the  middle  of  the  time 

daring  which  I  was  in  the  habit  of  meeting  her.     Very  soon 

after  I  had  consented  to  the  letter  being  taken  in,  a  foreign 

gentleman,  whom  I  believe  to  have  been  Mr.  Ciocci,  called  at 

the  said  house ;  it  was  on  a  Sunday  evening  that  he  did  so.     I 

saw  him ;  he  asked  for  the  girl  Alexander.     I  told  him  she  did 

not  live  there ;  but  if  he  wrote  a  letter  to  her,  that  she  would 

have  the  letter,  and  he  then  went  away ;  and  early  in  the  same 

week,  I  think  it  was  on  the  Tuesday  or  the  Wednesday,  a  letter 

came  to  the  house,  addressed  to  AJexander.     It  came  there  by 

the  public  post.     I  did  not  take  it  in,  but  I  got  it,  and  took  it 

to  Alexander.     I  gave  it  to  her  the  same  evening ;  we  read  it 

just  at  the  comer  of  Ecdeston  Square ;  we  both  read  it  under 

a  gas-lamp.     The  letter  was  a  letter  from  Ciocci  to  Alexander ; 

to  the  best  of  my  recollection  its  contents  were  to  appoint 

Alexander  to  go  on  the  following  morning  to  Ciocci's  lodgings, 

16.  Grosvenor  Street,  West ;  and  it  told  her  to  come  neatly 

dressed,  and  to  dress  herself  as  like  a  maid  servant  as  possible. 

It  also  added,  that  if  she  would  not  come,  she  was  to  write  to 

Ciocci  to  tell  him  so ;  and  it  enclosed  an  envelope  directed  to 

Mr.  Ciocci,  16.  Grosvenor  Street,  West,  for  her  to  put  a  letter 

into,  if  necessary  to  inform  him  of  her  not  coming.     I  gave  the 

letter  to  Alexander,  and  I  believe  she  put  it  into  her  pocket, 

and  took  it  away  with  her.     I  think  the  letter  was  directed  to 

Miss  Ellen  Alexander." 

If  this  evidence  be  at  all  consistent  with  the  truth,  it  is  clear 

that  it  cannot  easily  be  reconciled  with  Ciocci's  statement  of 

tlie  accidental  meeting,  or  with  Patriarchi's  evidence.     I  am 

"^ell  aware  that  this  witness  is  not  a  person  of  character,  but  of 

^liat  hereafter. 

I  will  now  see  how  her  evidence  tallies  with  that  of  AJex- 
^^nder.  Unfortunately,  AJexander's  evidence  at  the  commence- 
^^=nent  of  this  article  is  taken  down  very  briefly.  The  examiner 
lid  not,  and  probably  could  not,  foresee  of  how  much  import- 
iQce  detail  would  have  been.  As  far  as  it  goes,  her  evidence 
^^rroborates  that  of  French,  and  contradicts  that  of  Patriarchi, 
^nd  on  the  22nd  interrogatory  in  the  strongest  terms.  The 
E.  &  A. — VOL.  L  L 
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result  IB,  that  Patriarchi,  as  to  tbe  acddental  meetings  la  oon* 
firmed  by  no  one ;  she  is  by  several,  and  by  the  fact  that  Ciocci 
did  know  Alexander's  address. 

I  now  resume  my  examination  of  Patriarehi's  evidence,  espe** 
cially  that  part  which  cannot  be  contradicted  save  by  Alexander. 
Patriarchi  was  examined  on  the  31st  of  May,  1853.  His 
answer  to  the  3rd  interrogatory,  shows  his  state  of  knowledge 
on  the  2nd  and  3rd  of  November  as  to  the  matters  now  agitated. 
He  was  asked  to  give  evidence  as  to  what  happened  between 
Ciocci,  himself^  and  the  girl  Alexander,  in  that  afiair  about 
Guadaleta ;  he  was  then  ignorant  of  the  charges  of  cruelty  and 
aduhery  ;  Ciocci  never  spoke  to  him  of  them,  oaly  that  he  had 
been  accused  of  being  with  tlie  girl  Alexander,  and  he  says, 
'*  that  was  only  a  few  days  ago  that  he  told  me  this."  Conse- 
quently it  was  long  after  the  2nd  of  November,  1852.  Pa* 
triarchi,  therefore,  proceeds  with  the  knowledge  of,  and  for  the 
purpose  of  substantiating  the  charge  against  Guadaleta,  and 
wholly  ignorant,  on  the  2nd  and  3rd  of  November,  of  the 
charges  against  Cioccu 

Now,  with  reference  to  this  meeting  between  Ciocci,  Alex* 
ander,  and  himself,  upon  the  3rd  of  November,  1852,  he  says  in 
his  examination  in  chief,  '^  I  put  certain  questions,  all  of  which 
I  wrote  down  on  paper,  and  then  took  down  her  answers. 
Those  questions  were  concerning  her  connection  with  Guada- 
leta." He  then  identifies  the  paper  No.  10.,  and  in  answer  to 
the  4th  interrogatory  he  says,  ^*  All  the  questioi^  were  written 
down  before  Alexander  came  iinto  the  room."  Now,  making 
all  just  allowance  for  an  imperfect  knowledge  of  the  English 
language,  there  are  still  some  circumstances  deserving  notice  as 
to  this  paper.  First,  was  the  date,  August  4,  stated  by  the 
witness,  or  merely  a  suggestion  from  Ciocci  ?  In  answer  to  the 
6th  interrogatory  he  says,  "  The  girl  gave  the  date  of  her  own 
accord.  I  asked  her  if  it  was  the  4th  of  August,  1852,  and  she 
said  ^  Yes.'  "  In  other  words  the  date  is  Ciocci's  own,  suggested 
to  PatriarchL  In  the  9th  answer  she  is  made  to  say  that  she 
met  Guadaleta  twice  afterwards;  and  in  the  10th,  that  he  said 
she  was  a  very  bad  girl  to  go  and  tell  his  friend  everything. 
But  did  she  do  so,  and  did  the  meeting  with  Guadaleta  occur 
according  to  the  evidence  furnished  by  this  statement  ?  The 
16th  question  suggests  that  the  girl  had  seen  Ciocci  that 
evening.  The  plea,  however,  represents  that  Ciocci  saw  acci- 
dentally Guadaleta  pick  up  the  girl  Alexander,  and  the  first 
question  represents  Ciocci  and  Guadaleta  as  walking  together  ^ 
and  must  not  this  be  true,  if  there  be  any  truth  in  the  whole 
matter?    How  could  the  girl  teU  Ciocci  all  this  if  Ciocci's  plea 
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be  true  ?    Haw  did  she  know  that  Gnadaleta  was  a  friend  ot      ,  ^^^'  . 
Ciooei's,  nnless  she  saw  them  together  ?   How  could  she  make  a        Czooa 
eommunication  to  Ciocci>  except  she  saw  him  ?  And  not  a  word       ^^1^ 
of  this  is  said  in  Cioeci's  plea.     The  plea  represents  that  he  saw 
her  three  times  accidentalfy ;  not  a  word  more.     Then  I  draw 
this  conclusion,  that  this  paper.  No.  10.,  does  not  agree  with  the 
idea  deliberately  drawn  from  Cioeci's  instructions ;  and  the  fact 
of  that  difference  is  remarkable; 

To  go  on  with  Patriarchi  and  the  paper  No.  1(X     He  deposes 

that  Cioeci  took  the  girl  in  the  cab  for  the  purpose  of  her  being 

sworn  to  the  answers  as  to  her  connection  with  Gnadaleta. 

Those  questions,  17,  18,  19.  and  21.  all  relate  to  Ciooci.     First, 

then,  I  ask,  what  has  this  to  do  with  the  charges  against 

Guadaleta?    Patriarchi,  according  to  his  own  statement,  knew 

nothing  of  the  charge  against  Cioeci.     Next,  who  suggest^ 

those  questions,  and  for  what  purpose  ?    Patriarchi,  as  I  have 

said,  knew  no  charge  against  CSocci  at  that  time ;  why  yolunteer 

the  suggestion  ?    The  reason  which  be  gives  is  most  singnhw ; 

it  is  in  his  answer  to  the  5th  interrogatory,  as  follows :  **  I  put 

the  question  No.  21.,  the  last  on  the  exhibit  No.  10.,  of  my  own 

ioeord ;  my  motive  was  because,  if  any  one  should,  in  a  matter 

of  that  sort,  want  to  know  how  Mr.  Cioeci  got  that  information, 

it  should  not  be  iancied  he  got  it  in  an  improper  way.     Mr. 

Cioeci  was  present  when  I  put  the  question.     I  had  not  put  a 

question  of  the  same  purport  to  Mr.  Cioeci  previously.     I  put 

it  entirely  after  my  own  mind.     I  did  not  think  it  possible  that 

he  might  have  had  sexual  connection  with  Alexander.     I  did  it 

to  prevent  mischief,  to  prevent  Guadaleta  doing  the  same  against 

lim.     It  was  intended  by  such  question  to  ask  Alexander  if 

she  had  ever  had  sexual  connection  with  Cioeci.'*     This  does 

appear  to  me  a  most  singular  reason  for  such  a  question  —  to 

prevent  Guadaleta  saying  the  same  against  Cioeci ;  and  I  must 

8ay  that,   making  all  allowance  for  shrewdness,  domestic  or 

foreign,  it  does  appear  to  me  somewhat  improbable  that  at  that 

time  Patriarchi  should  have  had  the  foresight  to  arm  his  friend 

agunst  the  possibility  of  attack,  by  taking  such  a  deposition. 

But,  even  supposing  Patriarchies  account  to  be  true,  what  is 
to  be  derived  from  this  document  in  support  of  Cioeci's  case  ? 
Here  is  an  unfortunate  girl  brought  into  the  presence  of  two 
persons  leagued  together  for  objects  of  their  own,  to  take  away 
the  character  of  one  man  absent,  and  to  set  up  the  character  of 
oae  present.  And  this  girl  is  to  be  examined  on  a  set  of 
questions  already  written  down,  expressly  framed  to  carry  out 
the  views  of  the  parties.  All  this  being  done,  the  document 
itself  is  kept  in  reteniisj  — is  not  proved  to  be  even  in  existence 
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by  any  one  but  Patriarch!  —  is  never  shown  to  Mr.  Burgess  or 
Mr.  Glennie,  for  whose  especial  use  it  was  to  be  procured.  I 
ought  also  to  add,  that  the  answers  are  so  framed  as  to  induce 
a  strong  suspicion  that^  if  even  written  about  the  time,  yiz., 
Nov.  3rd,  they  were  framed  by  the  very  persons  who  wrote]  the 
questions,  (a)  One  instance,  and  that  not  an  immaterial  one^ 
that  these  answers  emanated  not  from  the  girl  herself,  is  the 
date.  The  answer  to  the  18th  question  bears  strong  marks  of 
suggestion,  if  not  of  fabrication.  I  have  no  hesitation  in  saying 
that  such  a  document  so  procured  cannot  affect  the  credit  of 
Alexander,  or  of  any  witness :  it  is  a  document  disgracefully 
procured,  and,  if  in  existence  at  the  time,  disgracefully  held 
back.  To  attempt  to  discredit  a  witness  by  such  means  as 
these,  is,  I  believe,  unparalleled  in  any  court  of  justice. 

But  I  will  now  refer  to  Alexander's  evidence  as  to  what 
passed  on  this  memorable  occasion,  when  this  secret  conclave 
was  held  in  Grosvenor  Street  West.  Alexander  in  chief  is 
silent  as  to  this  matter;  the  15th  article  would  not  lead  to  it. 
On  the  21st  interrogatory  she  negatives  all  knowledge  of  the 
Bed  Lion  Square  Society;  and  if  this  answer  be  true,  what 
becomes  of  the  answer  to  the  18th  query  in  paper  No.  10.  ?  On 
the  23rd  interrogatory  she  denies  that  she  went  to  the  house  to 
state  what  she  knew  of  Guadaleta.  She  denies  that  Patriarchi 
wrote  down  any  statement  of  her's  as  to  Guadaleta.  With 
respect  to  the  further  question,  as  to  where  she  went  with 
Ciocci,  on  leaving  his  house  on  the  3rd  of  November,  she 
answers  affirmatively,  and  in  accordance  with  the  interrogatory. 
Patriarchi,  however,  swears  that  though  she  went  away  with 
Ciocci,  she  never  returned  to  Grosvenor  Street,  nor  saw  Ciocci 
again  that  day,  for  that  he  spent  the  remainder  of  the  day  after 
Ciocci's  return,  alone  with  Ciocci. 

Now,  the  issue  is  simply.  Did  Alexander  return  to  Ciocci's  or 
not  ?  Who  is  to  be  believed  ?  Am  I  to  believe  Patriarchi  or 
Edser,  Owen,  Horsey,  and  Alexander?  West  who  drove 
Ciocci  is  not  examined.  Here  we  have  four  witnesses  to  one, 
and  three  of  them  not  of  the  description  which  Alexander  is. 
To  whom  shall  I  give  credit  ? 

I  will  again  postpone  the  answer  until  I  have  examined  a 
main  position  in  Mr.  Ciocci's  defence,  viz.,  his  connection  with 


(a)  It  was  strongly  argued  by 
Mrs.  Ciocci's  counsel,  that  Patn- 
archPs  statement  respecting  the  ex- 
hibit No.  10.,  viz,  that  the  questions 
were  bU.  written  down  before  Alex- 
ander came,  and  that  her  answers 
vere  then  added  to  them,  was  dis- 


proved by  the  appearance  of  the 
paper  itself;  inasmuch  as  some  of  the 
questions  were  of  such  a  nature  that 
tne  precise  length  of  the  answers 
could  not  have  been  anticipated,  and 
yet  in  every  instance  the  exact 
space  had  been  left 
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the  Red  Lion  Square  Society,  hiB  acting  as  agent  for  that 
society,  and  his  consequent  intercourse  for  pure  purposes  with 
prostitutes.  I  must  observe,  however,  by  the  way,  that  even 
the  establishment  of  such  connection  does  not  of  necessity  prove 
innocence.  No  one  could  contend  that  a  support  of  such  socie- 
ties, however  laudable  in  itself,  constituted  a  panoply  of  purity. 
I  fear  mankind  is  too  prone  to  error,  too  liable  to  inconsisten- 
cies, not  sometimes  to  yield  to  those  very  temptations,  from  the 
effect  of  which  they  were  anxious  to  shield  others.  Still  a  bond 
fide  connection  with  such  a  society,  —  a  bond  fide  and  prudent 
furtherance  of  its  objects,  would  go  a  long  way  to  account  for 
conduct  otherwise  suspicious,  if  not  explained. 

I  am  very  anxious  to  do  Mr.  Ciocci  justice  in  this  matter ;  it 
is  most  important  as  relates  to  his  character,  and  may  have 
no  slight  bearing  on  the  decision  of  this  cause.  I  shall  therefore 
state  the  plea,  and  then  the  proof. 

This  important  averment  is  to  be  found  in  the  4th  article  of 
Ciocci's  all^ation,  which  pleads  —  **  That  Ciocci  was,  and  is  a 
member  of  a  certain  society,  known  as  the  Female  Aid  Society, 
in  Red  Lion  Square;  that^  from  1850  he  had  taken,  as  he 
Btill  takes,  an  active  part  in  promoting  the  objects  of  that 
sodety;  that  he  accosted  and  conversed  with  Fanny  Alex- 
ander; and  that  he  urged  and  endeavoured  only  to  persuade 
her  to  abandon  her  course  of  life,  and  put  herself  under  the 
protection  of  the  said  society;"  and  then  the  article  denies 
adultery.  The  witness  to  this  part  of  the  article  is  Mr.  Smith 
the  secretary  of  that  society,  who  deposes  that  he  had  known 
Ciocci  for  eight  or  ten  years,  since  he  (Smith)  was  secretary  to 
the  Protestant  Association,  when  Ciocci  came  to  him,  he  (Ciocci) 
being  about  to  publish  a  book  under  some  such  title  as  the 
Cruelties  of  the  Inquisition,  He  says, — "  So  far  as  voluntary 
efforts  are  concerned,  he  was  a  member  of  that  society.  He  has 
undertaken  to  distribute  tracts  in  connection  with  that  society. 
He  has  not  been  nor  is  he  a  member  of  that  society  in  any 
other  way  than  in  naming  persons  from  whom  I  might  obtain 
subscriptions.  The  tracts  which  he  distributed  were  addressed 
to  women  with  a  view  of  inducing  them  to  enter  a  penitentiary. 
He  frequently  called  on  me  to  ask  me  to  introduce  cases  which 
he  might  find  into  the  penitentiary.  He  has  from  1848,  up 
to  the  present  time,  taken  an  active  part  in  promoting  the  ob- 
jects of  that  society.  I  cannot  at  all  depose  to  any  particular 
case  by  the  names  of  Fanny  or  Helen  Alexander.  He  fre- 
quently, from  1848  up  to  the  present  time,  has  spoken  to  me  of 
his  endeavours  to  persuade  females  of  the  town  to  abandon  their 
course  of  life,  and  to  place  them  under  the  protection  of  the 
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society.  As  to  anything  which  has  occurred  between  him  and 
any  fenuJe,  I  cannot  of  my  own  knowledge  depose,  except  that 
from  what  I  know  of  him  I  disbelieve  that  anything  improper 
occurred.     His  object  was  purely  benevolent." 

I  do  not  find  it  very  easy  to  ascertain  with  precision  ibe 
effect  which  ought  to  be  attributed  to  this  evidenoe.  In  answer 
to  the  11th  interrogatory,  Mr.  Smith  deposes  as  follows:  — 
*^  It  is  only  from  his  own  statements,  and  from  the  hearsay  of 
other  persons  that  I  know  of  the  produoent's  exertions  in  pro- 
moting the  objects  of  our  society."  It  is  clear  that  this  evidence 
does  not  come  up  to  the  plea ;  and  the  most  I  can  make  of  it  is, 
that  Mr.  Ciocci  conversed  with  Mr.  South  as  to  the  objects  of 
the  society ;  that  he  suggested  subscribers ;  that  he  undertook 
to  distribute  tracts ;  and,  in  short,  satisfied  Mr.  Smith  that  he 
took  an  interest  in  the  welfare  of  the  society. 

But  this  matter  must  be  more  deeply  sifted,  so  far  as  I  have 
the  materials  to  enable  me  so  to  do.  The  object  for  which  the 
connection  is  pleaded  is  to  account  for  accosting  Alexander  in 
the  Yauxhall  Bead.  I  should  have  been  glad  of  further  expla- 
nation.  I  know  nothing  of  this  society,  save  from  this  evidence  I 
but  I  really  doubt  whether  such  societies  are  so  affluent  in  their 
resources,  and  at  the  same  time  have  such  a  scarcity  of  i^pli- 
cants,  that  it  is  usual  to  send  out  agents  into  the  highways  and 
byeways  to  bring  in  persons  to  receive  the  benefit  of  such 
institutions.     However,  still  this  may  be  so. 

Let  us  see  how  it  works  in  the  case  before  us.  There  are  two 
girls  so  accosted,  and  so  induced  to  reform, — Charlotte  Thomas 
and  Fanny  Alexander,  and  they  both  retort  by  chai^ng  the 
pious  agent  with  the  commission  of  adultery.  Not  one  of  them 
comes  to  the  institution,  and  both  of  them  swear  they  never 
heard  of  it,  till  under  examination.  Both  admit  that  Mr.  Ciocci 
spoke  of  reform.  Charlotte  Thomas,  not  in  chief,  but  on  intei^ 
rogatory,  deposes  tliat  Mr.  Ciocci  took  her  back  to  her  mother; 
this  first  comes  out  as  I  have  said  on  interrogatory ;  and,  under 
the  circumstances  whidi  I  have  already  mentioned,  it  is  much 
less  credible  on  interrogatory,  and  the  mother  is  not  produced  to 
prove  it. 

I  cannot  say  that  these  efforts  have  been  so  successful,  in  my 
judgment,  as  to  afford  matter  for  unmixed  congratulation  to  the 
society.  Another  step  in  this  case.  Does  this  evidence  of  Mr. 
Smith,  and  this  interest  in  the  society,  call  for  such  association 
with  prostitutes,  as  is  described  by  Owen  in  his  evidence  on  the 
8th  article  ?  Was  it  a  part  of  the  vocation  for  Mr.  Ciocci 
to  be  drinking  with  Polly  Miller  at  the  corner  of  Tichboumc 
Street,  and  to  be  constantly  accosting  prostitutes  ?  I  confess 
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these  things  do  somewhat  surprise  me^  who  have  so  little  evi-         16^3. 
dence  as  to  the  proceedings  of  these  societies.  If  I  am  to  believe        ciocci 
that  the  acting  as  agent  of  this  society  removes  all  suspicions        a^intt 
from  associations  the  most  suspicious^  I  am  to  expect  that  the      jmiammit. 
agent  is  ^^  integer  vitm  scelerisque  purus^^  at  least  to  the  ordinary 
extent  of  fallible  man.     Does  Mr.  Ciocci,  by  the  evidence  in  What  U  Mr. 
this  case,  appear  to  be  such  a  character?    Can  I  pronounce  him  Scterw proved 
BO  to  be  ?     What  facts  are  there  proved  in  this  case  beyond  all  by  the  evidence 
reasonable  doubt?     That  Mr.  Ciocci,  in  December,  1850,  and  ^^<^? 
January,  1851,  had  the  venereal  disease,  derived  from  association  * 
with  some  of  these  females  ;  that  not  being  assured  of  perfect 
cure  on  the  10th,  he  married  on  the  15th.     Is  this  all?     How 
stands  Mr.  Ciocci*s  character  for  veracity  and  regard  for  the 
solemn  obligation  of  an  oath  f  Is  it  possible  to  read  the  evidence 
and  his  answers  and  avoid  coming  to  one  conclusion?  I  will  not 
waste  time  with  noticing  the  argument  that  the  salvo  to  Mr. 
Ciocci's  is  contained  in  the  words,  the  magical  words,  ''as  arti- 
culate "  —  which  I  am  sorry  to  say  have  served,  and,  as  appears, 
are  likely  to  serve,  again  as  a  cloak  for  disguising  the  truth,  and 
for  the   promulgation   of  falsehood.     I   rely   on   Mr.  Ciocci's 
answers  to  the  6th  article.     He  denies  tiiat  he  was  ever  affected 
irith  the  venereal  disease.     Mr.  Watson  and  Dr.  Starr  depose 
that  at  the  very  time  of,  or  immediately  before  the  marriage,  he 
was  suffering  from  such  disease.     Can  I  doubt  the  evidence  of 
these  gentlemen  ?     If  they  have  spoken  the  truth,  Ciocci  has 
not.     I  am  bound  to  look  to  character,  for  in  this  case  the  de- 
fence is  character. 

Now  for  the  result  of  this  investigation  into  the  alleged  con-  The  defence, 
nection  with  the  Red  Lion  Square  Society,  which  is  brought  ^i^  ^^^  ^e- 
forward  as  the  explanation  of  all  Mr.  Ciocci's  intercourse  with  ™*ie  ^\^  So- 
women  of  the  town ;  and  is  a  defence  against  all  the  charges. 
I  am  of  opinion  that  the  defence  wholly  fails  ;  that  the  attempt 
to  ascribe  to  Mr.  Ciocci  the  true  and  laudable  motives  which, 
no  doubt,  govern  the  society  itself,  is  not  supported  by  affirma- 
tive evidence ;  and  that  any  presumption  arising  from  the  evi- 
dence of  Mr.  Smith  is  rebutted  and  annihilated  by  the  proved 
conduct  and  character  of  Mr.  Ciocci  himself.     All  honour  to 
those  who,  from  pure  and  laudable  motives,  dedicate  their  money 
and  their  time  to  rescue  from  vice  and  misery  the  outcasts  of 
this  world ;  but  nothing  can  be  more  disgusting  than  when  an 
ostensible  connection  with  such  society  is  paraded  for  selfish 
motives  to  conceal  corrupt  indulgence,  and  to  defeat  justice. 

I  trust  that  I  have  witli  due  patience  and  care  examined  all 
the  evidence  to  establish  the  alleged  explanation  and  justification 
of  Mr.  Ciocci*s  conduct;  and  I  have  not  forgotten  that  he  is  a 
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foreigner,  though,  after  eight  years'  residence  here,  that  is  an 
element  of  little  importance.  I  am  of  opinion  that  the  expla- 
nation and  attempted  justification  wholly  fail.  And  now  the 
question  which  I  have  reserved  remains  for  determination,  and 
I  seek  to  find  the  bearing  and  effect  of  this  failure  on  the  evi- 
dence to  prove  adultery. 

As  to  Charlotte  Thomas :  there  is  her  own  oath,  supported 
by  the  evidence  of  Owen,  who  saw  her  in  Mr.  Ciocci's  room.  I 
am  of  opinion  that  her  evidence  in  chief  is  not  shaken  by  her 
cross-examination,  but  confirmed ;  for  I  deem  it  to  be  perfectly 
clear  that,  between  her  examination  and  cross-examination,  she 
has  been  tampered  with ;  and  as  to  the  supposed  restoration  to 
her  mother,  I  am  not  to  be  deceived  by  the  mere  words  of  the 
witness  on  such  a  cross-examination,  when  the  best  proof,  the 
evidence  of  the  mother,  is  withheld.  Intercourse,  though  said 
to  be  not  illicit,  is  the  very  foundation  of  Mr.  Ciocci's  defence ; 
and  as  I  think  the  averment  of  benevolence  and  philanthropy 
wholly  fails,  it  follows,  that  such  admissions  corroborate  the 
evidence  to  actual  guilt. 

Similar  observations  apply,  though  more  strongly,  to  the  case 
of  Alexander.  Patriarchi  is  contradicted  by  both  French  and 
Alexander,  as  to  the  arrangement  for  the  meeting  of  November  3.; 
by  Edser,  Owen,  Horsey,  and  Alexander  as  to  the  return  to 
Grosvenor  Street ;  and,  so  far  from  his  evidence  being  confirmed 
by  the  exhibit  No.  10.,  it  bears  in  my  mind  strong  suspicion  of 
fabrication.  I  have  no  doubt  that  Alexander  did  return  to 
Grosvenor  Street ;  and,  if  that  be  so,  the  false  defence  set  up  is 
the  strongest  corroboration  of  the  truth  of  her  evidence ;  if 
there  for  purposes  wholly  unexplained,  to  what  other  conclusion, 
according  to  the  dictates  of  common  sense  and  every  day's 
experience,  could  a  court  of  justice  come. 

I  pronounce  for  the  separation,  on  the  ground  of  adultery 
with  Charlotte  Thomas  and  Fanny  Alexander,  and  I  condemn 
Mr.  Ciocci  in  the  costs. 

Proctor  for  the  wife,  Bathurst;  for  the  husband,  Lochner. 


The  High 

Court  of 

Admibaltt. 

Nov,  7. 

A  vessel 
dragging 
her  anchor, 
and  coming 
into  collision 
with  another, 
hdd  to  blame 
for  not  having 
let  go  another 
were  therefore 


THE  '^NORTHAMPTON." 

1  HIS  was  a  suit  brought  by  the  owners  of  the  "  Feronia,*'  a 
schooner  of  96  tons  burthen,  against  the  ^^  Northampton,"  an 
American  vessel,  of  the  burthen  of  982  tons,  for  damage  occa- 
sioned by  a  collision  between  them  off  Liverpool,  on  the  24th 
of  February  last. 

anchor.    Hdd^  also,  that  this  was  the  fault  of  the  pilot  alone,  and  that  the  owners 
not  liable.    No  costs. 


THE  ECCLESIASTICAL  AND  ADMIRALTT  REPORTS. 

The  act  on  petition  alleged  thai  the  *^  Feronia  "  sailed  from 
Wexford^  in  Ireland^  on  the  22nd  February^  laden  with  a  cargo 
of  oats  and  flour,  bound  to  Liverpool ;  that  on  the  following  day 
she  arrived  off  the  Great  Orme's  Head,  and  was  there  boarded 
bj  a  duly  licensed  Liverpool  pilot,  under  whose  charge  she  was 
brought  safely  to  anchor,  it  being  ebb  tide,  abreast  the  landing- 
stage,  opposite  the  George's  Pier  Head,  at  Liverpool,  with  her 
best  bower  anchor  and  sixty  fathoms  of  chain,  at  11*30  p.  M., 
of  the  said  23rd  February,  in  order  to  be  docked  with  the  flood 
tide ;  that  all  sails  were  then  furled,  an  able  seaman  stationed 
as  anchor  watch,  and  a  lighted  patent  signal  lamp  which  was 
visible  all  around,  was  placed  at  the  masthead ;  that  the  wind 
was  blowing  fresh  from  the  north,  and  the  night  very  clear ; 
that  under  these  circumstances,  about  12*55  A.  m.  of  the  follow- 
ing day,  as  she  was  lying  with  her  helm  a-starboard  broad  sheer 
in  towards  the  said  landing-stage,  the  anchor  watch  observed  a 
large  ship  coming  across  from  the  Cheshire  side  of  the  river, 
dragging  her  anchor,  and  immediately  reported  the  same  to  the 
pilot ;  that  the  said  pilot  and  the  mate  immediately  came  on 
deck,  and  saw  the  said  ship  (which  proved  to  be  the  *'  North- 
ampton ")  coming  across  the  river,  dragging  her  anchor,  and 
^parently  about  to  pass  under  the  stem  of  the  "  Feronia," 
and  then  distant  from  her  about  forty  yards  to  the  N.  W. ; 
that  they  thereupon  hailed  the  said  ship  first  to  port  her  helm, 
and  then  to  give  her  more  chain,  but  received  no  answer ;  that 
the  ship  sheered  on  towards  the  landing-stage  to  a  position  N.E. 
of  the  "  Feronia" ;  that  the  mate  of  the  "  Feronia  "  hailed  the 
ship  to  starboard  her  helm,  in  order  to  keep  her  on  the  inside, 
but  still  got  no  answer ;  that  two  or  three  minutes  afterwards 
a  man  came  on  the  forecastle  of  the  said  ship,  and  was  then 
hailed  by  the  mate  of  the  "  Feronia "  to  give  his  ship  more 
chain ;  that  immediately  after  this  hailing  the  ship  broke  her 
sheer,  and  came  into  the  "  Feronia,"  and  did  her  considerable 
damage ;  that  the  ship  then  dragged  the  schooner  under  her 
bows  from  the  place  where  she  had  first  brought  up,  and  from 
which  she  had  never  moved  until  the  period  of  the  collision,  to 
the  middle  of  the  river,  in  the  direction   of  Seacombc,  and 
thereupon  went  clear  of  her ;  that  afterwards,  in  consequence 
of  being  so  far  out  in  the  force  of  the  tide,  the  "  Feronia  "  began 
to  drive,  whereupon  a  second  anchor  was  let  go,  which  brought 
her  up,  and  at  11  o'clock  a.  m.  of  the  same  day  she  was  taken 
into  the  King's  Dock  at  Liverpool.     That  the  said  collision, 
and  the  damages  consequent  thereon,  are  solely  to  be  attributed 
to  those  on  board  the  said  ship  "  Northampton,"  owing  to  their 
want  either  of  a  good  look-out  or  of  proper  skill  and  seaman- 
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ship,  and  are  not  in  the  slightest  degree  to  be  attributed  to  the 
said  schooner  *'  Feronia." 

The  answer  all^ed^  that  the  ''  Northampton^''  on  her  voyage 
from  New  Orleans  with  a  cargo  of  cotton^  arrived  on  the  23rd 
February  last,  off  the  port  of  Liverpool^  when,  to  wit,  at  about 
9  A.  M.,  George  Bogers^  a  duly  licensed  pilot  for  the  port  of 
Liverpool,  was  taken  on  board,  and  employed  by  the  master  of 
the  said  ship  to  pilot  her  into  one  of  the  wet  docks,  within  the 
said  port,  in  accordance  with  the  provisions  of  an  Act  of  Par- 
liament passed  in  the  fifth  year  of  the  reign  of  King  George 
5  Geo.  4.  c.  73.  the  Fourth,  intituled  ^^  An  Act  for  the  better  Regulation  and 

Encouragement  of  Pilots  for  the  ccmducting  of  Ships  and  Vessels 
into  and  out  of  the  Port  of  Liverpool ;"  that  from  such  time, 
and  until  after  the  collision  in  question,  the  said  ship  continued 
to  be  and  remain  under  the  sole  charge  and  direction  of  the 
said  duly  licensed  pilot,  and  that  during  the  whole  of  such  time, 
the  orders  of  the  said  pilot  were  obeyed  in  every  respect.  That 
the  said  ship  proceeded  up  the  river  Mersey,  and  at  about  three 
p.  M.  of  the  same  day  her  starboard  anchor  was,  by  the  pilot's 
orders,  dropped,  and  she  was  brought  up  off  the  south  end  of 
the  landing-stage,  at  about  a  cable  and  a  half  length  across  the 
river  from  the  Liverpool  side,  preparatory  to  her  being  taken 
into  docks,  {a)  That  it  being  then  ebb  tide,  and  the  wind  blow- 
ing fresh  from  N.  N.  E.,  about  seventy  fathoms  of  chain  were 
paid  out  from  the  windlass ;  that  about  half-past  five  the  same 
evening,  the  tide  began  to  flow  and  the  "  Northampton,"  swung 
round  with  her  head  to  the  northward,  or  down  the  river,  and, 
under  the  pilot's  orders,  a  sheer  was  given  her  to  the  westward, 
by  keeping  her  helm  to  starboard ;  that  she  rode  securely  to 
her  anchors  in  that  position  against  the  united  strength  of  tide 
and  wind ;  that  at  dusk  a  bright  signal  lantern  was  hung  up, 
and  remained  burning  brightly,  and  a  regular  watch  of  three 
hands  was  set ;  that  at  about  half-past  eleven  p.  m.  the  same 
evening,  as  it  was  then  near  high  water,  George  Rogers,  the 
pilot,  was  called  and  came  on  deck,  where  he  remained  in  charge 
of  the  said  ship  until  after  the  collision  ;  that  in  consequence  of 
the  strong  wind  from  N.  N.  E.  the  "  Northampton  "  did  not 
begin  to  swing  to  the  ebb  tide  for  a  considerable  time  after  high 
water ;  that  as  soon  as  she  began  to  swing,  which  she  did  with 


(a)  In  the  somewhat  similar  case 
of  the  "Montrear\(March  18. 22.  and 
24. 1853)  it  was  contended  that  the 
services  of  the  pilot  ended  when  she 
anchored  off  the  Albert  Dock  wall, 
but  the  Court  was  clearly  of  opinion 
that  the  so  anchoring  was  no  inter- 


ruption of  the  (original  agreement, 
and  that  proceeding  to  the  Qucen*s 
Dock,  when  the  tide  suited,  was  one 
continuous  service,  and  that  there- 
fore at  the  time  of  the  collision  the 
pilot  was  compulsorily  employed 
under  the  Liverpool  Pilot  Act. 
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her  stem  to  the  weatwardy  on  the  Cheshire  Bhore,  the  pilot      ,  ^^^ 
ordered  the  helm  to  be  put  to  port^  but  that  as  the  ship  came         tbb 
round,  the  force  of  the  wind  upon  her  hurboard  quarter  drove      l^^l^il 
her  in  towards  the  famding-stage  aforesaid,  until  her  anchor 
ohecked  her  and  broi]^t  her  up,  head  to  the  tide,  whereupon 
the  strong  N.  N.  E.  wind  drove  her  ahead,  and  her  chain  got 
under  the  quarter  of  the  schooner  ^  Feronia,"  whidi  had  then 
recently  been  brought  up  so  near  to  the  '*  Northampton,^  as  to 
give  that  vessel  a  foul  berth ;  that  the  said  schooner  in  conse- 
quence of  the  chain  so  getting  under  her  quarter,  began  to 
swing  athwart  the  tide  with  her  head  to  the  eastward,  and  the 
**  Northampton's  ^  jib-boom  passed  over  her  bows,  and  fouled 
her  foremast;  that  thereupon,  by  the  pilot's  directions,  the 
^  Northampton's"  yards  were  immediately, braced  sharp  up,  and 
all  the  remaining  cable  pud  out,  by  which  means,  and  by  the 
schooner's  head  sail  being  set,  the  *^  Northampton's  "  jib-boom 
deaied  the  schooner's  foremtst,  but  got  between  the  fore  and 
mainmasts ;  and  the  tide  kept  forcing  the  schooner  against  and 
nnder  the  ship's  bows ;  that  the  additional  strain  on  the  ^  North- 
tmpton's  "  cable  then  caused  her  to  begin  to  drive,  but  that  her 
helm  being,  by  the  pilot's  directions,  kept  to  port,  her  head 
sheered  more  to  the  westward,  and  her  larboard  anchor  caught 
the  schooner's  larboard  bulwarks,  and  thereby  did  some  damage ; 
that  the  schooner  at  length  sheered  clear  with  her  head  to  the 
N.  £.,  and  the  ship  immediately  brought  up,  not  having  drifted 
more  than  twice  her  own  length  during  the  whole  time,  and 
remained  there  at  anchor  until  the  following  day,  when  she  was 
taken,  still  in  charge  of  the  said  George  Rogers,  into  the  Bram- 
ley  Moore  Dock.     And  after  denying  several  averments  on  the 
part  of  the  ^'  Feronia,"  it  alleged  that  collision  was  entirely 
occasioned  by  the  want  of  care  and  skill  of  those  on  board  the 
said  schooner  **  Feronin,"  in  bringing  up  as  they  did  in  a  foul 
berth  or  otherwise ;  and  that  the  said  collision,  if  imputable  to 
any  one  on  board  the  **  Northampton,"  was  occasioned  solely 
by  the  neglect,  default,  incompetency,  or  incapacity  of  George 
Rogers,  the  pilot,  who,  as  well  at  the  time  when  the  said  ship 
came  to  an  anchor,  as  afterwards,  until  the  collision,  remained 
solely  and  entirely  in  charge  of  the  said  ship,  and  all  whose 
orders  were  implicitly  obeyed  by  the  officers  and  crew  of  the 
said  ship ;  that  by  the  provisions  of  the  said  Act  5  Geo.  4.  c.  73., 
the  master  of  the  "  Northampton  "  was  bound  (a)  to  receive  on 

(a)  Exemption  on  the  ground  of  Court  said,  **  It  ig  stated  in  the  de- 

litTing  a  duly  licensed  pilot  on  board  fence  that  the  galliot  had  on  board 

must   be  pleaded  speclficallj.     In  a  dulj  licensed  pilot  and  three  as* 

the«'Philomele**(^iarchl8. 1853)the  sistanfts;  but  it  it  not  said  under 
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boards  and  deliver  over  the  charge  of  the  said  ship  to  the  said 
George  Kogers^  or  to  any  other  dtily  licensed  pilot  who  might 
first  have  presented  himself,  and  that  by  the  32nd  section  of  the 
said  Act,  every  duly  licensed  pilot  who  shall  pilot  or  conduct 
any  ship  or  vessel  into  the  said  port  of  Liverpool,  is  required  to 
take  care  (if  need  be)  to  cause  such  ship  to  be  properly  moored 
at  anchor  in  the  river  Mersey,  and  afterwards  to  conduct  such 
ship  into  one  of  the  wet  docks  within  the  sud  port.  That  by 
reason  of  the  premises,  and  of  the  provisions  of  the  said  Act, 
and  also  of  the  Greneral  Pilot  Act,  the  owners  of  the  said  ship 
are  not  liable  for  the  damage  alleged  to  have  been  sustained  by 
the  owners  of  the  "  Feronia." 

The  reply  denied  that  the  **  Feronia  "  gave  the  "  Northamp- 
ton'' a  foul  berth,  and  alleged  that  the  place  where  the  schooner 
was  brought  up  was  about  half  a  cable's  length  from  the  landings 
stage  at  Liverpool,  in  a  clear  and  open  berth,  and  nearly  half  a 
mile  from  the  ''  Northampton " ;  that  it  would  have  been  im- 
possible for  the  two  vessels  to  have  come  into  collision  unless 
either  the  one  or  the  other  had  dragged  her  anchor;  that  in 
the  state  of  the  weather  and  tide  in  the  Mersey  at  the  time 
when  the  **  Northampton  "  brought  up,  it  was  the  bounden  duty 
of  the  master  to  have  had  her  top-gallant  yards  sent  down,  and 
her  top-gallant  masts  struck,  and  that  had  that  been  done,  and 
had  her  chain  been  veered  out  to  an  end,  in  all  probability  the 
*'  Northampton "  would  not  have  driven,  and  so  no  collision 
would  have  occurred  between  the  two  vessels ;  and  it  further 
denied,  thai  when  the  "  Northampton "  first  drove,  George 
Bogers,  her  pilot,  was  on  deck,  and  in  command  of  her ;  and 
alleged  that  he  was  below,  and  that  there  was  no  persons 
whatsoever  on  the  deck  of  that  vessel  until  just  immediately 
before  the  collision. 

The  rejoinder  denied  the  averment  as  to  the  top-gallant  masts 
and  yards,  and  alleged,  on  the  contrary,  that  the  wind  being 
N.N.E.,  the  "Northampton"  was  less  likely  to  have  driven 
down  with  the  ebb  tide  with  her  top-gallant  masts  and  yards 
set  than  if  they  had  been  lowered ;  it  further  denied  the  aver- 
ment respecting  the  pilot,  and  that  there  was.no  person  on  deck 
until  just  immediately  before  the  collision. 

The  case  was  argued  on  the  4th  and  7  th  of  November,  by 


what  Act  of  Parliament  he  was 
taken,  or  whether  it  was  compulsory 
or  not,  or  whether  any  blame  at- 
tached to  him.  If  it  had  been  in- 
tended to  raise  the  question  of  the 
exoneration  of  the  owners,  it  ousht 
to  have  been  stated  explicitly  that 
all  the  orders  of  the  pilot  were  duly 


obeyed,  and  that  if  any  mistake  was 
made,  it  was  attributable  to  him. 
The  question  not  having  been  raised^ 
it  would  be  injustice  to  the  other 
party,  who  has  had  no  op]K)rtunity  of 
defending  himself,  if  I  were  to  take 
cognizance  of  it.** 
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Dr.  Addams  and  Dr.  Twiss  for  the  ''  Feronia  *• ;  Sir  J.  D.  Har-      .  ^^^'  . 
dinff  Q.  A.)  and  Dr.  Bajiford  for  the  '*  Northampton."  Thb 

«*  NOBTH- 
▲MFTOII.'' 


Dr.  LusHiNGTOlf^  addressing  the  Trinity  Masters  (a) :  Summxng-up^ 

Gentlemen^ — To  a  very  considerable  extent  I  concur  in  opinion 
with  her  Majesty's  Advocate^  that  many  of  the  facts  in  this  case 
are  not  the  subjects  of  dispute  between  the  parties ;  but  I  am 
afraid^  from  the  nature  of  the  case  itself,  that  that  circumstance 
will  not  relieve  me  from  performing  my  bounden  duty,  if  neces- 
sary, of  setting  forth,  somewhat  at  length,  the  facts  of  the  case. 
I  do  not  mean  that  it  will  be  requisite  to  go  into  the  evi- 
dence; that  has  been  fully  discussed,  and  yon  are  perfectly 
masters  of  it  But  it  will  be  necessary,  before  I  conclude,  to 
bring  under  your  consideration,  not  merely  questions  of  fact, 
but  I  should  say,  questions  of  nautical  knowledge,  in  addition 
to  matters  of  fact,  in  order  that  I  may  form  my  opinion  on  that 
part  of  the  question  which  rests  on  me  to  determine  —  namely, 
who  is  responsible  for  the  consequences  of  misconduct  ? 

I  will  begin  by  an  observation  in  which,  I  trust,  you  will  The  master  of 
concur.     I  apprehend  the  law  to  be  clearly  this  —  that  when-  Ji^^^h^"**^ 
ever  a  master  is  on  shore,  and  a  ship  is  left  in  charge  of  the  responsibilities 
mate,  or  any  one  else,  the  matter  stands  in  the  same  position  the  mate^OT^ 
with  respect  to  the  law,  and  in  all  other  respects,  as  if  it  had  ^^^J  person 
been  the  master  himself.     That  is  a  general  principle  from  which  ^  *'^* 

we  cannot  depart.     I  should  just  observe,  in  passing,  as  to  the 
case  of  the  '*  Feronia." 

Subject  to  your  better  judgment,  it  appears  to  me  that  she 
could  cause  the  collision  only  from  the  adoption  of  two  propo- 
sitions —  first,  assuming  that  she  had  taken  a  foul  berth  in  her 
original  position,  then  she  might  be  to  blame;  and  secondly, 
supposing,  from  any  fault  in  the  anchors,  she  parted  from  them, 
innocently  or  otherwise,  she  might  have  occasioned  the  collision. 
Now,  let  us  consider  a  little  the  circumstances  of  the  case,  and 
see  how  the  charge  proceeds. 

The  action  is  brought  by  the  **  Feronia,**  which  is  a  small  Statement  of 

vessel,  under  100  tons  burthen,  and  which  came  up  the  river  *^  "  f'eronw-" 

Mersey  after  the  period  when  the  ''  Northampton  **  had  come  to 

anchor  opposite  St.  George's  Pier  Head,  with  her  best  bower 

anchor,  and  sixty  fathoms  of  chain.     It  is  agreed  on  all  hands 

that  it  was  a  light  night.     With  regard  to  the  wind,  it  appears 

to  me  that  the  description  is,  it  blew  during  the  night  from  the 

N.E.  with  occasional  squalls.     It  is  alleged,  on  behalf  of  the 

"Feronia,"  that  about  1  A.M.,  on  the 24th,  the  "  Northampton** 

• 
(a)  Capt.  Nelson  and  Capt.  Owen. 
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came  across  from  the  Cheslure  side  of  ike  river^  dragging  her 
anchor^  apparently  about  to  pass  under  the  stem  of  the  schooner^ 
distant  about  forty  yards.  You  have  had  a  great  deal  of  dis- 
cussion as  to  dragging  her  anchor  and  drivingy  and»  of  course, 
that  I  must  leave  entirely  to  your  consideration.  I  may,  here- 
affcer,  think  it  necessary  to  advert  to  the  distinctioai  between 
driving  and  dragging.  She  says  the  ^'  Nc»rthw3ipton "  broke 
her  sheer^  and  came  with  her  stem  agunst  the  schooner.  She 
subsequently  alleges  that  the  '^  Northampton  "  ought  to  have 
sent  down  her  maintopmast^  top-gallant  mast,  and  so  on.  This 
k  her  case  i^ainst  the  ^'  Northampton," 

Now  the  ease  of  the  **  Northampton  ^  I  would  rather  read  ia 
her  words,  that  I  may  not  misstate  it.  She  states,  ^'  that  as 
soon  as  she  began  to  swing,"  which  is  represented  to  have  been 
some  time  after  the  tide  began  to  ebb,  and  the  tide  seems  tg 
have  ebbed  somewhat  before  twelve  o'clock  at  night,  **  which 
she  did  with  her  stem  to  the  westward  of  the  Cheshire  shore, 
the  pilot  ordered  the  helm  to  be  put  to  port^  but  that,  as  the 
ship  came  round,  the  force  of  the  wind  upon  her  larboard 
quarter  drew  her  in  towards  the  landing*stage  until  her  anchor 
checked  her  and  brought  her  up,  head  to  tide^  whereupon  the 
N.N.E.  wind  drove  her  ahead;  and  her  chain  got  under  the 
quarter  of  the  schooner  **  Feronta,'*  which  had  then  been  re» 
cently  brought  up  so  near  to  the  **  Northampton  "  as  to  give 
that  vessel  a  foul  berth."  Here  it  is  distinctly  alleged,  on  be^ 
half  of  the  ^^  Northampton,"  that  the  cause  of  collision  was  the 
'^Feronia"  having  given  the  ^Northampton"  a  foul  berth. 
Then  they  go  on  :  —  '^  In  consequence  of  the  chain  so  getting 
under  her  quarters,  the  schooner  began  to  swing  athwart  the 
tide,  and  the  collision  took  place,"  &a,  with  which  I  need  not 
trouble  you.  Then  they  all^e  that  the  schooner  at  length 
sheered  clear  with  her  head  to  the  N.E.,  and  the  ship  imme- 
diately brought  up,  not  having  drifted  more  than  twice  her 
whole  length  during  that  time,  according  to  the  statement  made 
here.  Then  they  go  on  to  allege  that  the  ^  Northampton  "  did 
not  drag  her  anchor  at  all  until  the  ^^  Feronia  "  got  across  her 
bows,  and  thereby  brought  a  severe  strain  upon  her  anchor  and 
cable. 

If  the  ^^  Feronia  "  got  across  her  bows,  it  must  be  from  the 
"  Feronia  "  being  in  a  foul  berth,  or  because  the  "  Feronia  " 
moved  from  her  original  berth,  otherwise  the  collision  could  not 
possibly  have  taken  place.  With  regard  to  whether  she  was  in 
a  foul  berth  or  not,  that  will  be  a  question  for  your  considers* 
tion;  but,  with  respect  to  the  "Feronia"  haying  moved  from 
her  berth  towards  the  "  Northampton,"  it  certainly  appears  to 
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me  that  there  is  no  evidence  that  she  did  to.     This  being  the      >  ^^^^'  > 
state  of  the  ease,  in  order  to  ascertain  the  cause  of  the  cc^lision  Thb 

and  who,  in  the  eyes  of  the  law,  will  be  to  blame,  we  must  de-     *1mpto»!** 
termine,  first,  certain  questions  of  fact;  secondly,  who  is  to    SummtM^-mp* 
blame  accordiug  to  nautical  practice,  which  will  be  your  de*  QnettMmi  to 
partment;  and,  thirdly — which  will  be  my  department. of  the 
case  —  who  is  legally  responsible  for  the  damage.     You  will 
ascerbun  firom  the  evidence,  so  &r  as  yon  think  it  important, 
whether  the  *' Northampton '*  anchored  on  the  Liverpool  or 
Cheshire  side  of  the  river,  and  then  whether  she  parted  firom 
her  anchor  prior  to  the  collision,  or  whether,  supposing  there  to 
be  a  difference,  she  drove  with  or  draped  her  anchor. 

Captain  Owen.     The  difference  between  driving  and  drag-  Difference  be 
pog  I  take  to  be  this.     If  a  ship  lying  at  anchor,  from  the  J^lS'i^^^^ 
strength  of  the  tide,  drifted  with  her  anchor,  that  would  be  dragging  the 
driving ;  if  the  wind  drove  her  across  the  tide,  and  she  fiurly  ^    ^* 
draped  her  anchors,  that  would  be  drag^g. 

Db.  Lushinoton.  Let  me  put  my  notion  of  it,  and  then  you 
shall  correct  me  if  I  am  wrong.  The  river  here  was  lying 
north  and  south,  and  when  this'vessel  swung  to  her  anchor,  her 
head  would  be  to  the  south.  Now,  if  by  reason  of  the  force  of 
the  tide  she  had  drifted  down  the  river,  that  is  driving ;  but  if 
her  anchor  had  gone  after  her,  she  would  both  have  drifted  and 
dragged  her  anchor. 

In  this  state  of  the  case  it  is  alleged,  on  behalf  of  the  ^'  Fe- 
roma,"  that  the  wind  took  the  "  Northampton,"  and  sent  her 
across  the  river  towards  the  "  Feronia."  But  I  will  put  the 
case  in  the  aUemative.  Assuming  for  a  moment  that  you  come 
to  a  determination  in  the  affirmative  that  she  drove  or  dragged, 
would  she,  or  ought  she,  to  have  taken  any  measures  to  prevent  ' 

the  collision  ?  Ought  she  to  have  sent  down  her  top-galknt 
masts  and  yards  ?  Again,  if  she  ought  to  have  taken  measures, 
and  did  not,  who  was  to  blame, — the  pilot  solely,  or  the  officers 
in  charge  ?     That  will  be  a  nautical  question. 

I  will  now  draw  your  attention  to  the  case  of  the  "  Chris-  The  present 
tiana "  (a),  which,  in  its  circumstances  and  facts,  is  very  dif-  ca«e  different 
ferent  from  the   present;  and  the  real  consideration  will  be,  •'Christiana." 
whether  these  differences  amount  to  a  distinction.     We  cannot 
expect  to  have  any  two  cases  the  same  in  every  respect     The 
"  Christiana  "  was  in  the  Downs,  in  a  gale  of  wind,  and  did  not 
Bend  down  her  yards,  topmasts,  and  so  on,  and,  in  that  case,  it 
was  the  opinion  of  the  Trinity  Masters  who  then  attended,  and 
it  has  since  been  affirmed  by  the  Judicial  Committee  (6),  that 

(a)  7  N.  C.  2.  (b)  Hammond  v.  Rogers,  7  N.  C.  Supp.  xli. 


160 


THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS. 


1853. 

» r— » 

The 
"  North- 
ampton." 

Summing'Up, 

The  evidence 
of  defectiTe 
"watch  on 
board  the 
**  Northamp- 
ton." 


Definition  of 
ftml  berth. 


it  was  the  duty  not  merely  of  the  pilot,  but  of  the  master  as 
well,  to  take  that  precaution*  The  difference  is  very  clear :  the 
distinction  I  leave  to  you. 

There  is  another  question  I  shall  put,  because  it  is  raised  in 
the  pleadings,  though  it  does  not  appear  to  me  there  is  any 
evidence  to  establish  the  charge,  whether  there  was  an  adequate 
watch  on  board  the  "  Northampton."  I  cannot  say  I  am  satis- 
fied, from  the  evidence  adduced  by  the  "  Feronia,"  that  there 
was  any  defective  watch  at  alL  Then,  secondly,  you  will  have 
to  determine,  with  regard  to  the  "  Feronia,"  whether  she  was 
in  a  foul  berth  or  not,  the  evidence  being,  so  far  as  my  opinion 
goes,  strongly  to  the  contrary.  If  I  correctly  understand  this 
matter,  it  appears  to  me — assuming,  for  a  moment,  that  the 
^^Feroiiia  '*  was  not  in  a  foul  berth — that  fact  is  of  considerable 
importance.  If  I  understand  the  meaning  of  the  words  **  foul 
berth,"  I  apprehend  that  the  '^Feronia"  was  not  in  a  foul 
berth ;  the  two  vessels  could  not  have  come  in  contact,  except 
by  the  one  or  other  moving  from  her  former  position.  If  one 
vessel  anchors  there,  and  another  here,  there  should  be  that 
space  left  for  the  swinging  to  the  anchor  that,  in  ordinary  cir- 
cumstances, the  two  vessels  cannot  come  together.  If  that  space 
is  not  left,  I  apprehend  it  is  a  foul  berth,  (a)  It  is  quite  clear, 
from  the  case  of  the  ^^  Feronia,"  that  the  pilot  alone  is  respon- 
sible as  to  whether  there  is  a  foul  berth  or  not. 

The  Court  and  the  Elder  Brethren  having  retired  for  consul- 
tation, on  their  return 


Judgment 


Db.  Lushington  said :  I  addressed  to  the  Trinity  Masters 
the  questions  in  the  following  order :  1st.  With  regard  to  the 
"  Feronia,"  whether  she  was  in  foul  berth  ?  Answer.  No.  2nd. 
Whether,  previous  to  the  collision,  she  moved  or  not  ?  A,  No. 
3rd.  Whether  the  "  Northampton "  dragged  her  anchor,  or 
whether  she  drove,  and  in  either  way  occasioned  the  collision  ? 
A,  She  did  drag  her  anchor,  and  so  occasioned  the  collision. 
4th.  Could  she,  and  ought  she,  to  have  taken  any  measure  to 
prevent  the  collision  ?  A.  Yes ;  by  letting  go  the  other  anchor. 
5th.  Who  was  to  blame  for  not  letting  go  the  other  anchor. 
A.  The  pilot  exclusively.  6th.  Ought  she  to  have  sent  down 
her  top-gallant  mast  and  yards  ?  A.  It  was  advisable  to  have 
done  so ;  but,  under  the  circumstances  of  the  case,  not  dolAg  so 


(a)  In  the  cases  of  the  "Countess 
of  Morley"(Nov.22.  1853)  and  the 
•«  Highland  Chief  "  ^Dec.  7. 1 853)  the 
Court  pronounced  against  those  ves- 
sels, on  the  ground  that  thej  had 


anchored  too  close  to  the  vessels 
^ith  which  they  came  into  collision, 
and  had  thereby  given  them  a  foul 
berth. 
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did  not  cause  the  collision.     Under  the  circumstances  it  appears      ,  ^^^^'  . 
to  me  that  the  collision  was  occasioned  hj  omitting  to  let  go         The 
another  anchor,  and  was  the  fault  of  the  pilot  exclusively  ;  and     ^^^™" 
in  a  previous  case  I  have  determined  that  the  owners  are  not      Judgment 
responsible.     I  pronounce  against  this  chum  for  damage,  but 
give  no  costs,  (a) 

Proctors  for  the  "  Feronia,"  F.  Clarkson  ;  for  the  "  North- 
ampton," Rothery. 

(a)  In  the  case  of  the  "  Presto  **  blame,  but  her  ownew  were   ex- 

(Nov.  17.)  there  was  a  similar  re-  empted  by  reason  of  a  dulj  licensed 

salt.    The  collision  occurred  in  the  pilot  being  on  board  and  solelj  in 

Thames ;  the  *"  Presto"  was  held  to  fault. 


4 The  High 

Court  of 

THE  «  ORBONA."  Aj>mibai.tt. 

m^^  Nov.  11. 

1  HIS  was  an  action  by  the  owners,  master,  and  crew  of  the  Salvors  in  pbs- 

barque  "  Poictiers,"  for  services  rendered  on  the  20th  January,  J!^\^. 

1853.     The  value  of  the  property  salved  was  5082/1  doned  by  all 

The  "  Orbona,"  a  barque  of  the  burthen  of  292  tons,  sailed  two,^whohad 

from  London,  with  a  crew  of  eleven  hands,  besides  the  master,  been  unable  to 

on  the  1st  of  January,  1853,  bound  for  Glasgow,  with  a  cargo  escape,  would 

of  wheat.     She  met  with  rough  weather ;  and  about  3  o'clock  ^^^^  ^J°? 

°  ,  to  delay  their 

A.  M.  of  the  20th,  whilst  close  hauled  to  the  wind  on  the  star-  coarse  for  the 
board  tack,  about  twenty-five  miles  to  the  southward  of  the  ^^^^M^^^ 
Needles,  was  run  into  by  the  barque  "  Actaeon "  {b\  which  the  crew  of 
carried  away  her  bowsprit,  and   then,  swinging  round,  also  a  poU^of  in- 
carried  away  her  cutwater,  and  the  sails  and  stanchions  on  her  surance  is  not 
starboard  side,  stove  her  deck,  and  did  her  other  very  consider-  \^y  deviation 
able  damage.     While  separating  from  the  eoUision,  the  master  ^  ^^}  * . 
and  crew  of  the  "  Orbona  "  (two  only  excepted)  succeeded  in  tress, 
getting  on  board  the  **  Actaeon,"  which  was  soon  carried  away 
some  distance  from  the  "  Orbona,"     The  "  Orbona"  was  thus 
left  disabled,  with  only  two  men  on  board,  when  the  "  Poictiers  " 
discovered  her,  and  came  to  her  assistance.  ' 

The  act  on  petition,  besides  the  usual  exaggerations  of  the  Pleadings. 
merit  of  the  service,  alleged,  that  the  "  Poictiers "  incurred  a 
detention  of  five  days,  at  an  expense  to  her  owner  of  at  least  6/. 
per  day  for  wages  and  provisions,  and  of  30/.  for  dues  and  other 
disbursements,  necessarily  consequent  upon  such  detention ;  that 
she  is  of  the  value  of  6800/.,  and  was  chartered  by  the  British 
Government  for  the  conveyance  of  troops,  and  that  the  stores 
and  provisions  for  the  use  of  such  troops,  together  with  the 
stores  and  provisions  for  the  ship's  use,  were  of  the  value  of 
Z200L  ;  that  the  freight  for  the  intended  voyage  amounted  to 

(6)   Vide  post,  ^A1^. 
E.  &  A.  VOL.  I.  M 
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^ . ' 

Thk 
"  Orbona." 

Pleadings, 


the  sum  of  4500/. ;  tJiat  had  she  been  lost  in  rendering  the  ser* 
vices  aforesaid  her  owners  would  have  forfeited  all  insurance^  and 
would  have  been  liable  to  the  Government  for  the  value  of  the. 
provisions  for  the  troops ;  that  her  owner  would  also  have  lost 
her  freight,  and  th^t^  by  rendering  the  services,  property  of  the 
value  of  14,500/.  was  placed  in  jeopardy,  &c. 

The  answef,  inter  alia,  pleaded,  that  after  the  collision  the 
"  ActaBon "  lay  to  till  daylight,  when  she*  descried  the  "  Or- 
bona,"  about  three  miles  on  her  weather  beam,  and  thereupon 
made  all  possible  sail  to  beat  towards  her,  but  that  when 
she  had  arrived  within  about  half  a  mile  of  her  it  was  dis-^ 
covered  that  she  had  just  been  boarded  by  a  boat's  crew  from  a 
vessel  which  proved  to  be  the  "Poictiers  " ;  that  the  "  Actajon" 
was  then  run  under  the  stern  of  the  "  Orbona,"  which  by  that 
time  was  under  sail,  and  those  on  board  her  were  hailed  by  th^ 
master  of  the  "  Orbona "  to  heave  to  and  permit  him  and  the 
rest  of  his  crew  to  come  on  board ;  but  that  instead  of  so  doing 
one  of  the  men  on  board  the  "  Orbona  "  (since  ascertained  to  be 
the  second  mate  of  the  "Poictiers  ")  only  answered  "  All  right," 
and  the  ^*  Orbona  "  was  kept  on  under  sail ;  that  all  three  vessels 
proceeded  in  company  for  the  Motherbank,  where  the  "  Orbona  ** 
was  brought  to  anchor  about  4.30  p.m.  of  the  same  day ;  that 
the  "Orbona"  was  immediately  boarded  by  her  master,  who 
asked  the  second  mate  of  the  "  Poictiers  "  what  he  meant  by 
not  heaving  the  "  Orbona "  to,  and  letting  him  and  his  crew 
come  on  board  when  the  two  vessels  were  so  close,  and  as  he 
had  been  hailed  to  do;  to  which  the  said  mate  replied,  that 
he  was  only  a  servant,  doing  as  he  was  told,  and  he  had  had  his 
orders,  &c. 

This  was  all  denied  in  the  reply. 

Sir  J.  Z>.  Harding  Q.  A.  and  Dr.  Bayford  appeared  for  the 
salvors ;    Dr.  Addams  and  Dr.  TwisSy  for  the  owners. 


Judgment, 

The  **  Poic- 
tiers," proceed- 
ing from 
London  to 
Cork  under 
a  GoTemment 
contract  fell 
in  with  the 
**  Orbona,** 


which  was  left 
with  only  two 
hands  on  board, 


Du.  LusniNGTON.  This  is  a  claim  preferred  on  behalf  of  the 
owners,  master,  and  crew  of  a  vessel  named  the  "  Poictiers,"  of 
the  burden  of  736  tons,  and  manned  with  thirty-one  hands. 
She  was  proceeding,  at  the  period  when  this  transaction  took 
place,  from  the  port  of  London  to  Cork,  under  a  contract  with 
the  Government.  It  appears,  on  the  18th  or  19th  of  January, 
just  antecedent  to  the  time  when  the  collision  of  which  I  must 
presently  speak  occurred,  she  had  met  with  very  tempestuous 
feather.  In  the  course  .of  the  morning  of  the  20th  of  January, 
the  vessel  proceeded  against  —  named  the  "Orbona,"  of  the 
burden  of  292  tons,  with  a  crew  of  eleven  hands,  —  had  come 
into  collision  with  a  vessel  named  the  "Actajon";  and  in  con- 
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sequence  of  the  alarm  arising  from  it,  the  master  and  eight  of      ,  ^^^^'  , 
the  crew  abandoned  her,  and  jumped  on  board  the  "  Actajon,**  The 

for  the  preservation  of  their  lives.     There  were  on  board  this    **  Orbona." 
vessel  of  292  tons  only  two  seamen,  who  either  did  not  or      "  ''*^"*^ 
could  not  attempt  to  go  on  board  the  ^^Actseon." 

In  that  state  the  vessel  remained  until  between  nine  and  ten 
A.1C.,  when  she  was  descried  by  those  on  board  the  "  Poictiers" ; 
and  as  soon  as  the  master  of  that  vessel  saw  her,  and  perceived 
that  she  had  a  signal  of  distress  flying,  and  had  suffered  some 
damage,  though  to  what  extent  he  could  not  know,  he  deter- 
mined to  bear  down,  for  the  purpose  of  rendering  assistance ; 
and  then,  according  to  his  own  statement,  he  was  desired  by 
the  two  persons  on  board  to  come  to  their  aid.  •  He  desired  his 
crew  to  volunteer,  being  reluctant  to  give  an  order,  in  con- 
sequence of  the  danger  to  which  he  apprehended  they  would  be 
exposed.  With  regard  to  that  danger,  which  is  not  an  unim-  and  with  some 
portant  circumstance  in  this  case,  I  cannot  help  thinking  —  ^i^^f  *°^ 
looking  at  the  description  of  the  weather,  and  even  softening  four  men  on 
the  description  down,  as  we  are  generally  accustomed  to  do,  ^^*°/^^r 
when  strong  statements  are  made,  and  at  the  condition  of  the 
vessel  itself,  being  left  with  these  two  men  on  board,  and  in  the 
damaged  state  she  was, — the  boarding  was  attended  with  some 
d^ree  of  danger,  and  no  doubt  great  difficulty.  However,  at 
last  she  was  boarded  by  four  men,  sent  to  take  charge  of  her, 
the  boat  being  manned  by  four  other  persons.  I  cannot  think 
that  this  danger  was  diminished  by  the  circumstance  stated 
by  counsel,  supposing  it  strictly  accurate,  that  the  four 
persons  jumped  at  one  spring.  I  apprehend  that  they  would 
jump  when  on  the  top  of  a  wave,  which  would  give  them  the 
opportunity  of  springing  to  get  hold  of  the  rigging,  which  they 
did.  But  this  proves  to  me,  if  they  were  under  the  necessity 
of  jumping  to  get  on  board  the  vessel,  it  could  not  be  at  that 
time  very  smooth  water,  or  be  done  with  great  facility.  Having 
got  on  board  the  vessel,  they  proceeded  to  do  what  was  necessary 
in  order  to  bring  her  to  a  place  of  safety ;  and  the  wind  having 
gone  round  to  the  westward,  they  proceeded  to  conduct  her  to 
the  Motherbank. 

There  is   no  doubt   this  vessel  had   received   considerable  The**Orbona'* 
damage,  and  it  is  abundantly  clear  that  she  must  have  been  in  ^^  received 
considerable  danger,  having  been  left  with  such  damage,  at  such  damage  by 
a  season  of  the  year,  with  only  two  men  on  board.     It  is  quite  ^^'^^^^P  ^l}\ 

a  ▼fifisel  called 

unnecessary  to  dwell  on  circumstances  which  appear  to  me  to  the  "  Actaon/* 
lead  to  conclusions  so  inevitable  as  such  facts  do.     The  ship  ^Qt^as  safely 

1     ,  *    conducted  by 

*^vmg  been  so  conveyed  to  the  Motherbank,  the  service  in  the  salvors  to 
itself  would  be  very  meritorious^  as  being  the  means  of  saving  *^®  Mother- 

m2 
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The 
**  Orbona,** 

Judgment, 

bank ; — a  very 

meritorious 

service. 

The  state- 
ments on 
behalf  of  the 
**  Orbona," 
even  taken 
from  the  pro- 
test of  the 
master, 


the  property  and  saving  the  lives  of  the  two  individuals  on 
board  the  vessel. 

Now  let  us  consider  whether  the  statement  on  the  other  side 
does  to  any,  and  what  extent,  detract  from  the  services  of 
the  salvors,  or  diminish  from  the  reward  which  I  ought  to  give, 
sqpposing  those  facts  strictly  true,  and  not  counterbalanced  by 
other  facts.  I  look  at  the  protest  made  by  the  master  and  two 
of  the  crew  of  the  "  Orbona,"  —  that  is  perhaps  as  favourable  a 
document  as  I  can  resort  to  for  the  purpose  of  seeing  what  is  the 
real  case  of  the  "  Orbona "  as  set  up  on  behalf  of  the  owners. 
I  need  not  go  through  the  preliminary  circumstances  as  to  the 
collision  that  took  place  with  the  "  Actajon,"  but  I  will  com- 
mence where  it  is  said  that  "  the  master  and  nine  of  his  crew, 
fearing  that  his  vessel  would  sink,  and  seeing  that  the  stranger 
was  rapidly  driving  past  this  appearer*s  vessel,  and  fearing  that 
there  might  be  no  other  chance  of  escape,  scrambled  on  board 
the  stranger  only  half  clothed,  as  they  had  rushed  from  their 
beds,  and  found  the  stranger  to  be  the  barque  'Acta^on,'  of 
Glasgow,  Captain  Benson ;  and  this  appearer  then  found  that 
two  of  his  crew  had  been  left  in  this  appearer's  vessel.  That 
the  appearer  then  requested  the  master  of  the  *  Actaeon'  to  lie  to 
till  daylight,  in  order  that  the  appearer  and  his  crew  might  get 
on  board  their  vessel  again  if  she  should  not  founder" — which 
he  expected,  of  course,  she  would  do — **  which  he  did;  and  at 
daylight  this  appearer  discovered  his  said  vessel." 

It  is  a  matter  of  no  importance,  that  the  Court  should  trouble 
itself  to  decide  whether  the  "  Action  "  did  or  did  not  lie  to  to 
assist  the  vessel.  The  probability  is,  she  did,  and  for  the 
reasons  stated  by  counsel,  that  it  would  have  been  atrocious 
conduct  on  the  part  of  the  master  of  the  "  Orbona,"  whensoever 
the  collision  took  place,  if  he  had  abandoned,  not  the  property 
only,  but  the  lives  of  these  persons,  without  some  effort  to  save 
it  and  them.  I  take  it  for  granted  he  did  lie  by.  "  He  dis- 
covered his  said  vessel  about  three  miles  upon  the  weather 
beam  of  the  *  Actaeon,'  whereupon  the  *  Action '  made  all 
])ossible  sail  to  get  on  board  the  *  Orbona,'  and  cleared  away 
the  boat  of  the  *  Actajon '  to  be  ready  to  board  her,  and  also 
hoisted  the  ensign  upon  the  *  Actajon's '  mizen  rigging,  in 
order  to  be  a  signal  to  the  *  Orbona's '  men,  still  on  board." 
Now,  according  to  this  statement,  the  appearer  saw  his  own 
vessel  about  three  miles  upon  the  weather  beam  of  the  **  Ac- 
taeon."  I  do  not  know  that  I  have  accurate  constat  of  the 
wind ;  it  was  subsequently  W.,  and  if  it  was  W.  at  the  time, 
the  "  Actason  "  would  have  had  no  difficulty,  in  a  less  space  of 
time  than  is  represented  here,  in  coming  up  to  the  "  Orbona.'* 
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If  the  wind  was  the  other  way,  of  course  it  would  occupy  more      ,  ^^^'  , 
time,  she  having  to  go  contrary  to  the  wind.  The 

However,  he  says  the  "  Actseon  **  made  all  possible  sail,  and  **  Orbona. 
also  hoisted  the  ensign,  **  and  about  an  hour  and  a  half  after  the  "^^^«*« 
'  Actadon's'  signal  had  been  hoisted,  the  '  Orbona'.  hoisted  a 
signal  of  distress."  Now,  this  is  a  circumstance  which,  I  do 
think,  does  require  some  little  consideration ;  because,  if  the 
persons  on  board  the  "  Orbona "  were  aware  that  that  was  the 
^  Actaeon,"  and  she  was  coming  down  to  her  assistance,  I  do 
not  understand  why  they  should  have  hoisted  a  signal  of  distress 
at  so  late  a  period.  The  hoisting  of  a  signal  at  all  clearly 
shows  that  they  had  no  confidence  in  the  *^  Actseon  "  coming 
to  their  assistance.  *'  When  the  ^  Orbona's '  signal  was  hoisted," 
the  protest  says,  *'  the  ^  ActaM)n'  was  beating  up  towards  her, 
and  was  then  not  more  than  two  miles  distant,  the  '  Actaeon's ' 
ngnal  being  then  flying ;  that  soon  after  the  '  Orbona '  hoisted 
her  signal  of  distress,^  this  appearer  discovered  a  vessel  running 
down  upon  her,  before  the  wind,  which  afterwards  proved  to 
be  the  '  Poictiers ';  and  when  the  '  Actseon  *  was  within  about  a 
mile,  they  saw  the  ^Poictiers  *  close  to  the  'Orbona,'  and  some  of 
the  ^Poictier's'  men  boarded  her,  it  being  then  about  10  a.m." 

Now,  I  am  not  about  to  attempt  to  solve  the  difficulty  of  how  ^ 

it  happened  that,  from  daylight  in  the  morning  till  10  a.m.,  the 
*^  Actseon  "  was  occupied  in  traversing  this  short  space  of  sea.  I 
am  not  quite  satisfied  from  which  quarter  the  wind  was  blowing, 
though  I  suspect  it  was  from  the  east,  and  got  round  to  the  west 
in  the  afternoon.  But  the  fact  was,  the  "  Actaeon  "  did  come  up, 
and  hailed  the  **  Orbona  "  to  heave  to.  I  will  take  it  for  granted  do  not  detract 
that  she  was  told  the  "  Actaeon  "  had  the  crew  of  the  "  Orbona  "  ^?  ^^«  ™«'"»* 

of  the  service. 

on  board,  and,  I  do  not  think,  under  the  circumstances  in  which 
the  "  Orbona  **  was  placed,  it  was  any  part  of  the  duty  of  the 
salvors  to  have  hove  to,  and  taken  on  board  the  master  and 
crew,  who  had  gone  on  board  the  "  Actaeon.**     I  do  not  say  Under  the  cir- 
there  are  no  circumstances  in  which  it  is  the  bounden  duty  of  ^^^^^^^^ 
the  master  and  crew  to  come  on  board  and  resume  the  control  would  be  jus- 
of  their  own  vessel ;  but  not  under  circumstances  like  these.  ing*p(J^g^^ 
Looking  at  the  season  of  the  year,  and  the  state  in  which  the  ofthevesseU 
vessel  was  in,  the  salvors   had  an  undoubted  right   to  keep  i^to  port  with* 
possession  and  carry  the  vessel  to  a  port  of  safety.     I  dismiss,  ^^^  delaying 
therefore,  some  of  those  facts  put  in  direct  contradiction.  board  the  crew 

It  is  always  difficult  to  determine,  when  one  set  of  persons  ^ndonedher 
who  stand  precisely  in  the  same  degree  of  veracity  as  another 
are  directly  at  issue,  which  are  speaking  correctly,  but  which- 
ever it  may  be,  it  makes  no  material  difierence.     I,  therefore, 
proceed  to  my  adjudication  without  reference  to  these  facts* 

M    3 
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The 
"  Orbona.** 

JudgmenU 

The  service 
though  short 
was  merito- 
rious. 

It  is  not  true 
in  law  that  if 
a  vessel  goes 
out  of  her 
way  to  assist 
another,  her 
insurance  is 
void. 

Value  of  pro- 
perty salved 
heing  5082/., 
the  sum  of 
700iL  allotted. 


It  was  a  most  meritorious  servicOj  and  I  am  bound  to  give  an 
adequate  reward;  the  service,  however,  did  not  last  a  long 
time,  and  was  effected  without  great  difficulty  or  risk,  beyond 
boarding  the  vessel.  There  are  circumstances  mentioned  in 
the  act  on  petition  which  do  not  weigh  with  the  Court,  and 
which  are  put  in  to  influence  the  case.  It  is  said,  that  the 
insurance  of  the  **  Poictiers "  was  void.  That  is  not  true  in 
law,  for  it  is  not  the  law  that,  if  one  vessel  goes  out  of  her  way 
to  assist  another  in  distress,  the  insurance  is  void.  It  has  often 
been  stated,  but  in  the  only  case  in  which  it  has  been  agitated, 
—  for  it  did  not  come  to  a  final  decision  —  the  Judges  were  of 
opinion  that  it  did  not.  (a)  I  leave  that  out  of  consideration, 
and  looking  at  the  value,  5082/.,  I  shall  allot  the  sum  of  700/1 
Proctors  of  the  salvors,  Deacoti ;  for  the  owners,  F,  Clarkson, 


(d)  In  Lawrence  v.  Sydehotham, 
(6  East,  52.)  the  point  was  touched 
upon  in  argument^  and  Lord  Ellen- 
borough  C.  J.  said,  **  This  does  not 
aficct  the  question  how  far  slacken- 
ing sail  from  motives  of  humanity  to 
succour  another  ship  in  distress  is 
allowable ;  nor  is  it  necessary  to 
touch  upon  it.  Perhaps  when 
such  a  case  does  arise,  it  may  be 
found  to  be  for  the  general  bene- 
fit of  all  insurers  to  allow  such  suc- 
cour to  be  given  without  imputing 
deviation  to  the  succouring  ship. 
And  Lawrence  J.  said  *'  as  to  devia- 
tions for  the  purpose  of  succouring 
ships  at  sea  in  distress,  it  is  for  the 
common  advantage  of  all  persons, 
underwriters  and  others,  to  give  and 
receive  assistance  to  and  from  each 
other  in  distress." 

In  America  it  is  laid  down  that 
deviation  to  save  life  would  not,  but 


merely  to  save  property  would,  void 
the  insurance.  Mr.  Justice  Starjf 
said,  **  I  entirely  affree  with  my  kJ- 
mented  brother  Mr.  Justice  Wash" 
ington,  in  declaring  that  no  stoppage 
on  the  high  seas  for  the  purpose  of 
saving  life  is  or  can  be  deemed  a  de- 
viation fVom  the  voyage  so  as  to  dis- 
charge the  insurance  on  ship  or 
cargo.  The  duties  of  hunuinity  call 
upon  every  human  being  to  do  such 
acts  of  mercy  and  charity ;  and  that 
duty  is  enforced  by  all  the  authori- 
tative precepts  of  Christianity,  which 
no  one  is  at  liberty  to  disregard. 
But  I  further  agree  with  bun  in 
holding  that  any  farther  stoppage 
for  the  purpose  of  saving  property, 
is  a  deviation  from  the  voyage  and 
discharges  the  underwriters.  The 
ship  "  Henry  JEwbank'*  and  Cargo^  1 
Sumner,  Am.  Rep.  424. 


The  High 

Court  of 

Admiralty. 

Nov.  11. 
A  vessel  of  the 
value,  with  her 
cargo,  of 
17,337/.*  got 
off  the  rocks  by 
the  assistance 
of  a  pilot  and 
about  thirty- 
four  hands,  for 
which  the 
owners  ten- 
dered 250/. ; 
but  the  Court 
awarded  400/., 
and  held,  that 
the  fact  of  an 


THE  "PERSIA," 

1  HIS  was  an  action  brought  by  Hugh  Williams,  a  pilot,  and 
the  masters  and  crews  of  five  smacks^  consisting  together  of 
thirty-four  hands,  against  the  "  Persia,"  for  services  rendered  to 
her  on  the  11th  July,  1853.  She  was  a  vessel  of  2002  tons 
burthen,  laden  with  timber,  and,  upon  a  voyage  from  Quebec  to 
Liverpool,  got  upon  or  between  some  rocks,  about  half  a  mile  to 
the  northward  of  Port  Griffith  Creek,  on  the  S.  W.  coast  of  the 
island  of  Holyhead.  Mr.  Williams,  having  heard  of  the  accident, 
proceeded  overland,  and  found  her,  according  to  his  account, 
upon  two  ledges  of  rocks,  on  which  she  was  rolling  heavily. 
His  services,  as  well  as  those  of  the  *^  Hercules  "  steamer,  were 
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at  first  rejected  by  the  master,  who  had  telegraphed  to  Liver-      ^  ^^^*  , 
pool  for  some  steam  tugs,  and  ej:pected  them  at  2  o'clock  in         thb 
the  afternoon ;  and  the  principal  ground  of  defence  was,  that     **  Pbrsia." 
Captain  Skinner,  of  the  Royal  Navy,  government  inspector  of       *«<«»'«**• 
steamers  at  Holyhead,  came,  and,  holding  a  conversation  with  juitj,  who  held 
the  master  from  the  rocks,  represented  himself  as  a  friend  of  the  «» official  ap- 
consignee  of  the  ship,  informed  him  that  it  would  be  impossible  there,  having 
for  the  tugs  to  arrive  from  Liverpool  to  get  the  ship  off  that  ^^^^^f^J^" 
tide,  and  advised  him  to  endeavour  to  get  her  off  by  running  a  saiyon,  did 
hawser  out  astern^  and  heaving  upon  it ;  that  the  master,  on  ft^^  ^^^erit 
receiving  such  information  from  Captain  Skinner,  immediately  of  theirwrvice. 
acceded  to  his  recommendation,  and  Captain  Skinner  then  gave 
directions  to  various  persons  to  assist,  &c,  &c. ;  that  the  entire 
direction  of  any  measure  taken  iti  laying  out  the  anchor  was 
done  at  the  suggestion  of  Captain  Skinner  and  Captain  Davis, 
the  master ;  that  Hugh  Williams  and  the  other  boatmen  were 
jHTomised  that  they  would  be  paid  for  their  services  whatever 
was  right ;  that  the  master  throughout  considered  that  Hugh 
Williams  and  the  others  were  employed  under  the  guidance  of 
Captain  Skinner,  and  had  no  idea  whatever  that  he  was  allow- 
mg  unconditional  salvors  to  take   any   part  in   getting  the 
"Persia"  off;  that  otherwise  the  services  could  and  would  have 
been  performed  by  his  own  ship's  crew,  &c.,  &c. 

Dr.  Addams  and  Dr.  Ttviss  appeared  for  the   salvors;    Sir 
J.  2>.  Harding  Q.  A.  and  Dn  Bayfordy  for  the  owners. 

Db.  LusHiKaxoN.  There  are  several  matters  which  have  Judgment 
been  mentioned  by  counsel  in  arguing  this  case,  which,  it  appears 
to  me,  it  will  not  be  necessary  to  enter  upon ;  because,  if  they 
have  any  bearing  on  the  decision  to  which  the  Court  is  about  to 
come,  they  have,  in  my  opinion,  a  very  remote  one.  The  first 
question  which  I  have  to  solve  is.  What  will  be  the  proper  re- 
ward to  be  paid  to  the  present  salvors  for  the  services  which 
they  have  rendered  to  this  vessel  —  supposing  they  have  ren- 
dered them, —  without  any  reference  to  Captain  Skinner  him- 
self? That  they  are  entitled  to  some  reward  is  not  the  question 
which  I  have  to  discuss,  because  the  sum  of  250/.  has  been 
tendered,  and  the  simple  question  is,  whether  that  is  enough,  or 
whether  I  ought  to  give  more.  Presuming  I  can  settle  this,  I 
am  to  take  into  consideration  whether  what  has  been  averred  by 
Captain  Skinner  ought  or  ought  not  to  detract  from  the  sum 
which  it  will  be  proper  to  award  to  Hugh  Williams  and  the 
other  salvors.  I  will  briefly  allude  to  some  of  the  circumstances. 

This  vessel  —  in  what  way  or  from  what  cause  is  not  of  the 
slightest  consequence  —  got  upon  the  coast  two  miles  to  the 

M  4 
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,  ^»^^'  ,      S.  W.  of  Holyhead,  on  the  night  of  the  10th  July ;  and,  it  is 
The  agreed  on  all  hands,  got  on  a  rocky  coast,  was  jammed  on  two 

"Persia."  tocks,  and  there  remained  fast,  with  very  deep  water,  as  stated. 
Judgment,  ^^  y^^^  Stem.  The  question  which  seems  then  to  have  been 
agitated  was,  in  what  way  she  could  be  most  effectively  got  off, 
and  how  far  it  was  prudent  to  wait  till  assistance  could  be  de- 
rived from  another  quarter.  It  appears  that  Williams,  the  chief 
pilot,  when  he'first  tendered  his  services,  was  rejected  by  the 
master  of  the  **  Persia."  Undoubtedly  the  master  of  the 
'^  Persia  "  had  full  right  to  the  exercise  of  his  own  discretion, 
as  to  whether  he  would  accept  assistance  or  not ;  but  it  is  a 
totally  different  question  whether  he  exercised  that  discretion 
wisely  or  unwisely  under  the  circumstances  of  the  case.  He 
was  placed  in  authority  by  the  owners,  the  property  was  en- 
trusted to  his  charge,  ^nd  he  had  a  right  to  use  his  own  judg- 
ment. It  appears  that  assistance  was  offered  by  the  ^^  Hercules  ** 
steamer,  and  he  had  a  right  to  discard  it.  The  course  he  adopted 
was,  to  send  the  mate  to  Holyhead,  and  from  thence  to  tele-, 
graph  to  Liverpool  for  the  assistance  of  four  tugs.  These  tugs 
he  expected  would  arrive  at  2  p.  m.,  when  it  would  be  high 
water.  It  is  clear  he  was  mistaken,  both  from  information  re- 
ceived and  from  the  fact  also.  One  of  them  did  not  reach 
Holyhead  till  7  in  the  afternoon. 

Having  stated  these  facts  the  first  point  to  which  the  Court 
will  direct  its  attention  is  this :  What  was  the  degree  of  danger 
in  which  the  vessel  was  placed  ?  because  the  amount  of  the  re- 
ward is  measured,  with  other  circumstances,  by  that  danger  at 
the  time  when  the  services  were  rendered  her.  The  vessel  was 
jammed  between  two  rocks,  and  it  is  quite  clear  was  incapable 
of  extricating  herself.  If  any  change  had  taken  place  in  the 
"Vtreather  she  would  have  been  placed  in  extreme  peril ;  as  it  was 
she  was  exposed  to  considerable  danger,  because  she  suffered, 
what  is  not  denied,  very  considerable  damage.  It  is  quite  true 
the  cargo  was  not  of  a  description  to  undergo  injury  from  be- 
coming wet ;  at  the  same  time,  if  the  vessel  had  gone  to  pieces, 
I  apprehend  the  cargo  would  have  been  in  imminent  danger  of 
being  lost. 

But  it  may  be  said  that,  although  there  was  danger,  yet  it 
was  not  imminent ;  but  Captain  Skinner,  a  friend  of  the  con- 
signees, and  fully  competent  to  form  an  opinion,  and  all  the 
people  at  Holyhead  who  knew  that  the  tide  was  flowing,  unite 
in  opinion  that  there  was  that  degree  of  peril  that  it  was  not 
right  to  wait  for  assistance,  but  that  it  was  the  duty  of  the 
master  to  avail  himself  as  quickly  as  possible  of  that  which  was 
at  hand.  The  master  having  refused  assistance.  Captain  Skinner, 
who  knew  what  was  best  for  the  interest  of  the  owners,  advised 
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the  master^  In  the  strongest  terms,  to  take  assistance,  which 
could  only  be  rendered  by  laying  out  an  anchor.  The  master 
thinks  he  ought  to  be  influenced  by  the  judgment  of  Captain 
Skinner.  I  see  no  blame  attaching  to  the  master  for  yielding 
to  that  opinion ;  and  I  attach  no  blame  to  him  for  having  been 
a  little  obstinate  in  the  first  instance.  The  master  must  have 
weighed  the  chance  of  the  four  tugs  coming  against  the  chance 
of  a  suit  in  the  Admiralty  Court.  It  was  very  clear  that  if  the 
vessel  was  removed  from  the  situation  in  which  she  was  placed 
there  would  be  such  a  suit,  or  there  would  be  an  arbitration, 
which  was  only  one  degree  less  expensive.  In  considering  the 
reward  to  be  given,  there  is  another  fact  to  be  looked  at :  in 
nineteen  cases  out  of  twenty,  if  the  insurers  had  seen  this  ves* 
sel,  of  the  value  of  17,000/.,  jammed  between  two  rocks,  I  think 
they  would  have  been  ready  to  give  250/.  for  her  rescue.  That  is 
a  view  I  am  accustomed  to  take  when  there  is  doubtful  danger, 
which  was  precisely  the  condition  of  this  vessel.  Looking  at  all 
the  circumstances  of  the  case,  I  shall  award  the  sum  of  400/. 

Proctors  for  the  salvors,  Rothery  ;  for  the  owners,  Gostling^ 


1853. 
< .— ' 

The 
•*  Persia." 

Judgment. 


THE  '^BATAVIER'' 

1  HIS  was  a  suit  brought  by  the  master,  owners,  and  crew  of 
the  steam-tug  "  Thomas  Petley,"  for  salvage  remuneration,  for 
services  rendered  to  the  "Batavier,**  a  steam-vessel  of  227  tons 
burthen,  on  the  9th  of  May  last.  The  action  was  entered  for 
the  sum  of  1500/. 

On  the  main  facts  of  the  case  there  was  little  or  no  dispute. 
The  "  Batavier,"  a  regular  trader  between  London  and  Rot- 
terdam, left  London  at  noon,  on  Sunday,  the  8th  of  May  last, 
with  a  small  general  cargo  and  eighteen  passengers;  passed  the 
Tongue  Light  and  the  entrance  of  the  Thames  about  seven 
o'clock  P.M.,  and  about  nine  o'clock  broke  the  main  shaft  of 
her  engines.  Her  master  made  signals  by  blue  lights  and 
rockets,  which  were  seen  by  the  "  Ravensbourne,"  a  steam- 
vessel  on  her  voyage  from  Antwerp  to  London.  She  bore 
down  to  the  "  Batavier,"  and  took  her  in  tow,  but  cast  her  off, 
after  a  short  time,  about  fifteen  miles  from  the  North  Foreland, 
at  the  request  of  the  master  of  the  "  Batavier,**  who  found  that 
her  machinery  was  being  injured  by  the  strain,  as  the  floats  of 
the  paddle-wheels  had  not  been  taken  off.  The  ^^Ravens- 
bourne  "  continued  her  voyage,  and  afterwards  sent  the  tug 
"  Thomas  Petley  "  to  the  assistance  of  the  "  Batavier."  The 
master  of  the  tug,  after  some  demur,  agreed   to  tow  the 


The  High 
Court  of 

ADMIBALTr. 

Nov.  25. 

A  passenger 
steamer  on  a 
voyage  from 
London  to 
Rotterdam, 
having  broken 
the  main  shaft 
of  her  engines, 
engaged  a  tug 
to  tow  her 
over  to  Hol- 
land, being  a 
distance  of 
about  ninety 
miles,  which 
was  done  suc« 
cessfuUy.    A 
tender  of  175^. 
having  been 
rejected,  was 
held  to  be 
sufficient. 
Salvors  con- 
demned in 
costs. 

SiatemenU 
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.Thb 
•'Batavibr.* 

StatemenU 
Pleadings, 


^^  Batavier "  over  to  Holland,  which  he  accordiogly  did,  the 
"  Batavier  "  having  supplied  him  with  coals  for  the  voyage  and 
the  return.  For  this  service  the  owners  of  the  "  Batavier  ^ 
tendered  the  sum  of  175/.*,  which  was  rejected. 

Among  other  averments  on  behalf  of  the  "  Thomas  Petley," 
it  was  alleged  that  the  steam-vessel  ^^  Batavier,"  when  taken 
in  tow  by  the  said  steam-tug,  "  Thomas  Petley,"  was  in  a  posi- 
tion of  great  peril  and  danger ;  that,  without  the  assistance  of 
the  said  steam-tug,  or  of  some  other  steam-vessel  equally  effi- 
cient, the  "  Batavier  "  could  not  on  that  day,  or  the  following 
tiight,  have  reached  a  port  of  safety ;  that  the  wind  would  have 
prevented  her  getting  into  any  English  port;  and  t/iat  she 
could  not  have  ventured  to  run  to  leeward  towards  the  Dutch 
coast  with  the  night  coining  on ;  that,  consequently,  she  must 
have  been  exposed  to  the  gale  which  blew  on  the  night  of  the 
Monday  and  throughout  the  following  day  and  night,  and  pos^ 
sibly,  in  her  then  disabled  condition,  would  have  been  lost, 
together  with  her  cargo  and  all  on  board  ;  that  she  was  taken 
instead  to  her  port  of  destination  by  the  said  steam-tug, 
''Thomas  Petley,"  and  was  thereby  saved  to  her  owners, 
together  with  her  cargo  and  freight. 

On  behalf  of  the  "Batavier"  this  was  denied,  and -it  was 
alleged  that  had  there  been  any  necessity  Or  danger,  she  could 
easily  have  been  taken  in  the  first  instance  into  Ramsgate,  ot 
afterwards  into  either  Harwich  or  Yarmouth ;  and  that,  in  fact, 
with  the  wind  as  it  was,  without  the  assistance  of  the  said  tug, 
the  "  Batavier  "  would,  by  sailing,  have  arrived  at  her  port  of 
destination  almost  as  early  as  she  did,  the  "  Batavier "  having 
actually  sailed  during  the  greater  part  of  the  time  faster  than 
the  tug  could  steam  ;  that  there  was  not  anything  whatever  to 
have  prevented  the  *'  Batavier  "  going  with  perfect  safety  over 
to  the  Dutch  coast ;  and  that  had  there  not  been  passengers  on 
board,  who  were  anxious  to  arrive  as  soon  as  possible  at 
Rotterdam,  the  services  of  the  tug  would  not  have  been  engaged. 

Dr.  Addams  and  Dr;  Bayford  argued,  the  case  for  the  sal- 
vors; Dr.  Haggard  and  Dr.  Twiss  for  the  owners  of  the 
«  Batavier.'* 


Judgment 
Action  being 
entered  for  the 
sum  of  1500/., 
and  bail  taken 
for  1000/.,  the 
owners  ten- 
dered 175/. 


Dr.  Lushington.  This  is  a  suit  for  salvage,  brought  by 
the  owners,  master>and  crew  of  a  steam-tug,  called  the  "  Thomas 
Petley,"  and  it  appears  that  she  is  of  eighty  horse-power,  and 
is  manned  by  the  master  and  five  hands.  She  is  engaged,  as  I 
collect  from  a  card  annexed  to  one  of  the  affidavits,  in  the  re- 
gular occupation  of  a  steam-tug,  between  London  and  the 
Downs.    The  action  was  entered  in  the  sum  of  1500/.,  but 
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bail  has  been  taken  to  the  extent  of  lOOOi     The  action  having      ,  ^^^'  , 
been  entered  on  the  27th  May,  on  the  30th  the  proctor  for  the         The 
owners  of  the  "Batavier"  tendered  the  sum  of  175/.,  which    •'Batatho.- 
has  not  been  accepted.  **  ^"'^ 

The  "Batavier**  appears  to  be  a  vessel  of  227  tons,  and  Vaiaeofthe 
to  have  been  engaged,  for  a  great  many  years,  between  London  "^*P  *^*°|  *J 
and  Rotterdam*     A  dispute  was  made  as  to  her  value,  which  2000^  the 
was  originaUy  stated,  by  Mr.  G.  Bailey,  to  be  2000/.     The  ^^^"ommia. 
salvors  were  not  contented  with  that  amount,   and  accord-  sionofap- 
ingly  they  took  out  a  commission  of  appraisement.     It  now  ^™eif™^wa8 
turns  out  that  the  value  was  2800/.     It  was  contended,  in  the  ▼alaedat2800i. 
course  of  the  argument,  that  ex  necessitate  the  tender  must  fail,  J^  ^^  ^®*» 
because  it  was  made  upon  the  foundation  of  the  value  being  follow,  that 
2000/.,  whereas  it  now  turns  out  that  it  was  little  short  of  i^^j/^^^^^ 
3000/.     1 1^  not  clear  that  that  argument  can  altogether  be  ex  mecenitau 
pushed  to  that  extent.     It  depends,  in  my  judgment,  on  the  po,'^  q^^ 
circumstances  of  the  whole  case;  upon  the  danger  to  the  pro-  tionU not, what 
perty,  more  than  any  other  consideration,  whether  or  not  175/.   ^^  deemed 
is  an  inadequate  compensation  for  the  whole  of  the  service   adequate,  bat 
rendered.     Whether  it  was   adequate   in  the  opinion  of  the  now  thinks 
owners  or  the  salvors,  or  not,  signifies  nothing ;  the  question  is,  *d«<l"*^  ^™* 
whether  the  Court  considers  it  a  sufficient  tender.     Whether  or 
not  the  property  has  been  in  jeopardy,  be  the  value  more  or  less, 
is  one  of  the  questions  to  which  the  Court  must  particularly 
direct  its  attention.    I  now  come  to  the  circumstances  of  the  case. 

The  *^  Batavier  "  was  proceeding  on  one  of  her  usual  voyages  circumstances 
on  the  morning  of  the  8th  of  May,  and  it  is  not  unimportant  to  ®^^®  ^*^* 
bear  in  mind  the  time  of  the  year  when  she  was  prosecuting 
the  voyage.  It  was  at  a  season  when,  generally  speaking,  the 
weather  is  most  favourable,  and  when  the  day  is  much  longer 
than  the  night.  She  met  with  an  accident  by  breaking  her 
intermediate  shaft,  and  was  disabled  from  prosecuting  her 
voyage,  and  prevented  from  moving  by  the  medium  of  steam. 
The  question  is,  not  whether  she  was  in  danger  by  breaking 
the  shaft,  or  at  a  subsequent  time,  but  whether  she  was  in 
danger  at  the  period  when  the  *^  Thomas  Petley  "  came  up  to 
render  assistance. 

Her  antecedent  dangers,  whatever  they  were,  cannot  affect 
the  case.  As  soon  as  the  accident  happened,  it  seems  she  set  her 
suls,  and  proceeded  for  an  hour  and  a  half,  in  what  direction  is 
of  no  importance.  She  finally  came  to  anchor  in  the  neigh- 
bourhood of  the  Kentish  Knock,  and  there  remained.  At  that 
time  the  '^  Kavensbourne  "  was  seen  approaching,  and  a  signal 
was  made  to  her,  which  must  be  deemed  a  signal  for  assistance, 
and  which  the  master  of  the  "  Bavcnsboume  "  states  he  .would 
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.  .      have  made  under  similar  circumstances.     He  comes  down  to 

The  her^  takes  her  in  tow^  and^  according  to  his  evidence,  continues 

*  /T^^"^^     *^  ^^w  her  for  a  period  of  three  quarters  of  an  hour,  for  the 

purpose  of  drawing  her  towards  land ;  — of  course,  I  understand 

from  the  expressions  used,  and  from  the  whole  tenor  of  his 

evidence,  putting  her  in  that  situation  that  she  would  be  in  a 

place  of  perfect  safety.     Having  placed  her  somewhere  about 

eighteen  miles  on  this  side  the  North  Foreland,  he  then  quits 

her  at  the  desire  of  the  master  himself,  in  consequence  of  damage 

being  received  by  the  "  Batavier  "  from  the  straining  of  her 

machinery, 

U 18  clear  Now,  let  us  see  how  the  facts  stand.     It  is  by  the  desire  of 

mitted  facts       the  master  of  the  '^  Batavier  "  that  the  tow-rope  is  taken  off; 

that  neither       certainly  he  could  not  imagine  himself  to  be  in  much  danger  if 

the  master  of  "^,  ^  '    . 

the  **  Ravens-    he  permitted  the  ^*  Ravensboume  "  to  leave  him  at  that  time. 

of  Ae*"'':^^-    ^^  *^®  ^^^^  place,  the  *^  Eavensbourne  "  did  leave  him ;  and  the 

Tier  '*  thought   evidence  of  the  master  is,  that  he  left  her  in  perfect  safety. 

S'.iJSr!'^^  Now,  I  do  not  rely  upon  this  evidence,  nor  do  I  mean  to  give 

my  assent  to  the  statement,  that  Mr.  Bacon  is  peculiarly  the 
witness  of  the  salvors,  because  he  has  been  examined  by  them. 
I  entertain  no  such  idea.  It  was  a  very  proper  thing  for  the 
salvors  to  examine  him,  and  it  would  have  been  proper  if  he 
had  been  examined  on  the  other  side.  I  take  it  that  he  is  a 
witness  who  stands  independent  of  both  parties ;  whatever  he 
states  is  not  to  be  taken  as  the  evidence  of  a  witness  for  the 
salvors,  but  merely  according  to  the  rules  of  fair  construction.  I 
have  no  reason  to  think  that  he  gave  his  evidence  otherwise  than 
fairly  and  truly,  but  possibly  he  might  be  under  bias.  I  have 
no  reason,  however,  to  suspect  it,  except  that  he  belongs  to  one 
steam  company,  and  the  ^*  Batavier  "  to  another,  and  there  may 
be  something  like  a  jealousy  of  those  employed  only  as  owners 
of  tugs.  It  may  be  so,  or  it  may  not;  but  I  can  have  no 
reason  to  doubt  the  evidence  he  has  given,  namely,  that  the 
vessel  was  in  perfect  safety  at  the  time.  The  res  gestcs  prove 
the  truth  of  what  he  has  said.  He  would  not  have  abandoned 
the  "  Batavier,"  nor  would  the  master  have  allowed  him,  with- 
out remonstrance,  nor  would  the  passengers  have  allowed  it,  if 
there  had  been  the  least  degree  of  peril.  There  was  no  danger 
at  that  time. 

Now,  let  us  follow  up  the  case  from  the  time  of  his  quitting 
her  to  the  period  when  the  **  Thomas  Petley  "  comes  up  to 
render  assistance.  It  has  not  been  argued  that  anything  took 
place  in  the  mean  time.  The  vessel  continued  in  the  same 
situation,  or  nearly  so ;  the  weather  had  not  altered  her  con- 
dition.     The  weather  had  been,  .previously,  perfectly  calm» 
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Something  of  a  breeze  then  sprung  up,  but  it  is  not  contended      ^  \^^^*  ^ 
that   the   situation   of  the   '^  Batavier "  had   undergone   any  thb 

deterioration  between  the  time  at  which  the  "  Raven^-  "Batavieb." 
bourne  "  quitted  her  and  the  period  when  the  «  Thomas  Petley  **  J^^dgment. 
came  up  to  render  assistance.  She  comes  up  to  render  as- 
sistance in  consequence  of  a  message,  conveyed  with  the  con- 
sent of  the  master  of  the  '^  Batavier,"  by  the  master  of  the 
*^  Kavensbourne."  It  does  not  appear  from  the  evidence  that 
any  direct  intimation  was  given  by  the  master  of  the  **  Batavier  " 
of  the  purpose  for  which  the  tug  should  come ;  he  only  desires 
him  to  send  one.  I  apprehend  I  am  correct  in  that  statement.  I 
know,  in  another  part  of  the  proceedings,  it  is  stated  that  he 
intended  to  prosecute  his  voyage ;  but  it  is  not  so  represented 
by  Captain  Bacon. 

This  being  so,  the  tug  comes  up  in  the  morning,  a  little  be- 
fore eight,  and  proposes  to  take  him  to  Margate  Roads,  or  to 
Bamsgate.  The  master  of  the  ^^  Batavier  "  says,  ^  No,  that  will 
be  inconvenient  to  me ;  I  am  desirous  of  going  over  to  Holland, 
for  th'e  sake  of  my  passengers,  as  speedily  as  possible;  therefore 
I  will  take  your  assistance  to  go  to  Holland ;  not  for  any  other 
purpose."  After  some  hesitation,  —  at  whicJh  I  am  not  sur- 
prised, —  the  master  of  the  tug  consents  to  it ;  I  say  I  am  not 
surprised,  because  it  was  a  matter  out  of  ordinary  business. 
The  master  represents  that  he  was  ignorant  of  the  coast  of  Hol- 
land, and  of  the  course  to  be  pursued.  He,  therefore,  stipulates 
that  some  person  should  be  put  on  board  to  navigate  her,  and 
that  a  competent  person  should  return  in  her  as  soon  as  the 
*^ Batavier"  had  been  conducted  to  port.  He  also  stipulated  that 
he  should  have  a  sufficient  quantity  of  coal  for  the  performance 
of  the  service  which  he  undertook  to  discharge,  and  to  come 
back  to  the  original  destination. 

Now,  was  there  any  danger,  on  the  present  occasion,  from  No'danger 
the  nature  of  the  service  to  be  performed?     Danger,  in  the  ^™r^*^^*ij 
present  sense  of  the  term,  there  certainly  was  none.     I  am  service  per- 
aware  it  is  represented,  in  the  act  on  petition,  that  the  ship  was  ^''^""®^ 
in  danger ;  but,  from  the  state  of  the  weather,  and  the  season  of 
the  year,  as  described  in  the  evidence,  I  think  it  is  impossible 
for  a  single  moment  to  maintain  that  this  vessel  was  placed  in 
the  slightest  degree  of  risk  or  danger.     I  come  then  to  con- 
sider, whether  taking  this  vessel,  disabled  for  the  use  of  steam, 
to  Helvoetsluys,  and  the  time  the  steam-tug  would  be  occupied 
in  coming  back,  will  be  properly  remunerated  by  the  sum  of 
nSL  or  not. 

A  great  deal  has  been  said  about  the  sailing  qualities  of  this  The  "  Ba- 
vessel ;  of  course  I  can  only  take  the  facts  of  the  case.     If  I  ^^^^  * 
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1853. 

The 
**Batavier.'* 

Judgment 

qualities  were 

moderately 

good. 


She  is  safely 
towed  to  Hol- 
land.    The 
tug  returns, 
and,  without 
taking  in 
fresh  coal, 
earns  18/.  by 
towing  another 
vessel 


The  price 
paid  for  ordi- 
nary towage, 
is  DO  criterion 
of  such  a  ser- 
vice; 


trust  to  the  representation  of  Captain  Bacon,  this  vessel  pos* 
sessed  very  good  sailing  qualities ;  but  it  has  been  contended 
that  that  cannot  be  the  case,  and  for  this  reason :  if  she  was 
capable  of  performing  the  voyage,  with  a  favourable  wind, 
according  to  Captain  Bacon's  statement,  in  fifteen  or  eighteen 
hours,  she  would  never  have  gone  to  the  expense  of  having  a 
steam-tug,  to  accommodate  the  passengers  on  board.  But  I  am 
not  prepared  to  accede  to  that  argument  I  apprehend  it  was 
not  for  the  sake  of  particular  individuah,  but  she  was  most 
desirous  of  performing  her  voyage,  for  the  general  credit  of  the 
service,  and  the  benefit  of  the  owners,  with  punctuality.  He 
would  adopt  these  means  as  a  matter  of  prudence,  if  not  of 
necessity ;  and  therefore  I  see  in  it  no  argument  against  her  being 
a  good  sailing-vessel ;  at  the  same  time,  looking  at  the  descrip- 
tion of  the  vessel,  her  age,  and  so  forth,  I  do  not  apprehend  that 
her  sailing  qualities  were  of  the  first  character,  taking  it  for 
granted  that  she  was  capable  of  sailing  with  favourable  weather, 
and  favourable  weather  she  had  the  good  fortune  to  enjoy. 

She  is  taken  in  tow  between  nine  and  ten  o'clock,  and  is  con- 
ducted to  the  port  of  Helvoetsluys.  According  to  one  state* 
metit,  she  arrives  at  one  o'clock  in  the  morning ;  according  to 
the  other,  she  arrives  at  four  o'clock.  This  appears  a  subject 
of  little  importance;  the  service  was  successfully  and  well 
performed  by  the  tug.  The  next  question  is,  whether  the  tug 
was  delayed  or  not  at  the  port  of  Helvoetsluys,-^ that  is  of 
very  little  consequence.  As  to  any  damage  done  to  her,  I  am 
of  opinion  that  no  such  case  is  made  out.  When  she  comes  to 
the  neighbourhood  of  the  North  Foreland,  the  second  mate  of 
the  **  Batavier ''  leaves  her,  and  she  has  plenty  of  coals  on  boaixl, 
furnished  at  the  expense  of  the  ^'  Batavier,"  to  take  a  large 
vessel  (the  "Viceroy  ")  in  tow,  for  which  she  receives  18/,;  a 
fact  not  so  plainly  stated  in  the  early  part  of  the  proceedings  as 
the  Court  would  like  to  have  seen.  I  may  make  the  same 
observation  with  respect  to  other  facts  which  are  now  cleared 
up. 

The  price  paid  for  ordinary  towage  I  disclaim  as  being  a 
guide  to  the  Court  as  to  the  sum  which  should  be  allotted  to 
remunerate  this  service ;  yet,  in  one  point  of  view,  it  may  be 
useful.  It  appears,  from  the  card  before  referred  to,  that  to  tow 
a  vessel  the  size  of  the  **  Batavier  "  from  London  to  the  Downs, 
the  charge  would  be  47/.  The  distance  is  100  miles  ;  but  the 
tug  only  towed  this  vessel  ninety  miles ;  however,  I  disclaim 
that  as  a  test.  It  is  true  that  the  tug  was  taken  out  of  her 
ordinary  occupation,  and  carried  to  a  foreign  port,  where  she 
was  detained  a  certain  length  of  time,  and  then  came  back  in 
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safety,  being  provided,  as  I  ought  to  remember,  with  coals  by 
the  owners  of  the  **  Batavier,''     The  question  is,  whether  175i 
is  sufficient  under  these  circumstances,  the  value  of  the  property 
being  nearly  3000/.     The  latter  circumstance  T  hold  to  be  of 
infinitely  minor  importance  in  a  case  of  this  description.     I  do 
not  hold  that  the  steamer  was  in  danger  or  disabled ;  the  service 
consisted  in  towing  a  dull  sailing-vessel  for  the  distance  in  ques- 
tion, and  no  more ;  and,  taking  all  the  facts  into  consideration,  I 
must  pronounce  the  tender  sufficient,  and  I  think  it  my  duty  to 
condemn  the  salvors  in  costs,  (a) 
Dr.  Addams :  We  are  entitled  to  the  costs  of  the  appraisement. 
The  Court  :  Yes,  that  follows  as  a  matter  of  course,  (b) 
Proctor  for  the   salvors.  Bother}^;    for  the  owners  of  the 
"  Batavier,"  F.  Clarkson. 


18fi3. 


The 
••Batavieb." 

Judgmtnim 

bat,  neverthe- 
less, taking  all 
the  circom- 
stances  into 
consideration, 
the  tender  of 
175/.  is  suf- 
ficient 


(a)  The  mle  respecting  costs  in 
such  cases  is  stated  in  the  ^*  Emu  ** 
(1  W.  Rob.  16.) ;  and  in  the  case  of 
the  ''Queen**  TNov.  16,  1853),  the 
Court  upheld  tne  tender  of  ^>0/.  but 

five  no  costs  ;  observing,  "  The  rule 
have  endeavoured  to  follow  is  not 
to  bind  myself  in  all  salvage  cases  to 
give  costs  against  salvors,  unless  I 
think  the  tender  was  so  large  that 
the  salvors  in  the  exercise  of  a  sound 
discretion  could  not  do  otherwise 
than  accept  it.  Here  I  think  the 
tender  is  sufficient,  but  is  not  so 
much  as  to  lead  me  to  blame  the 
salvors  for  not  accepting  it.  I  there- 
fore pronounce  for  the  tender,  but 
without  costs.*' 

In  the  case  of  the  "Albatross** 
(Jan.  25,  1853),  salvors  bad  made  an 
agreement  for  60/.,  which  the  owners 
actually  paid,  but  took  it  back  again 
because  they  were  not  satisfied  with 
the  terms  of  the  receipt,  and  wanted 
a  clause  inserted  therein  to  the  effect 
that  the  60/.  included  the  service  of 
a  tug,  whose  assistance  the  salvors 
had  taken.  The  Court  said  it  would 
have  condemned  the  owners  in  the 
costs  of  the  suit,  if  it  had  not  ap- 
peared that,  immediately  after  the 
service,  the  salvors  had  refused  to 
accept  the  60/.  unless  a  further  sum 
was  paid  for  the  services  of  the  tug, 
in  which  they  were  wrongs  The 
Coiirt  decreed  the  60/.  to  be  paid, 
and  condemned  the  owners  in  hoi/ 
eotts. 

In  the  case  of  the  "  Chancellor** 
(April  4, 1853),  the  Court  upheld  the 
tender  of  six  guineas  for  towage  ser- 
vice as  under  an   agreement,  and 


condemned  the  salvors  generaUy  ia 
costs,  but  condemned  the  owners 
in  ail  the  costs  incurred  by  their 
charges  of  bribery  and  perjury,  and 
by  their  insinuations  against  the 
salvors,  that  they  had  maliciously 
broken  the  hawser  by  which  the  ves- 
sel was  being  towed. 

(b)  The  rule  as  to  costs  of  ap- 
prusement  is,  that  the  salvors  are 
entitled  thereto  when  the  value 
stated  by  the  owners  is  whollv  below 
the  real  value,  and  not  otherwise. 
In  the  "  Commodore  **  (Feb.  15, 
1853),  the  owners  stated  the  value  to 
be  865/. ;  the  salvors  took  out  a 
commission  of  appraisement,  upon 
which  the  value  proved  to  be  about 
880/.  The  Court  condemned  the  saU 
vors  in  the  costs  of  the  appraisement, 
and  said,  "  I  think  without  any  rea- 
son whatever  a  commission  of  ap- 
praisement is  taken  out,  which  ought 
never  to  be  done  except  on  good 
grounds,  namely,  that  the  value 
stated  by  the  owners  ia  wholly  be-* 
low  the  real  value.  It  is  not  enough 
to  say  that  a  few  pounds  more  are 
obtained  by  the  appraisement.  It  is 
obvious  that  the  decision  never  can 
turn  on  a  sum  of  10/.  or  20/.  where 
the  value  admitted  is  865/.**  And 
in  the  case  of  the  "  Felix  **  (April  4, 
1 853),  the  Court  condemned  the  sal- 
vors not  only  in  the  costs  of  the  ap- 
praisement, but  all  the  costs  that 
related  to  the  value,  expressing  an 
opinion  that  the  proceedings  which 
had  been  adopted  ut  Hull  for  obtain- 
ing the  value  of  the  ship  and  cargo 
were  most  unjustifiable  and  un- 
heard of. 
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HioH  Court 

OF 

Admiraltt. 

Dec,  5. 

The  declara- 
tions of  the 
master  are,  of 
the  mate  and 
seamen  are  not^ 
admissible  evi- 
dence against 
the  owners  of 
aTesseL 


Judgment 

It  is  open  to 
either  party  to 
proceed  by- 
plea  and  proof^ 
though  the 
proceeding  - 
bj  act  on 
petition  is  ge- 
nerally more 
convenient 


The  Court 
does  not  en- 
courage objec- 
tions to  the 
pleadings  in 
these  cases, 
though  they 
may  sometimes 
be  expedient. 


The  admis- 
sibility and  the 
■weight  of  evi- 
dence are  two 
distinct  ques- 
tions. 


THE  "  ACTION." 

X  HIS  was  a  cause  of  damage  by  collision  promoted  by  the 
'^  Orbona  "  against  this  vesseL 

An  act  on  petition  and  the  answer  thereto  having  been  given 
in  on  behalf  of  the  respective  parties^  objection  was  taken  to  the 
answer  that  it  pleaded  declarations  and  admissions  of  the  master^ 
the  mate,  and  the  pilot  of  the  "  Orbona,"  which  could  not  be 
received  as  evidence  against  her  owners. 

Dr.  Addams  and  Dr.  Ttoiss  appeared  in  objection  to  the  answer ; 
Dr.  Bayford  and  Dr.  Deane  contrh. 

Db.  Lushingtox.  The  first  point  for  my  consideration  is, 
by  what  principle  I  ought  to  be  governed  in  my  decision  re- 
specting the  present  objection.  This  is  a  cause  of  damage ;  the 
proceeding  is  not  by  plea  and  proof,  but  by  act  on  petition ;  and 
as  it  is  in  the  power  of  either  party  to  proceed,  or  to  compel  the 
proceedings,  by  plea  and  proof,  it  must  be  taken  for  granted  that 
both  parties  acquiesced  in  the  course  which  has  been  adopted ; 
and  they  must,  therefore,  take  any  consequences  which  neces- 
sarily follow. 

Proceeding  by  act  on  petition  is  always  esteemed  a  very 
convenient  mode  in  those  cases  which  generally  come  under  the 
determination  of  the  Court,  inasmuch  as  it  affords  greater 
facility  for  the  production  of  the  witnesses  whose  evidence  is 
required. 

An  objection  has  now  been  taken  against  a  part  of  the  answer 
to  the  original  act  on  petition.  Though  this  is  certainly  not 
very  common,  and  ordinarily  speaking  the  Court  would  be  de- 
sirous of  discouraging  it,  yet  there  may  be  cases  in  which  it 
may  be  expedient  that  such  objections  should  be  taken ;  and, 
according  to  the  circumstances  of  the  case,  sustained  by  the 
Court. 

Now,  with  respect  to  the  objections  taken  in  the  present  case, 
I  have  to  determine,  as  it  appears  to  me,  this  question,  whether 
the  facts  stated  in  this  answer,  if  proved  by  the  evidence  pro- 
duced in  the  cause,  would  be  admissible  evidence  or  not.  If  it 
be  admissible  evidence,  I  must  consider  whether  or  not  I  am  at 
liberty  to  reject  it — the  weight  to  be  attributed  to  it  not  being 
the  subject  for  my  present  deliberation.  I  take  it  to  be  essen- 
tially important  in  all  these  cases  to  bear  in  mind  this  distinc- 
tion, whether  there  are  certain  facts  admissible  in  evidence,  and, 
if  there  are,  what  weight  is  to  be  attached  to  them. 
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It  is  my  opinion  that  whatever  may  be  admissible  in  evidence  .  ^^^^'  . 

the  Court  has  no  right  to  reject ;  if  it  would  be  admissible  at  thb 

the  hearings  the  Court  has  no  right  to  say  "  this  will  be  of  no  "  Act.bon.'' 

importance."     I  may  have  a  strong  moral  conviction  that  such  T^^'^^y^ 

is  the  fact,  but,  as  a  Judge,  I  have  no  right  to  act  upon  it     I  admUdbie,  the 

remember,  on  former  occasions,  having  to  consider  this  question,  ^9^*^  ^^^ 

«     •       «  •     ^^  -w^  «   ^N       •  reject  It  DC* 

not  only  m  this  Court  but  in  the  Prerogative  and  Consistory  cause  it  ap- 
Courts,  and  I  came  to  the  conclusion  in  my  own  mind,  though  J^^'^""' 
I  do  not  say  it  was  universally  acknowledged  and  adopted  by  all 
who  have  occupied  this  chair,  that  it  was  not  competent  to  a 
Judge  to  exclude  that  which  was  admissible,  and  to  say  '*  I  will 
not  allow  it  to  be  pleaded  because  it  is  not  important''  In  my 
opinion  no  Judge  has  a  right  to  make  that  statement ;  but  he  has 
a  right  at  the  final  hearing  to  attribute  that  weight  to  it  which 
he  thinks  should  be  attached  to  it  Such  a  course  would  be 
be  dangerous,  because,  in  the  first  place,  it  would  be  considering 
what  weight  was  to  be  given  to  a  fact  taken  specifically ;  and, 
secondly,  because  I  consider  it  to  be  contrary  to  the  opinion  of 
other  Courts.  For  I  apprehend  it  to  be  settled  by  the  House 
of  Lords  that,  if  a  Judge  has  taken  upon  himself  to  reject  ad- 
missible evidence,  however  unimportant,  there  must  be  a  new 
triaL  I  consider  that  an  authority  of  great  weight ;  and,  though 
it  may  not  be  strictly  binding  on  this  Court,  yet  the  principle 
ought  to  be  followed. 

Now,  with  respect  to  the  declarations  pleaded  in  this  answer.  Declarations 
they  may  be  classed  under  two  heads :  the  declarations  made  by  ^^^  ve^*we 
the  master,  either  immediately  after  the  transaction,  or  in  sub*  admissible  evi- 
sequent  conversations ;  and  the  declarations  of  other  persons,  theTw^s^be- 
whether  of  the  second  mate,  of  the  pilot,  or  of  one  of  the  crew  «a«8«  ^e  is 
of  the  ship,  the  owners  of  which  are  proceeding  in  the  cause. 
After  careful  consideration,  on  a  former  occasion,  I  came  to  the 
conclusion  I  was  bound  to  admit  the  evidence  of  the  declarations 
of  the  master,  because  he  was  invested  with  authority  by  the 
owners,  and,  therefore,  his  declarations  would  be  evidence  against 
them,  (a)     I  am  not  prepared  to  think,  as  at  present  advised, 
that  such  conclusion  was  erroneous. 

With  respect  to  the  sailors  and  other  persons  on  board,  I  But  that  prin- 
come  to  a  difierent  conclusion.     I  am  not  inclined  to  consider  extlmded^^he 
them  agents  in  the  proper  sense  of  the  word,  so  as  to  bring  them  mate  or  other 
within  the  principle  that  the  declarations  of  an  agent  are  evi-  ^^!^^  ^" 
dence  against  his  principal. 

I  have,  therefore,  to  see  by  whom  the  declarations  objected 
to  were  made,  and  at  what  period. 

With  respect  to  the  first,  it  is  alleged  "  that  when  the  captain 

(a)  The  "  Manchester,'*  1  W.  Rob.  62. 
E.  &  A. — VOL.  I.  N 
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The 
•*  Action." 

Judgment, 


The  declara- 
tion of  the 
master  cannot 
be  rejected 
on  the  ground 
that  his  know- 
ledge of  the 
fact  of  which 
he  spoke  was 
derived  from 
hearsay, 
though  it  may 
have  but  little 
weight. 


If  the  Trinity 
Masters, 
seemed  to  form 
their  opinion 
on  parts  of  the 
evidence 
which  were 
inadmissible, 
the  Court 
would  not 
adopt  their 
advice. 


The  principle 
of  •*  declara- 
tions of 
agents  "  can- 
not be  ex- 
tended to  the 
mate  of  a 
vessel,  even 
when  he  was  ^ 
in  charge  of  it. 


of  the  *  Orbona '  and  the  captain  of  the  *  Actseon '  were  taking 
coffee  together,  shortly  after  the  collision,  the  captain  of  the 

*  Orbona,'  referring  to  the  said  collision,  said  it  was  a  bad  job, 
but  that  it  could  not  be  helped,  as  he  was  too  close  to  the 

*  Actajon '  before  he  could  see  her ;  or  to  that  effect." 

Here  I  stop  :  this  is  a  declaration  made  by  the  master  of  the 
vessel  "  Orbona" ;  and,  according  to  the  principle  I  have  traced 
out,  I  apprehend,  unless  there  be  something  peculiar  attaching 
to  it,  it  is  admissible,  whatever  may  be.  its  value. 

Now,  the  objection  taken  to  it  was,  that  this  man  was  not  on 
the  deck  at  the  time  of  the  collision,  consequently  it  would  be 
nothing  that  the  declaration  emanated  from  hearsay,  and  it  was 
communicated  to  him.  I  am  of  opinion  that  I  cannot  take  into 
consideration  the  fact  that  he  was  not  on  deck ;  and  I  cannot 
look  into  the  facts  pleaded  in  the  proceedings  in  order  to  under- 
stand the  peculiar  weight  attached  to  them.  I  am  not  prepared 
to  say  it  would  not  be  evidence  if  he  only  knew  it  from  hearsay  ; 
it  is  the  declaration  of  an  agent,  and  I  do  not  know  any  principle 
of  law  by  which  a  declaration,  because  it  might  by  possibility 
have  been  communicated  by  another  party,  is,  therefore,  pre- 
vented from  being  admissible  evidence.  I  think,  according  to 
th6  principle  I  have  stated,  I  am  bound  to  admit  it ;  the  weight 
to  be  attached  to  it  is  a  totally  different  consideration.  We 
must  ever  bear  in  mind  the  distinction  between  the  admissibility 
of  evidence  and  its  weight. 

It  has  been  said  that  the  evidence,  if  inadmissible,  will  make 
an  impression  on  the  minds  of  the  Trinity  Masters  ;  and,  if  it 
is  inadmissible,  it  ought  not  to  be  there.  The  course  I  adopt  is 
this,  to  tell  the  Trinity  Masters,  when  they  are  considering  the 
ad\'ice  which  is  to  be  given  to  the  Court,  that  if  evidence  is  in- 
admissible it  must  be  left  out  of  the  case ;  and,  if  I  saw  an  in- 
stance in  which,  notwithstanding  what  was  said  by  the  Court, 
the  inadmissible  evidence  had  any  operation  on  their  minds,  and 
they  advised  me  on  that  evidence,  I  should  not  adopt  their 
advice,  but  proceed  on  that  only  which  was  clear  evidence.  I 
know  from  experience  how  little  weight  these  declarations  have 
when  the  cause  is  heard,  but,  on  principle,  I  cannot  reject  them. 

I  must  now  come  to  the  second  declaration  :  *'  That  the  said 
William  Benson  thereupon  asked  the  second  mate  why  he  did 
not  put  his  helm  to  starboard."  This  appears  to  stand  in  a  dif- 
ferent predicament ;  this  is  a  declaration  coming  from  one  of  the 
seamen.  I  mean  to  adhere  to  the  rule  I  have  laid  down,  that 
the  declarations  of  seamen  shall  not  be  taken.  If  I  did  not  ad- 
here to  it  I  should  have  them  pleaded  in  all  these  cases  months 
and  weeks  after  the  accident  took  place ;  that  would  increase 
the  expense,  and  not  facilitate  justice  to  the  parties. 
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Dr.  Bayford.     This  ship  was  la  charge  of  the  second  mate.  .  ^^^  . 

The  Court.     That  did  not  escape  me.     I  do  not  mean  to         the 
take  the  evidence  because  the  chief  officer  or  the  second  mate     "  Act^boh." 
was  in  charge ;  if  I  did,  I  should  extend  the  principle  unduly.         '«^7»«««^ 
The  principle  is,  that  the  master  must  be  the  agent  of  the  caDnot  admit 
owners,  {a)     But  it  has  been  ingeniously  argued  by  the  learned  ""^.^  ^7^'th 
counsel  that  it  might  be  evidence  to  discredit  the  mate,  if  he  parpose  of 
makes  an  affidavit  in  opposition  to  it     That  is  perfectly  true ;  ™^,^^ 
it  would  be  evidence  to  that  effect  if  it  were  legitimately  im-  witness  in  case 
ported  into  the  case ;  but  I  take  it  to  be  an  inevitable  conse-  otherwise  de- 
quence  that  where  parties  proceed  on  an  act  on  petition  they  po«e.    By 
agree  to  forego  the  advantage  of  plea  and  proof;  because,  if  not,  2J{^„  p^^  ^ 
and  I  were  to  allow  this  argument  to  prevail,  they  would  put  ^^on,  the  par- 
in  the  declarations  of  the  master,  and  mate,  and  all  the  seamen ;  forego  each 
and,  when  it  should  be  objected  to  as  not  admissible  evidence,  »dvaiitagct. 
it  would  be  said,  we  do  not  know  what  evidence  may  come  from 
the  mate  and  seamen,  and,  therefore,  though  it  is  not  direct 
evidence,  it  may  have  the  effect  of  discrediting  some  witnesses 
of  whom  I  know  nothing.     It  would  lengthen  our  proceedings, 
and  enhance  the  expense  if  I  were  to  allow  the  statement  to  be 
received  on  that  ground,  and  that  ground  only.     I  apprehend 
the  party,  in  acceding  to  proceed  by  act  on  petition,  has  pre- 
cluded himself  from  introducing  it     Therefore  that  must  be 
expunged. 

With  regard  to  the  other  declarations  I  need  not  make  any 
observations.  It  is  true  they  are  conversations  at  a  distant 
period,  and  they  may  have  little  effect  on  the  case,  but  they  fall 
within  the  principle  of  law  which  I  have  already  stated,  and  I 
am  not  at  liberty,  however  much  I  may  be  of  opinion  that  they 
are  of  no  value,  to  reject  them.  I  must  follow  the  principles 
of  law,  and  admit  what  is  admissible,  and  reject  what  is  not. 

Proctors  for  the  ^*  Orbona,"  F.  Clarkson  ;  for  the  **  Actseon,*' 
Jennings. 

(a)  Declarations  of  the  pilot  in  charge  rejected  in  the  **  Lord  Beaton,"  9  Jur.  603. 

The  High 

Court  op 
Admiraltt. 

THE  «  COSMOPOLITAN.''  jD^,  5. 

1  HIS  was  a  cause  of  damage  by  plea  and  proof,  brought  by 
the  *'  Princess  RoyaL"  A  libel  was  given  in  on  her  behalf, 
pleading,  inter  alia,  to  the  effect  "  that  half  an  hour  previous  to 
the  collision  in  question  the  *  Cosmopolitan '  had  run  foul  of  a 
barge  opposite  Barking  Creek,  and  that,  on  being  threatened 
with  legal  proceedings,  her  owners  had  paid  the  damage." 

Objection  being  taken  to  the  article  the  Court  directed  it  to 
be  struck  out. 

K  2 
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The  High 

Court  op 

Admiralty 

Dec,  5. 

A  schooner, 
considerably 
damaged,  her 
master  being 
also  confined 
to  his  bed,  ill, 
was  towed  by 
a  brig  for 
fifteen  or  six- 
teen days,  a 
distance  of 
nearly  1000 
miles.    The 
property  salved 
being  aboat 
3800/.,  the 
Court  awarded 
8002. 

Judgment^ 


THE  "HAERIET." 

Salvage  suit.  On  the  3rd  of  May,  1853,  the  brig, 
"  Sheraton  Grange,"  in  her  voyage  from  Bahia  to  Falmouth, 
fell  in  with  the  schooner  "  Harriet,"  which,  in  her  homeward 
voyage,  had  met  with  tempestuous  weather,  and  sustained  con- 
siderable damage,  took  her  in  tow  for  fourteen  or  fifteen  days, 
and  conducted  her  in  safety  to  Plymouth,  a  distance,  it  was 
said,  of  about  1000  miles.  During  the  time  the  master  of  the 
schooner  was  confined  to  his  bed  by  illness. 

Dr.  Addams  and  Dr.  Twiss  appeared  for  the  salvors ;  Dr. 
Haggard  and  Dr.  Piatt  for  the  owners. 

De.  Lushington.  I  am  of  opinion  that  a  very  valuable 
service  has  been  rendered  to  the  ship  and  cargo ;  that  she 
was  in  great  distress,  both  in  consequence  of  the  tempestuous 
weather,  which  had  dismasted  her,  and  of  the  illness  of  her 
master.  The  vessel  was  taken  in  tow,  and  towed  for  fifteen  or 
uxteen  days ;  besides  which  the  '^  Sheraton  Grange  "  had  been 
in  attendance  upon  her  three  or  four  days  more.  -  I  can  hardly 
conceive  that  more  essential  service  could  be  rendered  by  one 
vessel  to  another.  I  think  the  owners  of  the  "  Harriet "  are 
indebted  to  the  energy  of  the  master  of  the  "  Sheraton  Grange" 
for  having  performed  this  service. 

The  only  question  is,  looking  at  the  value  of  the  ship  and 
cargo,  3800/.,  what  is  an  adequate  reward.  I  do  not  rely  upon 
the  affidavit  made  in  the  case  as  to  all  sorts  of  contingent  profits 
and  losses,  but  I  give  what  I  consider  a  fair  and  just  remunera- 
tion,—  namely,  the  sum  of  800/. 

Proctors  for  the  salvors,  Addams ;  for  the  "  Harriet,"  F. 
Clarkson. 


The  High 

COCKT  OF 

Admiralty. 

Dec.  5. 

Proctors  are 
not  justified  in 
entering 
actions  and 
requiring  bail 
to  an  amount 
quite  dispro- 
portioned  to 
the  service. 

Jiuigment, 


THE  "EARL  GREY." 

1  HIS  was  a  salvage  suit,  in  which,  upon  a  value  of  13,100/., 
the  Court  allotted  the  sum  of  1007.,  and  made  the  following 
remarks  upon  entering  actions,  and  taking  bail  in  to6  large  an 
amount :  — 

* 

Dr.  Lushington  said  :  the  Court  is  desirous  of  entertain- 
ing a  hope  that  the  proctor  who  conducted  this  case  on  behalf 
of  the  salvors,  must  have  been  greatly  misled  by  his  party  in 
the  course  of  these  proceedings ;  for  I  find  there  is  first  an 
action  entered  in  the  sum  of  2000/.  against  the  ship  and  freight. 
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and  bail  to  answer  it  was  giren  to  that  amount    Another  action      .  ^^^'  . 
was  then  entered  against  the  cargo  in  the  sum  of  20002.  Thb 

Now,  it  does  appear  to  me  that  it  is  exceedingly  unjustifiable  "Ea^lGbbt. 
that,  in  a  suit  of  this  description,  actions  should  be  entered  at  ^'^Hf'^ 
such  enormous  sums,  and  that  such  large  bail  should  be  re- 
quired ;  because,  though  it  maj  happen  in  this  individual  case, 
and  in  many  others,  that  the  bail  is  given  with  great  facility, 
yet  it  may  arise  in  other  cases,  and  especially  where  foreigners 
are  concerned,  that  the  demand  for  such  bail  is  attended  with 
great  inconvenience,  and  often  with  great  expense  to  those  who 
give  it.  I  think  the  Court  is  bound  to  mark  its  disapprobation 
of  proceedings  so  recklessly  conducted. 


The  High 
Court  of 

THE  "JAN  HENDRIK,"  Admibalty. 

m  *  Dec.  7. 

1  HIS  was  a  cause  of  salvage,  promoted  by  the  owners  and  a  Dutch  ship, 
crews  of  two  lucrgers,  to  obtain  compensation  for  services  ren-  7*^^^'  '^^^ 
dered  to  the  Dutch  ship  "  Jan  Hendrik,*'  in  the  month  of  June,  13,400/, 
1853.  ^^8  »^«^^ 

,  on  the  Good* 

She  was  on  a  voyage  from  the  island  of  Java  to  Amsterdam,  win  Sands,  but 

laden  with  a  cargo  of  coffee,  sugar,  rattans,  &c.,  when  she  got  feep  water 

upon  the  Goodwin  Sands,  on  the  28th  June.     She  suffered  con-  "'"^"h  the  loss 

siderable  damage;  and  then  came  off  into  deep  water.     The  two  ^d  other  ^^ 

loggers,  "  Stornaway  ^  and  "  England's  Glory,"  came  to  her  as-  <iainage,  was 

sistance,  and  brought  her  in  safety  to  the  North  Foreland,  luggers  to  the 

where  they  engao^ed  two  steamers  to  tow  her  to  Sheemess.  The  ,^®^  f  ^"- 

•^       ^,  land,  where 

value  of  the  ship  and  cargo  was  about  13,400/.  steamers  were 

Dr.  Addams  and  Dr.  Twiss  appeared  for  the  salvors ;  Dr.  ^^^u^}^ 

Haggard  and  Dr.  Robinson^  for  the  owners.  Sheemess; 

fourteen  of  the 
luffcrers*  crews 

Dr.  Lushington.     If  the  defence  of  the  owners  was  to  be  remaining  on 
received,  as  to  an  alleged  agreement,  which  is  said  to  have  been  ^""^  ^,  P'^P 
made,  and  which  has  been  partly  brought  under  the  notice  of  Court  awarded 
the  Court,  in  an  act  on  petition,  but  which  has  been  more  par-  fhe^hire  of7he 
ticularly  introduced  in  evidence,  it  would  be  no  defence  at  all.  steamers. 
I  thought  the  principle  was  so  well  established,  and  had  been  so      Judgment 
regularly  acted  upon  from  the  time  of  my  predecessors,  that  I  ^ce*mad™^°* 
should  not  at  this  day  have  heard  an  argument  as  to  a  pro-  must  be  ad- 
fessed  agreement,  which  agreement  was  not  carried  into  effect  ^^^  may^^^" 
between  the  parties.     The  principle  has  always  been  this :  if  the  consequent 
there  has  been  an  agreement  made  between  the  salvors  and  the  to^ither  pfny; 
owners,  whatever  may  be  the  consequence,  whether  the  service  ^"*  *  proposal 

is  attended  with  great  risk  and  danger  or  not,  both  parties  must  party  and  re« 

11  3 
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.  ^^^^'  ,  be  bound  to  abide  by  it.     But  if  an  agreement  is  not  made,  or 

Thb  "  Jan  if,  after  it  is  made,  it  is  repudiated  by  the  owners,  then  it  is 

Hendrik/*  always  considered  as  if  no  agreement  at  all  had  been  entered 

jected  byThe  ^^^^>  ^^^  ^  ^^  ^^^  proposition  made  by  the  salvors,  or  which 

other,  cannot  originated  with  the  owners,  had  never  been  proposed  at  all.     It 

judgmemofthe  ^^^  never  been  considered,  in  this  Court,  that  a  proposition  so 

Court,  vhich  made  was  any  guide  for  its  judgment,  because  it  is  one  thing  to 

solely  byUie  ^^^  ^  lump  sum  when  the  labour  and  the  risk  are  uncertain, 

evidence.  f^^  another  thing  when  such  proposition  has  been  rejected,  to 

The  circum-  argue  that  it  oui^ht  to  have  an  effect  on  the  judgment  of  the 

stances  of  the      rs       ^ 
case.  Court. 

?®j"m*JJ    X        Now,  what  are  the  circumstances  of  this  case?  —  for  it  is  by 

Hendnk'  gets  .    '  ...  .    ,  j 

upon  the  Good-  the  circumstances  now  given  in  evidence  that  my  judgment  and 

strikeThivily  ^'^cretion  must  be  governed  in  the  amount  of  remuneration, 
for  about  an  Here  is  a  large  vessel,  of  the  burthen  of  614  tons,  laden  with  a 
com^^off.    *"  valuable  cargo  of  sugar,  and  the  whole  of  the  property  alleged 

to  ha v^  been  salved  amounts  altogether  to  13,000/.  On  the 
morning  of  the  28th  of  June,  —  the  precise  moment  does  not 
appear  to  be  of  any  importance,  and  if  it  were,  it  is  not  easy  to 
fix  it,  —  this  vessel,  with  the  wind  from  the  W.  S.W.,  in  con- 
sequence, as  it  is  stated,  of  an  unusually  powerful  current,  the 
weather  being,  according  to  the  representation  of  the  owners, 
hazy  and  misty,  —  for  both  these  statements  are  made  —  comes 
to  the  ground  on  the  Goodwin  Sands.  According  to  the  same 
representation,  she  at  times  strikes  heavily ;  but  the  extent  of 
damage  which  was  done  it  was  utterly  impossible  for  those  on 
board  to  know ;  but  after  having  so  struck  for  the  period  of  an 
hour,  according  to  her  own  representation  also,  she  comes  off. 
No  signal  of  Now,  what  was  her  state  and  condition  after  she  came  off, 

distress  was       ^nd  when  the  "  Stornaway  "  came  to  her  assistance  ?     It  is  said 

exhibited,  pro-  ,  "^        ,  .  ^ 

hably  because  that  there  was  no  signal  of  distress,  and  that  is  perfectly  true ; 
of  theweaole"  ^^*  whether,  looking  at  the  representation  made  as  to  the  hazi- 
but  ness  and  mistiness  of  the  weather,  that  arose  from  its  being 

supposed  that  it  would  be  impossible  that  a  signal  could  be 

seen,  or  not,  in  point  of  fact,  no  signal  was  made.     But,  now, 

she  had  lost       what  was  her  condition?     According  to   her  statement,  the 

her  rudder,       rudder  was  gone,  part  of  the  sails  were  gone,  one  of  the  boats 

some  sails,  one  xi_  v,  j         *j         jj.  /»ai 

of  her  boats  was  gone,  one  appears  to  have  been  damaged,  and  two  of  the 
and  two  of  her  crew  were  gone.  It  is  alleged  that  at  this  time  she  might  have 
though  al-  protected  herself,  and  secured  her  own  safety ; — that  by  the  aid 
leged  that  she    of  the  sails  the  ship  could  have  been  steered.     Now,  1  take  it  to 

steer^  hereelf  ^^  ^'^^  *^***  ^^  ^^®  weather,  with  the  wind  behind  a  vessel,  it  is 
to  a  place  of  possible  to  steer  her  for  a  certain  given  length  of  time  with  the 
gaiSf  ^*      ^'  ^id  and  assistance  of  her  sails ;  but  I  take  it  not  to  be  true  that 

a  vessel  could  be  moved  in  one  direction  or  another,  or  come 
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near  the  wind,  when  she  is  in  that  state ;  and  I  take  it  to  be      .  ^^^^'  . 

absolutely  impossible  that  this  vessel  could  have  gone  to  Sheer-     The  **  Ja» 

ness,  or  to  any  place  of  safety,  north  or  south,  by  her  own  ex-       i^ndm*. 

ertions  alone ;  and  I  think  so  for  an  obvious  reason,  which  I  am      ^  *"^*^  *, 

'  yet,  under  the 

presently  about  to  state.  circamstances. 

The  services  of  a  person  of  the  name  of  Axon,  who  comes  ^1^™"  *™' 
with  the  "  Stornaway  "  about  4  o'clock  in  the  morning,  are  The  services 
accepted.     Whatever  might  be  his  opinion  as  to  the  probability  of  the  *»Stom- 
of  saving  the  vessel,  I  take  it  that  he  was  not  capable  of  form-  accepted,  about 
ing  any  distinct  or  clear  opinion  at  all,  because,  he  must  have  ^^ ^**^^  ^"•» 
been,  like  all  the  rest,  in  perfect  ignorance  of  the  damage  done  to  a  port  of 
to  her  bottom.     He  comes  up,  and  the  master  of  the  vessel,  as  *^"^^>'' 
it  is  admitted  on  all  hands,  puts  him  in  charge  to  carry  her  to 
a  port  of  safety.     Before  he  has  it  in  his  power  to  do  much, 
there  comes  up  the  other  lugger,  named  the  "  England's  Glory,"  Another 
and  they  contrive,  as  I  think,  with  no  small  difficulty,  to  conduct  to^theyas!^^^ 
this  vessel  to  the  North  Foreland,  and  there  they  fall  in  with  sistance.  and 
two  steamers,  of  which  I  am  about  to  speak.     Whether  it  oc-  jq  taking  the 
cupied  three  or  four,  or  five  or  six  hours,  appears  to  me  of  if^  to  the 

,.    ..  ,T  .,.,  /.,       Aorth  Fore- 

very  little  importance ;  but  I  consider  it  to  be  a  matter  ot  the  land. 

greatest  importance  that  the  vessel  was  so  conducted  to  the  Whatever  may 
place  to  which  she  was  brought,  —  a  place  where  there  was  a  time  occupied, 
chance  of  meeting  with  the  effectual  assistance  rendered  by  a  the  service  was 
steam-vessel.     Then  there  are  three  steam-vessels  make  their  importance, 
appearance.     It   happens   to  be   Midsummer,    undoubtedly   a 
favourable  period  of  the  year  to  obtain  assistance  of  that  de- 
scription.    It  is  stated,  I  doubt  not  with  perfect  truth,  that  the  Two  steamers 
"Copeland"  and   the  '^Britannia"   accepted  an  off'er  of  35/.  g4'^*^o°ow' 
each  for  the  purpose  of  conducting  her  to  Sheerness,  because  her  to  Sheer- 
they  were  afraid  of  the  competition  of  another ;  and  I  take  it  to         ' 
be,  from  my  experience,  equally  true,  that  if  there  had  been 
only  one  steam-vessel,  they  would  have  found  it  difficult  to 
make  a  bargain  with  the  steamer  at  all.     The  probable  conse- 
quence was,  that  no  bargain  would  have  been  received,  and  the 
result  would  have  been  a  suit  in  the  Admiralty  Court.     Such  is 
almost  the  universal  course  with  which  these  matters  have  been 
conducted  with  reference  to  steamers  rendering  aid  to  vessels  in 
distress. 

However,  by  the  aid  of  the  steam-tugs  she  is  carried  to  ^liere  she 
Sheerness,  and  when  she  arrives,  having  had  fourteen  of  the  safety,  but  has 
crews  of  the  two  luggers  on  board  assisting  in  pumping,  and  nine  feet  of 
the  hawsers  having  broken  twice,  she  had  nine  feet  of  water  in  though  four- 
her.     I  should  like  to  form  a  conjecture  as  to  how  many  feet  J^®°  ^^J^^  ^ 
there  would  have  been  in  her,  if  neither  the  "  Stornaway"  nor  continued  on 
the  *•  England's  Glory"  had  come  up,  and  she  had  gone  into  ^^"iP'^°^pi°« 

K   4 
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»  the  North  Sea  with  two  of  her  own  crew  deficient.  I  take  it  to 
The  "Jan  be  perfectly  clear^  that  she  would  have  been  in  most  immi- 
^^^^^''     nent  danger. 

Judgment  ^-  •       i         i  -j         • 

The  charge  of  ^'^^  service  has  been  performed,  and  now  the  consideration 

the  vessel  had  is,  what  ought  the  Court  to  allow  ?     It  43  admitted,  as  I  have 

to  a  person"  ^aid,  that  the  charge  was  given  up  to  Axon,  and,  to  my  aston- 

named  Axon,  ishmcnt,  it  has  been  argued  that,  because  he  made  an  agree- 

who  made  an  x      •  v     i  , 

agreement  ment  With  the  two  steam-tugs,  there  must  have  been  an  agree- 
steam^^  b  ™^^*  ^ith  him.  It  is  every  day's  practice  —  perhaps  not  a 
that  fact  af-  wise  one — that  when  salvors  are  put  in  charge  of  a  vessel,  or 
ment  ^harimy  ^^^^  ^^^7  assert  it,  they  are  accustomed  to  pay  ayxiliary  aid ; 
agreement  had  and  they  do  it  for  the  very  purpose  of  alleging  that  they  had 
with  hun.^        *^®  charge  and  control  of  the  whole  matter.     But  here  it  is 

admitted  that  Axon  had  the  control,  and  it  was  a  part  of  his 

duty  to  make  the  best  bargain  he  could  for  the  owners.     The 

Court  has  to  consider  what  ought  to  be  paid  by  the  owners,  or. 

The  service       in  99  cases  Out  of  100,  by  the  underwriters.     The  value  of  the 

t'^rio^JTS^""  proFr<^y>  i"  the  state  in  which  it  was  found,  was  13,400/.  I 
required  skill,  am  of  opinion  that  it  is  a  very  meritorious  service,  because  of 
Iras  no  ri^  of  ^^^  danger  to  the  ship  and  cargo.  There  was  no  risk  of  life  to 
life.  the  salvors,  but  there  was  the  exercise  of  skill,  for  which  the 

Deal  boatmen  are  so  well  known  and  celebrated.     The  service 
Value  of  the      did  not  last  many  hours.     I  am  of  opinion  that  the  under- 

property  being         .  i  i        i       i  /.  i  i  t  i.      ^ 

13,400/.,  Court  writers  ought  to  be  thankful  to  pay » the  sum  i  am  now  about 
besid^'  th^^'     *^  ^^^*»  which  IS  400/.,  and  they  must  also  pay  for  the  hire  of 
hire  of  the        the  Steamers, 
steamers.  Procters  for  the  salvors,  Rothery  ;  for  the  owners.  Toller. 


The  High  ,  THE  "  NO." 

COUHT  OP 

A^BALTY.  Salvage  suit,  in  the  course  of  the  judgment  the  Court 
The  Court  will  ^^^'  Lushington)  thus  remarked  upon  one  of  the  affidavits:  "  The 
not  receive  as  affidavit  marked  A.  is  not  evidence  in  this  case,  and  I  am  rather 
Sfidavits  o/  surprised  to  sec  it  introduced.  It  is  made  by  two  persons,  who 
persons,  pro-  state  themselves  to  be  well  skilled  in  nautical  matters,  and  they 
skilled  in  nau-  ^^®  pleased  to  Condescend  to  favour  the  Court  with  their 
tical  affiairs,  as  opinion  of  the  facilities  and  difficulties  of  the  case.  It  has  been 
upon  any  case,  an  universal  rule  not  to  receive  these  affidavits ;  for  were  they 

to  be  received,  the  inevitable  consequence  would  be  this :  the 
Court  would  be  inundated  with  the  opinions  of  nautical  men  on 
the  one  side  and  opposite  opinions  on  the  other,  to  the  great 
expense  of  suitors  and  great  delay  in  the  hearing  of  the  cause, 
and  with  no  benefit  whatever.  Therefore  I  disclaim  paying 
any  attention  whatever  to  that  affidavit." 
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1853. 

THE  "NORDEN."  .^^TS;^ 

S  Court  ow 

AL VAGE  suit.    The  vessel  got  upon  the  Mouse  Sand^  from    admiramt. 

vhich  position  she  was  extricated  by  means  of  a  steamer,  four       Dec.  is. 

fishing-smacks,  and  two  watermen,  who  instituted  proceedings.    When  smacks- 

men  are  em- 
ployed in  a 

Db.  Lushington,  in  the  course  of  the  judgment  of  the  wivag^^w"- 
Court,  observed :  **  I  entirely  agree  with  the  argument  that  the  owners  of  the 
principal  salvor  is  the  steamer,  but  I  disagree  with  the  argu-  JJ^^^Jft,* 
ment  that  the  owners  of  the  smacks  had  no  right  to  sue ;  because  remuneration 
I  take  it,  that  if  you  employ  the  masters  of  the  smacks  and  part  ^^^  AeT^" ' 
of  the  crews  to  perform  salvage  services,  of  necessity  you  take  "when  the  ser- 
into  your  employ  the  vessels  which  brought  them,  and  which  dangerous, 
remain  to  carry  them  back.     I  admit  there  is  a  distinction.     Judgment 
when  you  employ  a  smack  in  a  service  which  is  dangerous  to 
herself,  and  when  the  probability  is,  that  she  may  be  stove  in ; 
but  as  far  as  relates  to  her  detention,  and  the  right  of  the  owner 
to  be  paid  for  the  loss  of  her  time,  it  is  the  same  thing.     The 
services  of  the  smacksmen  were  short  in  their  duration,  but 
without  them,  it  is  impossible  to  predicate  that  the  vessel  could 
have  been  got  off  the  Sand. 


W] 


The  High 
Court  op 
THE  "  TOIYO.''— Motion.  Admiralty. 

Dec.  14. 

HILE  this  vessel  was  lying  at  Malta,  in  the  month  of  A  bottomry 
February,  1853,  her  master  borrowed  900/.,  for  which  he  gave  ^n  ^7«5it 
a  bottomry  bond.     In  August  she  was  at  Uleaborg,  in  the  is  allowable  to 
prosecution  of  her  voyage  from  Limerick  to  that  port,  and  thence  to  mclude*Uie ' 
to  Hull.     While  she  was  at  Uleaborg  proceedings  were  in-  amount  in  a 

fresh  bond 

stituted  for  the  recovery  of  the  bond,  but  the  then  master,  who  during  the  tame 
had  succeeded  the  master  who  gave  the  bond  at  Malta,  himself  ?*^5^*»  ?***  °^ 

°  'ma  tubsequent 

reqmring  money  for  wages,  necessanes,  &c.,  borrowed  an  ad-  oiw; 
ditional  sum  of  226/.  Os.  9d.,  and  gave  a  new  bond  for  the  two 
sums  together,  with  interest  at  6  per  cent. ;  the  holders  being 
at  the  same  time  invested  with  power  to  insure  the  vessel  and 
freight  on  account  of  the  owners,  and  at  their  expense. 

Dr.  Addams,  on  a  previous  day,  moved  the  Court  to  pro- 
nounce for  the  validity  of  the  bond,  when  the  Court  desired  to 
give  the  question  some  consideration. 

Dr  Lushington.     I  have  considered  this  case,  and  on  the     Judgment 
assumption  of  Aona  Jides  on  the  part  of  those  who  advanced 
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The 
"  Toivo." 

Judgment, 


their  money.  I  have  had  very  great  anxiety  to  uphold  the 
bond ;  at  the  same  time,  it  is  quite  obvious  that  it  is  my  duty 
not  to  extend  the  jurisdiction  which  is  conferred  upon  me,  and 
not  to  give  to  a  bond,  which  is  not  properly  to  be  considered  a 
bottomry  bond,  that  denomination,  or  that  effect. 

On  a  former  occasion  I  expressed  an  opinion,  to  which,  upon 
consideration,  I  intend  to  adhere, — that  if  a  bottomry  bond  was 
given  upon  the  same  voyage  it  would  be  consistent  with  the  law 
of  bottomry  to  allow  that  to  be  paid,  and  a  fresh  bond  to  be 
given  to  the  amount ;  but  I  do  not  think  that  these  Courts  have 
ever  gone  the  length  of  saying,  that  where  a  bottomry  bond  had 
been  given  on  a  previous  voyage  that  could  be  done. 

There  are  items,  also,  in  this  bond  which  are  not  properly  the 
subjects  of  a  bottomry  bond,  and  which  tend  to  show  that  the 
transaction  was  one  of  mortgage,  and  not  bottomry.  I  regret  to 
say  that,  having  looked  at  the  case  carefully,  it  is  not  in  my 
power  to  accede  to  the  prayer,  and  to  pronounce  for  the  validity 
of  the  bond.     I  have  no  jurisdiction  if  it  is  a  mortgage. 

Proctor,  Coote. 


The  High 

Court  op 

Admiralty. 

Dec,  14. 

A  Yessel,  with 
the  wind  free, 
meeting  an- 
other close 
hauled  on  the 
larboard  tack, 
having  ported 
her  helm  and 
come  into  col- 
lision: Held, 
to  blame ;  the 
Elder  Brethren 
being  of  opi- 
nion that  the 
captain  gave 
the  order  heed- 
lessly, and 
without  look- 
ing at  the  po- 
sition of  the 
other  vesseL 

Summing-up, 

Circumstances 
of  the  case. 


THE  "  SEA  PARK." 

1  HE  ''  Hcndrikaj^a  barque  of  678  tons,  bound  from  London 
to  Port  Philip,  and  the  "  Sea  Park,"  a  vessel  of  835  tons,  pro- 
ceeding from  Ceylon  to  London,  came  into  collision  off  Dun- 
geness,  about  12.30  a.m.,  on  the  13th  of  September,  1853. 

The  respective  cases  are  stated  sufficiently  in  the  judgment. 

Dr.  Addams  and  Dr.  Ttciss  appeared  for  the  "  Hendrika  " ; 
Dr.  Haggard  and  Dr.  Dayford  for  the  "  Sea  Park." 

Dr.  Lushington,  addressing  the  Elder  Brethren  (a),  said. 
Gentlemen,  it  appears  to  me  the  "  Hendrika  "  was  bound  from 
London  to  Australia;  that  on  the  13th  of  September  she  was 
in  the  neighbourhood  of  Dungeness ;  the  wind,  as  she  repre- 
sents, was  S.  by  W.;  she  was  on  the  larboard  tack,  close 
hauled.  You,  of  course,  are  fully  aware  what  would  be  her 
proper  course. 

The  night  appears  to  have  been  clear,  although  it  is  repre- 
sented, to  a  certain  extent,  as  hazy,  but  vessels  could  see  each 
other  at  a  reasonable  distance.  She  says  that  she  saw  the  "  Sea 
Park  "  ported,  and  ran  into  her*     I  apprehend  it  is  intended,  on 


(a)  Capt.  Farquharson  and  Capt.  Were. 
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the  part  of  the  "  Hendrika,"  to  attribute  the  blame  to  the  "  Sea      .  ^^^'  . 
Park  "  in  one  of  these  two  particulars, — either  that  she  ought  to  Th* 

have  kept  her  course,  and  done  nothing ;  or,  if  she  ported  at  "  ^^  Pare." 
all,  she  ought  to  have  done  so  sooner,  so  as  to  have  escaped  the  «""»"»^"'/'- 
collision. 

The  case  of  the  "  Sea  Park  "  is,  that  she  was  coming  home 
from  Ceylon  to  London,  steering  E.  N.  E.  towards  Dungeness 
to  get  a  pilot ;  and  she  represents  that  the  wind  was  S.  bj  E., 
80  that  there  is  a  difference  of  two  points  between  the  state- 
ment on  the  one  side  and  on  the  other.  I  am  not  aware  tliat 
that  makes  any  difference.  She  says  she  saw  the  "  Hendrika  " 
a  mile  off;  that  she  carried  alight  on  the  port  cat-head;  the 
'^  Hendrika "  was  seen  a  point  on  her  lee  bow,  and  that  she 
immediately  ported.  It  was  said,  by  Dr.  Bayfordy  that  when 
the  two  vessels  became  visible  to  each  other,  they  were  in  one 
and  the  same  direction,  but,  I  apprehend,  that  is  not  strictly 
correct.  The  "  Sea  Park"  says,  that  in  consequence  of  having 
so  ported  her  helm,  her  head  was  brought  to  the  £.  S.  E. ;  and 
then  she  alleges  that  the  '^  Hendrika  "  suddenly  starboarded  her 
helm,  and  brought  about  the  collision. 

It  has  been  observed,  and  I  think  with  good  reason,  that  it  is  The  protest  of 
somewhat  singular  this  charge  should  not  have  been  included  Park»»  differs 
in  the  protest :  whether  there  is  any  importance  in  it  I  most  ^o™  l>er  ca«o 
leave  to  your  determination.  •*HendrikL- 

The  questions  we  shall  have  to  determine  are  these :  First,  Question  i. 
whether  the  '  Sea  Park  "  was  right  in  porting  her  helm  at  all  ?  ^  ?^  ^f* 
Secondly,  whether,  if  it  was  right,  she  should  not  have  ported  in  porting? 
sooner  ?  and  whether,  if  there  had  been  a  good  look-out,  she  should  she  not 
would  not  have  perceived  the  "  Hendrika  "  in  time  to  adopt  ***^e  done  so 
those  measures  fitting  to  be  adopted  iu  order  to  avoid  the  col- 
lision, if  possible  ?    It  is  manifest  that,  if  the  "  Hendrika  "  star-  if  the  "Hen- 
boarded  her  helm,  she  was  to  blame;  and  you  will  take  into  ^rika"  star- 

.  boarded,  she 

consideration  whether  there  is  any  evidence  to  establish  the  was  clearly  to 
fact.     It  is  sworn  to  by  several  persons  on  board  the  "  Sea  ^^*™®' 
Park,"  and  contradicted  in  positive  terms  by  those  on  board  the 
«  Hendrika." 

Captain  Farquharson.    We  are  of  opinion  that  the  "  Sea       Opinion, 
Park"  was  totally  to  blame.     The  captain,  the  moment  he  "Sea  Park" 

,  solely  to 

heard  that  there  was  a  vessel  a- head,  without  looking  whether  blame, 
she  was  right  a-head  or  on  her  bow,  put  the  helm  hard  to  port. 
Had  the  "  Hendrika "  starboarded  her  helm,  her  sails  would 
have  come  aback,  which  does  not  appear  to  have  been  the  case. 
She  would  have  been  rather  paying  off,  and  going  on  the  other 
tack,  if  she  had  starboarded  as  soon  as  the  ^^  Sea  Park  "  states 
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.  ^^^'  .      she  did.     Had  the  "  Sea  Park"  kept  her  course  she  would  have 
The  gone  clear.     The  "  Sea  Park  "  was  solely  to  blame. 

"  8«^  Park.-        rp^^  CouET  pronounced  against  her. 

Proctors  for  the  "  Hendrika,*'  Rothery  ;  for  the  "  Sea  Park," 
Deacon. 


The  High 

Court  of 
AdMIRALTT.  rpjjj,   ,,  EOSALIE." 

Dec.  20.  ^ 

A  vessel  1  HIS  was  a  suit  for  salvage,  brought  by  the  commander,  offi- 

fol  fro^^n-  ^^^^  ^^  ^^®^  ^^  ^®^  Majesty's  steam-tug  «  Locust." 
taneoos  com-         The  " Rosalie,"  a  barque  of  230  tons  burthen,  left  Monte  Video 

cm^^cameU)  ^^^^^  ^^^  Liverpool,  on  the  20tli  March,  with  a  cargo  of  tal- 

anchor,  in  a  low,  hides,  bones,  &c,  and  was  two  days  afterwards  discovered 

eight  miles  off  ^  ^^  ^^  ^^^y  ^  Supposed,  from  spontaneous  combustion.     She 

Monte  Video;  pu^  back,  and  on  the  25th  March  came  to  anchor  seven  or  eight 

of  her  master,  miles  from  Monte  Video.     The  master  immediately  made  an 

the  commander  application  to  the  consul,  and  from  him  obtained  an  introduc- 

01  a  govern-         .  ,  -r 

ment steam-tog  tion  to  Lieutenant  Day,  the  commander  of  the  ^^  Locust."  It 
aasStancefand  ^PP^^^s  that  Lieutenant  Day  at  first  declined  proceeding  to  the 
towed  her  to  barque  without  a  pilot,  as  he  considered  the  navigation  too 
the  en^imS  of  difficult  for  him  to  imdertake  upon  his  own  responsibility ;  but 
which,  how-  he  afterwards  assented,  went  to  her  assistance,  and  took  her  in 
Tessels  tow  with  the  intention  of  putting  her  on  shore  at  the  fort  of 

groonded  on      g^ji  Jos^,  but  unfortunately  both  vessels  grounded  on  the  rocks 

a  rock.     She  _  o    i      i      i  a   t»       •!• 

was  got  off  by    at  the  enti*ance  ot  the  harbour.     A  iirazilian  steamer  came  to 

other  assist-  their  assistance,  and  after  some  tours  succeeded  in  getting  them 
ance,  and  was  '  ,    ,  °       ^° 

then  unladen  off.  The  crew  of  the  "  Locust,"  consisting  of  fifty-five  men, 
Se^ei^^tii^  including  the  officers,  then  assisted  in  extinguishing  the  fire  and 
The  service  in  removing  the  cargo,  a  service  which  they  represented  to  be, 
aSoTtwenty  ^^™  *^®  nature  of  the  materials,  of  the  most  difficult  and  re- 
days.  De-  pulsive  character.  They  were  occupied  at  various  times  for 
tSiTby  the  about  twenty  days  between  the  25th  of  March  and  the  30th  of 
heedlessness  of  April.  The  value  of  the  property  saved  was  about  8800/., 
the  Tessel  exclusive  of  some  specie  which  had  been  removed,  and  could 
groonded  and  ^ot  be  identified. 

SQ&ereci  more 

harm  than  No  tender  being  made,  the  action  was  brought  against  the 

dW^ffood'n!^  owners,  who  defended  it  chiefly  on  the  ground  that  whatever  ser- 
sustained.  On  vice  may  have  been  rendered,  the  parties  proceeding  had  for- 
ssooL  ^he  feited  their  title  to  remuneration,  inasmuch  as  they  had  heed- 
Court  awarded  lessly  drawn   the   barque   upon  the  rocks,    whereby  she  had 

sustained  damage  to  the  amount  of  500/. 

Dr.  Addams  and  Dr.  Bayford  appeared  for  the  salvors;    Dr. 

Haggard  and  Dr.  Twiss  for  the  owners. 
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Db.  Lushington.     This  is  a  demand  made  by  Lieutenant  ,  ^^^'  . 

Day^  on  behalf  of  himself^  the  officers^  and  crew  of  her^  Ma-  The 

jesty'fl  vessel^  the  "  Locust,"  consisting  altogether  of  fifty-five  "  Ros-^i^nt 

persons,  against  this  ship,  the  "  RoeaUe,"  for  salvage  reward  for  flw««w« 

services  alleged  by  him  to  have  been  rendered  to  her.     Before  I  it  is  advan- 

advert  to  the  particular  facts  and  circumstances  of  this  case,  I  tageous  to  the 

.„     ,  f        T    1  .   ,  .  .  ,  .  ,  J   mercantile 

Will  observe  that  I  do  certamly  rejoice  the  ancient  law  and  marine  that 
practice  of  this  Court  has  not  been  dtered.     Whatever  may  be  ^^ JJ^'^^^d 
the  merits  or  demerits  in  this  particular  instance,  I  think  that,  be  allowed  to 
continuing  to  allow  her  Majesty's  officers  and  those  under  their  ^^^^^ 
command,  to  obtain  a  reward  where  they  do  render  beneficial  services, 
services,  frequently  at  great  risk  and  peril,  and  sometimes  where 
the  conunander  incurs  great  responsibility,  is  not  merely  an  act 
of  justice,  but  most  advantageous  to  the  mercantile  marine  of 
this  country.     Say  what  you  will,  so  long  as  human  motives 
operate  on  conduct,  unless  you  give  a  reward,  you  must  take 
away  all  incitement  to  service.     It  is  all  very  well  to  talk  of  the 
abstract  question  of  fulfilling  duty  and  obeying  commands ;  and 
I  have  no  doubt  that,  so  long  as  men  can  execute  the  duty  and 
perform  the  commands  entrusted  to  them,  they  will  do  so ;  but 
in  cases  of  doubt  and  difficulty,  and  where  great  and  extraor- 
dinary exertions  have  to  be  made,  risward  according  to  human 
exertions  is  the  only  great  stimulus  to  their  performance. 

The  parties  promoting  this  suit  are  Lieutenant  Day,  and  No  claim  can 
those  on  board  the  "  Locust."     Of  course  he  could  make  no  ^^  serrices  of 
claim  for  the  service  of  the  steamer  herself — she  is  the  pro-  a  vessel  be- 
perty  of  the  Government ;  and  though  he  would  be  responsible  Government 
for  any  damage  which  improperly  occurred,  he  would  be  answer- 
able for  nothing  else.     It  is  impossible  for  him  to  advance  any 
demand  at  all  like  that  of  the  owners  of  steam  or  other  vessels 
who  have  risked  their  property  in  order  to  render  assistance  to 
others.     I  cannot  take  into  account  the  specie  that  was  on  board 
the  vessel,  and  which  had  been  removed* 

I  will  commence  my  observations  first,  from  the  '^  Locust'^  Facts  of  the 
going  out  for  the  purpose  of  rendering  assistance.  It  was  in  ^^** 
consequence  of  a  letter  which  was  produced  to  Lieutenant  Day, 
coming  from  the  British  consul.  That  letter  stated  that  the 
"  Rosalie  "  was  on  fire,  and  was  becalmed.  On  that  represen- 
tation Lieutenant  Day  was  justified  in  acting  without  reference 
to  the  other  circumstances  of  the  case.  This  vessel  left  Monte 
Video  on  the  20th  March,  and  when  about  250  miles  from  land, 
the  fire  broke  out,  and  every  endeavour  made  to  extinguish  it 
failed.  Preparations  were  made  to  leave  the  ship  in  case  of 
absolute  necessity.  The  course  of  the  vessel  was  changed,  and 
fortunately,  the  wind  became  favourable,  which  enabled  her  to 
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.  ^^^^'  .     reach  the  land  in  a  shorter  time  than  she  othei:wi6e  would  have 
The  done.     Captain  May,  finding  the  situation  in  which  the  ship  was 

tosALiE.**  placed,  took  the  wisest  step  he  could  adopt;  namely,  to  proceed 
^^^"  *  to  Monte  Video  with  the  greatest  possible  expedition,  for  the 
purpose  of  obtaining  assistance ;  that  being  the  readiest  means 
to  bring  her  into  a  state  of  safety,  to  get  the  fire  extinguished, 
and  the  cargo,  so  far  was  necessary,  unladen.  On  the  afternoon 
of  the  25th  March,  Lieutenant  Day  lent  a  favourable  ear  to  the 
representation  made  by  Captain  May,  and  in  the  letter  of  the 
consul ;  he  was  ready  to  render  assistance,  but  he  felt  one  diffi- 
culty, namely,  he  did  not  know  the  navigation  of  the  river 
sufficiently  to  enable  him  to  do  so,  and  he  was  satisfied  there 
would  be  great  difficulty  in  obtaining  a  pilot,  because  it  was  a 
festal  day.  He  says  he  was  reluctant  to  go  without  a  pilot, 
and  I  believe  that  for  two  reasons ;  first,  he  states  to  the  ad- 
miral that  its  being  a  festal  day  was  the  reason  why  he  ventured 
without  one ;  and,  secondly,  I  believe  that  officers  in  her  Ma- 
jesty's service  are  so  afraid  of  the  responsibility  imposed  upon 
them,  and  to  which  they  may  be  exposed,  that  they  are  always 
anxious  to  take  a  pilot  whenever  they  can.  However,  there 
The  vessel  was  was  no  time  to  be  lost;  the  exigency  was  great.  We  must 
dangef.  recollect  that,  when  the  ship  was  on  fire,  no  man  could  calculate 

whether  it  would  continue  in  a  smothered  state,  or  whether  it 

would  break  out,  and  compel  the  persons  on  board  to  quit  for 

the  protection  of  their  lives. 

Charge  against       Now  commences  the  first  charge  against  Lieutenant  Day. 

Day  rebutted.    ^*  '^  sworn  by  Captain  May,  that  he  made  an  offer  of  a  pilot  to 

be  put  on  board  the  steamer,  to  which  the  answer  of  Lieu- 
tenant Day  was,  that  he  was  in  charge  of  the  barque  and  he 
wanted  no  pilot  This  is  denied  on  the  part  of  Lieutenant 
Day.  Am  I  to  believe  all  that  Captain  May  has  sworn  ?  I 
should  be  inclined  to  give  him  infinitely  greater  credit,  if  it  had 
not  been  for  the  mode  in  which  he  has  expressed  himself 
Sometimes  the  throughout  this  affidavit.  When  I  find  a  person  swearing  as 
^f,^  ^®?^?*     he  has  done,  not  contenting  himself  with  the  contradiction  of 

ofanamdavU       ,  •        i        •  .  i  i  i        i  i  m 

renders  the  the  parties,  but  imputing  to  others  that  they  have  been  guilty 
Court  l«ss  ere-  ^f  ^j^^  grossest  perjury,  and  using  the  expression,  over  and  over 
contents.  again,  of  "  pure  invention,"   I  must  entirely  agree  with  the 

ancient  expression  of  Lord  Stowelly  **  The  very  strength  of  the 
affidavit  renders  me  less  credulous  of  its  contents."  I  cannot 
take  the  ipse  dixit  of  Captain  May,  that  such  a  proposition  was 
made,  nor  am  I  prepared  to  say,  if  it  had,  what  would  have 
been  the  consequence  of  accepting  it,  or  whether  there  was 
Lieutenant  blame  in  refusing  it.  It  appears  to  me  that  the  proper  place 
in  uikinff"he     ^^^  *^^  P^^^^  ^®'  where  he  is  to  navigate,  and  that  it  was  not  the 
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proper  place  to  go  on  board  the  steamer.     They  then  proceed      ,  ^^^^'  . 
towards  the  port  of  Monte  Video,  and  it  does  not  appear  to  me  The 

that  the  slightest  objection  was  taken  by  any  person  on  board    **  Rosalie.." 
the  "  Kosalie  "  to  the  course  steered  by  Lieutenant  Day.     I        «  ^*" 
cannot  but  think  that,  if  there  had  been  any  glaringly  wrong  Monte  Video, 
course  pursued,  it  would  haye  been  natural  for  those  on  board 
the  "  Rosalie,"  particularly  the  pilot,  to  give  some  warning ; 
but  I  do  not  rely  on  that  circumstance.     I  now  come  to  the  fact  and  was  not 
that  both  these  vessels  got  aground ;  and,  first,  with  respect  to  Smw**  wTof 
the  place  itself;  secondly,  the  degree  of  blame,  if  any,  attaching  ignorance  of 
to  it ;  and,  thirdly,  the  consequence.     I  cannot  think  it  was  a  getiiog       "* 
place  of  that  safety  which  it  is  represented  to  be  by  Lieutenant  »groimd; 
Day,  and  those  who  were  with  him ;  and  for  this  reason :  I  find 
Admiral  Henderson  represents  it  to  be  a  place  of  considerable 
danger,  and  I  am  bound  to  give  him  credit ;  first,  because  he 
is  best  acquainted  with  the  locality ;  and,  secondly,  because  he 
is  disinterested.     The  barque  remains  aground  for  some  time — 
no  matter  whether  it  is  fourteen  or  sixteen  hours.     Does  any 
blame  attach  to  Lieutenant  Day  on  that  account  ?     It  is  repre- 
sented as  having  been  a  heedless  act.     Heedlessness  must  mean 
a  want  of  care — a  disregard  to  the  circumstances  of  the  case,  so 
as  not  to  have  exercised  sufficient  caution  when  he  could  so  have 
done.     Now,  I  do  not  attribute  to  Lieutenant  Day  that  there 
was  anything  heedless  in  his  conduct,  but  I  do  apprehend  that 
there  was  on  his  part  a  want  of  adequate  knowledge  of  thf 
entrance  to  the  harbour ;  and,  to  a  certain  extent,  he  must  be 
pecuniarily  responsible  for  this  matter,  l>ecause  it  diminishes  the 
success  of  the  service  he  was  performing.     Accidentally  coming  whereby  his 
on  shore  exposed  the  vessel  and  cargo  to  some  risk.     However  •er'«^»ce8  were 

renderdi  Ipsa 

good  his  intentions — however  laudable  his  wishes,  he  certainly  eflBcientthan 
failed  in  the  performance  of  that  service  which  might  have  been  ^^  "^^^L 
performed  with  greater  celerity  had  he  been  possessed  of  greater  been, 
knowledge,  or  had  he  resorted  to  other  assistance. 

I  next  look  to  see  how  the  vessel  was  rescued  from  her  situa-  The  barque  is 
tion,  and  here  I  think  neither  account  is  consistent  with  the  ^V^'^^^ 
truth.     Indeed,  in  nearly  every  case,  it  almost  uniformly  hap-  sistance  of 
pens  that  the  truth  lies  between  the  two  statements.     On  the  i)ay,*lnd*^ 
one  hand,  it  is  said  that  this  was  done  exclusively  by  the  aid  P^'^.'y  ^7: 
received  from  a  Brazilian  steamer  and  from  French  and  mer- 
chant  vessels,  without  any  reference  to  the  "  Locust " ;  on  the 
other  hand,  it  was  said  that  it  was  done  under  the  direction  of 
Lieutenant  Day ;  and  he,  in  fact,  was  not  only  the  principal 
actor,  but  he  was  the  principal  director  of  all  that  occurred.  The 
truth  lies  between  the  two.     I  think  some  assistance  was  ren- 
dered by  Lieutenant  Day,  but  I  think  the  greater  part  of  the 
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r        The 

"  ROSAUE." 

Judgment 

The  objection 
that  the  un- 
loading of  the 
cargo  was  not 
a  saWage  ser- 
vice, but  a  ser- 
vice on  shore, 
over  which 
the  Court  of 
Admiralty  has 
no  jurisdiction, 
cannot,  for 
various  rea- 
sons, be  al- 
lowed. 


The  nature  of 
the  service 
performed. 


exertions  made  to  get  her  off  are  to  be  attributed  to  other  assist- 
ance. However,  the  vessel  is  eventually  got  off,  and  conducted 
into  the  harbour,  where  her  cargo  is  unladen. 

And  now  has  arisen,  by  the  ingenuity  of  counsel,  what  I  cer- 
tainly did  not  expect  to  find  on  the  present  occasion, — a  new 
point  of  law.  It  is  said  that  this  was  not  continued  assistance, 
but  assistance  rendered  on  shore,  over  which  the  Admiralty 
Court  is  not  to  exercise  any  control  in  the  nature  of  salvage 
service.  But  the  first  question  which  I  should  naturally  put  to 
myself  is, —  if  this  be  so,  if  I  am  to  acknowledge  myself  bound 
hand  and  foot,  and  totally  helpless  to  do  justice  on  the  present 
occasion,  who  is  to  do  it  ? 

If  I  were  in  difficulty  I  should  adopt  the  Common  Law  prin- 
ciple, and  not  throw  off  the  jurisdiction,  unless  there  was  another 
to  take  cognizance  of  the  case.  But  I  am  in  no  difficulty.  I 
am  of  opinion  that  it  was  a  continuous  service,  and,  moreover, 
a  salvage  service.  I  think  it  was  continuous  for  this  reason : 
it  was  not  broken  off  upon  the  vessel  being  aground  for  a  certain 
period,  because  Lieut.  Day  still  continued  doing  something ;  the 
vessel  was  in  his  charge,  and  he  was  responsible  for  every  act 
done.  I  think  it  would  be  injurious  to  the  course  of  justice,  in 
these  cases,  if  I  were  ever  astute  in  severing  services  at  sea  and 
on  land.  When  a  vessel  has  been  driven  on  shore,  and  part  of 
the  services  were  performed  when  the  waves  beat  over  her,  and 
Dart  when  she  was  lying  dry,  it  has  been  said  that  the  latter 
was  a  land  service,  and  the  Court  of  Admiralty  had  nothing  to 
do  with  it ;  but  Lord  Stowell  would  not  submit  to  it :  he  said  it 
was  part  of  a  whole. 

With  regard  to  the  nature  of  the  service  performed,  and  the 
extinguishing  of  the  fire,  so  far  as  the  use  of  the  pumps  belongs 
ing  to  the  ^^  Locust,"  and  instruments,  is  concerned,  Lieutenant 
Day  can  demand  nothing ;  but,  so  far  as  the  labour  of  himself 
and  his  men  extends,  he  is  fully  entitled  to  be  compensated 
according  to  the  degree  of  labour  and  of  skill,  if  skill  was  used. 

I  next  come  to  the  unlading  of  the  cargo ;  and  here  I  think 
that  very  great  hardships  were  endured  by  the  persons  who 
composed  the  crew  of  the  "  Locust. '*  I  think  they  did  per- 
severe, at  the  risk  of  their  health  and  almost  of  their  lives,  to 
perform  a  service  which  —  though  I  may  be  told  that  persons 
might  have  been  hired  at  Monte  Video  to  perform  —  I  believe 
never  would  have  been  done  with  the  expedition  of  British 
sailors.  I  think  I  am  bound  in  law,  as  well  as  in  justice,  to  rt- 
ward  them  for  the  sufferings  they  underwent,  and  the  damage 
they  sustained  in  the  loss  of  their  clothes. 

In  estimating  the  salvage,  I  am  bound  to  bear  in  mind  that. 
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when  the  barque  was  first  taken  in  tow,  she  was  in  great  peril. 
With  regard  to  the  extent  of  damage  which  occurred  in  con- 
Bequence  of  the  vessel  taking  the  ground,  I  am  of  opinion  that 
it  is  impossible,  with  the  materials  before  me,  to  ascertain  it 
with  anything  like  accuracy.  I  think  she  touched  the  ground 
on  the  middle,  and  that  a  certain  quantity  of  the  keel  received 
injury.  I  take  that  into  consideration  in  the  amount  of  salvage 
to  be  awarded.  Considering  what  will  be  a  just  and  proper 
reward  according  to  all  the  circumstances,  and  knowing  that 
quantum  is  a  matter  respecting  which  people  will  entertain  dif- 
ferent opinions,  I  think  I  shall  not  give  too  much  when  I  allot 
the  sum  of  7502. 

Proctors  for  the  salvors,  Rothery;  for  the  owners,  F.  Clark- 
son,  who  asserted  an  appeaL 


1853. 

The 

«*  ROSAUE." 


WEATHERLEY  against  WEATHERLEY. 

On  admission  of  the  libeL 

jl  hi  is  was  a  suit  for  divorce  by  reason  of  adultery  brought  by 
the  wife  against  the  husband,  a  pauper. 

The  marriage  took  place  on  the  6th  of  March,  1853. 

The  libel  on  behalf  of  the  wife  pleaded  in  the 

4th  article.  That  some  time  in  or  about  October,  1852, 
Charles  Weatherley,  the  husband,  took  into  his  service,  as  shop- 
woman,  to  assist  him  in  his  business  of  confectioner,  a  female 
named  Elizabeth  Eastey,  with  whom  he  soon  afterwards  com- 
menced, and  thenceforward  up  to  the  period  of  the  date 
of  the  libely  continued  to  carry  on  an  illicit  intercourse; 
that  during  such  period  great  personal  familiarities  were  fre- 
quently observed  to  pass  between  them  in  his  said  house ;  that 
he  was  in  the  constant  habit  of  kissing  her,  of  placing  his  arms 
around  her  neck  and  waist,  and  of  causin<T  or  allowing  her  to 
sit  upon  his  knee,  and  take  indecent  liberties  with  his  person ; 
thai  they  were  in  the  habit,  during  the  day,  of  passing  much 
time  together  upstairs  in  her  bedroom,  and  of  sitting  together 
to  a  late  hour  at  night;  and  that  at  such  times  they  had  the 
repeated  carnal  use  and  knowledge  of  each  other's  bodies. 

5th  article.  That  upon  an  occasion  happening  towards  the 
end  of  January,  1853,  the  said  E.  E.,  at  a  late  hour  of  the 
night,  ran  upstairs  into  her  bedroom,  in  which  H.  M.  (a  female 
in  the  service  of  the  said  C.  W.)  was  then  in  bed,  and  was  im- 

E.  &  A.  VOL.  I.  o 


C0H8I8T0RT 

Court  of 
London. 

JtforcA  9. 1S54* 

In  a  suit  for 
divorce,  on 
the  groand  of 
,adaltery,  it  is 
allowable  to 
plead  andae 
familiarity  and 
illicit  inter- 
course ante- 
cedent to  mar- 
riage, when 
the  adultery  is 
charged  to 
have  been 
committed, 
with  the  same 
permm  as  the 
antenuptial 
incontinence. 

Pleading, 
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Weatherlet 

€igaiiut 
Weatherlet. 

Pleadings, 


March  9, 
JudymenU 


General  rule 
that  marriage 
operates  as  an 
oblivion  of  the 
past,  and  that 
ante-nuptial 
incontinence 
cannot  be 
pleaded. 


mediately  followed  by  C.  W.,  who  placed  his  arms  around  her 
neck  or  waist ;  whereupon  she  remarked,  that  if  he  would  not 
leave  the  room  she  should  undress  and  go  to  bed;  to  which 
C.  W.  replied,  "  It  would  not  be  the  first  time  I  have  seen  you 
undressed ; "  and  then  left  the  room. 

6th  article.  That  on  a  day  early  in  February,  1853,  soon 
after  the  said  H.  M.  had  quitted  the  said  bedroom  in  the  morn- 
ing, C.  W.  proceeded  there,  and  lay  for  some  time  in  one  and 
the  same  bed  with  the  said  E.  E.,  who  was  lying  undressed 
therein,  and  had  the  carnal  use  and  knowledge  of  her  body. 

7th  article.  That  upon  a  Tuesday  afternoon,  about  three 
weeks  before  the  marriage  of  the  parties  in  the  cause,  the  said 
C.  W.,  having  directed  the  said  H.  M.,  who  was  at  the  time 
engaged  in  washing,  to  take  charge  of  the  shop,  proceeded 
up  stairs,  in  company  with  E.  E.,  to  her  bedroom,  and  then  and 
there  lay  with  her  for  a  considerable  time  on  the  bed,  and 
had,  &c 

8th  article.  That  very  shortly  after  the  marriage  of  the  parties 
in  this  cause  C.  W.  evinced  great  coldness  and  indifference  to- 
wards his  wife;  and,  on  several  occasions  during  the  second 
week,  while  they  were  in  lodgings  at  Peckham,  omitted  to 
return  to  her  at  night ;  and  passed  such  nights  at  his  own  house, 
in  Bolingbroke  Bow,  Walworth  Boad,  where  the  said  E.  E.  was 
still  residing. 

In  other  articles  various  acts  of  adultery  were  charged.  The 
admission  of  the  libel  was  opposed. 

Dr.  Dasent  (counsel  assigned)  appeared  in  opposition  to  the 
libel ;  Dr.  R.  Phillimore  in  support  of  it. 

Dr.  Lusiiington.  The  circumstances  of  this  case  are  these  i 
—  This  is  a  suit  for  divorce,  brought  by  the  wife  against  the 
husband :  the  marriage  took  place  in  March,  1853.  A  libel  is 
given  in  on  behalf  of  the  wife ;  in  which  she  pleads  a  criminal 
connection  with  a  person  named  Elizabeth  Eastey,  both  before 
and  after  the  marriage. 

[The  Court  having  stated  the  substance  of  the  4th,  5th,  6th, 
7th,  and  8  th  articles,  then  proceeded :  — ] 

The  objection  has  been,  very  properly,  taken  to  the  pleading 
incontinence  previous  to  the  marriage.  No  doubt,  as  a  general 
rule,  it  is  not  competent  to  the  husband  or  the  wife  to  plead 
illicit  intercourse  prior  to  the  marriage ;  because  the  doctrine 
universally  maintained  is,  that  marriage  operates  as  an  oblivion 
of  all  that  has  passed,  and  as  oblivion  of  all  that  can  possibly  have 
occurred. 

This  is  the  rule ;  and  it  is  set  forth  in  a  case  quoted  at  the 
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bar,  Perrin  v.  Perrin  (a),  and  enforced  there  with  considerable 

strictness.     I  had  occasion  to  refer  to  it,  also,  in  the  case  of  Weatherlet 

Lard  and  Lady  Graves,  (b)  WeIJ^^t. 

But  the  question  which  I  have  now  to  decide  is,  whether  the  judgment 
special  facts  of  this  case  do  not  make  it  an  exception  to  the  rule.  There  may  be 
The  first  fact  to  be  noticed  is,  that  the  woman,  with  whom  the^JS^^"  ^ 
connection  is  pleaded  before  marriage,  is  continued  in  the  service  particularly 
of  the  husband  after   marriage.     The  next   fact  is,  that  the  w/with  J^hcon 
adultery  is  charged  to  have  taken  place  with  this  very  same  ante-nuptial 
person.     It  appears  to  me  that  this  circumstance  does  form  a  charged  is  con- 
necessary  exception  to  the  rule,  and  one  which  I  am  bound  to  ^^^  "» the 
engraft  upon  it,  and  for  a  very  obvious  reason ;  because  circum-  husband  after 
stances,  which  may  be  proved  subsequently  to  the  marriage,  ^^oreover^* 
will  have  a  very  different  complexion,  whether  they  are  taken  the  person  with 
standing  alone,  without  reference  to  preceding  circumstances,  ^rgedVuh 
or   whether  they  are   taken   in  conjunction   with   antecedent  committing 
criminal  connection  itself.     If  I  were  to  confine  the  wife  in  this  ^' 
case  to  pleading  the  adultery  simply  after  the  marriage,  it  might  ^^^^  circum- 
appear,  in  the  evidence,  that  this  was  a  woman  in  the  employ-  stances  eiuci- 
ment  of  the  husband,  the  party  proceeded  against,  and  on  fre-  qaent  i^^^^ 
qnent  occasions  he  necessarily  would  have  to  meet  her  in  various 
parts  of  the  house  in  discharge  of  her  usual  vocation  ;  and  many 
circumstances  might  occur  which,  if  no  explanation  was  given  of 
them,  might  be  construed  to  be  circumstances  imputing  no  guilt 
at  all ;   but  which,  if  taken  in  connection  with  former  intimacy, 
and  all  that  occurred  on  that  occasion,  would  necessarily  bear 
another  and  a  very  different  construction. 

It  would  follow,  therefore,  that  acts,  themselves  of  a  doubtful  and  thereby 

character,  might,  according  to  other  facts  and  other  circum-  ,eofadoubSal 

stances,  bear  a  different  construction  and  a  different  interpre-  character  as- 

sume  a  vcrv 

tation,  if  there  was  a  connection  before  the  marriage.  The  very  different 
fact,  for  instance,  of  the  husband  continuing  this  woman  in  his  P^exion. 
service,  would  put  a  very  different  complexion  on  the  case  from 
what  it  would  if  she  had  simply  lived  with  him  at  their  mar- 
riage, and  after  the  marriage  had  continued  to  be  in  his  service. 
It  appears  to  me,  therefore,  that  it  would  be  contrary  to  all 


com- 


(a)  1  Add.  3.  in  which  case  Sir 
Jokn  Nicholl  seems  to  recognise  the 
distinction  made  in  the  present  case. 
He  says,  "The  objections  to  the 
admission  of  this  libel  are  confineil 
to  the  4th  article,  which  pleads  the 
incontinence  of  the  wife  with  two 
persons,  neither  of  whom  is  an  alleged 
adulterer  in  the  causey  prior  to  the 
celebration  of  the  marriage/*  And 
he  further  ioggests  that  **  if  the  wife 


should  set  up  a  case  of  desertion  by 
the  husband  without  any  provoca- 
tion on  her  part,  her  ante- nuptial 
misconduct  might  be  fairly  pleaded 
in  his  justification  ;  and  that  possibly 
it  might  be  fairly  pleaded  too  by  the 
husband,  responsively  to  the  wife's 
libel  in  a  suit  for  restitution  of  con- 
jugal rights." 
(b)  3  Curt.  238. 
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,  ^^^^'  .     proceedings  of  justice  to  exclude  the  wife  from  the  benefit  of 

Weatherlet   the  exception.     But  there  is  a  case  where  this  occurred  which 

Weatherley    ^^^"P*^^  ^^^  attention  of  the  Court  for  a  considerable  time,  and 

Judgment      ^^  which,  I  think,  with  great  wisdom,  the  objection  was  not 

tak^n.     I  allude  to  the  case  of  Simmons  v.  Simmons :  it  was 

expressly  pleaded  there,  in  the  additional  articles,  that  Mr. 

Simmons  had  had  criminal  connection  with  Lucy  Peacock  before 

the  marriage ;   that  he  had  had  a  child  by  her ;  that  after  the 

marriage  he  had  corresponded  with  her  father,  and  supplied  him 

with  money  to  pay  for  the  child,  and  also  visited  her  at  her 

father's  house,  and  met  her  by  appointment  at  other  places ; 

and  then  the  article  went  on  to  allege  adultery. 

Dr.  Addams.  I  was  counsel  in  that  case,  and  I  did  not  take 
the  objection. 

Db.  Lushington.  Certainly  not;  but  what  would  have 
been  the  position  if  the  Court  had  excluded  it  ?  It  was  simply 
a  question  of  whether  he  committed  adultery  with  Lucy  Pea- 
cock, and  we  should  have  had  nothing  to  decide  the  case,  but 
that  this  man  saw  this  woman  at  her  mother's  house  on  certain 
occasions,  and  whether  there  was  the  least  chance  of  a  criminal 
communication  between  them  would  have  been  left  in  the  dark. 
It  appears  to  me  that  where  the  adultery  is  pleaded  to  have 
taken  place  with  the  same  person  with  whom  there  was  a 
criminal  connection  antecedently,  and  where  marriage  took  place 
subsequently,  it  forms  an  exception  to  the  general  rule ;  and  I 
shall,  therefore,  admit  the  libel  as  it  stands. 

Proctors  for  the  wife,  Currey;  for  the  husband  (assigned  by 
the  Court),  Loveday. 


Consistory 

Court  of 

London. 

Jan,  25. 

Varioos  acts, 
not  singly  or 
by  themselves 
amounting  to 
acts  of  cruelty, 
to  justify  a 
sentence  of 
divorce,  taken 
together,  and 
considered 
with  reference 
to  the  proved 
habits  of  in- 
toxication of 
the  husband, 
hdd  sufficient 
to  justify  such 
sentence. 
The  wilful 


CHESNUTT  against  CHESNUTT. 

1  HIS  was  a  suit  for  restitution  of  conjugal  rights,  brought  by 
the  Rev.  Gilbert  Chesnutt  against  his  wife,  Elizabeth  Ches- 
nutt«  She  pleaded  cruelty  and  adultery,  in  bar.  The  case 
was  argued  in  1849,  but  the  Court  purposely  delayed  giving 
judgment  in  the  hope  that  it  might  never  be  called  upon  to  do 
so.  Both  parties  appeared  in  formd  pauperis^  but  Mrs.  Ches- 
nutt, as  it  was  understood,  having  lately  come  into  the  possession 
of  5000/.,  under  the  will  of  her  father,  the  Court  was  called 
upon  to  deliver  judgment. 

Dr.  Lushington.  This  is  a  suit  for  the  restitution  of  con- 
jugal rights,  brought  by  the  Rev.  Gilbert  Chesnutt  against  hi« 
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wife,  Elizabeth  Chesnutt.     The  libel  is  in  the  usual  form,  and 
allies  a  marriage  between  the  parties  on  the  4th  December,      Chesnutt 
1832.     It  appears  from   the  allegation  of  faculties,  and  the     c^snutt. 
answers  thereto,  that  Mr.  Chesnutt  received  with  his  wife  a      Judgment 
considerable  fortune,  but  from  causes  which  are  not  stated,  communica- 
and  into  which  it  is  not  necessary  to  inquire,  he  took  the  neous  disorder 
benefit  of  the  Insolvent  Act,  in  November,  1847.     The  parties  heid  to  he  an 
separated  on  the  25th  March,  1848,  and  since  that  time  Mrs.  craelty,  though 
Chesnutt  has  been  maintained  by  her  father.  "®i^7  ^^^ 

•'  ,  sofficieot  to 

A  very  long  period  of  time  has  elapsed  since  the  case  was  found  a  sen- 
heard,  and  I  certainly  entertained  hopes  that  the  Court  might  J^l^'**^' 
not  be  called  upon  to  deliver  any  judgment  Whatever  mo- 
tives might  have  led  to  the  institution  of  the  suit,  I  certiunly 
did  think  that  there  were  circumstances  developed  in  its  pro- 
gress, which  might  induce  both  parties  to  avoid  further  pub- 
licity. What  those  circumstances  are,  will  appear  presently. 
However,  I  have  lately  been  called  upon  to  deliver  judgment, 
and  it,  of  course,  becomes  my  duty  to  do  so,  and  I  have  taken 
this  the  first  opportunity  which  presented  itself  since  the  wish 
of  one  of  the  parties  was  intimated  to  me. 

Mrs.  Chesnutt  refuses  to  return  to  cohabitation,  and,  as  a  The  allegation 
bar  to  the  prayer  of  her  husband,  has  given  in  an  allegation  fo,^oMhT' 
charging  him  with  cruelty  and  adultery.     There  has  been  no  never  to  have 

r  .  heen  admitted. 

responsive  plea;  the  case,  therefore,  rests  upon  the  evidence  The  evidence 
produced  by  Mrs.  Chesnutt  only,  and  I  must  say  that  the  *•  ^^P^J  *°d  . 

,,  ..  •      unsatisfactory, 

allegation  ought  not  to  have  been  admitted  in  the  shape  in  and  much  of  it 
which  it  now  appears,  and  that  evidence  has  been  taken  upon  "  "^admissible. 
it  which  cannot  be  received. 

At  the  time  of  the  marriage  in  1832,  Mr.  Chesnutt  was  a 
clergyman  of  the  Church  of  England,  and  was  curate  of  St, 
Peter's  Church,  Walworth.  Shortly  afterwards  he  became 
minister  of  Trinity  Church,  Newington,  and  for  fourteen  years 
he  so  remained,  residing  at  one  or  two  places  in  the  neigh- 
bourhood. There  was  issue  of  the  marriage  five  or  six  children ; 
four  living  at  the  commencement  of  this  suit,  three  sons  and 
one  daughter. 

The  evidence  affords  very  little,  indeed,  I  may  say  no  in- 
formation as  to  the  terms  on  which  these  parties  lived  till 
shortly  before  the  separation.  No  relations,  who  associated 
with  them,  are  produced,  no  friends,  and  only  one  servant. 
The  Court  is  deprived,  in  this  case,  of  the  advantage  it  some- 
times possesses  of  tracing  the  course  of  connubial  cohabitation, 
and  so  forming  a  more  accurate  judgment  upon  the  evidence  as 

to  particular  facts.     The  materials  before  me  are  both  scanty 
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Chesnutt 

against 
Chbsnutt. 

Judgment. 

The  use  of 
blasphemous 
language  and 
habits  of  in- 
toxication, 
irhich  occa- 
sioned mental 
suffering  and 
bodily  Ul 
health  to  the 
"wife,  without 
bodily  ill  treat- 
ment or  threats 
thereof,  do  not 
constitute  legal 
cruelty. 


The  pleading 
is  not  quite  the 
same  as  usual, 
and  should  not 
be  drawn  into 
a  precedent. 


Intoxication 
proved,  but 
obscene  lan- 
guage dis- 
proved. 


and  unsatisfactory ;  I  must,  however,  form  the  best  conclusion 
in  my  power  from  an  examination  of  the  allegation  and  evi- 
dence. 

The  3rd  article  of  the  allegation  pleads  that,  from  five  years 
after  the  marriage,  Mr.  Chesnutt  treated  his  wife  with  harsh- 
ness and  cruelty,  and  particularly  during  the  last  two  or  three 
years,  whilst  resident  in  Church  Terrace,  Waterloo  Road ;  that 
he  used  obscene  and  blasphemous  language,  was  constantly 
intoxicated,  and  thereby  occasioned  his  wife  great  mental  suf- 
fering and  bodily  ill  health. 

Here  I  must  pause  and  express  my  doubt  whether,  if  this 
article  should  be  proved  as  laid,  the  case  so  stated,  according  to 
the  legal  interpretation  of  it,  would  amount  to  cruelty,  upon 
proof  of  which  the  Court  could  decree  a  separation.  Here 
is  no  charge  either  of  bodily  violence  inflicted,  or  of  threats  of 
personal  ill  treatment.  However  disgusting  the  use  of  the 
language  charged,  if  proved,  may  be — however  degrading  habits 
of  intoxication — however  annoying  to  a  wife,  especially  the 
wife  of  a  gentleman  and  a  clergyman,  —  these  facts,  standing 
alone,  do  not  constitute  legal  cruelty.  If  it  be  said  that  the 
consequences  to  the  wife  are  mental  suffering  and  bodily  ill 
health,  I  do  not  think  that  the  case  would  be  carried  further. 
The  same  might  be  said  of  other  vices ;  of  gaming,  for  instance ; 
of  gross  extravagance,  to  the  ruin  of  a  wife  and  family  ;  —  all 
these  might  occasion  great  mental  suffering,  and,  consequent 
thereon,  bodily  ill  health  to  the  wife ;  but  they  do  not  con- 
stitute legal  cruelty.  Such  consequences,  to  be  the  subject  of 
legal  redress,  must  emanate  from  bodily  ill  treatment,  or  threats 
of  the  same.  Such  I  apprehend  to  be  the  clear  line  of  dis- 
tinction drawn  by  all  the  authorities. 

This,  however,  it  may  be  said,  is  merely  an  introductory 
article,  and  that  may  be  true  or  partly  so,  but  it  differs  from 
the  usual  article  of  this  description,  and  it  behoves  me  to  notice 
it,  not  only  on  account  of  this  cause,  but  lest  it  should  be 
drawn  into  a  precedent ;  for  I  should,  perhaps,  here  observe, 
that  the  admission  of  this  allegation  was  not  opposed. 

The  next  consideration  is  the  proof,  and  I  must  say  that  it 
wholly  fails,  fails  as  to  any  important  fact  (for  I  lay  out  of  con- 
sideration, for  the  present,  the  evidence  of  the  children).  Mr. 
Saltiel,  Mrs.  Wright,  and  Mr.  Toussiant  have  been  examined 
to  prove  this  article.  Mr.  Wright  deposes  to  intoxication,  and 
negatives  obscene  language ;  so  does  Mr.  Toussiant ;  on  this 
article  Mr.  Sajtiel  proves  nothing. 

The  4th  article  is  partly  a  repetition  of  the  3rd,  but  in  the 
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condading  part,  after  alleging  intoxication  and  late  hours,  it      ,  ^^^'  . 
charges  acts  of  yiolence,  at  times  not  specified.  Cheskctt 

There  Is  ample  evidence  to  establish  the  averment  that     cmswurr. 
Mr.  C.  constantly  indulged  in  habits  of  gross  intoxication,  es-      judgmemL 
peoially  the  evidence  of  Mr.  Darvill,  a  medical  gentleman,  who 
attended  the  family  for  several  years,  and  up  to  the  year  1845  ; 
but  there  is  no  evidenoe  at  all  as  to  any  personal  violence  being 
inflicted  or  threatened. 

Mr.  Darvill's  evidence,  however,  is  important ;  he  describes 
the  consequences  produced  upon  Mrs.  C.  by  the  difierences 
between  her  and  her  husband.  He  describes  the  excitement, 
occasioned  by  the  differences  between  Mr.  and  Mrs.  C,  to  be 
an  excitement  almost  bordering  on  insanity ;  but  he  does  not 
know  what  those  differences  were,  nor  what  was  the  treatment 
Mrs.  C.  experienced ;  besides,  I  must  remember  what  the  na- 
tural temperament  of  Mrs.  C.  was,  as  proved  by  her  brother. 
He  represents  her,  on  the  5th  interrogatory,  to  be  a  person  of 
a  very  excitable  disposition ;  so  much  so,  that  any  trivial  an- 
noyance will  put  her,  sometimes,  in  a  very  violent  rage. 

I  can  never  deem  this  evidence  proof  of  cruelty.  First,  General 
because  mental  anxiety,  excitement,  bodily  illness,  though  oo-  p™^^*^ 
casioned  to  the  wife  by  the  conduct  of  the  husband,  does  not 
constitute  cruelty,  except  such  conduct  was  accompanied  with 
violence,  or  threats  of  violence ;  secondly,  because  there  is  not 
only  no  evidence  here  to  charge  Mr.  C.  with  cruelty,  but  not 
enough  to  say  who  was  to  blame. 

Upon  the  fifth  article,  there  is  really  no  evidence  whatever.  The  charge  of 
save  that  of  the  children.     Mr.  Saltiel,  Mr.  Toussiant,  and  Ann  Zg!^k'^S'' 
Wright  were  examined  on  it,  but  they  wholly  fail  to  prove  the  cuiiog  religion, 
contents   of  that  article,   viz.,   cursing    and   swearing   before  "^  ^^^ 
Mrs.  C.  and  ridiculing  religion.     The  evidence  of  the  children 
I  reserve. 

The  6th  article  pleads  that  Mr.  C.  uttered  threats  in  1846,  Threateof  per- 
1847,  and  1848,  that  he  would  ruin  his  wife,  and  that  on  several  ^Jt^rov^T 
occasions  such  threats  were  accompanied  with  blows.  Mr.  Sal- 
tiel is  the  first  witness,  but  he  can  hardly  be  said  to  depose 
upon  this  article  at  all.  The  time  he  speaks  to  is  after  the  sepa- 
ration, and  the  declarations  in  the  absence  of  the  wife ;  he  says 
Mr.  C.  threatened  that  he  would  be  the  ruin  of  his  wife  and 
children,  but  he  does  not  recollect  his  threatening  any  personal 
violence.  Mr.  Toussiant  speaks  to  a  similar  declaration  at  a 
simUar  time. 

I  need  not  say  how  entirely  this  evidence  falls  short  of  the 
article,  or  of  proof  of  a  substantive  act  of  cruelty.     I  do  not 
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tain the  plea, 
and  may  be 
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Charge  of  wil- 
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catioD  of  the 
itch  to  his 
■wife. 


Such  an  act,  if 
proved,  would 
seem  to  be  an 
act  of  legal 
cruelty. 


say  that  it  is  wholly  without  weight,  it  may  have  some  opera- 
tion in  connection  with  other  facts. 

The  7th  article  charges  an  act  of  violence  in  November,  1847. 
Of  this  there  is  no  evidence  save  from  the  children. 

The  8th  article  charges  that,  in  October,  1847,  Mr.  Chesnutt 
took  lodgings  for  himself  and  two  sons,  at  a  house  of  ill  fame 
in  Allen  Street,  Hercules  Buildings,  and  remained  for  three 
months.  There  is  no  averment  that  he  resorted  thither  for 
adulterous  purposes.  In  considering  the  evidence  on  this  article, 
I  think  it  necessary  to  observe  that  Mr.  Saltiel's  evidence  is 
founded  entirely  upon  certain  declarations,  which  he  deposes 
were  made  by  Mr.  and  Mrs.  Chesnutt.  Of  his  own  knowledge 
he  knows  nothing  whatever.  What  Mrs.  C.  said  is  not  evi- 
dence, but  what  Mr.  C.  said  is  evidence  ;  but  I  regret  to  say  that 
nothing  of  this  kind  is  pleaded.  The  whole  of  the  admissible 
evidence  consists  of  declarations  from  Mr.  Chesnutt,  not  one 
word  of  which  is  pleaded.  I  very  much  regret  to  see  a  case  so 
conducted  as  this  has  been ;  it  is,  at  least,  doubtful  whether  all 
this  evidence  is  not  extra  articulate,  and  even  if  it  were  other- 
wise, the  opposing  party  has  been  unduly  deprived  of  all  oppor- 
tunity of  interrogating  the  witness. 

But  what  does  the  evidence  come  to  ?  Not  that  the  house  was 
a  house  of  ill  fame,  in  the  sense  in  which  that  expression  is  com- 
monly understood,  but  that,  from  Mr.  Chesnutt*s  declaration,  that 
his  groom  had  had  improper  intercourse  with  the  landlady,  the 
inference  is  to  be  drawn.  I  must  say  that  such  a  declaration, 
if  true,  though  it  might  seriously  affect  the  character  of  the 
landlady,  will  not  justify  such  a  conclusion.  What  is  the  further 
evidence  ?  Sutton,  the  policeman,  knows  nothing  of  the  matter. 
Underwood,  another  policeman,  the  same.  The  article  is  got 
up  at  random,  and  the  witnesses  examined  at  random. 

Upon  the  9th  article,  there  is  no  proof  whatever  except  the 
evidence  of  one  of  the  children. 

The  10th  article  will  require  more  particular  attention.  It 
charges  that,  during  the  years  1847  and  1848,  Mr.  C.  asso- 
ciated with  men  and  women  in  the  lowest  grades ;  that  he  con- 
versed familiarly  with  women  of  the  town,  in  the  public  streets 
and  elsewhere,  became  infected  with  the  itch,  and  wilfully  com- 
municated that  disease  to  his  wife. 

Assuming  that  this  article  was  proved,  the  first  inquiry  must 
necessarily  be,  what  effect  it  would  have  in  law.  I  am  not 
aware  that  any  such  question  has  ever  been  discussed;  the 
communication  of  the  venereal  disease  is  another  and  a  very 
different  question ;  the  communication  of  such  disease,  in 
almost  every  possible  case,  imports  adultery,  and  the  bare  com- 
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manication,  without  reference  to  the  knowledge  of  the  husband^      ,  ^^^^'  , 
or,  rather,  perhaps,  on  the  presumption  of  knowledge,  has  been     Chesnutt 
held  to   be  legal  cruelty.     But  the  disease  here  mentioned  ^is     c^^ivn 
distinguished  from  the  venereal  disease  in  many  respects.     It      judgmau. 
may  be  contracted  without  any  fault  of  the  party  who  becomes 
subject  to  it,  even  without  low  associations  of  any  kind.     It 
may  be  communicated  without  previous  knowledge  that  it  was 
likely  to  exist. 

I  mark  these  distinctions,  but  at  the  same  time,  though  I  know 
of  no  authority  to  uphold  the  position,  I  am  strongly  inclined 
to  hold  that,  if  a  husband  in  Mr.  C/s  position  in  life  especially, 
knowingly  and  wilfully  communicated  to  his  wife  such  disease, 
it  would  be  an  act  of  legal  cruelty. 

I  will  now  consider  the  proof.     There  are  two  witnesses  ex-  The  evidence  \ 
amined  on  this  article,  Mr.  Saltiel,  and   Crump,  a  butcher,  ^^^"^e- 
Crump  does  not  depose  to  the  substance  of  this  article ;  he  ▼^t  from  the 
speaks  to  a  transaction  at  Gravesend,  not  pleaded  in  the  article  ^  ^^ 
at  all.     The  proof  depends   upon  the  evidence  of  Mr.  Saltiel 
alone  ;  —  I  mean  so  far  as  relates  to  the  disease  and  the  com- 
munication thereof  to  Mrs.  Chesnutt.     As  for  Mr.  Chesnutt'a 
habits  of  intoxication  and  resort  to  low  company,  there  is  other 
evidence. 

Mr.  Saltiel  represents  himself  to  be  a  surgeon ;  he  became 
acquainted  with  the  parties  in  1847 ;  he  represents  himself  to 
have  been  a  Jewish  Rabbi  at  one  time,  but  I  know  no  reason 
why  he  should  be  discredited,  unless  his  evidence  be  contra- 
dicted, or  something  appear  in  the  statement  he  makes  which 
should  justly  entitle  the  Court  to  doubt  his  veracity. 

His  evidence,  upon  this  article,  is  as  follows :  "  Very  early 
in  the  year  1848  (but  I  am  guessing  at  the  date,  I  cannot  rely 
upon  my  memory  as  to  matters  of  time),  it  was  most  probably 
in  February,  1848,  as  pleaded,  the  said  Mr.  Chesnutt  came  to 
me,  at  my  house,  and  complained  of  a  violent  itching  and  erup- 
tion on  the  surface  of  the  skin.  I  told  him  at  the  time  that 
my  impression  was  that  it  was  the  venereal  itch,  having,  in  my 
own  mind,  no  doubt  but  that  that  was  the  disease  which  he  had 
contracted.  He  said,  'Good  God,  you  don't  say  sol'  I  an- 
swered that  I  considered  that  it  was  such.  He  then  asked  me 
if  it  was  contagious,  which  I  answered  affirmatively.  I  dis- 
tinctly cautioned  him  against  giving  it  to  any  other  person,  and 
he  perfectly  understood  me,  for  I  have  seen  him  avoid  shaking 
hands  with  people  for  fear  of  infecting  them.  I  told  him  to 
avoid  his  wife's  bed,  and  to  avoid  contact  with  the  children. 
However,  I  was  applied  to  by  the  said  Mrs.  Chesnutt,  his  wife, 
very  soon  indeed  afterwards,  and  found  her  infected  with  the 
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said  yenereal  itch.  I  attended  her  for  a  short  tlme^  and  until 
she  was  cured  of  the  same.  She  received  it  in  a  milder  form, 
but  she  suffered  much  uneasiness." 

If  I  am  to  believe  this  witness,  this  article  is  most  clearly 
proved.  He  swears  that  Mr.  C.  had  the  disease ;  that  he  warned 
him  that  it  was  contagious,  and  that  he  ought  to  avoid  his  wife^s 
bed ;  that  very  soon  afterwards  she  was  affected  by  the  samo 
disease. 

The  case,  however,  does  not  run  quite  so  smoothly  as  I  have 
now  described  it ;  for  Mr.  Saltiel's  evidence  goes  to  prove  the 
existence  of  a  disease  not  pleaded ;  viz.,  the  venereal  itch,  a 
disease  of  which  I  never  before  heard.  Of  that  disease  Mr.  C. 
cannot  be  convicted,  because  it  was  not  pleaded ;  but  I  do  not 
think  that  this  essentially  alters  the  case;  for  the  charge  in 
substance  is,  that  Mr.  C.  had  a  contagious  disorder  of  a  cuta- 
neous nature,  and  that  he  knowingly  and  wilfully  communi- 
cated it  to  his  wife,  and  I  think  that  such  charge  cannot  be 
rebutted  by  the  circumstance  of  its  being  of  a  peculiar  cha- 
racter, though  from  the  absence  of  such  charge  in  the  pleading, 
it  cannot  be  held  to  be  of  so  aggravated  a  character. 

I  hold  this  to  be  an  act  of  cruelty,  but  whether  sufficient 
whereon  to  found  a  sentence  must  be  considered  presently ;  I 
must  bear  in  mind  that  the  gravamen  of  this  charge  is  proved 
by  one  witness  only. 

The  11th  article  charges  gross  acts  of  cruelty  alleged  to  have 
been  committed  on  the  25th  of  March,  1848,  the  day  on  which 
the  furniture  in  the  house  in  Church  Terrace  was  seized  for  rent. 

All  this  is  pleaded  to  have  occurred  in  the  presence  of  Mr. 
Saltiel ;  it  turns  out,  however,  that  he  saw  but  a  very  small 
part  of  the  acts  pleaded.  When  Mr.  Saltiel  arrived,  Mrs.  C. 
was  standing  at  the  door  outside  the  house ;  Mr.  C.  declared 
that  she  should  not  come  in,  using  gross  expressions  of  abuse ; 
but  the  witness  says,  such  expressions  were  not  used  in  her 
presence ;  he  was  in  a  most  violent  rage.  Mr.  Saltiel,  finding 
remonstrance  vain,  induced  Mrs.  Chesnutt  to  leave  and  come 
to  his  house. 

Barnabas  Jarvis,  who  was  in  the  employ  of  Mr.  Newton,  a 
carman,  went  on  this  25th  of  March,  to  the  house  in  Church 
Terrace,  to  remove  the  furniture,  and  he  speaks  to  an  earlier 
part  of  this  occurrence.  He  saw  Mr.  C.  pushing  his  wife  along 
the  passage ;  she  resisted,  but  he  pushed  her  out,  saying,  *^  Get 
along,  get  out !"  He  did  not  appear  to  use  very  great  force ; 
he  got  her  to  the  door,  and  then  slammed  the  door  upon  her. 
She  com[)lained  of  his  having  turned  her  out ;  he  went  to  fetch 
Mr.  Saltiel  to  attend  Mrs.  Chesnutt 
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On  the  13th  Interrogatory,  he  flays,  "  Mrs.  C.'s  conduct  was         1854.'  ^ 
not  violent  or  provoking.     Mr.  Chesnutt^s  conduct  was  not  to     CHEgKurr 
my  knowledge  more  violent  than  was  necessary  to  rid  himself     ^  «^w«* 
from  the  annoyance  of  his  wife ;  he  put  her  out  of  the  door      jy^qmnL 
roughly ;  I  do  not  think  he  used  more  force  than  was  abso- 
lutely necessary  to  turn  her  out'' 

Poulter,  a  carman,  also  present,  confirms  this  evidence ;  in- 
deed, he  deposes  in  stronger  terms,  but  he  admits  he  had  for- 
gotten nearly  all  about  it. 

The  evidence  to  which  I  have  now  referred  leaves  a  large 
part  of  this  article  wholly  unproved  There  is  no  evidenoe  as 
to  striking,  nor  to  the  crushing  of  the  foot  as  pleaded ;  but  Mr. 
Saltiel  was  the  very  person  to  speak  to  the  latter  —  yea  or  nay 
—  and  his  evidence  ought  to  have  been  taken  to  that  effect.  At 
the  same  time  there  is  proof,  and  satisfactory  proof,  too,  of  gross 
ill  usage,  —  of  personal  violence,  though  not  in  the  shape  of 
blows.  What  the  effect  will  be  on  my  judgment,  I  will  state 
when  I  have  gone  through  the  remaining  facts,  and  will  take  a 
view  of  all  the  circumstances  combined. 

I  have  now  arrived  at  the  13  th  article,  for  I  need  not  further  Gw»«  »nd  dia- 
notice  the  12  th.  The  13th  pleads  a  transaction  which  is  alleged  to  Sot  broug^^ 
have  taken  place  six  months  after  the  separation,  and  it  relates  }»ome  to  the 

111  p    \  ••        !•  iM^Ai  knowledge  of 

to  the  daughter  of  the  parties  m  this  cause,  a  child  of  about  the  hushand 
eight  years  of  age.     For  obvious  reasons  I  abstain  from  de-  "'^Ld^u"" 
bating  the  allegations  contained  in  this  article.   If  they  be  true,  gether. 
no  language  that  I  could  use  would  adequately  characterise  such 
disgusting  and   unnatural  conduct ;   still,  even  then,  I  should 
entertain  very  great  doubt  whether  such  charges  could  pro- 
perly be  introduced  into  an  allegation  accusing  a  husband  of 
cruelty  to  his  wife.     This  is,  however,  beyond  all  doubt  clear, 
that  if  the  offence  stated  was  perpetrated  upon  this  child,  it 
could  not  be  imputed  to  the  husband,  unless  knowledge  thereof 
was  brought  home  to  him.     True  it  is,  also,  that  wholly  in- 
dependent of  the  offence  itself,  the  treatment  of  this  child,  by 
and  with  the  consent  of  Mr.  Chesnutt,  might  be  grossly  in- 
delicate and  improper,  but  I  could  not  say  that  such  treatment, 
however  destructive  of  the  wife's  happiness,  was  an  act  of  legal 
cruelty. 

The  child  herself  has  been  examined  on  this  article.  She 
was  examined  on  the  17  th  of  March,  1849,  being  then  only 
eight  years  of  age.  It  is  not  very  easy  to  say  what  degree  of 
credit  can  be  given  to  so  young  a  witness,  not  produced  or  ex- 
anuned  in  Court ;  for  when  a  witness  of  such  tender  years 
gives  evidence,  the  conduct  and  demeanour  is  all  in  all ;  it  is 
impossible  to  judge  from  a  written  deposition  only.     But  be 
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this  as  it  may^  and  supposing  this  evidence  to  be  fully  credible, 
it  does  not  bring  home  to  Mr.  Chesnutt  a  knowledge  of  the 
offence  said  to  have  been  committed ;  it  does  not  prove  on  his 
part  a  guilty  acquiescence  in  the  wicked  treatment  his  daughter 
is  said  to  have  been  subjected  to. 

Moreover,  it  is  my  duty  to  be  more  cautious  in  this  matter 
from  the  heinousness  of  the  imputation  itself;  the  conduct 
charged  is  so  unnatural,  that  it  ought  to  be  proved  by  evidence 
fully  sufficient  to  establish  the  fact,  and  I  must  add  that,  con- 
sidering the  child's  age,  only  eight  years  old,  she  has  sworn 
rather  too  confidently  'to  matters  occurring  when  she  was  only 
six. 

'  It  is  right  to  observe  that,  though  the  fact  of  ill  treat- 
ment  by  some  one  is  spoken  to  by  Mr.  Saltiel,  his  evidence 
does  not  in  the  least  degree  tend  to  show  guilty  knowledge 
on  the  part  of  Mr.  Chesnutt.  I  must  dismiss  this  part  of  the 
charge. 

Something  still  remains  behind,  — the  fact  of  abduction,  and 
the  carryiug  this  child  to  a  house  of  ill  fame.  There  is  no  evi- 
dence, save  from  the  child  herself,  that  she  ever  was  carried 
to  this  house  in  King  Street.  I  am  not  satisfied  with  this 
proof,  nor  does  the  evidence  convince  me  that  the  house  was 
properly  to  be  called  a  house  of  ill  fame ;  indeed,  had  the  fact 
been  so,  it  might  with  the  greatest  facility  have  been  proved  by 
indisputable  evidence,  as  it  clearly  ought  to  be. 

With  respect  to  other  circumstances  deposed  to  by  this  child, 
I  do  not  feel  justified  in  relying  upon  her  evidence.  I  will  now 
direct  my  attention  to  the  evidence  of  the  two  brothers ;  and 
I  must  bear  in  mind  that  these  children  are  separated  from 
the  father  and  under  the  control  of  the  mother.  I  have  to 
guard,  therefore,  against  an  almost  unavoidable  bias,  and  also 
against  the  liability  to  error  incident  to  witnesses  of  so  early  an 
age. 

Frederick  Chesnutt  was  thirteen  years  of  age  when  ex- 
amined. His  evidence  amounts  to  little.  He  speaks  to  quar- 
rels ;  to  intoxication  at  various  times ;  to  the  use  of  improper 
expressions,  but  not  to  violence  or  the  threats  of  violence. 

Robert  John  Chesnutt  was  only  eleven  when  examined. 
His  evidence  is  to  the  same  general  effect,  save  that  he  speaks 
more  specifically  to  declarations,  but  not  made  in  the  presence 
of  Mrs.  Chesnutt.  On  the  7th  article,  he  deposes  to  an  act  of 
gross  violence,  to  Mr.  Chesnutt  striking  his  wife  on  the  breast 
with  bis  fists ;  but  when  does  he  fix  this  occurrence  ?  Why  in  the 
latter  part  of  the  year  1848,  when  it  could  not  possibly  have 
taken  place,  for  the  parties  were  separated.     It  is  pleaded,  too. 
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that  this  happened  in  1847,  and  that  she  was  seriously  in-  .  ^^^^-  . 
jured  in  her  back ;  but  there  is  no  evidence  of  such  effect  from  CHssirirrr 
any  medical  man.  It  may  be  that  the  date  is  a  clerical  mistake,  c^^miott 
but  this  can  hardly  be.  It  is  right  to  observe  that  this  boy's  Judgmau, 
testimony,  save  as  to  the  date,  is  confirmed  by  his  sister,  and 
that,  too,  with  only  such  variations  as. render  the  evidence  more 
probable. 

The  evidence  of  this  boy  on  the  9th  article  to  prove  adultery 
is  unsupported.     Alone  it  cannot  sustain  the  charge. 

On  the  15  th  article  this  witness  deposes  to  the  transactions  of 
March  the  25th.  He  represents  that  Mr.  Chesnutt  struck  his 
wife  a  violent  blow  on  the  back,  turned  her  out  of  the  house, 
and  crushed  her  foot  with  the  door.  That  any  severe  bodily 
hurt  was  occasioned  I  cannot  believe,  because  Mr.  Saltiel,  who 
was  sent  for  on  that  occasion,  has  been  examined,  and  he  is 
wholly  Eilent  as  to  any  bodily  mischief  at  all. 

I  have  now  gone  through  seriatim  the  whole  of  the  charges 
to  be  found  in  this  allegation,  and  I  have  considered  and  stated 
all  the  evidence  which  has  been  adduced  to  prove  them.  I 
must  now  declare  my  opinion  upon  a  view  of  all  the  circum- 
stances. 

I  am  of  opinion  that  the   10th  article,  which  charges  the  The  re  suit, 
wilful  communication  of  a  cutaneous  complaint,  is  proved,  and  is 
an  act  of  cruelty,  but  not  such  an  act  of  cruelty  as,  if  it  stood 
alone,  would  require,  or,  perhaps,  justify  the  Court  in  pro- 
nouncing a  sentence  of  separation. 

I  am  further  of  opinion  that  the  11th  article  is  in  part 
proved.  That  is  the  article  which  alleges  that  on  the  25th 
of  March,  the  day  of  separation,  Mr.  Chesnutt  struck  his  wife, 
and  violently  and  with  force  turned  her  out  of  doors.  The 
blow  is  not  proved  to  my  satisfaction,  nor  that  her  foot  was 
injured,  but  the  forcible  ejectment  is  established  by  compe- 
tent proof;  and  I  think  such  conduct  falls  within  the  limits 
which  high  authorities  have  laid  down  for  the  definition  of  legal 

cruelty. 

It  is,  however,  but  just   to  Mr.  Chesnutt  to  observe  that 

this  25th  of  March,  when  his  furniture  was  seized,  was  neces- 
sarily a  day  of  great  excitement,  and  I  acquit  him  of  all  de- 
liberate cruelty  so  far  as  relates  to  this  transaction. 

But,  then,  are  not  the  whole  circumstances  to  be  taken  into 
consideration  ?  This  act  of  violence  was  committed  when  Mr. 
Chesnutt  was  sober;  he  is  proved  to  indulge  in  constant  and 
most  disgraceful  habits  of  intoxication.  If  he  could  not  restrain 
himself  when  sober  from  acts  of  violence,  can  the  Court  reason- 
ably expect  him  to  do  so  when  under  the  influence  of  inebriety  ? 
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and  is  it  not  the  duty  of  the  Court  to  guard  the  wife  against  all 
reasonable  contingencies  of  similar  ill  usage  ? 

To  these  considerations  I  must  add  that  there  is  abundant 
proof  that  Mr.  Chesnutt  does  still  cherish  against  his  wife  feel- 
ings which  may  naturally  lead  to  acts  of  violence.  There  is 
ample  evidence  of  threats  that  he  would  be  the  ruin  of  his  wife 
and  children.  These  may  not  be  threats  of  personal  ill  usage, 
but  they  demonstrate  that  temper  of  mind  which,  coupled  with 
the  preceding  acts,  would  naturally  lead  to  the  repetition  of 
them. 

For  all  these  reasons  I  pronounce  for  the  separation. 


The  High 

COUBT  OF 

Admiraltt. 
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THE  «  CLARENCE." 

JL  HIS  was  a  cause  of  damage  by  collision,  promoted  by  the 
owner  of  the  brig  **  Maria"  against  the  "  Clarence,"  a  steamer 
belonging  to  the  General  Steam  Navigation  Company. 

The  collision  occurred  off  the  coast  of  Norfolk,  between 
10  and  11  o'clock  p.  m.  of  the  6th  of  March,  1853. 

The  libel  stating  the  case  of  the  "  Maria"  was  admitted  with- 
out opposition.  It  pleaded  in  substance  that  the  look  out 
having  reported  the  three  lights  of  a  steamer  two  miles  distant, 
and  about  one  point  on  the  starboard  bow  of  the  brig  which 
was  then  sailing  close  hauled  on  the  larboard  tack,  a  bright 
signal  lanthorn,  by  order  of  the  mate,  was  shown  over  the  star- 
board bow ;  that  shortly  afterwards  the  said  light  of  the  steamer 
disappeared,  whence  those  on  board  the  "  Maria "  concluded 
that  she  intended  to  pass  to  starboard  of  her,  but  that  instead  of 
so  doing,  the  said  steamer,  when  four  or  five  points  on  the  star- 
board bow  of  the  said  brig,  and  distant  about  a  quarter  of  a 
mile,  suddenly  ported  her  helm,  and  notwithstanding  she  was 
hidled  by  the  "  Maria,"  came  with  unchecked  speed  right  for 
the  said  brig  ;  whereupon,  in  order,  if  possible,  to  ease  the  blow 
which  was  inevitable,  the  helm  of  the  brig  was  ported,  but 
before  she  had  barely  time  in  the  least  to  answer  it,  the  steamer 
ran  athwart  her  hawse,  &c.  &c. 

An  allegation  on  behalf  of  the  **  Clarence  "  was  given  ^in, 
which  pleaded  in  substance  that  a  vessel  was  reported  as  broad 
upon  the  steam-ship's  starboard  bow  with  a  light  exhibited  (as 
lights  had  also  been  by  all  the  sailing  craft  running  down  with 
the  wind  abaft  the  beam,  of  which  there  was  a  considerable 
number  previously  met  by  the  said  steam-ship),  and  which  vessel 
from  its  position  did  not  require  the  steam-ship's  course  to  be 
altered ;   that  almost  immediately  afterwards  another  vessel. 
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to  wit,  the  "  Maria,"  was  reported  a  little  on  the  steam-ship's  port      .  ^^^'  , 
bow,  or  nearly  right  a-head;  that  the  "Maria"  when  so  re-  Thb 

ported,  was  running  down  upon  the  said  steam-ship  with  all  •'Clabehck." 
sails  set,  and,  as  expressly  alleged,  with  no  light  exhibited,  dis-  ^aflw^ 
tant  only  about  five  or  six  ships'  length  from  the  said  steam- 
ship, being  as  far  as  a  vessel  without  a  light  would  be  then  seen 
from  her;  that  the  helm  of  the  said  steam-ship  was  imme- 
diately put  hard  a-port ;  that  at  the  same  time  the  engines  of 
the  said  steam-ship  were  eased  ;  but  that  the  commander,  find- 
ing that  the  brig  continued  following  her  up,  had  them  set  on 
again,  for  the  purpose,  if  possible,  of  running  away  from  the 
said  brig ;  that  the  said  brig,  notwithstanding,  by  continuing 
her  course,  with  her  helm  to  starboard,  came  stem  on  into  the 
said  steam-ship,  &c  &c. 

The  7th  article  pleaded,  that  subsequent  to  the  collision  in  Verdict  ob- 
question  in  this  cause,  an  action  was  brought  in  her  Majesty's  coort^Ex'- 
Court  of  Exchequer  by  the  General  Steam  Navigation  Com-  chequer, 
pany,  the  owners  of  the  said  steam-ship  "  Clarence,"  parties  in 
this  cause,  against  John  Mann  the  younger,  the  sole  owner  of 
the  said  brig  "  Maria,"  also  a  party  in  this  cause,  to  obtain 
compensation  for  the  damage  occasioned  to  their  said  steam-ship 
by  the  said  brig,  on  the  occasion  of  the  collision  in  question  in 
this  cause,  and  which  action  was  tried  on  or  about  the  2nd  of 
August,  1853,  at  the  assizes  held  at  Croydon,  in  the  county  of 
Surrey,  before  the  Lord  Chief  Baron  and  a  special  jury  duly 
empannelled,  and  a  verdict  given  by  the  said  jury  in  favour  of 
the  General  Steam  Navigation  Company  for  the  amount  sued 
for  by  them. 

The  admission  of  the  allegation,  as  far  as  regarded  this  article,        Nov,  ir. 
was  opposed. 

Dr.  Haggard  and  Dr.  Twiss  appeared  for  the  owners  of  the 
** Maria";  Dr.  Addams  and  Dr.  Robinson  for  the  General  Steam 
Navigation  Company. 

Dr.  Lushinoton.     I  am  now  to  decide  what  ought  to  be      Judgment 
done  in  the   High  Court  of  Admiralty  with  respect  to  this 
article,  which  has  been  inserted  in  the   responsive  allegation, 
and  which  is  opposed  on  behalf  of  those  who  have  given  in  the 
Ubel. 

It  appears  that  it  is  an  action  brought  against  this  vessel,  the 
**  Clarence,"  belonging  to  the  Steam  Navigation  Company,  on 
behalf  of  the  owners  of  a  vessel  named  the  "  Maria."  There 
is  no  dispute  as  to  the  admissibility  of  any  other  part  of  the  alle- " 
gation  than  this  article,  which  pleads,  in  substance,  that  the 
owners  of  this  steam-vessel,  which  came  into  collision  with  the 
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^^^'  ,      '*  Maria,"  had  brought  her  action  against  the  "  Maria "  in  the 

Thb  Court  of  Exchequer,  and  had  recovered  compensation  by  way  of 

«*  Clarence.'*  damages.     The  cause  was  tried  on  the  2nd  of  August,  at  Croy- 

Judgment      ^^^^  before  the  Lord  Chief  Baron  and  a  special  jury.     It  is 

further  prayed  to  introduce  an  addition  to  the  former  article,  in 

order  to  explain  that  a  rule  for  a  new  trial  had  been  moved  for 

in  the  Court  of  Exchequer, — I  presume  on  the  ground  of  the 

misdirection  of  the  Lord  Chief  Barouy — and  that  the  rule  had 

been  refused.     Now  the  question  is,  whether  I  ought  to  allow 

the  article  to  stand,  or  whether  it  ought  to  be  struck  out. 

It  is  important       I  consider  it  of  no  small  importance  in  the  cases  of  damage, 

ce^MT  ^tter   now' augmenting  to  twenty  where  there  was  only  one  thirty  or 

shoald  be  in-     forty  years  ago,  that  nothing  should  be  allowed  to  stand  in  an 

Admiralty        allegation  which   can   increase  the    bulk  of  the   proceedings, 

pleadings.         adopted  for  the  purpose  of  obtaining  the  opinion  of  the  Court. 

If  this  article  could  have  any  effect  on  the  determination  which 
the  Court  ought  to  come  to,  when  it  sees  the  case  in  conjunction 
with  Trinity  Masters,  then  it  ought  to  stand ;  but  if,  on  the 
other  hand,  it  is  useless  and  informal,  then  it  is  my  duty  to  re- 
ject it. 
Sacb  verdict  With  respect  to  the  effect  it  might  produce  on  the  mind  of 

should  have  no  \^q  Trinity  Masters,  the  Court  must  be  greatly  on  its  guard.     I 

effect  whatever  o  y  o 

on  the  minds  should  unquestionably  direct  the  Trinity  Masters  not  only  that 
ofAe  Trmity    ^^  verdict  was  not  binding,  but  that  they  ought  not  to  allow 

such  verdict  to  have  the  slightest  effect  in  advising  the  Court  as 
to  the  steps  which  ought  to  be  taken.  In  a  former  case  I  ex- 
pressed myself,  in  substance,  to  that  effect,  though,  perhaps, 
not  in  the  strong  language  in  which  I  think  it  necessary  now  to 
cou6h  my  opinion.  I  have  a  great  respect  for  the  decision  of  a 
jury,  under  certain  circumstances ;  but  I  must  candidly  confess, 
that  in  running-down  cases,  especially  where  there  are  questions 
of  navigation  to  be  decided,  looking  at  it  intrinsically  in  itself, 
I  can  attribute  very  little  weight  to  it. 
The  evidence  When  I  consider  that  we  do  not,  and  cannot,  know  whether 
®°  T^"*^  ^®      that  verdict  was  founded  on  the  same  evidence  which  we  have 

verdict  was         .  .     /^  i  . 

founded  may  m  this  Court,  then  it  appears  to  me,  whatever  importance 
dTfferem^fnMn^  ^^7  ^  attached  to  it,  must  fall  to  the  ground ;  and  it  would, 
that  produced  in  my  judgment,  be  exceedingly  detrimental  to  the  cause  of 
ralty  Court:'  justicc  if  the  Trinity  Masters,  notwithstanding  the  directions  I 
it  would  then     miorht  give,  wcre  in  their  own  minds  to  attribute  the  slightest 

be  detrimental  .   i  ^^     .r  ,.  . 

to  justice  to       weight  to  the  verdict. 

attribute  any  There  has  been  cited,  for  my  information,  what  has  been 

^,  .    .     done  in  other  Courts,  namely,  the  Prerogative  and  the  Con- 

Thepracticem     ,  .  .   . 

the  Preroga-  sistory  Courts.  Now,  I  retain  the  opinion,  as  J  udge,  which  I 
siltor"  Courts    ^^  °^*  know  until  Dr.  Haggard  mentioned  it,  that  I  expressed 
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on  a  former  occasion^  as  counsel  (a),  namely,  that  in  a  cause      .  ^^^^'  . 
instituted  for  trying  the  validity  of  a  will,  a  verdict  obtained  in  Thx 

the  same  cause  at  Common  Law,  ought  not  to  be  cited*     Al-   "  Clabehce.* 
though  I  entertain  great  deference  for  the  judgment  of  Sir        "  ^^^ 
John  NichoUy  yet,  in  my  mind,  the  reasons  assigned  by  him  are  for  the  practice 
not  satisfactory  for  the  introduction  of  the  verdict,  Atoii^"'*  ^ 

The  CoDsbtory  Court  is  a  different  thing.     Lord  Stowell,  in 
the  case  of  Elwes  v.  JElwes  (&),  said,  that  he  could  not  bring 
to  his  mind  a  distinct  recollection  as  to  how  this  question  of  a 
verdict  at  Common  Law  came  to  be  introduced  in  these  Courts; 
that  it  had  not  been  a  part  of  the  ancient  practice ;  but  whether 
be  was  strictly  correct  or  not  is  matter  which  I  need  not  enter 
upon  on  the  present  occasion.     There  is  another  reason  why  In  divorcse 
the  verdict  should  be  received  in  that  Court ;  it  shows  that  the  ^ict  at  Law  at 
husband  is  not  afraid  to  have  his  conduct  exposed  to  a  strict  ^*  "J"^ 
examination,  before  a  tribunal,  where  evidence  may  be  pro-  band  is  not 
duced  in  order  to  show  how  he  has  behaved  during  the  whole  f^^.^  ^^^ 

ject  his  own 

time  of  his  matrimonial  cohabitation,  and  also,  that  he  has  been  conduct  to  a 
enabled  to  bring  before  that  tribunal  witnesses  to  be  cross-  J^n*^,^J^^ 
examined  vivd  voce,  some  of  whom  will,  in  all  probability,  be  witnesses  to  a 
the  same  as  are  produced  in  the  Consistory  Court,  though,  of  exambatSo!*' 
course,  that  does  not  follow  as  a  matter  of  necessity.     I  think  I 
may  lay  entirely  out  of  mind  what  was  said  with  respect  to  the 
Consistory  and  Prerogative  Courts. 

The  only  reason  which  I  have  heard  for  the  admission  of  the  There  being 
article,  was  that  stated  by  Dr.  Addams  just  at  the  conclusion  reason  for 
of  his  address  to  the  Court,  that  it  might,  have  been  urged  at  allojf ing  *^ 
the  hearing  of  the  cause  before  the  Trinity  Masters,  that  his  pleaded,  that 
parties  had  not  brought  any  cross-action,  therefore,  there  was  a  article  i^t  b« 
presumption  to  be  raised  against  them,  that  they  would  have 
come  to  a  court  of  justice  to  assert  their  rights,  if  they  supposed 
themselves  right  on  that  occasion.     But  I  think  this  is  an  ar- 
gument of  little  importance  in  cases  of  this  description ;  and,  if 
it  were  denied,  the  assertion  would  just  as  well  come  from 
counsel  as  from  the  plea.     I  confess  I  am  not  strongly  im- 
pressed with  the  weight  of  that  argument 

Considering,  on  the  whole,  the  absolute  necessity,  according 
to  my  mind,  of  contracting  the  proceedings  within  the  nar- 
rowest possible  space,  and  disposing  of  the  question  with  the 
greatest  celerity,  that  being  for  the  good  of  the  public  and  the 
advantage  of  the  profession,  I  think  it  is  not  desirable  that  this 
article  should  stand,  therefore  I  direct  it  to  be  expunged,  (c) 

(a)  OrindaU  v.  OrindaU,  3  Hagg.  (c)  At  the    hearing   before    the 
Ec.  265.                                                   Privy  Council  (April  4.)  Lord  Jus- 

(b)  1  Hagg.  Cons.  289.  lice  Knight  Bruce  expressed   soT" 

B.  &  A. — VOL.  X  P 
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Summing-up, 
Jan.  20. 

Two  contested 
points:  From 
what  qaarter 
the  wind  blew, 
and*  whether 
the  "Maria" 
did  or  did  not 
show  a  light 


In  the  statute 
14  &  15  Vict 
c  79.  s.  27., 
what  is  ineaat 
b  J  the  ph)Tx80, 
'*  and  as  re- 
gardk  si^ng- 
vessels,  to  the 
keepingofeach 
vessel  under 
command." 


The  7th  article  having  accordingly  been  expungedi  witnesses 
were  examined  and  the  cause  came  on  for  hearing.  It  was  ar- 
gued by  the  same  counsel  as  upon  the  admission  of  the  allegation. 

Dr.  Lushington^  addressing  the  Trinity  Masters,  (a)  Gen- 
tlemen,' — I  apprehend  that  if  we  can  satbfy  our  minds  as  to 
two  points  which  have  been  contested  in  this  case,  we  shall 
hare  no  difficulty  in  coming  to  a  satisfactory  conclusion.  One 
of  these  questions  is,  from  what  quarter  the  wind  was  blowing ; 
the  other  question  is,  whether  the  '^  Maria  "  did  or  did  not  show 
alight 

I  am  under  the  necessity  of  briefly  stating  some  of  the  cir- 
cumstances to  yoU|  though,  after  the  lengthened  arguments  to 
which  you  have  so  patiently  listened,  it  will  not  be  necessary  to 
go  into  the  details  of  the  evidence. 

The  place  where  the  accident  occurred  was  some  little  dis- 
tance to  the  north  of  Hasborough ;  the  time  was  ten  o'clock  at 
night,  on  Sunday,  March  6th;  the  tide  was  somewhere  about 
half  ebb ;  the  "  Clarence "  was  bound  to  London,  her  course 
being  S.E.  by  E.  or  thereabouts ;  the  "  Maria  "  was  boimd  to 
the  north,  and  her  course  was  N.N.W.  I  apprehend  these  are 
undisputed  facts  in  the  case :  but  with  respect  to  the  disputed 
facts  there  are  many. 

Before  I  draw  your  attention  to  what  are  the  disputed  facts, 
you  will  allow  me  to  bring  to  your  notice  the  law  bearing  on 
the  case,  because  it  may  so  happen  that  we  are  bound  by  the 
Act  of  Parliament.  Under  certain  circumstances  we  have  no 
discretion,  and  we  must  see  whether  those  circumstances  arise 
in  the  present  case.  If  they  do  occur,  then  our  judgment  must 
be  bound  by  the  Act  of  Parliament  The  words  of  the  Act 
are :  '*  Whenever  any  vessel  proceeding  in  one  direction  meets 
a  vessel  proceeding  in  another  direction,  and  the  master  or 
other  person  having  charge  of  either  such  vessel  perceives  that 
if  both  vessels  continue  their  respective  courses  they  will  pass 
80  near  as  to  involve  any  risk  of  a  collision,  he  shall  put  the 
helm  of  his  vessel  to  port,  so  as  to  pass  on  the  port  side  of  the 
other  vessel  "  (this  is  a  general  description,  we  will  see  how  far 
it  is  qualified),  ^^  due  r^ard  being  had  to  the  tide  and  to  the 
position  of  each  vessel  with  respect  to  the  dangers  of  the 
chatinel,"  (I  have  had  occasion,  I  regret  to  say,  to  comment 
upon  the  misfortune  of  these  provisoes  being  mixed  up  together, 
but  I  hope  soon  to  see  that  removed),  *^  and  as  regards  sailing- 
vessels,"  (that  is  an  important  point),  *'  to  the  keeping  of  each 
vessel  under  command." 


ptise  that  the  matter  could  be  again 
litigated,  and  intimated  his  opinion 
that,  if  ike  judgment  in  the  Court  of 


Exchequer    had   been    pleaded,  it 
would  have  been  res  judicata. 
(a)  Capt  Bax  and  Capt  Pellj. 
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The  queatioa  is,  what  is  the  meaning  ol  this  exception,  as     .    ^  . 
regards  swliiig-veasels,  **  to  the  keeping  of  each  vessel  under         Tbs 
command.''    The  construction  which  I  have  been  in  the  habit*   *'        .    ^^ 
subject  to  your  better  judgments  of  putting  upon  it  is  this, 
that  if  a  vessel  be  dose  hauled,,  and  at  the  same  time  there  is  a 
vessel  goii^  free;,  that  the  vessel  close  hauled  was  not  to  throw 
herself  ii^to  stays,  because)  she  would  no  longer  be  under  com- 
mand. 

If  this  be  the  true  construction,  the  question  will  arise,  A  Teasel  cIom 
whether  the  "  Maria  "  was  close  hauled  on  the  larboard  tack»  or  iiiboard  tock 
whether  abe  was  suling  free  at  the  time  when  she  ^aw  the  seeing  a 
steamer  approaching.     If  she  was  close  hauled,  I  apprehend  ^naMng^iB 
she  would  not  be  compeUed,  considering  all  the  facts  of  the  "^I  J^Si!?^ 
case  aod  aU  the  provisions  of  this  Act  of  Parliament,  to  put  her  port 
bdm  to  port*    If  she  was  not  ckse  hauled,  then  I  apprehend 
it  would  have  been  her  duty  to  put  her  helm  a-port  on  seeing 
the  steamer  in  due  time.     Subject  to  your  better  judgment, 
this  is  the  construction  which  I  put  on  the  Act  of  Parliament 
in  relation  to  the  facts  such  as  they  appear  in  the  evidence. 

Now  with  regard  to  the  disputed  facts ;  the  first  and  most  Disputed 
important  is,  from  what  quarter  the  wind  was  blowing,  and  ^^^^ 
whether  the  ^^ Maria"  was  close  hauled ;  secondly,  what  was  the 
state  of  the  weather ;  thirdly,  whether  the  "  Maria  "  showed  a 
light ;  fourthly,  as  to  the  look-out  of  both  vessels ;  fifthly,  what 
was  actually  done,  or  what  ought  to  have  been  done  by  each  vesseL 

I  wiU  briefly  advert  to  what  appears  to  me  to  be  the  charges 

made  by  one  vessel  against  the  other.     The  ^^  Maria"  charges  The  reciprocal 

the  blame  of  the  collision  on  the  **  Clarence"  for  not  porting,  or  *   ^^^ 

rather  porting  her  helm  too  late.     The  ^*  Clarence"  charges  the 

blame  of  collision  against  the  ^^  Maria  "  (not  in  so  many  words^ 

but  in  effect)  for  starboarding  her  helm.     This  is  the  charge 

against  the  "  Maria^"  not  in  so  many  words  it  is  true ;  but 

that  is  the  tenor,  the  force  of  it,  if  we  look  at  the  truth  and 

essence  of  this  case  as  it  stands. 

There  are  other  matters  to  which  we  must  direct  our  atten-p   Kate  of  speed. 

tion,  such  as  the  rate  of  S'liling  t)f  the  two  vessels,  which,  I 

apprehend,  does  not  admit  of  much  dispute,  because  I  think 

that  the  best  evidence  which  will  be  found  in  the  case  as  to  the 

rate  of  the  sailing  of  the  ^*  Clarence  "  is  the  evidence  of  the 

engineer,  which  brings  it  to  about  nine,  not  ten,  nor  eight,  but 

about  nine  knots  an  hour.     He  represents  her  as  going  at  an 

average  speed,  and  the  average  speed  is  nine  knots  an  hour. 

Whether  you  think  he  is  mistaken  in  this  evidence  or  not,  from 

other  circumstances,  I  must  leave  to  your  judgment.     No 

doubt  the  **  Clarence"  was  going  against  wind  and  tide  at  the  time. 

p  2 
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Summing-up, 


Stale  of  the 
ireadier. 


Cifeofihe 


With  regard  to  the  "  Maria  "  (speaking  of  the  rate  at  which 
she  was  going  through  the  water)^  she  seems  to  have  been 
going  four  knots  and  a  half  to  five  knots  an  hour. 

There  is  another  matter  which  I  ought  to  bring  to  your 
notice^  which  is^  the  nature  of  the  damage  which  occurred,  and 
the  inferences  that  may  arise  from  it  as  to  the  manner  in  which 
the  collision  took  place ;  and  we  shall  also,  as  I  have  said,  have 
to  consider  the  case  of  the  "  Maria "  with  reference  to  the 
question  whether  she  was  sailing  free  or  close  hauled  on  the 
larboard  tack. 

Before  I  go  into  the  case  of  the  "  Maria,"  I  will  say  one 
word  as  to  the  weather.  The  weather  on  the  present  occasion 
is  variously  described,  and  Dr.  Addams,  I  think,  said  about 
what  was  true  when  he  observed,  it  was  not  a  particularly  fine 
night,  neither  was  it  a  particularly  dark  or  hazy  night.  It  was 
a  night,  if  I  may  use  the  expression,  of  rather  a  middle  charac- 
ter ;  but  the  weather  must  be  taken  to  be  sufficiently  clear  to 
justify  a  steamer  in  going  nine  knots  an  hour,  in  a  locality 
where  she  was  likely  to  meet  with  other  vessels,  because  if  I 
am  to  suppose  it  was  a  darker  night  than  that,  then  of  course 
there  will  be  blame  imputable  to  the  ^'  Clarence"  for  going  at 
such  a  rate  as  that  which  she  is  represented  to  have  been  going, 
because,  in  that  case,  it  would  be  impossible  to  avoid  any 
collision. 

Now,  dentlemen,  the  case  of  the  **  Maria,"  put  very  briefly, 
is  this :  she  was  on  the  larboard  tack,  close  hauled,  and  the 
**  Clarence  "  was  seen  one  point  on  her  starboard  bow.  Here  I 
will  observe  that  there  is  a  difference  between  the  two  state- 
ments. The  other  evidence  says,  that  the  "  Maria  "  was  seen 
by  the  *•'  Clarence  "  on  her  port  bow,  which  was  long  after  the 
"  Maria  "  saw  the  "  Clarence,"  and  that  she,  the  "  Clarence," 
was  one  point  on  the  '^  Maria's  "  larboard  bow.  That  is  the 
evidence  which  is  to  be  found  on  behalf  of  the  "  Clarence ;"  but 
I  do  not  dwell  on  these  matters,  because,  according  to  any 
notion  I  can  form  on  the  subject,  it  is  next  to  impossible  to  be 
able  to  say  with  certainty  the  precise  point  which  a  vessel  bears 
when  first  seen,  both  vessels  being  in  motion  at  the  time.  I 
take  the  real  fact  to  be,  that  the  two  vessels  were  at  one  time 
approaching  end  on  nearly  right  on.  That  does  not  militate 
in  my  judgment  against  what  is  stated  by  the  "  Maria,"  that  as 
the  two  vessels  were  approaching  they  lost  sight  of  the  red 
light.  Though  the  light  might  be  seen  at  a  considerable  dis- 
tance, the  two  vessels  being  nearly  end  on,  yet,  the  two  not 
being  on  strictly  opposite  courses,  when  the  vessels  were  nearer, 
it  is  possible  that  the  red  light  might  be  shut  out.     Therefore, 
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it  does  not  appear  to  me  that  it  is  a  matter  of  great  importance 

to  ascertain  the  precise  bearing  when  firt$t  seen.  Tu 

The  "  Maria  "  says,  she  showed  a  light  over  the  starboard  "  Ci*^*n«»»'* 
bow,  and  when  the  red  light  disappeared,  she  luffed  up.  She  •""•"V-V- 
says,  the  "  Clarence,"  when  four  or  five  points  on  her  starboard 
bow,  suddenly  ported  her  helm,  then  the  red  light  again  became 
visible,  and  the  green  light  disappeared.  Then  the  "  Maria  " 
says,  that  at  the  last  moment  she  ported.  Of  course  she  was 
justified  in  doing  anything  to  avoid  a  collision  at  that  time. 

Now  we  come  to  parts  of  the  evidence,  upon  which  I  have  Role  of  the 
been  strongly  pressed  by  the  learned  counsel  for  the  General  cottrtno?to 
Steam  Navigation  Company  to  come  to  the  conclusion  that  attribute  per- 
eitber  one  or  the  other  of  the  parties  have  been  guilty  of  per-  {Sutely  c«n-^ 
jury.     It  is  contrary  to  all  principles  that'  govern  Courts :  it  is  pelled. 
a  universal  rule  in  all  cases,  except  it  cannot  be  avoided,  never 
to  attribute  the  intention  to  commit  wilful  and  corrupt  perjury* 
So  far  as  you  may  be  able  to  come  to  a  safe  conclusion  without 
attributing  an  offence  of  that  kind,  it  is  the  duty  of  the  Court 
so  to  do.     In  this  case,  though  there  is  a  direct  collision  in  one 
sense  of  the  evidence,  yet  there  b  not  in  another,  as  I  will 
point  out. 

With  regard  to  a  light  being  shown  over  the  starboard  bow  ^^«»  «▼»• 
of  the  ^^  Maria,"  the  evidence  of  four  witnesses  is  direct  to  that  fact  by  four 
effect.     It  is  very  circumstantial,  and  the  fault  represented  as  witoesfeiUtoo 

,  ,,  ,,  ,  circumstantial^ 

belonging  to  it  is,  that  it  is  too  circumstantial,  and  that  the  itraUetapzv- 
parties  have  concocted  their  story  beforehand,  and  have  come  to  ■"™P^®°  ®^ 

* ,  ,  ,  J  '  previoui  con- 

give  their  evidence  in  the  same  terms.     Now,  had  that  observa-  cert 

tion,  urged  by  Dr.  Addams  with  great  force,  been  strictly  cor- 
rect on  an  examination  of  the  evidence,  I  undoubtedly  should 
say  to  you,  you  must  take  care  not  to  give  credence  to  the 
evidence  of  four  witnesses,  where  they  come  to  describe  in  the 
same  words  facts  which  could  not  make  the  same  impression  on 
their  minds.  But  it  is  not  so  in  fact.  I  have  looked  through 
the  answers  to  the  4th  interrogatory,  and  though  they  are  the 
same  in  substance,  yet  they  are  not  so  in  minute  particulars,  or 
anything  like  it.  The  master,  as  might  be  expected,  speaks 
with  great  minuteness  of  the  lanthorn,  and  gives  a  particular 
description  of  it  It  had  eight  squares,  and  plate-glass  round  it. 
He  says,  "  The  burner  of  the  lamp  is  one  inch  wide,  and  a 
proportionate  thickness."  Now,  I  see  nothing  extraordinary 
in  that  evidence,  because  I  take  it  that  a  signal  lamp,  which  is 
now  required  by  law,  and  which  was  not  required  until  a  short 
period  ago,  is  a  matter  that  would  make  an  impression  on  the 
mind  of  the  master.     He  knows  what  lamp  he  uses  and  sees 

constantly.     The  other  witnesses  do  not  swear  to  the  plate- 
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,  ^^^^*  .      glass  and  the  size  of  the  burner.     It  was^  lighted,  but  the 
Tbm         master  said  he  did  not  see  it  at  all  in  the  forecastle.     Therefore 
••Clauehce."    there  is  not  that  strict  uniformity  which  would  justify  you  in 
ummtng-up,    g|^yjjjg  j-jj^^^  the  witnesses  came  deliberately  to  tell  a  precon- 
certed story  in  which  there  is  no  truth. 
The  evidence         This  statement  is  opposed  on  the  other  side  by  the  sugges- 

eSibhion  of  a  *^^^  ^^^^  '*  being  proved  that  there  was  a  good  look-out,—  that 
light  does  not  is,  a  good  look-out  arranged  on  board  the  steamer, — and  it 
lead  to  Th Jin-  heing  agreeable  to  all  probability  that  a  vessel  of  that  value  and 
ferenoeof  pei^  burthen  would  have  a  good  look-out,  the  persons  on  board  the 
sideorithe  *^ Clarence"  did  not  see  the  light;  therefore  this  is  a  contra^ 
^**"'  diction  between  the  two  statements  which  is  not  reconcileable 

with  the  notion  of  each  party  deposing  truly.  In  my  view  of 
the  matter,  it  appears  that  both  statements  may  be  true.  It 
may  be  true  that  the  light  was  exhibited,  and  that  the  persons 
on  board  the  "  Clarence"  did  not  see  it,  and  that  from  a  variety 
of  circumstances.  It  might  be  that  their  attention  was  directed 
to  a  vessel  immediately  before  the  **  Clarence,"  and  it  appears 
from  the  evidence  that  it  might  be  so  ;  their  attention  might  be 
drawn  off,  and  the  light  was  not  seen.  That  cannot  be  put  in 
the  same  point  of  view  which  it  would  be  if  two  persons  were 
present  together,  and  one  swore  to  a  transaction  which,  if  true, 
the  other  must  have  witnessed  and  yet  denied. 

Having  made  these  observations  as  to  the  light,  I  shall  leave 

it  to  your  consideration  to  determine  whether  you  are  of  opinion 

that  the  '^  Maria"  had  a  light  or  not. 

Great  discre-         Now,  with  regard  to  the  next  question,  which  is  the  question 

wm^T^       as  to  the  wind :  here  we  have  certainly  a  very  great  discrepancy 

wind.  on  the  subject,  one  on  which  we  have  constant  discrepancy.     It 

is  almost  a  daily  occurrence  in  these  cases  that  we  bave  very 
different  accounts  as  to  the  quarter  from  which  the  wind  blew. 
On  the  present  occasion  there  is  a  very  great  difference,  varying 
between  W.  and  S.S.W.  That  is  a  great  discrepancy.  On  that 
subject  I  cannot  help  you ;  I  can  only  state  that  there  are  re- 
spectable witnesses  on  both  sides,  who  have  so  sworn.  I  can 
only  desire  you  to  bear  in  mind  that  there  are  two  persons  frx>m 
the  "  Hope,**  independent  of  the  case,  who  have  sworn  to  the 
affirmative  of  its  being  W. ;  but  I  must,  at  the  same  time,  tell 
you  that  they  came  from  the  same  place  (from  Colchester)  as  the 
owners  of  the  "  Maria "  came  from.  Therefore,  perhaps  we 
must  not  ascribe  to  their  evidence  that  same  implicit  unbounded 
credit  as  if  they  were  distinct  parties,  being  altogether  uncon- 
nected by  feeling  or  otherwise  with  the  owners  of  the  '*  M^ria." 
The  wind  is  a  question  which  you  will  have  to  determine. 
With  respect  to  the  sails.     There  is  evidence  that  if  the  wind 
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had  teen  firom  the  S.S.W.,  then  this  light  collier  would  have      .  ^^^'  . 
carried  iMiudding  BaiK     I  know  nothing  of  that;   you  must         Tsb 
judge  whether  ehe  would  or  would  not     I  do  not  mean  to  meddle   **  Clawcp,* 
with  it;  I  do  not  understand  it;  you  must  form  your  own       *>m"hv«^ 
judgment  upon  it.     There  is  evidence  that  the  sails  were  kept 
out  full ;  whether  they  were  or  were  not,  you  must  judge. 

These  are  the  important  considerations  to  which  I  have  to 
direct  your  attention. 

There  is  another  matter  which  I  must  very  briefly  allude  to^  Charge  against 
and  in  order  to  do  so  I  must  refer  to  the  case  set  up  by  the  ?Vo?thiS°2e 
''  Clarence."    But  before  I  do  that^  allow  me  to  say  this.     I  starboarded, 
do  not  think  that  in  the  case  set  up  by  the  **  Maria,"  the  "  Cla-  ^l^U^uui.] 
rence "  is  accused  of  starboarding  her  helm.     I  find  nothing 
in  the  pleadings  to  say  that  the  "  Clarence  ^'  did  starboard  her 
helm  ;  I  find  nothing  of  the  kind.     The  gist  of  the  charge  is, 
not  that  the  "  Clarence  "  starboarded,  and  then  ported,  but  that 
the  "  Clarence,"  seeing  the  "  Maria  "  in  time,  ported,  but  too 
late.     It  was  argued  as  if  the  charge  had  been  made,  but  it  is 
dear  from  the  papers  it  is  not.    Dr.  Addams^s  inference  is.  that 
it  arises  from  the  fact  of  the  red  light  not  being  seen,  but  it  does 
not  appear  to  me  that  that  fact  would  justify  the  inference  that, 
ergo,  ehe  starboarded  her  helm.    The  courses  were  not  precisely 
opposite. 

Now,  Grentlemen,  the  case  of  the  "  Clarence  "  is  this,  to  pyi  it  Case  of  Uie 
as  short  as  I  can:  after  stating  her  course  to  have  been  S.S.E., 
and  that  the  wind  was  blowing  fresh  from  the  S.S.  W.,  it  states 
that  having  seen  a  vessel  on  the  starboard  bow,  the  ^^  Maria" 
was  reported  a  little  on  the  steam-ship's  port  bow,  distant  five 
or  six  ships'  length,  and  she  could  not  be  seen  further  off,  that 
is,  not  be  seen  further  off  without  a  light,  and  considering  what 
was  the  state  of  the  weather.  Inhere  is  a  variation  a^  to  the 
distance  from  which  the  ship  was  seen,  the  master  stating  it  to 
be  a  much  shorter  distance ;  that  he  discovered  her  one  or  two 
ships'  length  off.  When  vessels  are  seen  so  much  in  haste  as 
this  was,  and  where  evidence  is  afterwards  taken,  various 
opinions  will  be  formed  as  to  the  exact  distance  of  the  vessel, 
and  you  must  take  it,  I  think,  to  be  about  fi)ur  ship^'  lei^th. 
They  then  say  that  the  helm  of  the  steam-ship  was  imme- 
diately put  hard  a-port,  the  second  mate  running  to  assist  the 
man  at  the  wheel  in  so  doing,  whereby  her  course  was  altered 
from  two  to  two  and  a  half  points,  at  the  least,  by  the  order  q( 
the  commander.  That  by  the  same  order,  at  the  same  time, 
the  engines  of  the  steam- ship  were  eased,  but  the  commander, 
finding  that  the  brig  continued  following  her  up,  had  them  ^^t 
imBgfm$  f<^  the  purpose,  if  possible,  of  running  away  from  the 
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' . ' 

The    . 
•*  Clarence." 

Summing-up. 


ETidence  as  to 
the  nature  of 
the  damage. 


brig.  That  the  brig,  however,  notwithstanding,  by  continuing 
her  course  with  her  helm  to  starboard,  came  at  the  rate  of  from 
six  to  seven  knots  an  hour,  stem  on,  into  the  steam-ship,  abreast 
of  the  mainmast.  Here  is  a  matter  which  I  must  entirely  sub- 
mit to  you.  Here  is  a  steamer  going  at  the  rate  of  nine  or  ten 
knots  an  hour,  and  a  brig  proceeding  at  four  and  a  half  knots 
or  five ;  the  steamer's  engines  are  set  on  again,  and  the  steamer 
is,  according  to  this,  overtaken  by  the  "  Maria,"  and  it  may  be 
so;  that  I  know  nothing  about.  It  is  clear  that  it  could  not 
be  so  if  the  wind  was  W.,  but  if  it  was  S.S.W.  you  will  con- 
sider whether  it  is  consistent  with  probability  that  the  **  Maria,*' 
then  going  at  such  a  rate,  would  overtake  the  steamer.  It  is 
right  that  I  should  ask  you  to  bear  in  mind  that  she  had  eased 
her  engines,  and  that  the  engines  having  been  eased,  it  is  pos- 
sible ;  but  that  is  subject  to  your  consideration. 

I  have  been  very  anxious  that  in  this  case  nothing  should 
escape  our  attention.  I  certainly  have  set  down  other  observa- 
tions, but  I  doubt  whether  they  are  of  sufficient  importance  at 
this  hour  of  the  day  to  detain  you  with  further  disquisition  ex- 
cept that  much  has  been  said  about  the  evidence  of  Mr.  Bayley. 
There  is  no  doubt  that  Mr.  Bayley  is  an  experienced  surveyor 
of  shipping ;  there  is  no  doubt  he  is  a  gentleman  of  high  cha- 
racter, and  his  name  is  well  known.  I  entertain  not  a  shadow 
of  "doubt  that  he  has  given  an  honest  and  true  account,  according 
to  his  judgment,  of  what  he  saw.  I  take  it  that  is  one  thing; 
but  the  inferences  to  be  drawn  from  that  state  of  things  are 
totally  different  matters.  These  inferences  must  rest  on  your 
nautical  knowledge. 

I  have  had  occasion  very  many  times  to  discuss  at  very  great 
length  the  effect  of  evidence  as  to  the  damage  which  has  been 
done  to  a  vessel.  I  certainly  am  not  in  a  condition  to  pronounce 
any  satisfactory  opinion  thereon.  • 

Now,  Gentlemen,  I  believe  that  I  have  brought  under  your 
attention  all  that  I  have  to  do.  If  you  please  we  will  adjourn, 
and  then  I  shall  have  the  benefit  of  your  advice  in  coming  to  a 
decision. 

On  returning  into  Court,  after  consultation  with  the  Trinity 
Masters, 


Judgment  "* 

The**  Maria" 
was  close 
hauled:  it 
was,  therefore, 
the  duty  of  the 
ateamer  to  give 
way, 


Db.  Lushington.  The  gentlemen  with  whose  assistance  I 
am  favoured,  are  of  opinion  that  the  "  Maria  "  was  close  hauled 
at  the  time,  and  they  have  formed  that  opinion  from  a  con- 
sideration of  the  whole  of  the  evidence  in  the  case,  and  espe- 
cially with  reference  to  the  Evidence  which  has  been  given  by 
the  master  of  the  steamer,  that  all  the  vessels  which  were  going 
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north,  had  the  wind  about  a-beam.     Taking  all  these  circum-      ,  ^^^* 
stances  into  their  consideration,  thej  have  come  to  that  con-  ---^  ;th^ 
elusion ;  and  that  being  so,  it  was  the  duty  of  the  steamer  to   "CLAamfd." 
give  way,  and  I  must  pronounce  against  the  steamer.  Juagmemt 

Dr.  Robinsaru  Will  the  Court  allow  me  to  say  that  I  am 
asked  by  the  Steam  Navigation  Company  to  request  the 
Court  to  put  to  the  Trinity  Masters  the  following  question: 
"  Whether  the  *  Maria,'  by  porting  her  helm,  would  have 
thrown  herself  out  of  command,  within  the  meaning  of  the 
Act  of  Parliament?'' 

The  Court.  I  cannot  put  a  question  of  law  to  the  Trinity 
Masters. 

Dr.  Robinson.  Will  the  Court  then  put  to  the  Trinity 
Masters  the  simple  question,  <'  Whether  the  '  Maria,'  by  port- 
ing her  helm,  would  necessarily  have  thrown  herself  out  of  com- 
mand ?  " 

The  Court  expressing  its  assent,  and  after  a  brief  con-  although  the 
ference  with  the  Elder  Brethren,  said, — Certainly  it  would  not ;  porting  of  the 
that  is  a  question  which,  I  think,  no  one  can  doubt  about  not  hare 
There  must  be  some  misapprehension ;  you  must  have  misap-  JlJ^  *J® 
prehended   me.     If  she  had   ported  her   helm,   she  certainly  of  conmuuid.  ' 
would  not  have  thrown  herself  out  of  command.     She   was 
going,  according  to  her  statement,  a  N.N.W.  course;  there- 
fore, if  she  ported  her  helm  she  would  not  have  thrown  herself 
out  of  command.     She  would  if  she  had  starboarded.     I  wish 
there  may  be  no  mistake.     That  question  must   have  arisen 
from  my  using  some  term  erroneously,  when  commenting  on 
the  Act  of  Parliament.     I  never   supposed  she  would  throw 
herself  out  of  command  by  porting.     She  would  go  all  the  way 
to  the  N.     She  would  recover  her  course  again,  (a) 

Proctors  for  the  "Maria,"  F.  Clarkson;  for  the  steamer. 
Toller. 

(a)  This  case  was  appealed  and      4th  andj  5th  of  April,  when  their 
argued  before  the  Judicial    Com-      Lordships  deferred  judgment, 
mittee  of  the  Privy  Council,  on  the 

4 ThbHich    : 

COUBT  OF 

THE  "TRIDENT."  Admibaltf. 

m  ^  Feb.  4.  1854. 

IHIS  was  a  cause  of  damage  promoted  by  the  sailing  barge  Asteam-ship 

"  Southampton  "  against  the  steam-ship  "  Trident,"  belongmg  ^^^^^^ 

to  the  General  Steam  Navigation  Company.  Thames  at 

About  11.30  P.M.  of  the  7th  of  May,  1853,  the  barge  was  a'^^ng^J^ 

proceeding,  laden  with  bricks,  from  Crayford,  in  Kent,  to  Pim->  close  hauled  on 

lico.     She  was  in  Bugsby's  Reach,  crossing  from  the  Essex  to  tack!  nearly  in 

the  Kentish  shore,  close  hauled,  on  the  starboard  tack,  when  she  mid-channeU 


318  THE  ECCLE6IA8TICJLL  AND  ADMIRALTY  BEPOSTS. 

^  ^^^'  .     deserled  the  steamer  coming  down  the  rirer  at  a  distance  of 
The         about  800  yards.  She  hailed  the  steamer  to  stop,  and  the  steamer 

•Tbimht.*'  hidled  her  to  port  and  go  about.  It  seems  the  steamer  did  stop, 
.  n  .  ?'  ^^^  port  her  helm,  but  did  not  reverse.  They  came  into  col- 
Reach,  stopped  Iision,  and  the  barge  was  sunk. 

aad  *° fi^'her       ^'  Haggard  and  Dr.  Twiss  appeared  for  the  "  Southamp- 
helm;  but  held  ton ; "  Dr.  Addams  uid  Dr.  Robinson  for  the  steamer* 

to  blame  for 
not  havinff  re- 
versed.   Held,       Dr.  Lushington,  addressing  the  Elder  Brethren  (a),  said : 

barge  was  not  G-^i^tlemen, — It  is  much  to  be  lamented^  that  in  many  of  the  cases 
bound  to  go  which  come  under  the  consideration  of  Ais  Coart,  not  only  in 
Summino'U  ^^^^  ^^  Collision,  but  also  in  cases  of  salvage,  very  exaggerated 
The  statement  Statements  are  put  forth  both  on  the  one  side  and  on  the  other, 
in  these  cases  I  have  frequently  had  occasion  to  comment  upon  such  state- 
exaggerated,      nients,  and  I  have  invariably  felt  it  my  duty  to  censure  them. 

I  regret  that,  in  the  present  instance,  the  statements  which 
are  set  up  in  some  parts  of  the  case  are  infinitely  stronger  than 
tlie  circumstances  would  justify ;  and,  perhaps,  in  no  reject 
more  so  than  as  regards  the  speed  at  which  the  steamer  was 
goii^.  It  is  next  to  impossible  that  the  persons  on  board  the 
barge,  circumstanced  as  they  were,  could  judge  with  any  ac- 
curacy at  what  rate  the  steamer  was  going  down  the  river ;  and, 
with  a  natural  feeling  for  their  own  case,  they  put  it  at  the 
highest  rate. 

It  is  still  more  to  be  lamented  that  any  charge  should  have 
been  made,  notwithstanding  the  unfortunate  accident  which  oc- 
tnirred,  against  those  on  board  the  steamer,  of  having  been 
reckless  of  the  lives  of  their  fellow  creatures.  The  only  ground 
for  that  charge,  as  it  has  been  preferred  in  this  instance,  is,  that 
the  persons  on  board  the  barge  did  not  see  any  person  coming  to 
their  assistance,  and,  consequently,  without  hesitation,  they 
come  to  the  conclusion  that  nothing  was  done.  I  must  say,  that 
charges  of  this  description  ought  not  to  be  made,  founded  on  the 
mere  absence  of  knowledge.  They  ought  never  to  be  brought 
forward,  except  the  facts  will  justify  them. 

Having  made  these  observations,  I  now  proceed  to  direct  your 
attention  to  the  circumstances  of  this  case,  for  the  purpose  of 
ascertaining  who  is  to  blame  for  the  collision.  It  may  be,  as 
you  well  know,  that  both  parties  are  to  blame^  or  only  one,  or 
ndther. 
Ths  eases  oo  I  think  I  cannot  do  better  than  state  to  you,  in  the  first  in- 

lioth  aidet.         Uance,  the  charge  which  is  set  up  in  the  5th  article  of  the  libel, 

and  then  point  out  to  you  the  corresponding  article  of  the  olle- 

(a)  Captain  Ellerby  and  CapUm  Shnttlewortb. 
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gation,  becoaBe  these  will  oontam  v3l  i!kt  natter  whicht  view 
especially,  will  reqiHi«e  yoor  oonsideratioii.  ^  m j^ 

The  persons  on  board  the  barge  say,  '<  That  the  aforesaid 
collision,  and  the  damages  ooneeqoent  thereon,  are  imputaMe 
solely  to  those  on  board  the  said  steam-ship  '  Trident/  to  wit, 
from  the  want  of  a  good  look-out  on  board  l^at  ship,  and  from 
the  unjustifiable  speed  at  which  she  was  steaming,  and  from 
the  improper  navigation  of  her  in  not  having  kept  clear  of 
the  said  sailing  barge,  as  she  was  bound  to  have  done,  and  that 
the  said  collision  was  not  owing  to  any  misconduct  on  the  part 
of  the  said  sailing  barge  *  Southampton.*  *  Such,  Gentlemen, 
are  the  gronnds  on  which  the  owner  cf  the  "  Southampton  ** 
claims  a  decision  at  your  hands. 

On  the  other  side,  the  6th  article  of  the  allegation  of  the* 
Greneral  Steam  Navigation  "Company  states,  '^  That  the  colfision 
in  question  in  thb  cause  was  altogether  imputable  to  those  on 
board  the  said  barge,  and  was  occasioned  by  their  not  having, 
when  they  first  saw  the  lights  of  the  said  steam-ship,  and  sub- 
sequently, when  hailed  so  to  do  by  those  on  board  the  said 
steam-ship,  put  their  helm  to  port  and  gone  about,  as  they  could, 
and  as  it  was  their  duty  to  have  done,  whereby  no  collision 
could  have  occurred  between  her  and  the  snd  flteam-ifhtp ;  «nd 
that  the  said  collision  was  in  no  way  attributable  to  ibose  on 
board  die  ssdd  steam-ship,  who,  on  finding  that  the  said  barge 
made  no  alteration  in  her  course,  and  was  coming  head-on  into 
the  said  steam-^faip,  by  stopping  the  engines  and  putting  the 
steam-ship's  helm  hard  a-port,  and  thus  bringing  her  as  close  to 
the  tier  of  colliers  on  the  south  side  of  the  river  as  she  could  be 
brought,  did  everything  they  could  to  prevent  the  said  col- 
lision.'' 

Having  now,  Gentlemen,  shortly  put  before  you  the  charge  F«tt«  *^>^^ 
which  is  made  on  the  side  of  the  barge,  and  the  defence,  and  the 
counter  charge  which  is  preferred  against  the  persons  on  board 
this  barge  on  behalf  of  the  Generad  Steam  Navigation  Com- 
pany, I  will  next  advert  generally  to  the  facts  in  this  case,  some 
of  which  are  matters  of  common  admission  between  the  parties, 
and  not  discussed.  The  steamer,  it  appears,  was  going  down 
the  river  upon  the  night  of  the  7th  of  May,  having  quitted  the 
Saint  Katherine's  Dock  about  ten  o'clock;  and  having  been 
detained  in  her  progress  in  consequence  of  a  collision  with 
another  vessel  (a)  (what  was  the  cause  of  the  detention  is  not  of 

(a)  The   "William-     sloop,     of  the  6th  of  February,  1S54,  a  rule  for 

Grimsby,  whose  owner  brought  an  anew  trial  on  the  ground  of  the 

action  against  the  General  Steam  verdict  being  against  the  -evidence, 

If  aviffation  Compairjr,  and  obtained  was  made  abaohiie. 
a  verdict  with  SSL  damages ;  but  on 
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Thb 
"  Tbidbnt." 


The  points  in 
dispute. 


The  circom- 
Btances  of  the 
night  de- 
manded great 
care  and  caa« 
tion  on  the 
part  of  the 
steamer. 


the  slightest  consequence ;  it  is  not  what  took  place  before  the 
steamer  got  to  Blackwall,  but  afterwards,  that  we  have  to  con- 
sider). We  know  noticing  about  the  previous  collision:  it 
merely  comes  out,  by  interrogatory,  that  it  was  the  cause  of  the 
delay,  and  that  is  all  we  know  of  it.  The  steamer  then  comes 
round  Blackwall  Reach,  and  it  is  stated  that  she  keeps  to  the 
north ;  and  I  presume  that  she  would  do  so,  because  it  was 
necessary  for  her  so  to  do  for  her  own  safety  in  rounding  that 
point.  It  is  also  further  stated  that,  after  having  so  kept  to 
the  north,  on  coming  into  the  Reach,  she  was  kept  as  near  to 
the  south  shore  as  she  could  be,  consistent  with  her  safety.  This, 
Grentlemen,  is  one  of  the  matters  in  dispute ;  and  the  question 
which  it  will  be  for  you  to  consider  is,  whether  she  kept  as  much 
as  possible  to  the  south,  the  Kentish  shore,  in  conformity  with 
the  provisions  of  the  Act  of  Parliament ;  because  the  Act  of 
Parliament,  you  know,  directs  that  all  steam-vessels  shall  keep 
as  far  as  is  practicable  to  that  side  of  the  fair  way  or  mid-channel 
which  lies  on  the  starboard  side  of  such  vessel. 

With  respect  to  this  part  of  the  case  there  is  a  great  deal  of 
contradictory  evidence,  and  I  am  not  surprised  at  it,  and  for 
various  reasons.  In  the  first  place,  I  take  it  the  channel  there 
is  exceedingly  narrow,  and  a  very  little  space  makes  a  very  great 
deal  of  diflFerence,  if  I  may  so  express  myself ;  because,  where 
the  channel  is  considerably  less  than  a  quarter  of  a  mile,  of 
course  twenty  or  thirty  fathoms  tell  a  great  deal  more  than 
where  the  channel  is  wider.  It  is  said  by  those  on  board  the 
steamer  that  they  got  as  close  as  they  could  to  the  south  side  of 
the  channel,  considering  that  there  was  a  tier  of  colliers  on  the 
south  side,  and  they  were  bound  to  take  care  not  to  run  into 
the  colliers.  Their  evidence  is  uniformly  to  that  eflFect.  The 
evidence  on  the  other  side,  which  has  been  much  commented 
upon,  does  not  go  the  length  of  saying  they  were  not  so  close  as 
they  might  have  been ;  but  the  true  effect  of  it  is,  that,  in  the 
opinion  of  the  persons  on  board  the  barge,  they  were  not  so 
close  as  they  might  have  been.  Probably,  if  any  judgment  was 
to  be  formed  at  all,  the  persons  on  board  the  barge  were  not 
the  best  judges  of  the  precise  distance  between  the  steamer  and 
the  colliers  at  that  moment. 

This  being  so,  and  the  tide  being  little  more  than  three- 
quarters'  flood,  the  wind  being  N.  N.  W.,  and  the  night  not  par- 
ticularly clear,  it  is  perfectly  manifest,  in  the  first  instance, 
that  it  was  the  duty  of  those  on  board  the  steamer  to  navigate 
with  great  care  and  great  caution ;  to  navigate,  I  repeat,  with 
great  care  and  great  caution,  because  of  the  part  of  the  river 
in  which  they  were,  and  because,  being  a  flood-tide,  vessels 
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would  be  met     Therefore  it  was  their  duty  to  observe  all  the      . 
regulations  for  the  purpose  of  passing  with  safety  any  vessel         Th» 
they  met,  and  too  great  caution  could  not  be  employed.  Summma-m. 

The  wind  then  at  the  time  being  from  N.N.W.,  there  is  some 
discussion  as  to  the  extent  of  the  breeze,  upon  which  I  cannot 
render  you  the  slightest  assistance,  for  I  can  form  no  opinion 
from  the  evidence,  independently  of  nautical  knowledge,  as  to 
what  the  extent  of  wind  was  at  that  time.  However,  be  that 
as  it  may,  it  was  sufficient  to  enable  the  schooner,  of  which  so 
much  has  been  said,  and  this  barge,  to  come  from  the  north  to 
the  south  side  together  close  hauled  on  the  starboard  tack.  That 
is  what  they  were  doing  at  the  time. 

Whilst  in  their  progress  from  the  north  to  the  south  shore,  it 
appears  that  the  persons  on  board  the  barge  descried  the  steamer ; 
and  it  seems  to  me  that  the  evidence  goes  to  the  extent  of  say* 
ing  they  saw  the  green  light.  I  cannot  see  how  it  is  possible, 
when  the  steamer  was  rounding  Blackwall  Point,  but  what  they 
must  have  seen  the  green  light ;  but  the  argument  goes  to  the 
extent  that  they  did  not  perceive  it  till  they  were  close  by. 
What  they  swear  to  is  an  anterior  period ;  and  I  apprehend  it 
would  be  so.  I  see  no  discrepancy  at  all  in  the  evidence  in  say- 
ing the  green  light  was  seen  at  one  time  on  board  the  barge. 

Now,  the  representation  of  those  on  board  the  barge  is,  that 
having  seen  the  green  light,  they  continued  on  their  course  — 
that  is  their  statement  —  until  they  saw  the  steamer  approach- 
ing their  course ;  and  then  they  hailed  the  steamer  to  stop,  for 
the  purpose  of  avoiding  the  collision.  Then,  they  say,  they 
were  hailed  by  the  steamer  to  port  their  helm,  and  to  go  about ; 
that  when  the  steamer  so  hailed  them  they  did  port  their  helm, 
but  the  steamer  did  not  port  her  helm  in  time,  or  sufficiently, 
to  avoid  the  accident,  and  the  consequence  was  the  collision  took 
place. 

Such  is  a  general  statement  of  the  facts  of  the  case.  Gen-  IftliecMct 
tlemen,  and  I  will  only  advert  to  one  other  fact,  before  I  sub-  coUisIon  oc- 
mit  to  you  the  points  on  which  I  shall  more  especially  request  ^?"^^*?  ^ 
your  opinion.     The  fact  to  which  I  allude  is,  the  place  where  qaestion  of 
this  collision  actually  did  occur.     If  we  can  fix  the  place  of  the  j^tj^*^^^ 
collision,  we  shall  have  no  difficulty  in  fixing  which  party  is  to 
blame.     Now,  if  the  diagram  be  correct,  this  vessel,  the  barge, 
was  found,  after  she  sank,  to  be  a  little  to  the  northward,  and 
very  little  to  the  northward,  of  the  mid-channel.     It  must  rest 
.with  you  to  decide  this  point,  whether  the  place  where  the 
vessel  was  found  sunk  and  the  place  of  the  collision  are  one  and 
the  same,  or  what  difiference  there  is  between  them ;  because 
the  place  of  collision  is  very  different  from  the  place  where  the 
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••TwawmT." 


Bid  the 
ttewner  pro- 
ceed with  suffi- 
cient cantion? 


Measnres'may 
be  right,  yet 
the  vessel  to] 
blame,  because 
the  measores 
were  not  taken 
in  time. 


Questions:  — 
Did  the  barge 
port  her  helm? 
Was  she  bound 
to  go  about  ? 


Teasel  was  found.  It  appears  to  me  that  when  Dr.  Addamw 
aaid  that  the  mode  in  which  the  steamer  struck  the  ^^  South- 
ampton "  woiuM  slew  her  head  rouad,  that  is  undoubtedly  true ; 
and  I  cannot  entertain  a  shadow  of  doubt  that  her  head  must 
haye  been  slewed  round ;  but  the  question  is,  whether  she  sank 
immediately,  or  whether,  if  she  did  not  sink  there,  which  way 
the  tide  would  drive  her.  That  is  a  point  on  which  I  do  not 
mean  to  haz«rd  an  opinion.  I  do  not  mean  to  form  a  judgment 
aa  to  that.  The  only  judgment  I  could  form  is,  that  she  must 
haye  gone  in  the  direction  of  the  tide,  and  no  other.  But  that 
will  only  assist  your  judgment  to  the  following  effect :  it  will 
show  whether  the  averment  is  true,  that  the  *^  Trident  ^  was 
as  near  as  posoible  to  the  Kentish  shore  at  the  time  of  the 
collision. 

Now,  the  questions  which  occur  to  me  are  these : 

With  regard  to  the  steamer,  I  shall  request  your  opinion 
whether,  considering  that  the  channel  was  narrow  and  the  tide 
about  half-flood,  and  that  vessels  might  be  expected  coming  up 
the  river,  the  '^  Trident  '*  was  soimr  sufficiently  slow,  and  took 
the  proiir  meaeurea  to  aroid  the  colUaioo,  xiembibg  that 
she  did  port  her  helm,  and  did  stop  her  engines,  but  did  not 
attempt  to  reverse  her  engines  till  the  collision  had  taken  place. 

In  all  these  cases  there  are,  if  I  may  use  the  expression, 
double  questions  to  be  considered.  The  first  question  is, 
whether  the  measures  were  right ;  the  second  always  is,  whether 
the  measures  were  taken  in  time ;  because  if  the  measures  were 
right  and  taken  in  time,  there  is  no  blame ;  if  they  were  right, 
but  not  taken  in  time,  then  there  is  blame.  So  much  relates 
to  this  vessel,  the  "  Trident.** 

As  regards  the  barge,  I  will  put  the  question  in  the  way  in 
which  the  charge  is  preferred  against  her,  which  I  think  is  the 
fairest  way  for  all  parties  in  which  I  can  put  it.  It  is  allied 
"  that  the  collision  arose  firom  the  people  on  board  the  barge 
not  having,  when  they  first  saw  the  lights  from  on  board  the 
steamer,  put  their  helm  to  port  and  gone  about,  as  it  was  their 
duty  to  have  done." 

The  first  question,  then,  which  I  shall  submit  for  your  con- 
sideration will  be  a  nautical  question ;  viz.,  not  whether  the 
persons  on  board  the  barge  were  bound  to  put  their  helm  to 
port ;  but,  whether  they  ported  their  helm  or  not :  they  allege 
they  did,  and  there  is  no  direct  contradiction.  The  next  ques- 
tion is,  whether  they  were  bound  to  have  gone  about,  remem- 
bering that  this  was  a  vessel  dose  hauled  on  the  starboard  tack; 
and  it  is  alleged  by  the  steamer  they  were  bound  to  go  about. 
Now,  it  must  always  be  recollected  that  I  am  putting  the  ques- 
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turn  whether  it  was  their  duty  under  the  circumstanoes^  because 

if  the  going  about  would  have  avoided  the  collision,  we  all 

know  that  a  vessel  would  have  been  justified  in  so  doing. 

That  is  quite  a  different  thing.     It  is  upon  that  ground  we    ^'""**'^S^^' 

always  hold  persons  entirely  free  from  blame  who  starboard 

their  helm  at  the  last  mom^t  to  stop  the  effect  of  a  collision^ 

though  it  might  b^  erroneous  at  an  earlier  period. 

With  regard  to  themselves,  those  on  board  the  steamer  say  Did  the  steamer 
they  are  not  to  blame ;  for  as  soon  as  they  discovered  that  the  Sne«, andpat 
barge  did  not  make  such  alteration  as  they  expected,  ihey  her  helm  hard 
stopped  the  engines,  put  the  helm  hard  to  port,  and  brought  she  to  iMmT^ 
her  as  close  as  they  could  to  the  tier  of  colliers.     You  will  have  ▼«!»•*  htr 
to  consider  whether  they  did  Stop  their  engines,  and  put  their 
helm  hard  to  port^  and  whether  they  ought  not  to  have  reversed 
the  engines* 

I  have  to  suggest  one  other  question,  and  one  only,  as  re-  wag  Hie  cd« 
latee  to  the  barge ;  that  is,  whether  the  collision  was  occasioned  !f  *^??1^ 
by  the  barge  not  hoisting  a  light?    There  was  no  light  on  hargenothaT* 
board  the  barge.     The  Act  of  Parliament  directs  that  a  light  ^olrte^ 
shall  be  hoisted,  when  it  is  necessary,  on  board  sailing-vessels. 
The  Act  of  Parliament  states  (I  will  not  trouble  you,  for 
the  twentieth  time,  to  go  over  the  express  words  of  the  Act) 
that  the  persons  whose  duty  it  was  to  hoist  a  light   shall  not 
recover  if  the  collision  was  occasioned  by  omitting  to  hoist 
the  light.     If  you  are  of  opinion  that  the  collision  was  opcar* 
ffloned  by  the  omission  to  hoist  a  light,  then  it  is  evident,  what- 
ever may  be  the  other  merits  of  the  case,  the  barge  could 
not  recover. 

Now,  Gentlemen,  these  are  the  points  on  which  I  wish  to 
have  your  opinion ;  and  if  you  are  desirous,  we  wiU  adjourn  to 
the  next  room. 

On  returning  into  Court,  after  conference  with  the  Trinity 
Masters,  Dr.  Lushington  said :  — -  Judgment 

**  The  Trinity  Masters  are  of  opinion,  and  I  agree  with  them  Collision  took 
in  all  the  conclusions  to  which  they  have  come,  that  this  collision  f^^^^'^^ 
took  place  nearly  in  mid-channel ;  that  the  steamer  oucrht  to  channel.    The 
have  eaeed,  stopped,  and  reversed  her  engines,  so  as  to  have  STSSm^^*^ 
avoided  the  collision.     They  are  of  opinion  that  the  barge  was 
not  to  blame  for  not  having  ported  her  helm  sooner  and  for  not 
going  round,  and  they  think  the  collision  was  not  occasioned  by 
the  barge  neglecting  to  hoist  a  light. 

"  I  wUl  mention  for  myself,  not  on  the  part  of  the  Trinity  Jj^*  Judi^T 
Masters,  but  on  my  own  part,  that  I  have  read  this  evidence  thelook-ooton 
with  great  attention,  and  I  am  not  satisfied  that  there  was  such  JSSme^tas 
a  look-out  kept  on  board  this  steamer  as  ought  to  have  been  ^^  sofflctent 

fi»r  theebenm* 
•tancea. 
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.  ^^^'  ^     kept,  considering  all  the  circumstances  of  the  case.     I  am  not 

Ths         satisfied  with  the  evidence  of  the  master  in  that  respect. ** (a) 
"Tbidbht."        Proctors,   for  the   "Southampton,"  F.   Clarkson;    for  the 
steamer,  Toller* 

.  (a)  This  case  was  appealed  and  but,  to  mark  their  disapproral  of 

ar^ed  before  the    Judicial  Com-  the  charges  of  misconduct  made  by 

mittee  of  the  Privy  Council  on  the  the  **  Southampton,"  directed  a  de- 

5  th  of  April,  when  their  Lordships  duction  of  10/.  from  the  costs  in  each 

affirmed  the  judgment  with  costs,  Court. 


Thb  High 

^.SL.^.  THE  «  ARAMINTA." 

toiis!*Idtha  '  iHIS  was  a  cause  of  subtraction  of  wages,  by  John  Hart, 
re^aiarcrewof  carpenter,  Henry  Stafford  and  James  Snelson,  able  seamen, 
andten  extra,    against  the  owners  of  the  ship  '^  Araminta." 

■aiWd  with  Their  summary  petition  alleged  that  in  the  month  of  June, 

emjffrants  to  »  ^  c? 

Oedong,  in       1852,  they  were  duly  shipped  and  hired  in  Liverpool  to  serve 

Austr^   On  ^^  ^^^  the  « Araminta,"  a  ship  of  845  tons  burthen,  for  a 

master  pro-  YOjage  to  Geelong,  in  Australia ;  from  thence  to  any  place  m 

crew  to*^  the  China  or  India  seas ;  and  back  to  any  part  of  the  United 

ceed  to  the  Eangdom  ;  that  she  arrived  at  Geelong  on  the  3rd  of  October, 

cemmar-  1852,  and  landed  her  passengers;  that  ten  of  her«crew,  having 
ran^ements  fbr  shipped  at  Liverpool  under  agreement  to  be  discharged  in 

fito  between  Australia,  then  left  her,  whereby  her  crew  was  reduced  to 
Aecrew^lS*  thirty  hands;  that  on  the  ship's  arrival  in  the  Bay  of  Gkelong, 

master  went  Thomas  Feran,  the  master,  of  his  ^wn  motion,  -mustered  the 
an?iSw^»ome  ^^^^  •"'^  addressing  them,  said  that  jfcrews  were  deserting  their 

time foond the  ships  to  go  to  the  diggings;  and  then  freely  and  voluntarily 

wTd  ACTefor?'  proposed  to  the  crew  that  they  and  he  (the  said  master)  should 

proposed  the  proceed  together  to  the  Bellarat  diggings,  near  Victoria,  to  dig 

turn  to  the  ^^^  gold,  and  that  one  third  of  the  produce  earned  should  be 

5ift£i   ^^y  assigned  to  the  ship's  owners,  and  that  the  remaining  two-thirds 

ed;  extra  should  be  apportioned  among  the  crew  according  to  the  rates  of 

^^J^^®^^^^  ^  ^^^  wages,  one  share  and  a  half  being  first  deducted  for  the  said 

atanexor-  master;    and  that  their  wages  should  be  stopped  during  their 

ThTmaSer  abs«nce.  from  the  ship ;  that  all  the  crew  of  thirty  hands  accepted 

therefore,  the  proposition ;  and  accordingly,  on  the  18th  of  October,  the 

Se^w would  niJWter  and  twenty-seven  of  the  crew  (three  being  left  in  charge 

take  the  ship,  of  the  ship,  under  condition  of  sharing  equally  with  the  rest) 

to  Bombaj,  he  proijceded  to  the  Bellarat  diggings,  and  were  absent  from  the 

would  divide  gjjjp  ^^q  months  and  twenty-eight  days,  at  the  expiration  of 

wages  due  to  which  the  parties  proceeding  in  the  cause,  and  some  others,  re- 

^rtld^^^^  turned  with  the  master  to  the  ship.      That  the  proportion  of  the 

among  those  proceeds  of  this  ex[)cdition   received  by  or  on  account  of  the 

Th^y'lSS  own®"  of  the  ship  amounted  to  about  400/. 
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Thea  while  at  the  diggings,  fifteen  of  the  crew,  including  the      .  ^^^^'  . 
mate,  steward,  cook,  and  six  able  seamen,  declared  to  the  master         The 
that  they  repudiated  the  aforesaid  agreement,  and  should  work  "  Araminta. 
on  their  own  account,  and  should  not  return  to  the  ship ;  that  ^^^  ^^^^  ^^ 
they  accordingly  deserted,  so  that  only  fifteen  hands  continued  ceived  hU  pro» 
in  the  performance  of  their  duty ;  that  on  the  18th  of  January,  ^^^^^^nived 
1853,  while  the  ship  was  still  in  Geelong,  and  bound  to  Bombay^  in  safety  at 
the  master  voluntarily  called  together  these  hands, and  then  and  thecrew  wju^ 
there  declared  and  admitted  to  them  that  it  was  very  difficult  to  completed.  On 
procure  men  in  that  port  to  supply  the  place  of  those  who  had  Liverpool,  the 
deserted,  and  that  a  very  high  rate  of  wages  was  then  demanded  V^^^l  ^®* 
by  seamen  in  the  said  port;  that  he  then  and  there  voluntarily  wages  ad- 
and  of  his  own  accord  offered  and  proposed  to  the  said  fourteen  Ju^^'id^to 
hands  that  if  they  would  navigate  the  said  ship,  so  short-handed,  each  out  of 
to  Bombay,  he  would,  in  consideration  thereof,  pay  and  divide  ^^e%,   ^HeU 
among  them  the  net  amount  of  wages  which  would  have  been  ^^^  That  a 
payable  up  to  that  time  for  the  outward  voyage  among  the  rest  reward  beyond 
of  the  crew  who  had  deserted  the  ship  if  they  had  not  so  deserted  ?®  T*8««  on- 

der  the  inari* 

her,  but  had  continued  at  their  duty  on  board  her ;  and  that  ner*s  contract 
such  payment  should  be  made  in  each  case  in  addition  to,  and  not  ^^^^^  *°^ 
an  diminution  of,  the  wages  due  to  each  of  the  said  crew  then  on  2nd.  That  a 
board  under  the  ship's  articles,  and  in  addition  to,  and  not  in  dimi-  by^the"ina8ter* 
nation  of,  the  proceeds  of  their  earnings  at  the  diggings,  under  under  such 
the  aforesaid  agreement ;  that  each  of  the  said  fourteen  hands  g^i,  and  might' 
thereupon  assented  and  agreed  to  the  said  offer  or  proposal ;  that  he  recovered 
in  pursuance  of  this  arrangement,  the  said  master,  having  calcu-  owner. 
lated  the  amount  of  the  said  forfeited  wages,  and  deducted  all  ^T^.'^A^V?" 

,  .         ,  stead  of  driving 

charges  thereupon,  declared  to  the  parties  proceeding  in  the  the  owner  to 
cause  that  the  sum  of  8/.  10*.  was  the  share  to  which  each,  of  J^^^Jy  ^he 
them  was  entitled   under  the  said   agreement;    and  the  said  Court  of  Ad- 
master  then  and  there  freely  and  voluntarily,  and  in  pursuance  ^y^  it  him  hy 
of  the  said  agreement,  paid  over  to  each  of  them  the  sum  of  ailo^'»ng  ^*»® 
82.  lOtf.,  and  declared  at  the  same  time  to  each  of  them,  that  he 
made  such  payment  to  them  in  addition  to,  and  not  in  diminu- 
tion of,  the  wages  due  to  them  under  the  ship's  articles,  and  as 
a  present  for  navigating  the  ship  so  short-handed  from  Geelong 
to  Bombay. 

TTiat  while  the  said  ship  was  so  lying  at  Geelong,  seamen 
could  only  be  procured  with  very  great  difficulty,  and  at  a  very 
high  rate ;  to  wit,  at  the  rate  of  40/.  for  each  man  for  the  voyage 
from  Geelong  to  Bombay.  That  the  ship  sailed  from  Geelong 
on  the  22nd  January,  with  fifteen  hands  only,  and  therewith 
safely  made  the  passage  to  Bombay,  with  great  labour  to  the 
said  crew;  arrived  there  on  the  12th  of  April,  and  discharged 
her  cargo  of  ooals^  whereby  her  owners  obtained  great  profits 
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which  they  would  not  otherwise  have  obtained.  That  while  at 
Bombay  the  master  shipped  twenty-five  additional  hands ;  and 
the  ship,  having  taken  on  board  a  cargo  of  cotton,  gum,  nuts> 
&c.,  sailed  for  Liverpool,  where  she  arrived  on  the  11th  of  Sep- 
tember, 1853,  and  there  discharged  her  cargo;  and  on  the  15th, 
the  parties  proceeding  were  duly  discharged  from  the  service  of 
the  said  ship. 

That  after  the  ship's  arrival  at  Liverpool,  to  wit,  on  the 
16th  of  September,  the  master  delivered  to  each  of  the  said 
parties  an  account,  signed  by  himself,  of  the  wages  due  to  each 
of  them,  and  of  the  deductions  to  be  made  therefrom,  pursuant 
to  the  95th  section  of  the  Mercantile  Marine  Act;  but,  notwith- 
standing the  premises  hereinbefore  stated,  the  master  included 
in  the  deductions  set  forth  in  each  of  the  said  accounts,  under 
the  head  of  cash  received  from  the  said  master  by  the  said  sea- 
men, the  said  sum  of  8/.  lOs,,  which  had  been  paid  to  each  of 
them,  the  said  John  Hart,  Henry  Stafford,  and  James  Snelson, 
by  the  said  master,  as  an  addition  to  the  wages  due  to  each  of 
them  by  virtue  and  in  pursuance  of  the  aforesaid  agreement. 

TTiat  the  said  ship,  by  her  said  voyages,  earned  very  consider- 
able freight ;  that  during  all  the  time  the  parties  proceeding 
were  in  the  service  of  the  said  ship,  they  each  of  them  well  and 
truly  performed  their  duty,  and  were  obedient  to  all  the  lawful 
conunands  of  the  said  master  and  other  inferior  officers,  and  well 
deserved  the  wages  schedulate ;  that  so  much  or  greater  wages 
were  then  given  to  persons  serving  in  the  like  capacity  on  board 
ships  of  the  like  burthens,  and  on  like  voyages ;  that  the  said 
John  Hart,  Henry  Stafford,  and  James  Snelson,  have  made 
repeated  applications  to  the  master  and  also  to  the  owners  of  the 
said  ship  for  the  payment  and  satisfaction  of  the  wages  due  to 
them  for  such  their  services,  but  without  being  able  to  obtain 
the  same ;  that^  &c. 

This  libel  was  opposed,  but  admitted ;  the  three  parties  them- 
selves were  the  only  witnesses  examined  upon  it ;  they  were 
cross-examined,  but  no  defensive  plea  was  given  in  on  behalf  of 
the  owners.  The  cause  ,came  on  for  hearing  upon  the  evidence 
of  the  parties  proceeding. 

Sir  J.  D.  Harding  Q.  A.,  and  Dr.  Spinks,  appeared  for  the 
seamen :  Dr.  Addams  and  Dr.  Twisa  for  the  owners. 


March  17. 

Judgment 

The*  circum- 
stances. 


Dr.  Lushington.  The  present  suit  is  brought  for  the  sub- 
traction of  wages ;  and  it  is  necessary,  before  I  state  the  legal 
questions  which  have  been  discussed  at  the  bar,  to  settle,  so  far 
as  is  practicable,  what  are  the  facts  of  the  case.  The  Court,  in 
so  doing,  must  proceed  according  to  its  accustomed  rule,  accord- 
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ing  to  the  allegata  et probata,  paying  due  consideration  to  what      ,  ^^^'  , 
may  come  out  upon  interrogatory.  '^     Tbb 

I  have  before  me  the  libel,  the  depositions  of  three  witnesses  •*  Araminti.* 
examined  thereon,  the  mariners'  contract,  and  the  log-book.  "  ^^'^ 

The  suit  is  brought  by  three  seamen ;  there  is  no  substantial 
difference  in  their  cases.  In  June,  1852,  they  entered  into 
articles,  while  the  ship  was  at  Birkenhead,  to  proceed  on  a 
voyage  to  Geelong,  in  Australia,  and  afterwards  to  any  ports  in 
the  China  or  Indian  Seas,  and  back  to  England,  —  her  whole 
voyage  not  to  exceed  three  years. 

The  ^'  Araminta ''  is  of  the  burthen  of  845  tons ;  she  took  out 
from  300  to  400  emigrants ;  the  crew  consisted  of  thirty  hands, 
but  there  were  ten  supernumeraries  in  consequence  of  the  number 
of  emigrants.  They  were  to  be  discharged  at  Geelong.  The 
vessel  reached  Geelong  on  or  about  October  4.  1852  ;  and,  ac- 
cording to  the  evidence,  somewhere  about  that  time  the  master 
offered  the  crew  either  to  pay  them  off  in  Geelong,  and  ship 
them  Bgain  at  the  rate  of  wages  usual  at  the  port  at  the  time,  or 
that  they  might  go  with  him  to  the  diggings ;  an  agreement  was 
at  last  entered  into,  by  which  it  was  settled  that  the  expenses 
should  be  paid  on  behalf  of  the  ship,  and  that  one  third  of  the 
gcAd  should  be  appropriated  for  the  benefit  of  the  ship,  and  the 
rest  should  be  shared  amongst  them  according  to  a  fixed  scale ; 
it  was  also  agreed  that  the  wages  should  be  stopped  from  Oc* 
tober  18.  during  the  absence  of  the  crew  from  the  ship.  The 
crew  went  accordingly,  worked  at  the  diggings,  gold  to  the 
amount  of  7  lbs.  weight  was  received  by  the  master  for  the 
benefit  of  the  owners ;  nearly  half  the  crew  refused  to  return  to 
the  ship ;  about  fifteen  did  return  ;  the  master  proposed  to  the 
men  who  returned  to  navigate  the  ship  to  Bombay,  and  offered, 
if  they  consented  to  do  so,  to  pay  them  the  money  amongst 
them  that  was  due  to  the  men  who  had  deserted.  It  appears 
that  a  seaman  for  the  run  from  Geelong  to  Bombay  could  not 
be  got  for  less  than  40/.  each ;  the  money  that  would  have  been 
due  to  the  seamen  that  did  desert  was  distributed  amongst  the 
crew ;  and  it  is  sworn  by  the  witnesses  that  it  was  paid  in  addition 
to  the  wages.  The  gold  was  distributed  about  the  same  time. 
The  ship  then  sailed  to  Bombay,  having  left  Geelong  on  January 
22nd,  the  crew  being  fifteen  hands  only,  including  the  master ; 
that  voyage  lasted  about  eleven  weeks,^  the  cargo  of  coals  was 
there  discharged  and  sold,  the  cargo  of  cotton  and  other  articles 
taken  in,  and  with  the  addition  of  twenty-two  Lascars  and  one 
Englishman,  the  voyage  to  Liverpool  was  accomplished,  where 
the  ship  arrived  on  September  11.  1853.  The  men  claimed  their 

wagas^  the  owners  claimed  to  deduct  two  months  and  twenty- 

q2 
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.  ^^^^'        eight  days  at  the  diggings,  and  also  the  sum  of  8/.  IO5.,  which 
The  was  the  amount  distributed  by  the  master  as  the  proportion  due 

"  Araminta."'  |.q  gj^^jj  ^]jIq  seaman  of  the  wagefs  forfeited  by  those  who  deserted 

Sole  question,        The  mariners  assented  to  the  account  so  made  out  by  the 

whether  the 

owners  are  master,  with  the  exception  of  this  8/.  IO5.;  the  only  question, 

justified  in  de-  therefore,  in  the  cause  is,  whether  the  owners  are  entitled  to 

the  wages  the  deduct  this  8/.  105.  from  the  amount  of  wages.     The  Court  is 

sum  given  to  relieved  from  any  consideration  as  to  the  digf'ings,  for  that  ar- 

the  men  by  the  •'  ®®     ° 

master  as  their  rangemcnt  hns  been  assented  to  by  the  ownei*s,  who  have  taken 
forfeited  wages  *^®^^  share  of  the  gold,  and  have  deducted  their  wages  during 
of  the  others,     the  period  the  men  were  at  the  diggings. 

There  is  a  very  material  difference  in  fact  (the  effect  will  be 
considered  presently)  between  this  case  and  all  those  which  have 
been  cited  at  the  bar,  for  this  is  not  a  suit  to  recover  any 
amount  stipulated  to  be  paid  in  addition  to  wages ;  it  is  a  ques- 
tion whether  an  amount  actually  paid  in  addition  to  wages  can 
be  the  subject  of  deduction. 
Evidence  is  to  In  proceeding  to  ascertain  the  exact  state  of  the  facts,  I  will 
the  effect  that    notice,  that  questions  have   been  put  to  the  witnesses  as  to 

the  proposal  of  *  ,  ,  * 

the  master  was  whether  the  master,  in  proposing  to  go  to  the  diggings,  and  with 

^^^babilU  *  is.  ^®^P^^*  *^  ^^  ^®  arrangements  relative  thereto,  did  not  act 
that  he  acted  under  compulsion.  All  these  interrogatories  are  negatived ;  the 
hU^crew^would  Strong  probability  is,  that  he  so  acted  under  the  apprehension 
desert.  that  his  crew  would  desert,  either  from  the  temptation  to  go  to 

the  diggings,  or  for  the  sake  of  the  very  high  wages  then  given 
at  Geelong  for  sailors  to  man  ships  proceeding  therefrom. 

But  whatever  may  be  the  truth  in  this  respect,  it  does  not 
appear  to  me  to  have  any  direct  bearing  on  the  present  question, 
and  for  many  reasons :   1st.  Because  the  owners  have  substan- 
tially affirmed  that  transaction ;  and,  2nd.  Because  the  allot- 
ment of  the  forfeited  wages  is  a  distinct  and  separate  matter. 
From  the  evi-     So  far  as  the  evidence  extends,  this  was  a  voluntary  offer  of, 
pearethat m      *^®  master,  and  in  consideration  of  the  crew,  only  fifteen  in 
consideration     number,  undertaking  to  navigate  the  vessel  to  Bombay  without 

of  the  creTtr 

navigating  the  additiond  seamcn, — a  proceeding  which  manifestly  entailed  ex- 
vessel  to^ora-  traordinary  labours  on  them,  and  was  productive  of  great  saving 
hands,  instead    to  the  owners,  for  the  hire  of  seamen  at  Geelong  was  most 

of  thirty,  the      exorbitant, 
master  voiuri' 

ton'/^  proposed        The  Only  further  evidence  in  this  cause,  if  1  may  so  denommate 

forfeited  wales  ^^»  ^®  ^^^  ^^S '  there  is  no  plea,  and  consequently  the  master  has 

among  them,  not  been  examined. 

Official  log-  With  respect  to  this  log  I  think  it  may  be  disposed  of  in  a 

book  so  negli-  yery  few  words.  It  is  headed,  "  Official  Log-Book,  kept  distinct 

irregularly  from  the  ordinary  ship's  log,"  and  purports  to  be  made  and  kept 
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in  pursuance  of  the  Mercantile  Marine  Act  of  1850.     The      .  ^^^^'  . 
special  object  is  to  record  matters  relating  to  the  character  and         The 
conduct  of  the  crew.     The  first  objection  to  this  log  is,  that  "  ^^^^^^nta." 
with  re^rd  to  the  transactions  when  the  vessel  arrived  at  Gee-  ,        \^ 

1         •    •        •    11       .1  1  •  /.I  <•  1       kept,  that  It 

long  it  IS  wholly  silent ;  there  is  an  entry  after  the  return  of  the  renders  no  aa. 
crew  to  the  ship,  which  date  is  under  the  entry  of  January  18.  ^"IJ°^  ^^' 
1853.  It  refers  tcwthe  return  of  the  crew  to  the  vessel,  but  is 
wholly  unimportant  as  to  the  transaction  of  forfeited  wages. 
There  is  a  subsequent  entry  in  October  13.  1852,  which  shows  the 
gross  irregularity  of  this  log,  nor  in  this  nor  in  the  subsequent 
entry  of  January  15.  1853,  is  there  any  matter  of  importance. 
Again,  on  January  23.  1853,  it  is  stated  that  Henry  Stafford 
refused  to  work ;  but  this,  too,  has  nothing  to  do  with  the  pre- 
sent case,  nor  is  there  to  be  found  one  syllable  of  the  remainder 
of  the  log  that  refers  to  it  I  may  further  observe  that,  except 
in  the  cases  of  two  deaths,  the  log  is  written  by  the  master 
alone.  This  document  appears  to  me  to  be  wholly  worthless 
and  irrelevant,  as  relates  to  the  present  inquiry. 

I  must  then  take  the  state  of  facts  to  be,  that  the  master  Whether  a 
voluntarily  distributed  the  forfeited  wages  amongst  the  crew  ^y'rewwd 
from  G-eelong  to  Bombay.    I  have  used  the  expression  voIuh"  beyond  the 
iarify,  because  I  think  the  effect  of  the  evidence  is,  that  the  latSffoViirthe 
crew  exercised  no  compulsion  towards  him,  though,  perhaps,  in  manner's  con- 
another  sense  of  the  word,  such  payment  was  not  voluntary,  tary  or  com- 
and  the  more  apt  expression  may  be,  and  the  one  nearest  the  P^ '^^'  ^'  ^ 
truth,  that  he  was  compelled  by  circumstances  to  make  that 
paymefnt ;  however,  I  have,  perhaps,  dwelt  too  long  upon  this 
point,  because  I  strongly  incline  to  the  opinion  that,  if  this 
were  a  contract  for  any  reward  beyond  the  wages  stipulated 
for  in  the  mariners'  contract,  it  would  not  matter  whether  the 
contract  was  compulsory  or  voluntary ;  it  would  in  either  case 
be  illegal,  and  such  is  the  effect  of  all  the  authorities  cited. 

In  only  one  respect  do  I  wish  to  guard  myself,  and  that  is,  I  ^^^^  ^  ^^rew 
do  not  wish  it  to  be  inferred  from  anything  I  now  say,  that  labletopro- 
mariners,  having  completed  the  voyage  outwards,  are  compellable  ^^^  voya (Te*^ 
to  make  the  return  voyage  when  the  number  of  the  crew  is  so  short-handed 
small  that  risk  of  life  may  be  incurred.  ^ 

I  agree,  then,  in  thinking  that,  if  this  were  a  contract  made 
during  the  voyage,  it  would  be  void  for  want  of  consideration, 
according  to  the  expression  of  Lord  Ellenboroughy  in  Still  v. 
Myrich  (a),  and  in  accordance  with  all  the  other  cases. 

I  have  now  to  decide  how  far  this  law,  as  to  contracts,  The  contract 
applies  to  deductions.     Generally,  the  deductions  claimed  from  the°payinSt  ia 

(a)  2  Camp.  317. 
Q  3 
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1^54.        seamen's  wages  are,  advance  of  money  or  slops,  and  justice 

XQ2         clearly  requires  that  they  should  be  deducted.     This  is   the 

"Abaminta."    practice,  and  I  am  not  aware  that  it  stands  upon  any  authority 

Judgment       or  rule. 

mr^be^re-  ^  '^^^^  °^^  *^  ^®^  ^^^^  ^  payment  and  not  a  contract,  but 

covered  by  the  I  am  of  opinion  that  the  payment  itself  was  illegal,  and  I 
action!  ^         apprehend  the  money  might  be  recovered  by  the  owners  by 

action,  and  for  this  position  I  refer  to  Smithes  Mercantile 
Law  (a),  and  the  cases  there  cited.  **  We  have  seen,"  he  says, 
'*  that  payment  or  delivery  to  an  agent,  is  payment  or  delivery 
to  his  principal ;  this  holds  good  vice  vend  (i),  and,  therefore, 
where  the  agent  has  paid  away  or  delivered  over  his  master's 
property,  on  a  consideration,  which  fails,  or  otherwise,  under 
circumstances  which  would  entitle  him  to  recover  it,  the  master 
may,  if  he  please,  maintain  an  action,  in  his  own  name,  to 
be  reimbursed  (c),  which  it  will  often  be  advisable  to  do,  in 
order  not  to  lose  the  agent's  evidence,  and  in  some  cases  the 
master  may  sue,  for  this  purpose,  where  the  agent  could  not ; 
for  instance,  if  the  agent  and  a  third  person  have  joined  in 
applying  his  property  to  an  illegal  purpose,  as  to  the  insurance 
of  lottery  tickets,  for  though  the  agent,  beino^  particeps  criminis, 
might  not  be  able  to  recover  on  account  of  the  rule  pari  delicto 
potior  est  conditio  defendentis,  yet  that  rule  does  not  affect  the 
master,  who  is  guilty  of  no  criminality,  (rf)  And  where  the 
agent  disposes  of  the  master's  property,  without  either  an 
express  or  implied  authority,  as  if  he  sell  his  master's  goods  on 
credit  in  a  trade,  the  usual  course  of  which  is  to  sell  for  cash 
only,  the  master,  though  he  may  affirm  the  transaction,  may,  if 
he  please,  repudiate  it,  and  recover  the  property  thus  tortiously 
disposed  of  from  the  disponee."  (e) 
The  Court  will  Then,  if  the  owners  could  recover  this  money  by  action, 
not  drive  the     Qught  I  to  leave  them  to  their  action  or  to  allow  the  deduction? 

owners  to  their        o 

remedy  at  law,  I  can  perceive  no  satisfactory  reason  why  I  should  put  the 
ffi?e°hem5ieir  owners  to  this  inconvenience,  nor  why  I  should  not  allow  a 
remedy  here  deduction  of  the  moneys  illegally  advanced.  I  will  further 
the  d^SK)n.    observe  that  I  think  it  the  duty  of  the  Court  to  act  up  to  the 

spirit  of  the  law,  which  holds  all  such  payments  and  contracts 
illegal,  and  I  should,  I  think,  fail  in  so  doing  if  I,  in  effect, 
gave  the  mariners  the  money  first,  and  left  the  owners  to  the 
empty  remedy  of  an  action. 

(a)  Ed.  Dowdeswell,  p.  145.  (d)  Clarke  v.  Shee,  Cowp.  197. 

(b)  Coarey,  C?iWe//,  4  East,85.  (c)  12  Mod.   514.;    Wiltshire  v. 

(c)  Duke  of  Norfolk  v.  Worsley^  Sims^   1  Camp.  258. ;   Guerriero  v. 
1  Camp.  337. ;  Ancker  v.  Bank  oj  Peile,  3  B.  &  A.  616. 

Sngkmd,  Doug.  637.;  Stevenson  y. 
Mortimer^  Cowp.  805. 
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I  have  not  thonght  it  necessary  to  consider  the  provisions  of     .  ^^^'  , 
the  statute  in  this  matter,  but  I  may  observe  that  this  appro-         Thb 
priation  of  the  forfeited  wages  is  clearly  a  violation  of  the  "Abamikta.* 
statute  7  &  8  Vict  c.  112.  s.  9.  w^'t^ 

I  must  pronounce  for  the  deduction,  but  under  all  the  cir-  feited  for  de- 
cumstances  of  the  case,  and  considering  that  the  owners  reaped  ^^'^^-^v^ 
the  benefit  of  the  crew's  having  taken  the  vessel  short-handed,  7  &  s  Vict 
I  shall  not  give  any  costs.  c  112.  s.  9. 

Proctors  for  the  seamen,  Pritchard;  for  the  owners,  Rothery. 


This 


♦  The  High 

Court  of 

THE  "  SANTIPORE."  Abioiuity. 

Feb,  7. 

was  a  suit  for  salvage  brought  by  the  master,  crew,  AvaiuaWe 
and  owners  of  the  lugger  "  William  and  Mary,"  the  lugger  got  upon  the 
«*  Four  Brothers,"  and  the  galley  ''  Ned,"  and  by  the  master,  Chinch  Rocks, 

A   ,  1  ,   -r»  .  ^i        f)         .1  off  Folkestone, 

crew,  and  owners  of  the  steam-vessel  **  I'rmcess  Mary,   against  received  assist- 

the  "  Santipore,"  a  barque  of  6 1 5  tons.  J^^^  ^ 

The  facts  of  the  case  are  fully  stated  in  the  judgment.  boats,  which 

The  owners  in  defence,  alleged  that  the  services  of  the  several  ^^^^^  J 

crews  ceased  upon  the  barque  striking  the  main,  and  that  they  tug  steamer 

afterwards  became  tide- workers,  for  which  they  had  all  been  tried^m  vain  to 

paid  at  the  rate  of  4*.  each  per  day,  and  5s.  each  per  night  tide ;  tow  her  off;  a 

that  it  was  not  owing  to  any  services  rendered  by  them  that  the  uteameTwas 

barque  was  kept  afloat  or  enabled  to  be  removed  from  the  ^^^*^™ 

rocks,  and  run  on  the  beach ;  they  denied  that  in  consequence  Harbour,  and 

of  any  assistance  rendered  by  the  "  Princess  Mary  "  or  other-  »oc«?eded  m 

J  J  J  moving  her 

wise  the  barque's  cargo  was  preserved  almost  undamaged,  and  from  the  rocks, 
further  alleged  that  the  barque  which,  on  her  departure  from  foj?a*few  mi-*^ 
London,  was  worth  8000/.,  became  a  total  wreck,  and  was  com-  nutes,  when 
pletely  broken  up  ;  that  the  chief  part  of  her  hull  has  since  been  havingbroken, 
sold  by  auction,  and  realised  the  suln  of  140/.  and  no  more ;  "he  drifted 

&shof6>  and  be* 

that  the  rest  of  the  wreck  will  not  realise,  after  payment  of  all  came  a  wreck. 

expenses,  more  than  160/. ;  that  the  cargo  was  damaged  to  the  The  cargo  was 

extent  of  nearly  three  fourths  its  value ;  that  for  the  reasons  value  of  96572. 

prealleged,  the  said  steamer,  "  Princess  Mary,"  rendered  no  sal-  ^^^  no^gaivage 

vage  service  whatever  to  the  said  barque,  as  she  was  unable  to  reward  was 

prevent  her  driving  on  the  main,  which  resulted  in  the  almost  vice^adb^n' 

entire  destruction  of  the  said  barque  and  her  cargo,  &c  unsuccessful. 

Sir  J.  D.  Harding  Q.  A.  and  Dr.  Jenner^  argued  the  case  Award  of  450/: 

for  the  luggers ;  Dr.  Deane  and  Dr.  Bayford  for  the  steamer,  ^o  ^^  smaller 

Dr.  Addams  and  Dr.  Twiss^  appeared  for  the  owners,  and  ad-  250/.  to  the 

mitted  that  a  salvage  service  had  been  performed,  though  not  *^eamer. 
to  the  extent  alleged  by  the  salvors,  and  left  it  to  the  discretion 
of  the  Court  to  award  the  amount  of  remuneration. 

Q  4 
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,  ^^^^*  .         Dr.  Lushinqton  expressed  his  satisfaction  at  the  candid 
The  manner  in  which  the  case  had  been  met  by  the  owners^  and 

•*  Santipobe/'   deferred  his  judgment  in  order  to  give  the  case  further  con- 
sideration. 


March  7. 

The  circum- 
stances of  the 
case. 


Dr.  Lushington  delivered  judgment.  This  is  a  case  of 
salvage.  The  agreed  value  of  the  ship,  freight,  and  cargo  pro- 
ceeded against  is,  9657/.  There  have  been  two  actions  brought ; 
the  first,  on  behalf  of  the  owners,  masters,  and  crews  of  two 
luggers  and  one  galley ;  and  a  second,  on  behalf  of  the  owners, 
masters,  and  crew  of  a  steam-vessel  called  the  *^  Princess 
Mary." 

There  was  much  contradiction  in  the  statements  of  the  parties 
to  this  suit,  and  a  mass  of  evidence  conflicting  in  so  many  im- 
portant particulars  that  it  would  have  been  a  matter  of  no  small 
difficulty  to  have  arrived  at  a  satisfactory  conclusion  ;  to  have 
ascertained  the  exact  truth,  would  have  been  a  matter  of  im- 
possibility. Among  other  questions  not  easy  of  solution  would 
have  been  one  arising  from  an  alleged  agreement;  but  from 
these  difficulties  I  am  happy  to  say,  the  Court  is  relieved  by  the 
candid  and  liberal  line  of  conduct  pursued  on  behalf  of  the 
owners.  The  Court  has,  therefore,  only  to  decide  on  the 
amount  of  salvage  remuneration  to  which  the  respective  parties 
may  be  justly  entitled. 

The  ship  proceeded  against  is  of  515  tons  burthen,  and,  on 
her  voyage  from  London  to  Van  Diemen^s  Land,  met  with 
adverse  winds  going  down  the  Channel,  and  was  forced  to  put 
back.  On  the  morning  of  the  5th  of  October,  about  five 
o'clock,  she  struck  on  the  Church  Rocks,  near  Folkestone; 
and,  according  to  the  protest,  struck  very  heavily.  The  port 
bower  anchor  was  let  go,  and  she  was  by  her  canvas  forced  on 
the  rocks,  and  at  six  floated.  The  wind  blew  hard  and  the  sea 
ran  high.  The  ship  occasionally  struck  hard ;  the  rudder  gear 
was  broken  and  cut  adrift.  At  half-past  six  o'clock,  the  master 
sent  ashore  for  a  steamer,  and  employed  twenty  men  to  assist 
him.  The  port  pump  became  useless,  and  though  the  others 
were  constantly  at  work,  there  was  four  feet  water  in  the  hold. 
At  noon  the  wind  increased,  and  the  sea  ran  tremendously, 
which  caused  the  vessel  to  labour  and  strain  violently.  At  a 
quarter  past  one,  two  steamers  arrived  ;  the  first  got  hold,  but 
the  hawser  parted ;  so  did  the  second  steamer  ;  and  as  a  last 
resource,  they  slipped  from  their  anchors.  The  ship's  head  was 
canted  to  the  eastward,  and  then  the  second  hawser  parted.  In 
this  critical  position — I  use  the  very  words  of  the  protest — they 
set  the  fore  and  aft  sails ;  and  a  third  steamer  took  hold,  but 


THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTa  238 

without  effect — the  steamer  drifted.  The  ship  took  the  ground,      .  ^^^'  , 
all  the  masts  were  cut  away,  and  they  commenced  discharging  Thx 

the  cargo,  and,  to  steady  the  vessel,  carried  out  a  cable  from  the  **  Saktiporb," 
port  quarter  to  the  shore.  Whilst  the  vessel  lay  in  this  position        ""V""***- 
the  cargo  was  discharged,  the  vessel  herself  was  broken  up,  and 
sold  for  1402. 

This  statement  is  a  faithful  abstract  of  the  protest     The  Theprotert 
protest  very  clearly  and  decisively  describes  the  danger  which  count  of  the 
the  ship  was  in ; — danger,  indeed,  so  great,  it  ultimately  ended  in  ?^*P**  ^*^^  '* 
the  destruction  of  the  ship  altogether.    But  as  to  the  services  of  the  lal^on' 
the  salvors,  whether  small  or  great,  this  protest  affords  not  ■*'^<^*•• 
even  the  slightest  information.     I  think  I  scarcely  ever  read  a 
document  of  this  description  which  left  the  Court  so  com- 
pletely and  entirely  in  the  dark,  in  this  important  particular, 
as  this  protest  does.     I  must  look,  therefore,  to  other  sources 
of  information  to  ascertain  the  services  which  the  salvors  really 
did  perform. 

The  first  set  of  salvors,  the  boatmen;  represent  that  they  Case  of  the 
experienced  danger  in  going  to  and  approaching  the  vessel,  and  ^l^ 
they  claim  the  merit  of  all  that  was  done ;  but  this  I  consider  to 
be  very  doubtful.  The  nearest  the  truth,  perhaps,  is,  that  they 
were  very  active  in  suggestion.  The  pumps  were  set  to  work, 
and  at  eight  o'clock,  they  send  for  a  lugger.  They  state  that 
they  conveyed  a  passenger  on  shore,  with  considerable  property; 
this  assertion  is  not  well  founded ;  and  that  they  brought  back 
the  ship's  agent,  Mr.  Sisto,  and  that  great  danger  was  incurred 
in  so  doing.  At  half-past  ten  the  lugger  ^'  William  and  Mary" 
arrived,  and  put  more  hands  on  board.  Soon  after  this  the 
ship's  rudder  was  destroyed,  and  the  starboard  anchor  let  go. 
The  "  William  and  Mary,"  with  the  "  Bright  Star,"  were  em- 
ployed to  await  the  arrival  of  a  steam-tug,  and  to  steer  the 
vessel,  if  necessary ;  they  again  took  the  agent  on  shore.  At 
two  a  steam-vessel  arrived  from  Folkestone ;  great  efforts  were 
made  to  get  a  hawser  on  board,  and  this  attempt,  it  was  alleged, 
was  attended  with  some  danger.  Who  was  employed  in  this 
the  affidavit  does  not  state ;  I  think  it  is  fair  to  presume  that 
the  salvors  were  engaged  in  some  part  of  the  service.  The  Dover 
steam-tug  arrived,  and  the  salvors  threw  a  line  over  her,  but 
she  did  nothing.  They  then  allege  that,  with  imminent  peril, 
they  got  a  line  over  the  South  Eastern  boat  Both  anchors  were 
let  slip,  and  the  steamer  canted  the  ship's  head  round  to  the 
eastward,  when  the  hawser  broke.  The  jib  was  hoisted,  and 
the  ship  run  up  as  high  «is  possible  on  the  beach.  The  sails 
were  cut  away  ;  and  there  ended  the  service  of  these  salvors. 

The  only  question  which  appears  to  me  to  require  investiga-  This  Kt  of 
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Ths 
"  Santipore.  " 

Judgment 

saWors  in- 
curred consi- 
demble  risk. 


Cawoftbe 
Bfieamei. 


Tbeendea- 
Tcmrf  of  the 
saWort  were 
only  partly 
sacceMfal,  and 
not  of  long 
daration. 


Award  of  450/. 
to  the  boat's 
crews. 

It  is  highly 
important  to 
encourage  the 
services  of 
powerful 

steamers. 

• 

Award  of  250iL 
to  the  steamer. 


tion  as  to  this  part  of  the  case  Ib,  whether  these  services  were 
attended  with  any,  and  what  degree  of  danger ;  for,  as  we  all 
know,  that  is  a  point  of  importance  in  every  case  of  salvage. 
I  am  of  opinion  that  it  is  proved,  from  the  evidence,  that  these 
services  were  rendered  at  considerable  risk  to  those  concerned ; 
at  the  same  time,  the  risk  has  been  portrayed  in  rather  too 
glowing  colours  as  to  some  parts  of  the  case. 

As  to  the  claim  of  the  steamer.  Captain  Hathorn,  who  is  the 
superintendent  of  the  steam-boats  belonging  to  the  South 
Eastern  Company,  very  promptly  and  very  properly  took  mea- 
sures for  affording  assistance  to  this  vesseL  He  telegraphed  to 
Lloyd's,  and  took  a  message  to  Dover  and  Deal.  He  sent  out 
the  "  Princess  Mary,"  with  twenty-seven  men  on  board,  as  soon 
as  the  water  in  the  harbour  would  allow ;  and,  according  to  his 
statement,  she  was  made  fast  to  the  "  Santipore,"  and  succeeded 
in  getting  her  off  the  rocks,  when,  unfortunately,  the  tow-rope 
broke,  and  she  went  on  shore.  The  merit  of  this  service  con- 
sists in  having  got  the  ship  off  the  rocks,  and  so  having  contri- 
buted to  the  saving  of  the  cargo. 

These  being  the  outlines  of  the  case,  I  have  now  to  consider 
what  remuneration  should  be  awarded,  not  forgetting  that  the 
endeavours  were  only  partly  successful ;  the  ship  was  destroyed, 
and  parts  of  the  cargo  damaged  or  lost  to  the  owners.  The 
first  d^m  is  on  behalf  of  three  small  vessels  and  twenty-one 
men,  and  some  damage  has  been  done  to  one  of  the  vessels. 
The  service  was  not  long,  nor  in  itself  very  successful  in  the 
issue,  but  they  rendered  all  the  assistance  their  means  would 
allow ;  and,  as  I  think,  with  risk  and  danger  to  themselves.  I 
shall  allot  to  them  the  sum  of  450/. 

With  respect  to  the  steamers,  I  think  Captain  Hathom's  con- 
duct was  very  praiseworthy;  and  I  deem  it  of  great  importance 
— indeed,  of  first-rate  importance  —  that  sufficient  inducement 
should  be  held  out  for  the  employment  of  such  powerful  vessels 
in  services  of  this  description  —  vessels  which  can  render  assist- 
ance when  no  others  can.  I  shall  give,  looking  at  the  value  of 
the  service,  2501. 

In  considering  the  difference,  in  point  of  amount,  that  I  have 
awarded  to  these  two  sets  of  salvors,  I  do  not  shut  my  eyes  to 
the  fact  that  it  may  be  true  that,  in  moving  the  ship,  the 
steamer,  in  reality,  performed  the  more  essential  and  important 
service ;  but  it  was  not  attended  with  risk  or  danger.  All  the 
hazard  of  life  fell  on  the  first  set  of  salvors. 

Proctors  for  the  first  set  of  salvors,  Gostling  ;  for  the  second, 
Lawrie  ;  and  for  the  owners.  Deacon. 
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RICHARDS  against  THE  QUEEN'S  PROCTOR.        ^'S^^" 

On  admission  of  Allegation.  CAHrMMnmr. 

JciLIZABETH  MARY  BELL,  spinster,  the  deceased  in  this  in  qnestionf 
cause,  died  on  the  12th  September,  1851,  at  the  age  of  82,  ^f  a^Su?"^ 
leaving  no  known  relation.     Her  property,  entirely  personal,  meotuy  paper 
amounted  to  about  1760/.        ^  swioent  in- 

At  her  death  three  testamentary  papers,  all  in  her  own  hand-  fltroment,  the 
writing,  were  found  in  a  small  box  at  her  residence.     They  be  looked  at 
were  to  the  following  effect ;  —  ^^^«  intention 

/^  ®'  "^®  tettator. 

No.  1.  "To  Thomas  Vincent,  Esq**,  of  No.  16.   Quebec  ifateeta- 
Street,  Hyde  Park,  my  Executor,  I  leave  the  arrears  of  my  J^J^t*^. 
Annuities,  the  unexpired  Term  of  my  long  Annuities,  and  the  tain  no  expreas 
Annuity  for  a  term  of  20  years  from  1846.     Also  a  sum  of  ^"^^^ 
Money  in  the  St.  Martin's  Saving  Bank,  to  Pay  the  following  the  Coort  wiU 
Legacies: — To  the   Hospital  for   Consumptive  Patients  at  3J^(J^on^ 
Brompton,  the   Charity  for  Diseases  of  the  Eye,  and  the  from  the  mere 
Charity  for  Prevention  of  Cruelty  to  Animals,  the  sum  of  SOL  ^^"^xecntor 
each,  to  be  paid  out  of  the  Money  in  the  Saving  Bank  * — after  '^^  *^«  ■^^ 
all  Expenses  are  paid.     Debts  I  have  none.     I  wish  the  Re- 
minder to  be  divided  Equally  between  the  above  Thomas 
Vincent,  Esq'*,  and  his  two  Sisters,  Eliza  and  Ann  Vincent. 
And  now  my  good  and  kind  Friends,  whose  invariable  kindness 
Has  upheld  me  so  many  years,  will  Cause  me  to  be  Buried 
Respectable  but  Plain,  and  not  Too  soon.     May  the  Almighty 
Bless  you  alL 

"  Elizabeth  Mart  Bell. 
"July  8,  1848,  *  and  any  other  Legacy 

I  may  add  Hereafter. 
"  No.  2.  Lower  Phillimore  Place, 
**  Kensington. 

"  Elizabeth  Benson, 
"  Jane  Welleb.** 
No.  2.  "  To  my  Executress,  Eliza  Richards,  Wife  of  T.  S. 
Richards,  Esq**,  of  No.  16.  Quebeck  Street,  Hyde  Park.  If 
at  my  Decease  there  should  Remain  any  Unexpired  Term  of 
my  Long  Annuities,  the  Annuity  for  a  Term  of  Years,  Ex- 
pirg.  in  the  year  1866,  and  the  arrears  of  my  Life  Annuities, 
according  to  the  Bond  executed  at  the  Time  of  Purchase,  I 
leave  to  my  Dear  Friends,  the  above  named  Eliza  Richards,  to 
Be  Divided  Equally  with  her  Sister,  Ann  Vincent.  The  sum  of 
money  in  the  St.  Martin's  Saving  Bank,  to  Be  Disposed  of  as 
Follows:  to  the  Society  for  the  Prevention  of  Cruelty  to 
Animals,  to  the  Charity  for  the  Eyes,  and  to  the  Hospital  for 
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Richards 

iigainst 

The  Queen's 

Pboctob. 


Atteg<UUm, 


Consumptive  Patients  at  Brompton,  30/.  Pounds  Each,  and  any 

Other  Legacies  I  may  wish  to  leave." 

No.  3.  (Paper  A.).;  "  To   Smallwood  Eichards,   Esq**,   my 

Executor,  I  leave  50  Pounds.     To  Watkins,  Esq",  of  Sack- 

ville  Street,  Piccadilly,  &  Wilton  Crescent,  Knightsbridge,  50 

Pounds.     To  Ann  Vincent,  Daughter  of  the  late   Thomas 

Vincent,  Esq'®,  I  leave  One  hundred  pounds.     To  the  Fund 

for  Prevention  of  Cruelty  to  Animals,  to  the   Hospital   at 

Brompton  for  the  Consumtive  Patients,  to   the  Charity   for 

Diseases  of  the  Eye,  Forty  pounds  each.     To  Frances  Bowler, 

Widow,  55.  Grove  Place,  Brompton,  10/.  0*.  Orf.     To  Mary 

Clarah    Price,   of   Decripy    Place,    Denmark     Hill,     Surry, 

10/.  Os.  Od. 

"  Eliz™  Mart  Bell. 

**  Witness, 

**  Jane  Welleb,  **  Witness,  Elizabeth  Benson, 

**  2.  Lower  Phillimore  Place,  "  2.  Lower  Phillimore  Place, 

"  Kensington.  "  Kensington,  Aug.  22.  1851." 

Mr.  Bichards,  finding  these  papers,  assumed,  as  a  matter  of 
course,  that  the  last  operated  as  a  revocation  of  that  dated  8th 
July,  1848,  and  was  alone  the  testatrix's  will,  and  without 
mentioning,  either  to  his  solicitor  or  his  proctor,  that  any  other 
testamentary  paper  existed,  on  the  20th  September,  1851,  took 
probate  of  the  latter  paper  only. 

Miss  Vincent,  however,  having  been  informed  of  the  exist- 
ence of  the  will  of  8th  July,  1848,  under  which  she  is  named 
one  of  the  residuary  legatees,  insisted  that  it  ought  to  have 
been  proved  as  the  testatrix's  will,  and  that  the  paper  which 
had  been  proved  as  the  will  was  only  a  codiciL 

Mr.  Bichards,  having  taken  counsel's  opinion,  brought  the 
papers  Nos.  1.  and  2.,  and  the  probate  of  No.  3.,  into  the 
Registry,  with  an  affidavit  of  the  circumstances ;  and,  by  his 
proctor,  prayed  the  Court  to  revoke  the  probate  already  granted, 
and  to  grant  probate  of  the  two  paper  writings,  dated  respec- 
tively 8th  July,  1848,  and  22nd  August,  1851,  as  the  will  and 
codicil  of  the  deceased.  The  residue  falling  to  the  Crown 
under  the  last  paper,  the  Queen's  proctor  declared  he  opposed 
script  No.  1.,  being  the  will  dated  the  8th  July,  1848.  Mr. 
Bichards,  therefore,  propounded  it  in  allegation,  consisting  of 
ten  articles,  which  pleaded  in  substance  as  follows :  — 

First.  That  the  deceased  died  a  spinster,  without  any  known 
relation,  and  possessed  of  property  to  the  amount  of  about 
1760/. 

Second.   That  she  had  for  forty  years  before  her  death  been 
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ABeffotitm, 


on  intimate  terms  with  Thomas  Vincent  and  his  sisters,  and      ,  ^^^'  . 
always  expressed  great  affection  for  them.  Richabm 

Third.  That  in  July,  1848,  she  drew  up,  in  her  own  hand-  j^^^^^ 
writing,  and  on  the  8th  of  the  said  month  duly  executed,  the  Pboctcib. 
paper  writing  No.  1.,  whereby  she  bequeathed,  &c. ;  ttiat  the 
words  **  and  any  other  legacy  I  may  add  hereafter,"  written  at 
the  foot  of  the  said  will,  and  a  cross  or  mark  written  against  the 
same,  and  also  a  similar  cross  or  m&rk  appearing  in  the  said 
will,  referring  to  and  showing  where  such  words  were  to  be 
inserted,  were  written  by  the  testatrix  prior  to  the  execution  of 
her  said  will. 

# 

Fourth.  Capacity. 

Fifth.  That  Thomas  Vincent  died  11th  September,  1849 ; 
that  Eliza  Vincent  married  Thomas  Smallwood  Bichards  20th 
July,  1849,  and  died  20th  July,  1851,  leaving  her  sister,  Ann 
Vincent,  who  is  still  living. 

Sixth.  That  sometime  between  the  11th  September,  1849, 
and  the  20th  July,  1851,  but  when  more  particularly  is  un- 
known, the  deceased  drew  up  and  wrote  the  paper  marked 
No.  2.,  but  did  not  afterwards  sign  the  same. 

Seventh.  ITiat  in  the  month  of  August,  1851,  the  deceased, 
having  a  mind  and  intention  to  make  and  execute  a  codicil  to 
her  said  last  will  and  testament,  and  thereby  to  appoint  an 
executor  of  her  said  will  in  the  place  of  the  said  Thomas  Vin- 
cent, then  deceased,  and  also  to  bequeath  certain  further  lega^ 
cies,  in  pursuance  of  her  aforesaid  intention  to  that  effect, 
expressed  and  contained  in  her  said  will,  did,  with  her  own 
hand,  draw  up  and  write  the  paper  writing  now  remaining  in 
the  Registry  of  this  Court  (and  of  which  probate  has  been 
inadvertently  taken  as  the  last  will  of  the  said  deceased) ;  and 
that  on  or  about  the  22nd  August,  1851,  she  did  duly  execute 
the  same  as  and  for  a  codicil  to  her  said  will ;  that  the  deceased, 
in  and  by  her  said  codicil,  appointed  the  said  T.  S.  Bichards 
(therein  called  Smallwood  Bichards)  her  executor ;  and  thereby 
gave  and  bequeathed  certain  pecuniary  legacies,  but  did  not 
otherwise  revoke  or  vary  the  provisions  or  bequests  contained 
in  the  said  wilL 

Eighth,  ninth,  and  tenth.  The  finding  and  plight  of  the 
papers,  the  handwriting  of  the  deceased,  and  the  usual  con- 
clusion. 

The  admission  of  this  allegation  was  opposed  on  behalf  of  the 
Crown. 

Sir  J,  D.  Harding  Q.  A.  against  its  admission.  This  case 
may  be  decided,  on  the  admission  of  the  allegation,  without 
the  necessity  of  going  to  proof.    It  is  purely  a  question  of  law. 
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,  ^^^  ,      which  the  Court  may  decide  from  the  papers  themselves.     I 
RioHABDs      contend  that^  if  this  allegation  were  proved,  the  paper  No.  1. 
Tbb^u^'b   ^^"^^  °^^  ^^  entitled  to  probate,  but  has  been  revoked  by  the 
Pboctob.      latter  paper,  dated  22nd  August,  1861.     I  rely  upon  the  cases 
of  Henfrey  v.  Menfrey  (a)  and  Fl^ti/  v.  fVest  (i)    The  ap- 
pointment of  Mr.  Bichards  executor  makes  this  a  substantive 
will.     In  Henfrey  v.  Henfrey,  Sir  H  J.  Fust  say^,  "  I  have 
always  understood  that  the  appointment  of  executors  was  con- 
sidered a  gift  to  them  of  all  the  testator's  property ;  here,  by 
the  latter  paper,  all  is  given  to  the  widow ;  there  was,  there- 
fore, no  necessity  to  appoint  executors.     There  is  np  case  in 
which  it  has  been  held  that  where  there  are  two  wills,  it  is 
absolutely  necessary  that  there  should  be  a  clause  expressly 
revoking  the  appointment  of  executors,  or  that  two  substantive 
wills  shoidd  be  admitted  to  probate."    That  case  was  appealed 
and  affirmed.     On  the  appeal  (c),  Dr.  Lushington  expressed 
himself  to  a  similar  effect.     In  Plenty  v.  Weaty  the  learned 
Judge  said,  ^^  There  is  no  reference  whatever  to  any  earlier 
paper,  nor  did  anything  pass  at  the  execution  to  show  that  the 
testator  intended  to  limit  the  effect  of  the  paper  of  1838.     I 
find,  too,  in  a  codicil  of  liie  same  date  as  liie  will,  there  is  an 
appointment  of  executors,  which  has  always  been  coiisidere4  to 
effeot  a  complete  disposition."  {d)    The  present  case  is  much 
stronger ;  there  is  no  reference  to  a  former  paper,  ai^d  there  is 
«n  appointment  of  an  executor.     The  Appointment  of  executor, 
is  just  as  if  the  testatrix  had  sud,  *^  I  hereby  bequeath  to  him 
all  I  may  die  possessed  of."    This  is  the  force  of  th^  word  as 
known  to  the  law ;  and  if  persons  use  expressions  well  known  to 
the  law,  they  must  be  bound  by  them.   The  testatrix  has  clearly 
made  a  new  and  substantive  will  inconsistent  with  the  former. 

Dr.  Jenner  on  the  same  side.  The  argument  of  the  other 
side  will  rest  upon  the  disposition  of  the  residue  in  the  former 
paper.  But  that  argument  faUs,  if  we  look  more  closely  into 
the  language  of  the  paper.  The  residuary  legatees  are  clearly 
tenants  in  common,  so  that  by  the  death  of  two  of  them,  in  the 
lifetime  of  the  testatrix,  she  is  intestate  as  to  two  thirds  of  the 
residue,  {e) 

Dr.  Haggardy  contrh.  If  Dr.  Jenner^s  argument  be  correct, 
there  is,  in  point  of  property,  scarcely  anything  to  contend  for, 
as  it  is  only  one  third  of  the  residue.  That,  however,  is  a 
question  for  a  Court  of  Equity,  not  of  Probate.  The  rule  ap- 
plied before  the  year  1838  will  here  apply.  We  cannot  deal 
with  an  unexecuted  paper,  but  we  may  with  a  paper  which  is 

(fl)  2  Curt,  468.  id)  1  Rob.  268. 

(6)  1  Rob.  264.  (<?)  2  Williams  Executors,  1253-4.  ; 

(c)  4  Moo.  P.  C.  34.  2  Black.  Com.  124. 
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incomplete  as  to  the  disposition  of  the  residue.     The  cases  dted      v. 


1854. 


have  been  treated  with  this  view.  The  question  was  in  those  Riohabps 
cases  as  in  this,  what  the  testator  had  himself  recorded  as  his  xu^^mi's 
intention — what  was  the  character  which  he  intended  to  impress  Paooxoa. 
upon  the  paper.  Those  cases  were  very  different.  In  Henfrey 
y.  Henftey  the  latter  paper  gave  the  whole  property  to  the 
wife,  and  as  the  Judge  said,  there  was  no  necessity  to  appoint 
executors.  In  Plenty  v.  West  the  testator  described  it  as  his 
*^  last  will,"  both  at  the  commencement  and  in  the  attestation 
clause.  In  the  present  case  an  executor  is  appointed,  because 
the  executor  named  in  the  former  will  ¥ras  dead,  but  there  is 
here  no  disposition  of  the  residue.  Testatrix's  intention  was, 
that  the  residue  shotdd  go  to  Miss  Vincent  It  cannot  be 
said  that,  because  an  executor  is  appointed,  the  whole  of  the 
residue  is  disposed  of.  He  takes  the  legal,  but  not  the  bene- 
ficial interest.  No  argument  against  the  paper  can  be  drawn 
from  the  legacies ;  some  are  cumulative  (a),  and  some  are  new 
l^acies,  according  to  the  power  which  the  testatrix  intended  to 
reserve  to  herself  in  the  first  paper.  There  is  nothing  what* 
ever  to  show  any  intention,  on  the  part  of  the  testatrix,  that  the 
last  paper  should  revoke  the  former. 

Th.  TwUs,  on  the  same  side.  Even  if  the  present  case  conU 
not  easily  be  distinguished  from  the  cases  cited,  there  is  a  later 
case  of  the  highest  authority,  which  clearly  lays  down  the  law  as 
applicable  to  such  papers  as  those  before  the  Court :  Stoddart 
V.  Grant  and  Others,  (i) 

Sir  J.  D.  Harding  Q.  A.  replied  upon  this  case. 

Judgment  deferred. 

Sib  John  Dodson.    In  thb  case,  Miss  Elizabeth  Bell  is  the      Jtm,^ 
deceased.     She  died  upon  the  12th  of  December,  I86I9  leaving     Jttdgmtmu 
personal  property  of  the  value  of  about  17522.,  and  was  of  the  The  circnm- 
age  of  eighty-two.     She  had  no  known  relations,  but  she  had  case, 
been  very  intimate  for  forty  years  at  least  with  a  family  of  the 
name  of  Vincent,  consisting  of  a  brother  and  two  sisters.     Mr. 
Thomas  Vincent,  the  brother,  died  on  the  11th  of  September, 
1849.     Upon  the  7th  of  July,  1849,  Miss  Elizabeth  Vincent, 
one  of  the  sisters,  married  Mr.  Richards,  who  is  the  present 
party  in  the  cause,  and  she  died  on  the  20th  of  July,  1851. 
Ann  Vincent,  the  other  sister,  is  still  living. 

Three  testamentary  papers  have  been  found,  all  in  the  hand- 
writing of  the  deceased;  and  they  were  discovered  in  her 
repositories,  being  altogether  in  a  box  belonging  to  her.     One 

(a)  2  WilliamB  Executors,  1106.  (p)  1  Macq.  Scot.  App.  Cas.  163. 
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affaintt 

The  QirESN*8 

Proctor. 

Judgment 


Question  is 
whether  the 
last  paper  is 
a  sabstantiTe 
will,  or  merely 
oodicillary. 


The  Court 
must  look  to 
the  intenti<m 
of  the  tes- 
tatrix. 


of  these  papers^  which  is  before  the  Courts  marked.  No.  1.,  bears 
date  on  the  8th  of  July,  1848;  and  it  appears  to  have  been 
duly  executed  by  the  deceased,  and  attested  by  two  witnesses. 
It  appoints  Mr.  Thomas  Vincent,  the  party  whom  I  have  before 
mentioned,  executor.  No.  2.  is  a  paper  that  is  not  signed  or 
dated  in  any  way  whatever.  The  third  paper  before  the  Court 
is  marked  with  the  letter  A,  and  bears  date  on  the  22nd  of  Au- 
gust, 1851.  That  is  duly  executed  and  attested,  and  it  appoints 
Mr.  Richards  the  executor. 

Now  probate  of  the  last  paper  only  was  taken  out  by  Mr. 
Richards ;  and  it  is  said  that  this  was  done  inadvertently  ;  that 
he  proved  that,  as  the  only  will  of  the  deceased.  It  has  since 
been  brought  in,  and  he  now  prays  probate  of  paper  No.  1.,  as 
containing  the  will,  and  this  paper  A*  as  a  codicil  thereto. 

These  several  papers  are  before  the  Court ;  and  the  facts  and 
circumstances  to  which  I  have  just  briefly  adverted  are  set  forth 
in  an  allegation,  the  admissibility  of  which  is  opposed  by  the 
QueevLS  Proctor.  The  party  having  died  without  any  known 
relations,  the  QueerCs  Proctor  has  appeared,  and  opposed  probate 
of  this  instrument. 

The  question  for  the  consideration  of  the  Court  is,  whether, 
from  the  appearance  and  contents  of  the  papers  themselves, 
coupled  with  the  facts  stated  in  the  allegation,  the  script  A. 
being  the  last  in  point  of  date,  is  to  be  deemed  a  substantive 
will,  revoking  the  other  paper,  or  whether  it  is  codicillary,  and 
they  are  to  be  taken  in  conjunction  with  one  another ;  in  short, 
whether  the  two  papers  together  are  to  operate,  or  whether 
probate  is  to  be  granted,  as  originally  taken,  of  one  paper  only. 

Now  this,  I  apprehend,  must  depend  very  much  upon  the 
intention  of  the  testatrix.  It  is  that  to  which  the  Court  must 
look,  to  see  whether  it  was  really  her  intention  that  one  of  the 
papers  only  should  operate  as  her  last  will,  or  whether  it  was 
her  intention  that  the  two  papers  should  be  taken  conjointly  as 
forming  her  will,  or  one  being  considered  as  the  will,  the  other 
as  a  codicil  to  it. 

The  rule  which  is  applicable  to  cases  of  this  kind,  I  think,  is 
laid  down  very  clearly  in  the  case  cited  by  one  of  the  learned 
counsel,  namely,  Stoddart  v.  Grant  and  Others,  (a)  That  was 
a  decision  given  by  Lord  Truro :  he  appears  to  have  considered 
the  point  fully.  Though  that  is  a  judgment  upon  a  case  of 
Scotch  law  and  Scotch  testamentary  papers,  still  the  principle 
is  the  same,  because  he  refers  to  the  opinions  expressed  by  Lord 
Moncrieff  and  Lord  Murray^  who  represent  it  to  be  a  well- 


(a)  Uhi  supra. 
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established  principle  of  the  laws  of  Scotland,  that  "  where  A      ,  ^^^'  .  ^ 
deceased  has  left  various  writings,  probative  in  themselves,  for      Richards 
disposing  of  his  property,  they  are  to  be  understood  as  consti-   xhb^uhbn's 
tuting  one  testamentary  settlement,  in  so  far  as  they  have  not      Pboctob. 
been   revoked,  and  are  not  inconsistent  with  each  other."  (a)      Judgment 
That  is  the  rule  of  the  law  of  Scotland ;  —  they  are  to  prevail,  if 
they  are  not  revoked,  or  if  they  are  not  inconsistent  with  each 
other.     He  says,  "  Lord  Moncrieff  and  Lord  Murray  assent  to 
the  doctrine  laid  down  by  Mn  Justice  Williams ^  in  his  Law 
of  Executors  (b)^  Hhat  the  mere  fact  of  making  a  subsequent 
will  does  not  work  a  total  revocation  of  a  prior  one,  unless 
the  latter  expressly  revoke  the  former,  or  the  two  be  inca- 
pable of  standing  together ;  for  though  it  be  a  maxim  that  no 
man  can  die  with  two  testaments,  yet  any  number  of  instru- 
ments, whatever  be  their  relative  date,  or  in  whatever  form  they 
may  be,  so  they  be  all  testamentary,  may  be  admitted  to  pro- 
bate as  together  containing  the  last  will  of  the  deceased ;  and 
that,  although  one  may  be  partially  inconsistent  with  another  of 
an  earlier  date,  the  latter  instrument  will  revoke  the  former  as 
to  those  parts  only  where  they  are  inconsistent.'  ^     The  same 
learned  Judges  further  observe,  that  ^*  the  main  thing  to  be 
looked  to  is  the  intention  of  the  testatrix." 

Then  Lord  Truro  goes  on  to  say,  "  The  general  rule  appli- 
cable to  cases  of  this  description  is  perfectly  clear,  and  not  sub- 
ject, so  far  as  I  am  aware,  to  any  exception.  It  is  this :  that 
questions  relating  to  wills  should  be  decided  by  looking  to  the 
whole  contents  of  th3  documents,  with  a  view  to  discover  what 
is  fairly  to  be  inferred  as  the  intention  of  the  testator." 

Therefore,  I  now  propose  to  look  to  these  documents,  to  see 
whether  I  cannot  infer  from  them  what  apparently  and  what 
really  was  the  intentiop  of  the  testatrix. 

First,  with  regard  to  the  paper  marked  No.  1.,  which  is  now 
propounded  as  the  will,  it  is  in  these  terms  (c) :  "  To  Thcnnas 
Vincent,"  &c.  So  that  it  appears  from  the  addition  which  the 
testatrix  made  — **  and  any  other  legacy  I  may  add  hereafter," — 
that  at  the  time  she  was  writing  this  instrument,  she  contem- 
plated making  some  additional  legacy — some  additional  appoint- 
ment. The  purport  and  tenor  of  that  will  is  to  give  some 
legacy  to  three  charities,  which  she  mentions,  namely,  the 
hospital  for  consumptive  patients,  and  another  for  the  diseases 
of  the  eye,  and  the  society  for  the  prevention  of  cruelty  to 
animals ;  reserving  to  herself  the  power  of  making  any  additional 
legacy  which  she  may  think  proper ;  and  then  she  disposes  of 

(fl)  p.  170.  (h)  1  Williams  on  Exrs.  116.         (c)   Vide  ante,  p.  235. 

E.  &  A. —  VOL.  I.  K 


242 


THE  ECCLESIASTICAL  AND  ADMIRALTY    BEPORTS. 


1854. 

Richards 

against 

The  Queen's 

Proctor. 

Judgment 
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words  of  re- 
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the  last  paper, 


and  nothing 
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tions. 


the  residue  of  her  property  amongst  the  family  of  the  Vincents ; 
namely^  Mr.  Thomas  Vincent  and  his  two  sisters,  Elizabeth  and 
Ann. 

Thenext  paper, — at  least,  I  presume  the  next,  for  there  is  no 
date  to  it,  yet  it  is  pretty  clear  from  its  contents  that  it  is  the 
next  in  order, — is  No.  2.  That  has  neither  date  nor  signature, 
and  therefore  cannot  at  all  affect  the  present  question,  which 
relates  to  No.  1.  What  I  have  now  stated  tends  to  show  that 
it  was  an  intermediate  one ;  because  I  find  it  alleged  in  the 
allegation  now  offered,  that  Elizabeth  Vincent,  one  of  the  re- 
siduary legatees  named  in  the  will,  had,  shortly  after  the  mak- 
ing of  that  will,  married  Mr.  Richards,  and  that  then  she  died. 
It  appears  from  the  contents  of  this  paper  she  was  dead  at  the 
time  it  was  written. 

Now  we  come  to  the  paper  A.,  and  it  is  in  these  terms : 
"  To  Smallwood  Kichards,  my  executor,  I^  leave  50/.  To  — 
Watkins,  Esq.,  of  Sackville  Street,  Piccadilly,  50/.  To  Ann 
Vincent,  daughter  of  the  late  Thomas  Vincent,  Esq.,  I  leave 
lOOi" — (That  is  one  of  the  original  residuary  legatees; — in  the 
paper  No.  1.  she  leaves  her  a  legacy  of  60/.)  — "  To  the  fund  for 
the  prevention  of  cruelty  to  animals,  to  the  hospital  at  Bromp- 
ton  for  the  consumptive  patients,  to .  the  charity  for  diseases  of 
the  eve,  40/.  each."  It  will  be  recollected  that  in  the  first  will 
she  had  left  these  charities  30/. ;  she  had  reserved  the  right  of 
giving  additional  legacies,  and  here  she  gives  them  40/.  each. 
Then  it  goes  on  to  give  a  legacy  of  10/.  to  Frances  Bowler, 
widow,  and  also  a  legacy  of  10/.  to  Mrs.  Price.  These  are  the 
contents  of  the  instruments  which  are  before  the  Court  for  its 
consideration. 

Now  it  is  to  be  observed,  in  the  first  place,  that  there  is 
nothing  revocatory  in  the  last  paper  at  all ;  there  is  nothing 
about  revoking  all  former  papers,  neither  is  there  anything  in- 
consistent, as  it  appears  to  me,  with  the  contents  of  the  former 
instrument.  By  that  former  instrument  she  had  reserved  the 
right  of  giving  additional  legacies.  There  was  no  occasion  for 
that  reservation,  but  it  shows  her  intention.  By  this  paper  she 
gives  additional  legacies,  legacies  of  10/.  each  to  two  widows, 
and  additional  legacies  to  each  of  the  three  charities.  A  legacy 
of  50/.  to  Mr.  Richards,  her  executor,  and  of  100/.  to  Miss  Ann 
Vincent. 

It  appears  to  me  there  is  nothing  whatever  inconsistent  in 
these  dispositions.  It  is  to  be  observed  that  the  latter  paper 
only  gives  these  additional  legacies,  and  there  is  no  disposition 
of  the  residue  beneficially  for  the  interest  of  any  person  what- 
ever.    Looking,  then,  I  think,  to  the  intention  of  the  testatrix. 
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it  must  be  pretty  clear  that  this  was  only  following  up  her      . 
original  intention,  and  she  did  not  mean  to  revoke  that  first  in-      Richards 
strument.     The  residue  of  the  property  is  still  undisposed  of   xhe^ueem'* 
altogether ;  for  in  consequence  of  the  death  of  two  of  the  re-      Pboctob. 
siduary  legatees  out  of  three,  two  portions  of  the  residue  of  the      J^dgmeiu. 
property  of  the  deceased  are  undisposed  of  by  either  of  the  tes-  .^  siiU^ndis- 
tamentary  papers;  and  as  there  are  no  known  relations  who  posed  of  as 
hav3  been  discovered,  that  will  go  for  the  benefit  of  the  Crown,  ^jjj^jj  f^^ng 

Reference  has  been  made  by  the*  learned  counsel  to  two  cases  to  the  Crown, 
decided  by  the  late  Judge  of  the  Prerogative  Court,  showing  ^^^'^^ 
that  these  papers  ought  not  to  be  taken  in  conjunction ;  those  materially 
are  the  cases  of  Henfrey  v.  Henfrey  (a),  and  Plenty  v.  West  (b)  ;  qa^^^ 
but  it  appears  to  me  that  there   is  a  very  wide  distinction 
between  those  two  cases  and  the  present.    In  one  of  those  cases 
the  instrument  was  described  as  the  last  will.     "  This  is  my  last 
will  and  testament " ;  that  was  set  forth  at  the  commencement  of 
the  will.     In  the  attestation  clause,  again,  it  was  spoken  of  as 
the  last  will  and  testament,  and  there  was  a  disposition  of  the 
entire  property  of  the  deceased ;  and  clearly  where  there  is  a 
will  described  as  the  last  will  by  the  testator,  and  disposing  of  . 
the  whole  of  the  projM^rty,  that  must  be  revocatory  of  any 
former  instruments     It  is  said  that  one  of  them  was  not  an 
absolute  disposal  of  the  property,  but  that  it  was  disposed  of 
by  the  appointment  of  an  executor ;  that  the  appointment  of  an 
executor  would  always  be  considered  as  a  conversion  of  the    " 
property  ;  therefore,  in  point  of  fact,  the  whole  of  the  property 
was  disposed  of  by  the  last  will.     Here,  again,  it  is  said  there  The  appoint- 
is  an  executor ;  Mr.  Kichards  is  named  as  executor  in  the  last  executor  gives 
paper,  and  therefore  it  must  be  considered  that  the  whole  of  the  ^^^J^P  ^°^ 

,.  .  ',  ,         ficiai  interest 

property  is  given  to  him  ;  that  that  will  operate  as  a  conversion  in  the  pro- 
of the  whole  property,  consequently  the  entire  property  is  die-  P*^* 
posed  of,  and  it  will  operate  as  a  revocation  of  the  first  instru- 
Inent.  But  I  cannot  think  it  will  have  that  effect, — that  it  will 
give  him  a  legal  interest  by  the  lapse  of  a  beneficial  interest. 
What  I  have  to  look  at  is,  the  intention  of  the  deceased.  By 
appointing  Mr.  Kichards  executor,  and  giving  him  a  legacy  of 
50/.  for  his  trouble  as  executor,  does  she  mean  to  confer  upon 
him  the  whole  of  the  property  ?  Undoubtedly  not ;  she  never 
meant  to  take  it  away  from  parties  who  were  beneficially  in- 
terested under  the  other  paper.  True  it  is  that  two  thirds  have 
lapsed  by  the  unfortunate  death  of  the  parties,  but  the  great 
distinction  adverted  to  between  that  case  and  the  one  now 
before  the  Court  is,  that  it  was  described  as  the  last  will,  and 

(d)  2  Curt.  468.  (h)  1  Rob.  264. 
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¥ 

Richards 

against 

The  Qiteen*8 

Proctor. 

Judgment, 


The  present ' 
instrument  is 
not  even  de- 
scribed as  a 
liist  will  and 
testament 


The  descrip- 
tion of  a  paper 
as  a  last  will 
and  testament 
is  not  conclu- 
sive evidence 
of  its  being 
revocatory  of 
former  instru- 
ments. 


operated  upon  the  whole  of  the  property.  In  this  case  neither 
of  these  instruments  is  described  as  the  last  will ;  the  learned 
Judge  seems  to  think  it  conclusive  upon  all  points  that  the  last 
will  would  operate  as  a  revocation  of  all  former  papers,  and 
undoubtedly,  generally  speaking,  it  must  do  so.  He  said  he 
was  not  aware  of  any  case  in  which  it  had  been  otherwise  held ; 
and  perhaps,  at  that  time,  there  had  been  no  case  in  which  it 
was  otherwise  held.  Generally  speaking,  when  anybody  de- 
scribes an  instrument  as  his  last  will  and  so  forth,  and  makes 
an  appointment  of  executors,  that  would  necessarily  operate  as 
a  revocation  of  all  former  instruments.  This,  however,  is  not 
described  as  the  last  will,  but  merely  confers  additional  legacies, 
as  the  deceased  had  reserved  to  herself  the  right  of  doing  under 
the  former  instrument,  and  substitutes  another  executor  in  con- 
sequence of  the  death  of  the  executor  named  in  the  first  will. 
There  is  no  intimation  of  revoking  the  rest  of  the  will,  but 
merely  the  supply  of  defects  in  the  legacies  which  she  intended 
to  give,  and  the  appointment  of  an  executor  to  carry  her  inten- 
tions into  execution. 

With  regard  to  there  being  no  case  in  which  such  a  testa- 
mentary instrument  as  this  has  been  described  as  the  last  will^ 
and  was  not  intended  to  revoke  all  former  wills,  in  the  very 
case  mentioned  of  Stoddart  v.  Granty  one  of  the  instruments 
was  described  as  the  last  will.  There  were  no  less  than  seven ; 
that  was  the  fourth  in  point  of  order,  and  the  testatrix  there, 
whose  name  happened  to  be  the  same  as  this.  Belly  describes 
it  as  the  last  will  and  testament ;  but  notwithstanding  that  it 
was  held  by  Lord  Truro  and  the  House  of  Lords,  that  it  only 
formed  part  of  the  will,  the  other  instruments  were  entitled  to 
be  proved ;  it  did  not  revoke  all  former  instruments.  But 
then  it  was  because  it  was  not  the  intention  of  the  deceased. 
Generally  speaking,  when  persons  describe  a  will  as  the  last 
will  and  testament,  they  intend  to  revoke  all  former  instru- 
ments, and,  prima  facie,  that  must  be  taken  to  be  so ;  but  in 
this  case  of  Stoddart  v.  Grant,  that  document,  which  was  alone 
described  as  the  last  will,  only  gave  a  life  interest  in  the  house- 
hold furniture  to  one  of  the  servants,  and  nothing  beyond  it. 
Therefore,  though  she  described  it  as  the  last  will,  it  was  only 
considered  as  part  of  the  last  will,  and  the  three  several  papers 
prepared  and  signed  by  her  before,  as  well  as  the  three  several 
papers  afterwards  prepared  and  executed  by  her,  were  all  held 
entitled  to  probate. 

Under  these  circumstances,  I  can  have  no  hesitation  in  ad- 
mitting the  allegation  to  proof.  I  am  clearly  of  opinion  that 
it  was  not  the  intention  of  the  deceased  to  revoke  the  instru- 
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ment,  and  that  inteution  must  be  judged  of,  in  cases  of  this         ^^^^' 
kind,  according  to  the  rule  laid  down  by  Mr.  Justice  Williams.       r^_^ 
I  am  of  opinion  that  the  papers  taken  together  are  entitled  to 
probate,  that  is,  if  the  facts  set  forth  in  the  allegation  be  proved. 
On  that  ground  I  admit  the  allegation.  Allegation 

Proctors,  Nicholl,  and  the  Queen's  Proctor.  admitted. 


IN  THE  GOODS  OF  THE  RT.  HON.  HENDRIK     ^^S^Tf"^ 
JACOB  BARON  VAN  DROM,  DECEASED.  Canterbdrt 

X  HE 'Right  Hon.  Hendrik  Jacob  Baron  van  Drom,  formerly  Construction 
of  Middleburg,  in  Zeeland,  but  late  of  the  Hague,  died  there  on  ^f^^^^^J^ 
the  18th  of  January  last,  leaving  a  will  duly  executed  according  Dutch  law 
to  the  Dutch  law.  ^^P**^ 

The  appointment  of  executors  was  in  words  to  this  effect : 
^*  I  desire  that,  in  case  at  the  time  of  my  death  all  the  persons 
having  claims  upon  my  estate  shall  not  be  present,  in  the  house, 
my  said  son,  and  in  the  event  of  his  absence,  my  son-in-law, 
M.  Aert  Van  der  Goes,  and  should  he  also  be  absent,  my  son- 
in-law,  M.  William  Quartes  Van  Lifiard,  shall  immediately 
act  as  executor,  which  executorship  shall,  however,  cease  as 
soon  as  all  the  persons  having  interest  in  my  estate  shall  be 
present." 

It  appears  that  the  testator's  said  son  and  sons-in-law  were 
all  present  at  his  death,  and  that,  according  to  the  interpretation 
put  upon  the  above  appointment  of  executors  by  the  Dutch 
law,  they  are  executors  without  limitation,  and  that  they  are 
conjointly  and  separately,  according  to  such  law,  qualified  to 
administer  all  effects  and  moneys  belonging  to  the  testator  as 
general  executors.  An  affidavit  as  to  the  law  and  as  to  the 
due  registering  and  proving  of  the  will  at  the  Hague,  was 
made  by  a  notary  public  there. 

The  said  son  and  sons-in-law  had  been  sworn  as  executors 
under  a  commission  issued  from  this  Court. 

Dr.  Hughes  now  moved  the  Court  to  decree  probate  of  the 
said  will,  to  issue  to  them  as  general  executors  accordingly. 

Sir  John  Dodson.  There  is  no  difficulty  in  the  case.  It  is 
not  necessary  for  me  to  put  any  construction  upon  the  clause. 
It  appears  that,  by  the  law  of  Holland,  they  are  entitled  to  the 
administration  of  this  estate,  and  the  Court  will  adopt  that 
construction. 

Decree  accordingly, 
Proctor,  Toiler. 
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^CouS^or^       IN  THE  GOODS  OF  THOMAS  SHOOLBRAID, 
Cantebburt.  DECEASED. 

Feb.  9. 
By  the  law  of 


1  HE  deceased,  a  quartermaster,  on  half-pay,  of  her  Majesty's 
Scotland  a  45th  regiment  of  foot,  born,  and  domiciled  at  the  time  of  his 
entitled  to  any  death,  in  Scotland,  died  on  the  15th  August,  1853,  intestate, 
share  of  the       without  a  child,  parent,  or  brother,  leavincr  behind  him  Kachel 

property  of  .  ,  .  .  . 

her  husband,  Shoolbraid,  otherwise  Simpson  (wife  of  John  Simpson),  his 
of  administra-  ^^^"^^^  *^^  lawful  sister,  and  only  next  of  kin,  and  also  Mary 
tion,  nnless  at  Ann  Miller,  or  Shoolbraid,  hia  lawful  widow  and  relict, 
deathshe^as*  ^^  appeared  from  affidavits  brought  in,  that  the  deceased 
been  married  had  married  on  the  1st  of  August,  only  fourteen  days  before 
year  and  a  his  death,  and  that  by  the  law  of  Scotland,  a  widow  is  cut  off 
day.  Follow-  f^Q^  j^j,y  interest  or  participation  in  the  property  of  her  decease4 
of  the  Com-  husband,  unless,  at  the  time  of  his  deaths  she  shall  have  been 
T p"ai^^^^  married  a  year  and  a  day  ;  that  the  said  Mary  Ann  Shoolbraid, 
the  Court  the  widow,  had  not  alleged  herself  to  be,  and  was  believed  not 

Sadministt-a"  *^  ^®'  enciente ;  that  proceedings  had  been  instituted  before  the 
tiontothe  Commissary  Depute  of  the  Commissariat  of  Perthshire,  and 
ceased  in  pre!"  ^*^^  ^7  ^^'^  decree,  bearing  date  the  16th  November,  1853,  he 
ference  to  the    found  tliat  the  said  Rachel  Shoolbraid,  otherwise  Simpson,  as 

the  next  of  kin  of  the  said  deceased,  was  entitled  to  be  preferred 
to  the  office  of  executry,  as  executrix  dative^  quay  nearest  in  kin 
to  the  said  defunct  Thomas  Shoolbraid,  in  preference  to  ^Irs. 
Mary  Ann  Miller,  or  Shoolbraid,  as  widow. 

Dr.  Twiss  now  moved  the  Court  to  decree  letters  of  admi- 
nistration of  the  goods  of  the  deceased  to  be  granted  to  the  said 
Bachel  Slioolbraid,  otherwise  Simpson  (wife  of  John  Simpson), 
the  natural  and  lawful  sister,  and  only  next  of  kin,  and  the  sole 
person  entitled,  by  the  law  of  Scotland,  to  the  personal  effects 
of  the  said  deceased. 

Sir  John  Dodson.  I  cannot  understand  why  the  Court 
should  be  asked  to  pronounce  a  decree  so  much  more  extensive 
than  the  decree  of  the  Commissary  Court  of  Scotland.  That 
Court  has  decreed  the  administration  to  Mrs.  Simpson  as  nearest 
of  kih,  or  as  next  of  kin  ;  but  I  am  asked  to  decree  it  to  her  as 
the  only  next  of  kin,  and  the  sole  person  entitled  to  the  personal 
effiscts  of  the  deceased.  Why  should  this  Court  take  upon 
itself  to  do  that  which  the  Commissary  Court  has  not  done? 
The  grant  may  pass  to  Mrs.  Simpson,  in  this  Court,  under  tha 
same  character  and  description  as  it  passed  in  Scotland,  but  not 
otherwise. 

Proctor,  Tebbs, 
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IN  THE  GOODS  OF  WILLIAM  BENNETT,  ^^-^^^ 

DECEASED.  ,  Coobt  of 

rp  ,  CXNTEBBURT. 

IHE  deceased,  late  of  Enfield  Highway,  in  the  county  of       p^,  ig. 
Middlesex,  builder,  died  on  the  23rd  January  last,  leaving  a  w.  B.  wrote 
will,   all  in  his  own  handwriting,  and  signed  by  himself,  and  uin^thep^ 
apparently  attested  by  two  witnesses.  wnce  of  c.  R, 

The  signature  and  attestation  appeared  in  the  following  subscribed, 
form :  —  ^  *  *^^" 

sequent  day 

"  Signed  by  Me  William  Bennett  Testator  this  Day  ^-  ®;  ^'  ^ 

-     -  ^      ,  knowledged 

5  of  October  1853.  his  signature 

**  Witnessed  by  me  Caroline  Bennett  ^^  c  ^K^"^ 

"  Witnessed  by  me  Henry  H.  c.,  and 
Chapman  December  29. 1853."  Siif  JiS 

The  attestation  being  imperfect,  an  affidavit  of  execution  was  signature  witb- 
required  from  the  witnesses.     It  was  to  the  following  efiect :  —  ?"*  rou^rib- 
*'  Caroline  Bennett,  for  herself,  made  oath  that  on  the  5th  day  subscribed  his 
of  October  last  the  deceased  signed  his  name  at  the  foot  or  end  ^^J^  ^^ 
of  the  said  paper-writing,  as  the  same  now  appears,  as  and  for  cause  C.  B. 
his  last  will  and  testament,  in  the  presence  of  this  deponent,  no  agai^instead 
other  person  being  present ;  that  this  deponent  thereupon,  at  the  of  acknow- 
request,  and  in  the  presence  only  of  the  said  deceased,  subscribed  signature. 
her  name  thereto  as  the  same  now  appears.    And  the  said  Caro- 
line Bennett  and  Henry  Chapman  further  jointly  made  oath 
that  on  the  29th  day  of  December  last  the  said  deceased,  in  the 
presence  of  both  these  deponents,  present  at  the  same  time,  pro- 
duced the  said  paper-writing,  and,  referring  thereto,  said  to  the 
deponent,  Henry  Chapman,  *  This  is  my  will ; '  and  pointing  to 
his  said  subscription,  added, '  You  see  this  is  my  writing ;  I  want 
you  to  put  your  name  at  the  bottom ;'  that  the  deponent  Caro- 
line Bennett  thereupon  pointed  to  her  signature,  and  said,  *  This 
is  my  signature ;'  that  the  deponent,  Henry  Chapman,  then,  in  the 
presence  of  the  said  Caroline  Bennett,  and  of  the  said  deceased, 
subscribed  his  name,  as  the  same  now  appears,  adding  the  words 
and  figures,  December  29.  1853.*^ 

Counsel  moved  for  probate. 

Sir  John  Dodson.  The  motion  must,  of  course,  be  rejected. 
The  will  is  invalid,  as  the  first  witness  did  not  sign  her  name 
again,  instead  of  only  acknowledging  her  signature,  (a) 

Proctor,  Lochner. 

(a)  This  case  is  reported  in  the  King^  3  Curt.  243.),  that  a  testator 
hope  that  attention  may  be  drawn  to  may  have  acknowledged  his  signa- 
the  hardship  of  the  law.  In  the'  ture  in  the  joint  presence  of  two 
year  1S42  it  was  decided  (Moore  v.      witnesses,  and  these  witnesses  may 
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Pbtvy 
Council. 


B N  against  B 


•N. 


Nullity.    Mai-    1  HIS  was  a  Cause  or  business  of  nullity  of  marriage,  brought 

by  A.  B ,  Esq.,  against  L.  H.  W.  M e,  falsely  calling 


formation. 
A  husband 


having  been       herself  B n,  and   pretending  to   be  the  wife  of  the  said 

yeara  married    -^^  ^ °*  ^V  reason  of  the  natural  and  incurable  malforma- 


tion of  the  parts  of  generation  of  the  said  L.  H.  W.  M e. 

The  suit  commenced  in  the  Consistory  Court  of  London, 
where  a  libel  was  brought  in  on  the  3rd  of  September,  1852, 
which  pleaded  in  substance :  — 

First  and  second  Articles.  The  celebration  of  the  marriage  at 
Belgaum,  in  the  East  Indies,  on  the  26th  of  June,  1835. 

Third  and  fourth.  That  the  parties  cohabited  as  husband 
iTe^i ;  ist  That  and  wife  (save  that  the  said  marriage  in  fact  was  never  consum- 

time  alone  lafTI    ^^^j^   ^jy  j^^^^^  jg^^^  ^^^^  ^^^  ^^^  L.   H.  W.  M.  came  to 

England  for  the  benefit  of  her  health,  under  medical  advice; 
thai  the  said  A.  B.  being  in  the  civil  service  of  the  East  India 
Company,  continued  resident  in  the  East  Indies  until  March, 
1844,  when  he  returned  to  England  on  leave,  and  arrived  there 
May  31st,  in  that  year;  that  he  immediately  rejoined  the  said 


and  having 
constantly 
cohabited  with 
his  wife  for 
several  years, 
instituted  a 
suit  for  nullity 
by  reason  of 
the  incurable 
malformation 
of  the  wife. 


mot^  but, 
coupled  with 
other  facts 
proTing  in- 
sincerity, wUl 
operate  as  a 
bar  to  such  a 
suiL    2nd. 
That  lapse  of 
time  must  be 

accounted  for.  Srd.  That  the  evidence  in  the  present  case  did  not  sufficiently  account  for  lapse  of 
time,  but  showed  partial  connection  to  have  taken  place  between  the  parties,  ^nd  that  the  suit 
was  instituted  alio  intuitu,  4th.  That,  under  the  whole  circumstances  of  the  case,  the  husband 
was  not  entitled  to  a  decree  of  nullity. 


have  subscribed  their  names  in  the 
presence  of  the  testator  precisely  as 
m  the  present  case,  and  yet  that  the 
will  is  invalid  under  the  statute  be- 
cause one  of  the  witnesses  signed  his 
name  in  attestation  of  the  testator*s 
signature  before  the  testator  acknow^ 
ledged  such  signature  in  the  joirU pre' 
sence  of  the  ttoo  witnesses^  and  that 
after  such  acknowledgment  the  first 
witness  only  acknowledged  his  signa^ 
ture  instead  of  rtsubscribing  the  will. 
The  will  is  invalid  because  the  first 
witness  did  not  sign  her  name  to  the 
will  twice. 

It  may  be  doubted  whether  the 
wording  of  the  law  and  not  the  in- 
tention of  the  Legislature  has  not 
excluded  such  wills  from  probate, 
because  we  find  the  recommendation 
of  the  Real  Property  Coi^missiouers, 
upon  which  the  law  of  execution  was 
founded,  to  this  effect :  "  We  there- 
fore propose  that  every  will  should 
be  signed  by  the  testator  in  the  pre- 
sence of,  or  the  signature  acknow- 
ledged to,  two  witnesses  present  at 
one  time ;  and  that  they  should  sub- 
^ribe  their  names  in  the  presence 


of  each  other,  or  that  one  having 
signed  firsts  should  acknowledge  his 
signature  and  be  present  when  the 
attestation  is  signed  by  the  other" 
(4Rep.  R.  P.  C.  18.)^ 

Here  we  have  their  object  and 
intention  plainly  and  fully  express- 
ed ;  but  they  seem  to  a  certain  ex- 
tent to  have  defeated  it  by  the  con- 
ciseness with  which  they  afterwards 
(p.  80.)  expressed  their  propositions 
for  alterations  of  the  law,  viz.  "  that 
the  signature  shall  be  made  or  ac- 
knowledged by  the  testator  in  the 
presence  of  two  or  more  credible 
witnesses  present  at  one  time^  who 
subscribe  Aeir  names  to  the  will.** 

Now  it  is  plain  that  the  sole  ob- 
ject of  the  Commissioners  in  the 
words  "  witnesses  present  at  one 
time,  who  subscribe  their  names  to 
the  will  **  was  a  simultaneous  acknow- 
ledgment to  the  witnesses,  and  not  a 
simultaneous  subscription  of  the  wit- 
nesses,  provided  they  acknowledged 
their  signatures  to  each  other;  so 
that  by  the  Commissioners  such  wills 
as  Kings  and  Bennett's  would  not 
have  been  invalidated. 
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Tm  H.  W.  M.,  and  cohabited  with  her  at  various  places  until         IS64. 
the  summer  of  the  year  1845,  when  he  finally  separated  himself       ^ ^ 

from  her.  agamH 

Fifth  and  sixth.   That  the  marriage  was  never  consummated,      ^^  ^j, 
hj  reason  of  the  malformation  of  the  lady,  and  that  the  same 
was  incurable,  and  not  to  be  remedied  or  removed  by  art 

Seventh.  That  the  said  A.  B.  soon  became  aware  that  the 
parts,  &c,  were  in  such  a  state  as  to  prevent  the  consummation 
of  their  said  marriage ;  but  that  he  was  not  aware,  until  he 
became  so  as  and  at  the  period  hereinafter  pleaded,  that  such 
the  obstacle  to  its  consummation  was  incurable  or  irremediable ; 
that  from  the  summer  of  1845,  until  November,  1847,  when  his 
leave  of  absence  expired,  he  was  compelled  to  and  did  travel 
about  in  England,  Scotland,  and  Ireland,  for  his  own  health; 
that  in  November,  1847,  he  quitted  England  for  the  East 
Indies,  where  he  continued  discharging  his  official  duties  until 
the  beginning  of  the  year  1852,  when,  having  again  obtained 
leave  of  absence,  he  arrived  in  England  in  the  month  of  April ; 
that  it  was  only  since  such  his  return  to  England  that  he 
became  aware,  to  wit,  from  the  information  of  one  or  more 
medical  practitioner  or  practitioners  whom  the  said  L.H.W.M. 
had  consulted  from  time  to  time,  and  to  whose  inspection  she 
had  submitted  her  person,  in  respect  to  her  aforesaid  malforma- 
tion and  consequent  impotency  or  incapability,  that  the  same 
were  not  to  be  removed  or  remedied  by  art,  but  were  absolutely 
incurable,  and  which  information  so  obtained  hath  led  to  the 
institution  of  this  suit. 

Eighth.     Pleaded  confessions  of  the  said  L.  H.  W.  M. 

Ninth,  tenth,  and  eleventh.  Pleaded  the  jurisdiction,  &c 

The  admission  of  this  libel  was  opposed  upon  the  ground  that 
the  great  lapse  of  time  between  the  marriage,  in  1835,  and  the 
institution  of  the  suit,  in  1852,  itself  constituted  a  bar  to  the 
suit 

Dr.  Haggard  and  Dr.  iZ.  PhiHimore,  in  opposition  to  the  libel, 
cited  Norton  v.  Seton  (a),  Mortimer  v.  Mortimer  (i),  Gtiest  v. 
Shipley  (c),  Harris  v.  Ball  (d\  Briggs  v.  Morgan,  (e) 

Dr.  Addams  and  Dr.  Ttoiss,  in  support  of  the  libel,  cited 
D e  V.  A g.  (/) 

Dr.  Lushington  admitted  the  libel,  and  delivered  the  fol-  p^c.  16.  issa. 
lowing  judgment :  -^ 

This  is  a  suit  brought  by  the  husband  against  the  wife,  seeking  Judgment  in 
to  have  a  fact  of  marriage,  had  in  the  year  1835,  pronounced  Court. 


(a)  3  PhiU.  158.  (d)  3  Phill.  155. 

lb)  2  Hag.  Cons.  312.  {eS  Ibid.  p.  325. 

(c)  Ibid.  p.  321.  (j)  \  Robt.  279. 
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\^^''  ^      null  and  void,  by  reason  of  a  natural  andittcurable  malformation 

B ^N        of  her  sexual  organs,  which  existed  at  the  date  of  their  marriage. 

^S^^^  Almost  all  Judges  have  expressed  their  extreme  annoyance  in 

having  had  to  deal  with  suits  of  this  nature,  and  of  all  no  one 
had  so  strong  an  aversion  as  the  late  Sir  John  NichoU ;  stilly 
when  such  suits  were  rightly  brought,  they  have  considered 
themselves  bound  to  give  them  due  attention. 

It  is  a  mistake  to  assert  that  Ecclesiastical  Courts  annul  mar- 
riages in  cases  like  the  present,  for  these  marriages  are  in  them- 
selves, ab  initio,  void.  There  is  no  injury  to  complain  of  when 
the  marriage  is  pronounced  nuU  and  void ;  the  injury  had  been 
previously  inflicted  by  one  or  other  of  the  parties;  sometimes, 
perhaps,  knowingly ;  sometimes  in  utter  ignorance  of  his  or  her 
state  at  the  date  of  the  marriagre. 

The  objection  raised  against  the  admission  of  this  libel  has 
been  confined  to  a  single  point,  namely,  the  length  of  time  which 
has  elapsed  between  the  marriage  and  the  institution  of  this 
suit.  The  questions,  however,  which  I  must  consider  are  :  Ist. 
Whether  delay  b  itself  an  absolute  bar  ?  And  if  not,  2nd.  If ' 
a  bar  when  not  accounted  for,  whether  circumstances  are  not 
alleged  in  this  case  so  as  to  prevent  time  operating  as  a  bar  ? 

I  confess,  when  I  at  first  read  over  the  papers,  I  felt  some 
difficulty  respecting  time  forming  a  bar  to  a  suit  of  this  nature. 
I  must  recollect,  however,  that  the  Consistorial  Courts,  as  well 
as  the  Court  of  Arches,  are  Courts  of  Law,  and  not  Courts  of 
Equity,  and  that  I  nowhere  find  time  prescribed,  or  rules  laid 
down  respecting  lapse  of  time.  No  instance  has  been  mentioned 
to  me  in  which  a  Judge  has  said  a  particular  number  of  years 
constitutes  a  bar  ;•  and  I  cannot  discover  that  when  a  suit,  like 
the  present,  has  terminated  unfavourably  to  the  promoter,  there 
were  not  other  circumstances,  besides  the  question  of  time,  co- 
operating. It  is  manifest  that  the  case  of  Harris  v.  Ball, 
much  relied  on  in  argument,  was  not  decided  on  the  question  of 
time ;  the  exact  ground  on  which  the  Court  of  Delegates  dis- 
missed that  suit  appears  in  a  note  to  Norton  v.  Seton.  (a) 

Having,  then,  no  precise  authority  for  my  guide  I  am  placed 
in  some  difficulty  ;  still,  I  think  I  should  be  placing  myself  in 
much  greater  difficulty,  and  opening  the  door  to  uncertainty,  if 
I  attempted  to  define  what  would  constitute  a  bar.  Supposing 
I  were  to  fix  on  seven  years,  why  should  not  six  and  a  half 
equally  prevail?  On  the  other  hand,  were  I  to  say  that  seven 
were  not  a  bar,  why  should  eight  constitute  one  ?  I  think  it 
must  be  obvious  that  to  introduce,  as  it  were,  a  Statute  of  Limi- 
tations, where  none  exists,  would  be  vain.    It  is  not  competent, 

(fl)  3  Phill.  156.  note;?. 
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however,  for  me  to  say  that,  looking  at  certain  dicta  of  Lord      ,  ^^^^  , 

Stowell  and  Sir  John  NichoU,  time  may  not  form  an  element  in       b ^ir 

some  cases ;  nevertheless,  I  repeat,  there  is  no  authority  with        °y***** 
which  I  am  acquainted  for  saying  that  time  alone  will  constitute 
a  bar. 

There  is,  undoubtedly,  a  wide  distinction  between  a  suit  like 
the  present  ajid  a  suit  for  divorce  by  reason  of  adultery.  In  the 
latter,  delay  in  instituting  a  suit  after  the  ground  of  complaint 
has  become  known  is  an  important  ingredient ;  and,  were  it  not  .  :  .: 
so  regarded,  great  injustice  might  accrue  to  the  defendant  by 
rendering  that  party  incapable  of  disproving  the  charge,  or  of 
establishing  that  which  would  be  in  law  a  just  defence^ — whether 
a  counter  charge  of  adultery,  or  of  acquiesence  in  the  offence 
committed.  On  the  other  hand,  in  suits  of  a  like  nature  with 
the  present,  no  such  injury  can  result ;  the  proofs  are  of  a  totally 
different  character ;  they  must  be  by  ocular  inspection*  In  shorty 
there  is  no  similarity  between  the  two. 

Assuming,  however,  that  mere  delay  unaccounted  for  would 
be  an  obstacle,  I  proceed,  in  the  second  place,  to  consider 
whether  any  and  what  circumstances  arc  alleged  in  this  libel  to 
account  for  delay  in  instituting  this  suit. 

It  appears  that  the  marriage  took  place  in  India,  where  the 
parties  cohabited  for  five  years,  namely,  until  June,  1840,  and 
that  there  is  nothing  whatever  in  their  respective  ages,  at  the 
date  of  the  marriage,  to  make  the  observations  of  Lord  Stowell, 
in  the  case  of  Briggs  v.  Morgan  (a),  here  applicable.  I  never 
could  hold  five  years  to  be  a  bar,  a  fortiori^  when  the  cohabita- 
tion has  been  in  India,  for  there  are  not  the  same  means  in  that 
country  for  making  inquiry  and  of  obtaining  advice  as  exist  in 
England.  To  proceed  with  the  facts :  it  appears  that  the  lady 
came  to  this  country  in  1840;  that  she  was  joined  by  her  hus*^ 
band  in  1844 ;  that  they  cohabited,  at  intervals,  in  the  course 
of  a  twelvemonth  ;  that  in  1847  he  went  back  to  India,  leaving 
his  wife  in  England,  and,  lastly,  returned  to  this  country  in 
April,  1852.  Taking  this  statement  to  be  true,  I  must  ob- 
serve that  it  is  to  be  lamented  that  the  husband  did  not  adopt 
some  means  in  the  interval,  between  1844  and  1847,  when 
he  had  full  opportunity  to  ascertain  the  true  condition  of  his 
wife ;  he  was  aware,  at  an  early  stage  of  their  cohabitation,  that 
there  was  something  wrong;  nevertheless,  he  did  not  satisfy 
himself  of  her  alleged  incurable  condition  until  the  present 
year.  There  is  some  blame  for  this  delay,  still  I  must  recollect 
that  when  in  India  he  was  placed  in  difliculty ;  he  had  not  th^ 
same  facility  for  obtaining  advice  as  he  would  have  had  in  tl^ 

(a)  2  Hag.  Cons.  330. 
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country.  After  a  due  consideration  of  the  question  raised  on 
argument,  and  bearing  in  mind  that  I  know  of  no  authority  for 
saying  that  delay  alone  in  instituting  such  a  suit  would  be  a  bar, 
though,  if  a  bar,  the  lapse  of  time  is  partially  accounted  for,  I 
have  come  to  the  conclusion  that  I  should  not  be  acting  rightly 
were  I  to  prevent  the  husband  the  opportunity  of  establishing 
his  case.     I  therefore  admit  the  libel. 


Judgment  in 
the  Arches 
Court. 


Jan.  27. 185a.       From  this  decision  an  appeal  was  prosecuted  in  the  Arches 

Court  of  Canterbury,  where  Sir  John  Dodson  affirmed  the 
judgment  of  the  Consistory  Court. 

After  stating  the  facts  of  the  case  the  learned  Judge  pro* 
ceeded.  The  objection  taken  to  the  admission  of  this  libel  was 
solely  on  the  ground  of  delay  on  the  husband's  part  in  instituting 
the  suit,  but  the  learned  Judge  of  the  Court  below  overruled 
that  objection ;  the  question  which  I  have  to  determine  is, 
whether  his  decision  is  well  founded. 

I  may  observe,  in  the  outset,  I  do  not  discover  on  the  face  of 
the  libel  any  reason  to  suspect  fraud  or  insincerity.  The  sole 
question  is,  whether,  after  such  an  interval  as  has  occurred  be- 
tween the  marriage  and  the  separation,  the  husband  is  entitled 
to  his  prayer. 

It  was  not  pretended  to  be  asserted  at  the  bar  that  any 
statutable  limitation  on  such  a  suit  as  the  present  exists.  I 
was  not  referred  to  any  authority,  either  from  the  general 
Canon  Law  or  any  text  writer,  to  make  good  the  assertion  that 
delay,  pep  se,  will  operate  as  a  bar ;  in  fact,  it  was  admitted  that 
the  question  is  one  primce  impressionism  However,  certain  cases 
were  mentioned  which  were  supposed  to  furnish  some  analogy ; 
but,  to  my  mind,  I  must  confess  they  had  little  or  no  bearing, 
more  especially  those  cited  from  the  Admiralty  Reports^  inas- 
much as  the  Judge  of  that  Court  has,  by  his  commission,  an 
equitable  jurisdiction,  which  this  Court  does  not  possess.  Some 
decisions  in  this  and  the  Consistorial  Court  were  referred  to, 
which  it  is  necessary  for  me  to  examine. 

The  case  of  Harris  v.  BalU  not  reported,  is  thus  mentioned 
and  observed  upon  by  Sir  John  Nicholl  in  his  judgment  in 
Norton  v.  Seton  (a) :  "  The  lapse  of  time  may  act  as  an  abso- 
lute bar  to  the  suit  not  brought  by  the  party  injured.  In  Ball 
V.  Ball  it  was  so  held  by  the  Delegates."  This  passage  was 
cited  by  counsel  to  show  that  delay  is  an  ingredient  in  such  a 
case  as  the  present ;  but  I  confess  I  cannot  understand  the  pas- 
sage after  looking  at  the  facts  of  that  case  as  stated ;  there 
must  be  some  mistake  in  the  report.     It  appears,  at  pp.  155, 

(fl)  3  Phil.  159. 
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156.,  that,  after  a  cohabitation  of  seven  years,  the  suit  was  in-      .  ^^^  ^ 
stituted  by  the  wife,  the  party  injured;  that  her  libel  was  orf-       B — » 
mitted  by  the  delegates,  and  evidence  taken  thereon ;  that  the       ^^t 
ground  of  their  decision  against  the  wife  was  not  by  reason  of 
delay  in  instituting  the  suit,  but  from  the  circumstance  of  her 
having  *'  totally  failed  in  the  proof  of  her  libel."     In  fact,  then, 
time — delay — was  not  the  pc^nt,  but  defective  proof.     The  case, 
therefore,  of  Harris  v.  Ball  is  not  an  authority  for  the  present 
purpose. 

The  next  case  cited  was  Guest  v.  Shipley,  (a)  The  parties 
were  married  in  1813,  and  the  suit  was  instituted  in  1820  on 
the  part  of  the  husband  against  the  wife ;  but  on  a  perusal  of 
the  judgment,  it  is  evident  the  decision  was  not  founded  on 
delay.  The  principal  feature  of  that  case  was  that,  in  a  suit 
for  adultery  brought  by  Mrs.  Guest  two  years  after  her  mar- 
riage, Mr.  Guest  had  himself  confessed  the  validity  of  the 
marriage.  Lord  Stowell  dwelt  on  that  admission,  and  took  into 
account  the  conduct  of  the  husband  as  established  by  his  own 
letters.  It  appears  that  the  wife  was  possessed  of  separate 
property,  and  that  the  husband's  letters  furnished  proof  of  an 
attempt  to  extort  money.  Though  in  the  course  of  the  judg- 
ment his  Lordship  did  say,  '*  But  the  length  of  time  which  has 
elapsed,  is  in  itself  almost  a  bar,**  he  did  not  go  the  length  of 
saying  that  delay  per  se  would  constitute  a  bar.  It  is  clear  to 
me  that,  in  the  conclusion  arrived  at  in  that  case  by  the  Courtf 
the  question  of  delay  did  not  form  a  feature.  The  sentence 
was  given  in  favour  of  Mrs.  Guest  on  the  grounds  that  her 
husband  had,  on  a  previous  occasion,  admitted  the  validity  of 
the  marriage,  and  showed,  by  his  conduct,  that  the  suit  of 
nullity  was  instituted  with  the  view  to  extort  money. 

I  will  now  proceed  to  examine  the  main  circumstances  of 
the  case  of  Briggs  v.  Morgan  (i),  which  was  also  cited.  In  the 
original  libel  given  in  sixteen  months  after  the  marriage,  the 
ages  of  the  parties  were  not  stated,  and  that  circumstance  Lord 
Stowell  considered,  in  such  a  suit,  to  be  an  important  omission. 
Subsequently  it  turned  out  that  in  the  year  1818,  when  the 
marriage  took  place,  the  woman  was  a  widow  of  fifty  years  of 
age,  and  the  man  forty-two,  and  that  she  had  been  the  wife  of 
a  former  husband  for  eighteen  years.  His  Lordship  observed, 
that  ^^  diifercnt  considerations  have  been  applied  to  persons  of 
advanced  age  and  to  those  of  an  earlier  period  of  life  with  great 
reason  and  propriety.  In  the  case  of  young  persons,  the  injury 
is  greater ;  in  age  more  advanced,  the  mode  of  inquiry  is  less 
conclusive  " "  the  woman  was  fifty  years  of  age  at 

(a)  2  ling  Cons.  321.  (6)  2  Ilag.  Cons.  32S. 
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^^^^*   .       the  time  of  tbis  marriage,  rather  beyond  the  crisis  when  the 

B N       expectation   of  children    can  reasonably   be   entertained,    and 

J^^^^  more  particularly  in  the  case  of  a  woman  who  had  been  married 
many  years  before,  and  had  no  children.  The  age  of  the  man 
ia  not  much  a  subject  of  observation,  except  that  it  is  beyond 
the  octavum  lustruniy  at  which  an  experienced  writer  describes 
the  passions  to  be  in  a  state  of  greater  composure ;  at  any  rate, 
it  is  an  age  at  which  the  disappointment  on  that  account  may  be 
presumed  less  grievous,  especially  in  the  case  of  a  marriage  to 
a  woman  older  than  himself.  This  is  not  the  only  symptom 
of  insincerity  in  the  present  complaint.  There  is  the  delay  of 
'sixteen  months,  which  is  not  easily  accounted  for,  in  a  case  in 
which  the  proof  of  continued  cohabitation  is  not  required ;  for 
in  the  case  of  actual  malconformation,  no  such  proof  is  required. 
The  party,  according  to  his  own  description  of  the  case,  might 
have  made  his  application  at  a  much  earlier  period.  The  proofs 
of  an  effective  cohabitation  with  the  former  husband  are  clear 
and  strong,  both  by  the  affidavit  of  the  laundress,  and  of  other 
persons ;  and  if  the  Court  is  not  deceived  in  the  inferences  to 
be  drawn  from  them,  it  cannot  be,  as  it  is  alleged,  a  case  of 
natural  malconformation."  The  learned  Judge,  after  having 
observed  on  other  features  of  insincerity  in  the  case,  then  said, 
**  Under  such  circumstances,  the  Court  will  not  think  itself 
justified  in  exposing  a  woman  of  this  advanced  age  to  the  only 
proofs,  certainly  of  an  offensive  nature,  by  which  the  alleged 
defect  caa  be  satisfactorily  established."  It  is  clear,  from  the 
report  of  the  above  case,  that  Lord  Stowell  did  not  consider  the 
delay  in  instituting  the  suit  an  obstacle ;  he  was  at  first  disposed 
to  admit  the  libel,  but  ultimately  rejected  it ;  principally  on 
account  of  the  advanced  age  of  the  woman,  and  some  features 
of  insincerity  manifested  l)y  the  husband. 

I  do  not  consider  it  necessary  to  travel  through  the  case  of 
Norton  v.  Seton,  (a)  It  is  sufficient  to  say  that  it  was  a  suit  in 
which  the  husband,  the  party  complaining,  alleged  his  own 
*  impotency,  though  by  the  Canon  Law  that  circumstance  may 
not  be  an  obstacle  to  the  suit,  provided  the  complaining  party 
was,  at  the  date  of  the  marriage,  ignorant  of  the  defect;  still  if 
the  marriage  be  contracted  scienter^  as  Sir  John  NichoH,  in 
Norton  v.  Seton,  considered  to  be  the  case,  the  party  will  not  be 
permitted  to  take  advantage  of  his  own  fraud. 

In  no  one  of  the  cases  which  I  have  examined  do  I  find  that 
the  decision  turned  on  the  question  of  delay  in  instituting  the 
suit,  though  in  two  of  these  cases  there  had  been  a  cohabitation 
for  seven  years.     In  the  present  suit  there  was  certainly  a  con- 

(//)  3  Phil.  147. 
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tinuous  cohabitation  for  five  years  between  1835  and  1840;      .  }^S4.  ^ 

but  it  is  to  be  observed  that  that  occurred  in  a  part  of  the       b m 

world  where,  in  all  probability,  satisfactory  medical  advice  on  ^!^i 
such  a  case  could  not  easily  be  had.  The  cohabitation  was 
then  interrupted  till  May,  1844,  when  it  was  renewed  for  a 
small  period  under  the  circumstances  stated  in  the  libel ;  the 
parties  finally  separated  in  1845 ;  the  husband  afterwards  went 
back  to  India,  and  did  not  return  to  this  country  until  early  in 
the  year  1852,  when  he,  as  he  states,  for  the  first  time  obtained 
information  of  the  condition  of  his  wife.  If  any  fact  set  forth 
in  the  libel  be  misstated,  it  may  be  counterpleaded  by  the  wife. 
In  the  present  state  of  the  law  the  truth  of  the  facts  may  be 
easily  ascertained,  since,  for  anything  that  I  know  to  the  con-' 
trary,  both  husband  and  wife  may  be  examined  as  witnesses  in 
this  case. 

After  a  consideration  of  all  the  facts  set  forth,  I  am  of 
opinion  that,  as  no  authority  has  been  discovered  for  saying 
that  lapse  of  time  alone  is  a  bar  to  such  a  suit,  I  cannot  reject 
this  libel.  I  will  not,  however,  go  the  length  of  saying  that  in 
no  ease  can  delay  operate  as  a  bar ;  but  I  say  that  as  there  is 
no  obstacle  arising  from  the  respective  ages  of  the  parties,  and 
nothing  in  the  conduct  of  the  husband  to  lead  me  to  question 
hb  sincerity,  I  should  not  be  warranted,  under  all  the  circum- 
stances stated  in  this  case,  in  rejecting  the  libel. 

From  this  judgment  an  appeal  was  prosecuted  to  the  Judi-  ^F*'  ^3. 1S53. 
cial  Committee  of  the  Privy  Council,  when  their  Lordships, 
after  hearing  counsel,  were  pleased  to  declare  that  they  would 
not  then  express  any  opinion  as  to  the  very  important  point  of 
law  raised  in  the  case ;  but,  desiring  to  have  the  case  more  fully 
before  them,  they  would  admit  the  libel  for  that  purpose  only, 
retaining  the  cause,  but  reserving  to  the  appellant  at  the  future 
hearing  the  full  benefit  of  the  point  of  law. 

The  libel  having  been  admitted,  two  witnesses  were  examined 
to  prove  the  fact  of  marriage  and  cohabitation ;  and  Dr.  Lowch, 
Dr.  Ferguson,  and  Mr,  Partridge,  having  been  appointed  the 
medical  inspectors,  made  their  report,  and  were  also  examined 
upon  the  sixth  article,  and  interrogatories  were  administered 
to  them. 

An  allegation  was  then  given  in  and  admitted  without  oppo- 
sition on  behalf  of  Mrs.  B.  to  the  following  effect :  — 

The  first  and  second  articles  pleaded, —  actual  consummation  Alle^tion  on 
of  the  marriage,   and   also   conversation   and  correspondence  ^^**^  of  the 
between  Mr.  and  Mrs.  P.  respecting  her  being  or  becoming  in 
the  family  way. 
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1854.  Third.  Exhibited  three  letters  from  Mr.  B.  to  his  wife,  dated 

respectively  in  1837,  1839,  and  1840. 

Fourth.  That  Mrs.  B.  being  disappointed  at  not  becoming 
pregnant,  with  the  consent  of  her  husband  consulted  a  surgeon 
in  great  practice  in  Belgaum  ;  that  Mr.  B.  never  suggested  that 
his  wife  was  formed  differently  to  other  women,  nor  proposed 
that  she  should  consult  any  medical  man  as  to  any  possible 
malformation,  nor  himself  made  inquiry  relative  thereto,  and 
that  the  said  surgeon  prescribed  for  Mrs.  B.,  and  held  out 
expectations  that  she  would  become  pregnant. 

Fifth.  That  when  Mrs.  B.  quitted  India  for  England  in 
1840  for  the  benefit  of  her  health,  Mr.  B.  promised,  and  in- 
tended, to  join  her  in  England  in  the  course  of  the  ensuing 
year,  but  was  subsequently  induced,  by  the  state  of  his  own 
health,  and  by  a  new  appointment  in  the  service  of  the  East 
India  Company,  to  change  his  intentions  in  that  respect ;  and 
in  order  to  reconcile  his  wife  to  such  change  in  his  plans,  wrote 
a  letter,  dated  July  15.  1841,  and  thatj  accordingly,  he  did  not 
rejoin  her  until  May,  1844.  That  during  the  whole  of  such 
his  separation  from  her,  Mr.  B.  corresponded  with  her,  though 
after  a  time  in  terms  of  diminished  affection,  insomuch  that  he 
threatened  not  to  live  with  her  in  England,  on  the  ground  of  an 
alleged  incompatibility  in  their  tempers. 

Sixth.  Exhibited  fifteen  letters  from  Mr.  B.  to  his  wife, 
dated  in  the  years  1837,  1840,  1841,  1842,  1843,  and  1844. 

Seventh.  That  a  few  months  after  Mr.  B.  had  rejoined  his 
wife  in  May  or  June,  1844,  and  renewed  bis  cohabitation  with 
her,  he  revived  the  suggestion  that  they  should  live  separate, 
on  the  ground  of  incompatibility  in  their  respective  tempers  ;  and 
he  wrote  certain  letters  to  her,  insisting  that  an  arrangement 
should  be  entered  into  for  that  object,  which  was  most  reluct- 
antly assented  to  by  her.  That  in  pursuance  of  such  arrange- 
ment, Mr.  B.  made  his  wife  a  stipulated  allowance  for  her 
maintenance,  and  paid  her  frequent  visits  for  a  few  days  at  a 
time. 

Eighth.  Exhibited  five  letters  from  Mr.  B.  to  his  wife, 
written  in  the  month  of  October,  1844. 

Ninth.  That  the  last  occasion  of  Mr.  B.  so  visiting  his  wife 
was  in  April,  1846,  when  he  cohabited  with  her  for  a  few  days, 
promising  to  repeat  the  visit  in  a  month's  time,  but  that  he 
never  afterwards  saw  her,  and  from  that  time  almost  wholly 
ceased  to  write  to  her,  or  to  have  any  communication  with  her, 
direct  or  indirect.  That  on  the  said  last  visit,  and  on  all  other 
occasions  of  his  being  with  her  after  his  return  from  India,  he 
lived  and  cohabited  with  her  as  his  wife,  and  constantly  had 
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sexual  intercourse  with  her,  and  never  on  any  occasion  com-      ,  ^^^^'  , 
plained  to  her  that  he  was  unable,  &c.  B— ^n 

Tenth.  Exhibited  six  letters,  dated  about  1845  and  1846.  b—1 

Eleventh.     Counterpleaded  the  seventh  article  of  the  libel,  '  . 

and  pleaded  tJiat  some  little  while  after  Mrs.  B.'s  arrival  in 
England  in  1840,  she  consulted  one  or  more  medical  prac- 
titioners as  to  the  cause  of  her  not  bearing  children,  and  then, 
for  the  first  time,  submitted  her  person  to  their  examination ; 
that  the  fact  of  her  having  so  done  was  communicated  by  her 
to  her  husband  in  letters  despatched  to  him  in  April  and  May, 
1841,  and  duly  received  by  him  in  India..  That  Mr.  B.  did 
not  on  any  occasion  during  the  time  he  was  in  England  in 
1844 — 7,  nor  on  any  other  occasion,  until  the  issue  of  the 
citation  in  this  cause,  suggest  that  Mrs.  B.  should  consult 
medical  men  as  to  any  possible  malformation,  or  submit  her 
person  for  such  purpose  to  their  examination;  that  since 
April,  1841,  until  after  the  issue  of  the  citation,  Mrs.  B.  never 
so  submitted  her  person. 

Twelfth.  Pleads  the  exhibits  to  be  in  the  handwriting  of 
Mr.  B. 

Mr.  B.  having  admitted  the  letters,  no  witnesses  were  ex-  . 
amined  on  this  allegation. 

The  report  of  the  three  medical  inspectors  was  to  the  effect 
^'  that  the  external  organs  of  generation  of  Mrs.  B.  are  normal, 
but  that  the  vagina  is  an  imperforate  canal,  capacious  in  width, 
but  only  of  about  one  third  of  the  ordinary  length ;  that  there  is 
no  uterus  to  be  detected,  and  that  the  parts  of  generation  are 
only  capable  of  sexual  intercourse  to  a  limited  and  imperfect 
extent ;  also  that  this  is  a  state  of  congenital  sterility  not  remove- 
able  by  art." 

Their  evidence  on  the  sixth  article  was  to  a  similar  effect, 
but  "  that  Mrs.  B.  was  capable  of  an  imperfect  sexual  inter- 
course ;  that  such  had  taken  place  to  a  considerable  extent ;  and 
that  she  was  consequently  no  longer  a  virgin,  though  she  was 
irremediably  incapable  of  conception." 

The  case  was  argued  upon  the  evidence  before  the  Judicial  Dec,  16  &  17. 
Committee  by  Dr.  Addams  and   Dr.  Tioiss  for  the  husband, 
and  Dr.  Haggard  and  Dr.  R.  Phillimore  for  the  wife. 

Their  Lordships  (a)  reserved  their  judgment. 

Feb  25. 

Dr.  Lushington  delivered   the  judgment   of  their  Lord-      Judgment, 
ships.     This  suit  commenced  in  the  Consistory  Court  of  Lon-  of  SiTcaS?*^^' 

(a)  Lord  Justice  Knight  Bruce,      Leigh,   Sir  John  Dodson^  and  Dr. 
Lord  Justice  Turner,  Sir  John  Put*      Lushington, 
iesonj   Sir  £,  Ryan^  Mr.  Pemberton 

E.  &  A. — VOL.  L  S 
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Judgment 


Practice  of 
Ecclesiastical 
Coarts  in  ma- 
trimonial suits 
to  admit  the 
libel,  unless  it 
is  perfectly 


don  in  the  year  1852  ;  it  was  brought  by  Mr.  B n  against 

his  wife,  whose  name  before  the  marrige  was  L.  H.  W.  M., 
and  the  object  of  the  proceeding  was  to  have  the  marriage 
solemnised  between  the  parties  in  1835  declared  null  and  void, 
ab  initio^  by  reason  of  the  natural  and  incurable  malformation 
of  the  parts  of  generation  of  the  lady. 

In  the  Consistory  Court  a  libel  according  to,  the  usual  course 
was  brought  in  on  behalf  of  Mr.  B.,  the  admission  of  which 
was  opposed. 

The  leading  facts  set  forth  in  that  libel  must  be  stated.  It 
appears  that  prior  to  the  marriage  the  parties  in  this  cause 
were  resident  in  India,  Mr.  B.  being  in  the  civil  service  of 
the  East  India  Company,  and  the  lady  being  the  daughter  of  a 
colonel  in  the  company's  army.     . 

The  libel  pleads  that  the  fact  of  the  marriage  took  place  in 
June,  1835,  at  Balgaum,  within  the  Presidency  of  Bombay ; 
that  the  parties  lived  together  at  Balgaum  till  June,  1840, 
when  Mrs.  B.  came  to  England  for  the  benefit  of  her  health  ; 
that  Mr.  B.  remained  in  the  East  till  March,  1844,  when,  having 
obtained  leave  of  absence,  he  left  India  and  reached  England  at 
the  end  of  May  in  that  year ;  during  the  remainder  of  that 
year  and  till  the  summer  of  1845,  the  parties  occasionally  lived 
together,  but  it  is  pleaded  that  at  the  period  last  mentioned 
Mr.  B.  finally  separated  from  his  wife. 

The  fifth  and  sixth  articles  plead  the  malformation.  The 
seventh  alleges  that  though  Mr.  B.  soon  became  aware  that 
the  malformation  of  his  wife  prevented  consummation,  yet  that 
he  did  not  know  that  such  defect  was  incurable  till  the  year 
1852,  when  he  was  informed  by  medical  practitioners  who  had 
been  consulted  by  his  wife  and  had  inspected  her  person. 

The  admission  of  this  libel  was  opposed,  but  after  debate  it 
was  admitted  by  the  Court  on  the  16th  of  December,  1852. 
The  cause  was  then  appealed  to  the  Arches  Court,  where  the 
judgment  of  the  Court  below  was  affirmed. 

An  appeal  was  afterwards  brought  before  the  Judicial  Com- 
mittee, when  their  Lordships  thought  fit  to  declare  that  they 
would  not  then  express  any  opinion  as  to  the  very  important 
point  of  law  raised  in  the  case,  but  would  admit  the  libel  and 
retain  the  cause,  reserving  to  the  appellant  at  the  future  hear- 
ing the  full  benefit  of  the  point  of  law. 

It  may  be  convenient  to  refer  to  what  is  the  usual  rule  and 
practice  of  the  Ecclesiastical  Courts  in  Doctors  Commons  on 
the  admission  of  libels  in  matrimonial  causes.  Such  pleas 
always  contain  statements  of  law  and  of  facts;  and  unless  it 
be  perfectly  clear  on  the  face  of  such  plea  that  the  party  pro^ 
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ceediDg  cannot  succeedy  the  Court  admits  the  libel,  but  It     ,  ^^^^' 

does  not,  by  so  doing,  bind  itself  in  any  way  to  pronounce 

finally  in  favour  of  the  plaintiffs.     All  it  decides  is,  that  the 

case  is  a  fit  case  for  further  consideration,  and  that  the  party     judgment, 

ought  not  to  be  estopped  in  that  stage.     The  Court  reserves  to  clear  upon  the 

itself  to  consider  the  whole  case  —  both  law  and  facts  —  when  If^^J^Jj^^^^ 

tne  party  can- 

the  evidence  has  been  taken.  not  succeed. 

The  cause  having  been  retained,  evidence  was  taken  on  the  not^he^ebV* 

libel,  and  subsequently  Mrs.  B.  pave  in  an  allegation  which  precluded  from 

was  admitted  without  opposition.    Mr.  B.'s  answers  were  taken  tbe^^w'in^ 

to  this   alles^ation,   and  these  answers  admitted   the  letters  conjunction 

-  ^     .^  with  the /flcte 

annexed  to  it.  proved  in 

The  cause,  therefore,  has  been  heard  on  the  evidence  taken  evidence. 
upon  the  libel  on  Mr.  B.'s  answers,  and  the  letters  admitted  by 
these  answers. 

Two  questions  arise  for  the  consideration  of  their  Lordships.  Two  ques- 
1st  Whether  any  circumstances  are  proved  by  the  evidence,  ^°°*'jj~  ^*** 
which  ought,  injustice  and  law,  to  estop  Mr.  B.  from  any  remedy,  circum- 
even  supposing  his  complaint  to  be  well  founded.     And,  2ndly.  ^p^JJ^ 
'Whether  the   main   averments  in   the   libel,   with   regard   to  husband  from 
Mrs.  B.,  are  established  by  comi>etent  proof.  j,|J  complai^nt 

We  will  address  ourselves  to  the  first  question.     It  may  be  ^®  ^cil 
put  in  this  form :  whether  a  party  proceeding  in  a  suit  to  have  2nd.  Is  his 
a  marriage  declared  null  and  void  by  reason  of  malconformation,  complaint,  as 
may  not  be  barred  from  succeeding  in  his  suit,  personali  except  wife,  esta- 
tione;  that,  is  by  his  own  condition  independent  of  his  own  con-  ^^'***^^  ^y 

,  competent 

duct,  or  by  his  own  conduct.  proof? 

This  doctrine  is  familiar  both  to  the  Civil  and  Canon  Law,  The  doctrine 

more  especially  to  the  latter,  in  matrimonial  causes,  it  being  a  tonaUexcep- 

received  maxim  in  such  causes,  that  the  party  seeking  relief,  ^'^f*  ^  ^^' 

however  well  founded  his  ground  of  complaint  may  be  against  civil  and 

his  consort,  must  show  that,  by  his  own  conduct,  by  his  own  ^^^^'^o^  ^^'^* 

.    .  .      .  especially  m 

sense  of  injury,  and  his  own  vigilance,  he  is  justly  entitled  to  matrimonial 

relief  from  the  Court  ^"^^ 

We  will  consider  this  subject  both  on   principle  and  au- 
thority. 

Without  entering  into  any  minute  discussion  as  to  all  the  When  the 

purposes  for  which  marriage  was  intended,  it  is  obvious  that  the  man^ce  are 

capacity  for  sexual  intercourse  is,  in  all  cases,  save  when  age  defeated  by 

may  seem  to  preclude  it,  to  be  deemed  a  most  important  es-  eUher^gide  ^^ 

sential ;   essential,  because  the  procreation  of  children  is  one  of  ^^®  ^^^  P^^ 

the  chief  objects  of  marriage ;   essential,  because  the  lawful  medy,  ac- 

indul^ence  of  the  passions  is  the  best  protection  against  illicit  wording  to  the 

circumstances 

intercourse;  and  to  these  considerations  may  be  added  the  well-  of  the  case. 
known  fact  that,  in  most  cases  where  the  incapacity  is  on  the 

8  2 
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Their  Lord-' 
ships  cannot 
lay  down  any 
rule  as  to  the 
operation  of 
time  alone  as  a 
har  to  a  suit 
of  nullity  hy 
reason  of  mal- 
formation ; 


but  they  con- 
sider lapse  of 
time,  coupled 
"with  other 
circumstances, 
of  great  im- 
portance. 


The  law  gives 
a  remedy 
vitjilantibus 
non  dor- 
mientibus,  * 


Side  of  the  husband,  the  health  of  the  wife  cannot  escape  serious 
injury. 

When,  therefore,  a  party  is  really  aggrieved  on  account  of 
those  consequences,  the  law  affords  a  remedy ;  a  remedy  ac- 
cording to  the  circumstances  of  the  case.  In  the  case  of  the 
husband,  he  is  at  liberty  to  resort  to  the  Court  as  soon  as  he 
discovers  that  his  wife,  from  malconformation,  is  incapable  of 
sexual  intercourse.  In  the  case  of  the  wife  being  the  complain- 
ant, she  has  the  same  remedy  in  a  similar  case ;  if,  indeed,  the  in- 
capacity be  propter  frigiditateniy  the  law  requires,  before  such  a 
suit  be  commenced,  a  sufficient  cohabitation  to  establish  the  fact. 

The  cases  of  malformation  are  so  various  in  their  circumstances, 
the  degrees  of  malformation  which  prevent  or  impede  sexual  in- 
tercourse sometimes  are  so  difficult  of  ascertainment,  the  proof 
that  the  impediment  is  incapable  of  removal  occasionally  so 
uncertain,  that  their  Lordships  would  be  unwilling  to  lay  down 
any  rule,  as  to  the  operation  of  time  alone,  as  a  bar  to  the  com- 
mencement of  a  suit  of  this  description.  It  might  be  that  there 
was  a  difficulty  in  ascertaining  the  defect  itself,  in  obtaining 
medical  evidence  that  it  was  incurable ;  a  fact,  sometimes  not 
to  be  ascertained  save  by  operation.  Other  circumstances,  too, 
might  concur  to  account  for  lapse  of  time,  and  to  excuse  a  hus- 
band from  apparent  delay  in  the  commencement  of  a  suit ;  but 
lapse  of  time,  coupled  with  other  circumstances,  is  manifestly 
of  great  importance;  that  very  lapse  of  time  may  be  most 
injurious  to  the  wife.  The  consequences  of  the  dissolution  of 
the  marriage  bond  to  the  wife,  unconscious  of  her  own  defect, 
as  is  most  frequently  tlie  case,  are  necessarily  most  painful ;  a 
proclamation  of  that  defect  is  made  to  the  world,  her  status  is 
destroyed,  and  should  unnecessary  delay  occur,  not  only  are 
these  consequences  aggravated,  but  parents  and  relations  may 
have  died  in  the  interim,  who,  had  the  suit  been  brought  earlier, 
would  have  sustained  her  in  her  trials,  and  secured  to  her  a  home. 

It  is  obvious,  for  these  reasons,  that  time,  though  not  in  itself, 
under  ordinary  circumstances,  a  bar,  yet,  especially  when  the 
lapse  has  been  very  considerable,  is  not  an  unimportant  matter 
in  suits  of  this  description,  and  more  particularly  as  concerns 
the  wife. 

In  other  respects,  too,  as  relates  to  the  right* of  the  husband 
to  prosecute  a  suit  of  this  description,  time,  with  other  facts, 
deserves  great  consideration.  The  law  affords  a  remedy  to 
those  who  are  really  aggrieved  and  sensible  of  the  grievance, 
and  then  only  vigilantibus  non  dormientibus.  The  remedy  is 
given  on  account  of  the  loss  sustained  and  the  evil  felt,  not  to 
promote  or  assist  other  purposes  having  no  relation  to  it.  If 
the  husband  is  silent  for  so  long  a  period,  unaccounted  for,  that 
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the  presumption  would  necessarily  arise  that  he  acquiesced  in  ,  ^^^^-  , 

the  consequences  which  such  an   unfortunate  connection  en-       b n 

tailed  upon  him,  he  could  hardly  be  entitled  to  say,  "  Give  me  ^goitut 

a  remedy  for  a  grievance  I  have  not  felt,"  and  that  to  the  detri-  Judgment. 
ment  of  another. 

Their  Lordships  are  all  of  opinion  that  cases  might  occur  Long  acqai- 

where  long  acquiescence  with  knowledge,  or  the  means  of  pro-  ««ccnce  vith 

°        ^  ®  '  ^  *^         knowledge 

curing  knowledge,  would  operate  as  a  bar  to  the  prosecution  of  would,  in  some 
such  a  suit,  and,  more  especially,  if  the  circumstances  showed  ^^\^^^ 
that  the  suit  was  brought,  not  on  account  of  the  evils  resulting  such  a  suit, 
from  such  imperfection,  but  for  other  and  different  reasons.  wemU  in- 

The  authorities  with  regard  to  lapse  of  time  and  the  effects  stituted  aUo 
thereof  are  few,  and  these  suits,  till  of  recent  years,  have  been  rp.       .. 
so  rare,  that  it  was  highly  improbable  that  much  could  be  rities  upon  the 
found  on  this  head.     As  might  be  expected,  these  authorities  {Sat  ««ar 
do  not  specify  any  particular  lapse  of  time  since  the  marriage,  delay  by  the 
as  forming  a  bar  to  the  institution  of  a  suit  of  nullity,  and^^j^fJi^^^  ' 
for  very  obvious  reasons.     In  almost  every  case  falling  within  considered  an 
this  category,  the  circumstances  differ ;  in  some  cases  the  delay  be^^^^ted 
may  be  satisfactorily  accounted  for,  though  apparently  of  long  ^o*** 
duration ;  in  others,  though  the  lapse  of  time  may  have  been  of 
briefer  duration,  no  reasonable  cause  for  not  commencing  the 
suit  earlier  may  appear.     The  result  of  all  the  cases  about  to 
be  cited,  will  show  that  great  delay  in  the  institution  of  a  suit 
of  this  description  by  the  husband  has  always  been  considered 
an  objection  to  be  accounted  for. 

In  the  case  of  Guest  against  Guest  (a),  Lord  Stowell  thus  ex- 
pressed his  opinion :  —  '*  The  length  of  time  which  has  elapsed  is, 
in  itself,  almost  a  bar,  for  I  do  not  remember  any  instance  in 
which  such  a  suit  has  been  allowed  to  be  instituted  after  such 
an  interval.  That  a  period  of  seven  years  should  be  allowed  to 
elapse  in  a  case,  where  even  a  very  short  cohabitation  would 
have  sufficed  for  the  discovery,  is  not  allowed  by  any  principle 
of  law  with  which  I  am  acquainted." 

It  is  true  that  in  that  case  Lord  Stowell  held  the  suit  to  be 
barred  on  another  and  a  totally  different  ground, — namely,  that 
in  a  previous  suit  for  separation,  on  account  of  adultery,  brought 
by  the  wife,  the  husband  had  admitted  the  marriage, — still, 
though  not  a  decision,  it  is  the  expression  of  an  opinion  from 
the  highest  authority,  and  is  justly  entitled  to  great  weights 

Again,  in  the  case  of  Briggs  against  Morgan  (^),  Lord  Stowell, 
though  the  case  was  not  decided  on  that  ground,  declared  his 
opinion  that  a  delay  of  even  sixteen  months,  unaccounted  for, 
was  a  proof  of  insincerity. 

(«)  2  Hag.  Con.  323.  (b)  2  Hag.  Con.  329. 
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B N 

against 
B N. 

Judgment. 


Present  ques- 
tion. Is  the 
lapse  of  time, 
accompanied 
yr'ith  other 
facts,  which 
prove  the  in- 
sincerity of 
the  boshand  ? 

Though  the 
husband  was' 

• 

aware  of  the 
mairormatioD, 
he  took  no 
steps  to  ascer- 
tain us  in- 
curability. 


The  cohabita- 
tion of  the 
parties  ceases 
on  wholly 
different 
grounds. 

The  lapse  of 
time  is  not 
sufficiently 
accounted  for. 

The  corre- 
spondence 
shows  that 
sexual  inter- 
course had 
taken  place. 


From  the  passages  above  cited,  it  appears  that  it  was  clearly 
the  opinion  of  that  eminent  Judge  that  delay  in  the  commence- 
ment of  a  suit  of  this  description  required  to  be  accounted  for, 
and  might,  with  other  circumstances,  constitute  a  bar.  In  those 
cases  the  Court  abstained  from  giving  any  opinion  as  to  the 
mere  lapse  of  time,  but  held  it  to  be  an  important  ingredient. 

The  inquiry,  therefore,  in  the  present  case  will  be,  whether 
the  lapse  of  time  is  accompanied  with  other  facts,  which  prove  — 
to  use  Lord  StoweWs  expression  —  the  insincerity  of  the  suit ; 
or,  in  other  words,  that  whatever  may  be  the.  defect  of  the  wife, 
it  was  not  a  grievance  to  the  husband,  or  the  real  cause  why 
the  suit  was  brought. 

As  regards  the  question  of  time  and  knowledge  of  the  defect 
now  complained  of,  it  is  pleaded  by  Mr.  B.  in  the  libel,  and 
therefore,  of  course,  admitted  as  against  him,  that  very  soon  after 
the  marriage  he  became  aware  thai;  his  wife  was  incapable  of 
sexual  intercourse,  but  he  denies  that  he  knew  that  the  defect, 
whatever  it  might  be,  was  incapable  of  cure.  Now,  during  the 
cohabitation  in  India,  which  lasted  from  1835  till  1840,  there 
might  have  been  more  difficulty  in  obtaining  adequate  medical 
advice  on  such  a  matter ;  so  far,  however,  as  we  have  evidence, 
there  does  not  appear  any  proof  that  Mr.  B.  was  cognizant  of 
that  of  which  he  now  complains,  and  certainly  made  no  attempt 
to  ascertain  the  real  state  of  the  case.  For  this  inertness  there 
may  be  some  cause ;  but  when  the  parties  were  in  England, 
and  the  cohabitation  recommenced,  in  1844,  there  no  longer 
existed  any  reason  why  medical  assistance  was  not  resorted  to, 
and  the  fact  both  of  the  impediment  to  consummation  and  the 
incapability  of  cure  distinctly  ascertained ;  but  here  again  there 
is  not  the  least  evidence  of  any  proceeding  on  the  part  of  Mr.  B. 
On  the  contrary,  the  cohabitation  ceases,  and  a  separation  is 
agreed  upon,  for  reasons  wholly  different.  Mr.  B.  does  not 
pretend  that  this  separation  was  on  account  of  the  corporeal 
defect  of  his  wife,  nor  could  it  be  because  he  discovered  it  to  be 
incurable,  for  that  he  says  he  did  not  discover  till  1852. 

In  short,  that  so  far  as  the  lapse  of  time  is  an  important  con- 
sideration to  these  cases,  Mr.  B.  has  by  no  means  satisfactorily 
accounted  for  the  long  delay  in  bringing  this  suit. 

There  are,  however,  other  matters  to  which  we  must  direct 
our  attention :  we  refer  to  the  correspondence,  from  which 
it  clearly  appears  that  a  sexual  intercourse  of  some  kind  had 
taken  place  between  the  parties,  from  which  at  one  time  Mr. 
B.  even  entertained  the  hope  that  his  wife  might  become  a 
mother;  that  throughout  the  whole  of  this  long  correepondence 
there  is  not  the  slightest  allusion  to  any  corporeal  defect  on  the 
part  of  Mrs.  B. ;  and,  consequently,  not  the  least  complaint  of 
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any  deprivation  or  annoyance  experienced  by  Mr*  B. ;  on  the      .  ^^^^' 


J 


contrary^  that  correspondence  shows  that  the  parties  lived  and       B n 

cohabited  together  for  many  years  with  affection  expressed  on       b£!!!!!^ 
the  part  of  the  husband,  though  occasionally  witli  complaints  of     Jwfyment, 
the  temper  and  conduct  of  Mrs.  B.     And,  finally,  after  the 
lapse  of  ten  years  from  the  period  of  the  marriage,  a  separation 
takes  place,  on  the  ground  of  disagreement,  without  the  slightest 
reference  to  the  subject  matter  of  thb  suit. 

After  the  separation,  Mr.  B.  goes  back  to  India;  and  in 
1852  again  returns  to  this  country,  and  then  brings  the  present 
suit,  alleging  that  from  the  period  of  hb  marriage  he  knew  that 
Mrs.  B.  was  incapable,  from  personal  defect,  of  sexual  inter- 
course, but  that  he  had  only  recently  discovered  that  such 
defect  was  incurable. 

Before  expressing  our  opinion  on  this  state  of  facts,  we  deem  The  medical 
it  right  to  advert  very  briefly  to  the  medical  evidence.  We  ®^*^®°<^®- 
shall  state  merely  the  general  effect  of  it^  and  it  is  this ;  that 
there  does  exist  a  malformation  which  is  incurable,  and  that  it  is 
impossible  that  this  lady  should  become  a  mother,  but  that 
sexual  intercourse,  limited  in  some  particulars,  is  not  only  prac- 
ticable, but  has  actually  taken  place ;  and  two  of  the  medical 
witnesses  depose  that  the  lady  is  not  a  virgin. 

What  would  have  been  the  effect  of  this  state  of  things  had  Under  the 
the  husband  prosecuted  his  suit  at  an  earlier  period,  or  the  wife  ^nces^of  t^' 
had  sued  for  a  restitution  of  conjugal  rights,  we  do  not  feel  our-  case,  the  has- 
selves  called  upon  to  say  (a) ;  but  taking  into  consideration  the  entiUed  to  a 
whole  circumstances  of  the  case,  and  founding  our  judgment  on  ^^^cree. 
the  whole,  and  not  on  part  only,  we  are  of  opinion  that  Mr. 
B.  is  not  entitled  to  a  decree  pronouncing  this  marriage  to  have 
been  null  and  void,  ab  initio. 

Proctors,  for  the  husband,  Rothery  ;  for  the  wife,  BathursL 

(a)  Thifl    appears    to  leave   the    decbioa  ia  i>—  against  A ,   1 

Rob.  279.  untouched. 


The  High 
Court  of 

THE  "  KINGALOCK."  Admirawt. 

^-  Feb,  20. 

i  HIS  was  a  suit  for  salvage  brought  by  the  owners  and  crew  J^rig^wWch^ 
of  the  steam-tug,  "  Friend  of  all  Nations,"  against  the  "  King-  had  suflTered 
alock,"  a  brig  of  143  tons  burthen.  ZZT^^y. 

out  mentionioj^ 
this  fiict,  agreed  withtlie  master  of  a  steam  tag  for  ordinary  towage  to  London  for  40^  During 
the  service  the  master  of  the  tug  discovered  the  fact  of  such  previous  damage,  repudiated  the  agree- 
ment, and  brought  a  suit  for  salvage.  Ileld,  1st.  That  additional  salvage  cannot  be  engrafted  on  an 
agreement  for  extraordinary  though  it  may  upon  one  for  ordinary  towage.  2nd.  That  the  mere 
concealment  of  a  fact  which  might  operate  on  the  service  and  therefore  on  the  agreement,  vitiates 
it  drd.  That  in  this  case  the  facts  concealed  might  operate  on  the  service  by  rendering  it  longer 
and  more  arduous,  and  that  the  agreement  was  invalid.     150/.  awarded. 

a  4 
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The 
*•  King  ALocK." 


On  the  26th  of  August,  1853,  the  brig  was  near  the  mouth 
of  the  Thames,  bound  from  Newfoundland  to  London,  with  a 
cargo  of  oil  and  seal  skins.  The  steam-tug,  observing  an  ensign 
flying  at  her  gaff,  came  to  her,  and  entered  into  an  agreement  to 
tow  her  to  London  for  407.  After  a  short  time  the  hawser 
broke,  and  the  master  of  the  tug  then  discovered,  for  the  first 
time,  that  the  brig  had  previously  encountered  tempestuous 
weather,  and  suffered  considerable  damage.  He  immediately, 
according  to  his  account,  declared  the  agreement  at  an  end, 
continued  to  tow  the  vessel  as  though  no  agreement  had  been 
made,  and,  after  great  exertion  and  diflSculty,  brought  her 
safely  to  the  London  Docks,  on  the  evening  of  the  27th. 

The  owners  contended  that  the  original  agreement  for  40/. 
was  binding  and  valid,  though,  to  avoid  litigation,  they  tendered 
80/. 

Dr.  Addams  and  Dr.  Twiss  appeared  for  the  salvors ;  Dr. 
Haggard  and  Dr.  Deane  for  the  owners. 


JvdgmenU 


Additional 
salvage  most 
not  be  en* 
grafted  on  an 
agreement  for 
extraordinary 
towage. 


Distinction  be- 
tween ordinary 
and  extraordi- 
nary towage 
service. 


Dr.  Lushington.  I  have  no  intention  of  departing  from 
the  principle  laid  down  in  the  case  of  the  "  Kilby  "(a)  ;  on  the 
contrary,  I  am  of  opinion  that  the  principle  there  laid  down  is 
well  founded,  and  consistent  with  justice.  The  real  question 
will  be  whether  what  I  said  in  the  case  of  the  "  Kilby  "  is  ap- 
plicable to  the  circumstances  of  the  case  now  under  considera- 
tion. The  principle  I  there  laid  down  is  in  these  words: 
"Where  there  is  an  agreement  to  tow  a  disabled  vessel  from 
one  port  to  another,  it  not  being  an  ordinary  towage  service,  I 
will  not  engraft  upon  it  additional  salvage  for  any  little  assist- 
ance rendered."  I  am  exceedingly  glad,  though  I  confess  I  am 
somewhat  surprised,  that  I  should  have  expressed  myself  with 
so  much  caution  on  that  occasion,  because,  when  delivering  a 
judgment,  without  its  being  previously  written,  it  does  not 
always  happen  that  it  is  expressed  in  terms  so  guarded  as  these. 
I  have  made  a  distinction  which  I  am  about  to  explain,  and  I 
adhere  to  it.  Now,  let  us  consider  these  matters  a  little.  It 
appears  to  me  that  there  are  two  species  of  agreement  which 
may  be  entered  into  by  a  vessel,  whose  usual  occupation  it  is  to 
tow  vessels  from  one  place  to  another.  One  is,  where  she  meets 
with  a  vessel  disabled,  and  where  she  undertakes,  for  any  sum 
agreed  upon  between  the  parties,  to  perform  the  service  of 
bringing  the  vessel  from  one  port  to  another,  or  a  place  of  safety. 
That  may  be  called  an  extraordinary  towage,  because  it  is  not 
in  the  ordinary  occupation  of  the  vessel,  and  not  to  be  con- 
sidered ordinary  towage,  which  is  of  a  different  description. 

(fl)  Feb.  23.  1853. 
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Ordinary  towage  is  that  which  takes  place  for  the  purpose  of      .  ^^^'  . 
expediting  a  vessel  on  her  Toyage,  either  homeward  or  outward.         Ths 
Where  a  master  of  a  towing-vessel,  with  his  eyes  open,  sees  **  ^"'^'^"x*.'' 
another  ship  in  any  way  disabled,  and  makes  a  bargain,  cog*        "^^^^w. 
nizant  of  all  the  facts  necessary  to  be  known,,  he  must  be  bound 
by  that  bargain ;  and  any  accident  that  may  happen  afterwards, 
any  difficulty  that  may  arise^  any  delay  that  may  be  interposed 
in  the  performance  of  that  service,  he,  of  course,  must  put  up 
with^  because  he  takes  the  chances,  and  makes  a  liargain  to  cover 
all  such  risks  as  these.     I,  therefore,  repeat,  that  wherever  a 
bai^ain  is  made  in  good  faith  for  the  towing  of  a  vessel,  I  will 
not  engraft  upon  it,  whatever  may  be  the  circumstances  that 
subsequently  occur,  any  additional  reward  beyond  that  com- 
pensation which  is  stipulated  to  be  pdd  by  the  mutual  agree- 
ment between  the  parties. 

But,  with  respect  to  ordinary  towage  service  the  case  is  dif-  An  agreement 
ferent.     There  all  that  is  stipulated  for  on  behalf  of  the  vessel  ™de  fop  ordi- 

.  ,  .        •     """T  towage 

towing  IS,  that  she  shall  receive  the  ordinary  reward  which  is  may  be  termi- 
paid  in  compensation  for  that  towage  service,  and  the  reward  is  IJ^^ntclr- 
not  apportioned  to  the  performance  of  a  salvage  service  that  cumstances 
may  become  necessary  afterwards ;  therefore,  I  think,  there  is  the^servicelnto 
a  clear  distinction  between  the  two  cases.     Where  a  service  has  «alvag«. 
been  commenced  as  an  ordinary  towage  service  —  the  vessel 
being  in  no  distress — for  the  mere  purpose  of  expediting  the 
voyage,  if  it  happens  that  a  salvage  service  unexpectedly  be- 
comes engrafted  upon  it,  the  towing-vessel  may  not  be  bound  to 
take  the  ordinary  reward  for  a  towing  service. 

So  much  for  the  distinction  between  the  two  species  of  tow- 
ing service. 

Let  us  next  consider  whether  there  is  an  agreement  for 
matters  of  this  kind. 

An  agreement  to  bind  two  parties  must  be  made  with  a  full  An  agreement 
knowledge  of  all   the  facts  necessary  to  be  known  by  both  ™*7  b«  ^^tiated 
parties;  and   if  any  fact  which,   if  known,    could   have  any  cealmentof 
operation  on  the  agreement  about  to  be  entered  into  is  kept  S»ht2ffect** 
back,  or  not  disclosed  to  either  of  the  contracting  parties,  that  the  aenrice,  and 
would  vitiate  the  agreement  itself.    It  is  not  necessary,  in  order  hay? operat^* 
to  vitiate  an  agreement,  that  there  should  be  moral  fraud ;  it  is  ''I^^  •^ch 
not  necessary,  in  order  to  make  it  not  binding,  that  one  of  the  flSt 
parties  should  keep  back  any  fact  or  circumstance  of  import- 
ance, if  there   should  be  misapprehension,  accidentally  or  by 
carelessness ;  we  all  know  that  there  may  be  what,  in  the  eye  of 
the  law,  is  termed  equitable  fraud. 

What  I  have  to  do  on  the  present  occasion  is,  a  tender  having  Application  of 
been  tnade  of  SOL,  which  more  than  covers  the  agreement  itself  ***T  P"".'"*^*?**^ 

°  'to  the  circum* 
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stances  of  the, , 
present  case. 


to  see  whether  .there  ever  was  a  subsisting  agreement ;  and,  if 
so,  to  see  whether  it  has  been  invalidated  by  any  circumstances 
that  have  occurred  subsequently  to  the  agreement. 

It  appears  that  this  was  a  valuable  vessel,  coming  from  New- 
foundland, of  the  burthen  of  143  tons.  At  the  entrance  of  the 
river  Thames  she  met,  on  the  26th  of  August,  with  extreme 
bad  weather ;  she  was  compelled  to  slip  from  one  anchor  and 
cable,  the  foresail  was  split,  and  a  new  one  was  about  to  be  bent 
when  the  steamer  came  up.  It  appears,  on  all  hands,  that 
these  two  circumstances  were  not  disclosed  to  the  master  of  the 
steamer,  and  the  question  therefore  is,  whether  the  omission  to 
disclose  these  two  facts  would  or  would  not  have  an  operation 
on  the  agreement  which  was  afterwards  made  between  the 
parties.  The  agreement  was  for  a  sum  of  40/.,  and  no  doubt  it 
was  up  to  the  port  of  London,  as  sworn  on  the  part  of  the 
salvors.  I  apprehend  that  the  agreement  may  be  said  to  be 
somewhat  of  a  mixed  nature  at  that  time ;  it  is  hardly  to  be 
considered  an  ordinary  towage,  not  on  account  of  the  state  and 
condition  of  the  ship,  but  on  account  of  the  state  and  condition 
of  the  weather,  which  happened  to  be  exceedingly  tempestuous. 
I  think  whether  the  omission  to  state  these  facts  would  vitiate 
this  agreement  or  not,  will  depend  upon  whether  they  could, 
with  any  reasonable  probability,  affect  the,  service  about  to  be 
performed.  I  am  of  opinion  that  they  might  have  an  effect  on 
that  service,  because  I  apprehend  that  coming  up  the  river 
Thames,  particularly  during  weather  so  tempestuous  as  this  is  re- 
presented to  have  been,  the  services  might  have  been  delayed  and 
rendered  much  more  arduous,  much  more  difficult  in  consequence 
of  the  want  of  ground  tackle,  which  might  be  of  the  last  im- 
portance to  the  saving  of  the  vessel,  and  which  might,  to  a 
certain  extent,  have  governed  the  manoeuvres  of  the  steamer. 
I  therefore  come  to  the  conclusion  that,  as  it  might  affect  the 
performance  of  the  service,  the  agreement  was  null  and  void, 
ab  initio.  Having  come  to  that  conclusion,  it  is  not  necessary 
to  follow  the  remaining  facts,  and  I  have  only  to  ascertain  what 
ought  to  be  the  .reward,  in  the  nature  of  salvage ;  because  I 
agree  with  the  argument  addressed  to  me  by  Dr.  Jenner,  in 
entire  accordance  with  what  I  said  in  the  case  of  the  "  Kilby," 
and  which  I  now  repeat,  that  if  there  be  an  agreement  for  ex- 
traordinary towage,  with  a  full  knowledge  of  the  state  of  the 
vessel,  in  that  case  no  addition  to  the  reward  ought  to  be  made, 
whatever  might  be  the  circumstances.  It  seems,  in  the  present 
case,  that  the  hawser  broke,  a  second  anchor  and  cable  were 
slipped  from,  and  it  clearly  appears  to  me  that  the  vessel,  at 
this  time,  was  in  very  considerable  danger  of  going  on  what  is 
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called  the  Shingle  Sand.     The  windlass,  at  that  time,  had  also      ,  ^^^^  , 
become  disabled,  and  altogether  it  appears  to  me  that  the  ressel  thb 

was  in  a  very  dangerous  position  when  she  was  taken  in  tow.       **  Kikoalock.* 

It  is  clear,  from  the  evidence,  that  the  steamer  did  sustain      •'"'«'sr«»«»'. 
considerable  damage  and  straining  in  the  performance  of  the  niiut  be  on  its 
service,  but  upon  this  I  place  very  little  reliance,  because,  gwdaato 
whether  it  is  a  case  of  ordinary  towage,  or  extraordinary  towage,  accident  to  th« 
the  Court  must  be  on  its  guard  in  considering  any  accident  !^T/°^"I!?^^ 
which  may  happen  to  a  steamer  as  a  good  ground  for  aug^  ground  for 
menting  the  rate  of  towage.     I  am  of  opinion  that  the  vessel  ^f^^^* 
was  rescued  from  considerable  danger  by  this  steamer.     The  towage, 
principle  I  have  always  endeavoured  to  follow  is  this,  that  2w*^^"*\rd« 
when  steaqjers  render  salvage  service,  they  are  entitled  to  a  a  higher  rate 
greater  reward  than  any  other  set  of  salvors  who  render  the  2^1^]^^^ 
same  service ;  and  for  this  plain  and  obvious  reason :  in  conse-  to  other 
qucnce  of  the  power  they  possess,  they  can  perform  such  ser-  ^ 
vices  with  infinitely  greater  celerity  than  other  vessels,  with 
infinitely  greater  safety  to  the  vessel  in  danger,  and  frequently 
under  circumstances  in  which  no  other  assistance  could  by  pos- 
sibility prevail. 

I  think  I  may  exemplify  that  upon  the  present  occasion. 
When  the  vessel  was  lying  off  Sheemess,  it  is  quite  clear 
that  no  power  short  of  that  of  a  steamer  could  have  prevented 
this  vessel,  in  human  probability,  from  being  lost.  In  the 
present  case  I  must  overrule  the  tender,  and  give  the  sum  of 
160/.  When  I  see  the  value  of  the  property  saved  is  60002., 
whether  it  is  the  owners  or  the  underwriters  who  have  this 
sum  to  pay,  I  think  they  ought  to  be  well  satisfied. 

Proctors  for  the  salvors.  Deacon  ;  for  the  owners,  Middltton. 


The  High 

THE  "ROSEHAUGH."  x^n^^^x 

rp  ,  March23. 

IHIS  vessel  was  proceedmg,  with  a  cargo  of  wheat,  from  Pilotage  scr- 
Leith  to  Stockton,  when  she  was  driven  by  stress  of  weather,  ihere"th«e  ^* 
off  Flamborough  Head,  forty  or  fifty  miles  south  of  her  port  of  are  no  licensed 
destination.  Two  cobles  went  out  to  her  assistance,  and  con-  vice  which**'" 
ducted  her  into  Bridlington  Harbour,  for  which  service  they  ^o«!d  be  pilot- 
claimed  salvage  remuneration.  This  the  owners  refused,  on  the  of  a  duly 
in-ound  that  the  service  was  pilotac^c  only.  licensed  pilot 

htfconif  a  aai  • 

Dr.  Jenner  appeared  for  the  salvors ;  Dr.  B.  Phillimore  for  vage,  as  re- 
the  owners.  «*^»  ^\  ^' 

ward,  when 
-    Toluntarilj 

Db.  Lushington.     I  will,  in  the  Brst  place,  advert  to  the  ^SlT'*  *'^ 
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,  ^^^^'  ,      point   alluded   to   by   the  learned  counsel   who  has  just  sat 
The  down, 

«Ro8EHAuou."  j^  appears  that  this  is  a  harbour  to  which  no  regular  pilots 
Judgment,  ^^  appointed  by  law ;  and  difficulties  have  arisen,  not  only  in 
thiSj  but  in  other  cases,  as  to  the  state  and  condition  of  persons 
represented  as  performing  the  duties  of  pilots  there,  and  occa- 
sionally the  duties  of  salvors,  as  the  case  may  be.  Pilots  un- 
questionably do  not  stand  on  the  same  footing  as  these  persons ; 
and  for  this  reason  —  in  the  first  place,  they  are  under  no  obli- 
gation to  go  out  to  vessels  at  all ;  the  pilotage  remuneration  is 
fixed  on  the  ground  of  its  being  a  monopoly,  and  the  persons  so 
engaged  being  employed  in  preference  to  any  one  else,  and  con- 
sequently an  obligation  is  imposed  upon  them  of  aWays  going 
out  —  unless  it  be  at  the  ri'sk  of  their  lives  —  and  performing 
their  duty,  whatever  may  be  the  other  circumstances. 

It  is  the  supposition  of  the  law  —  I  presume  a  well-founded 
supposition  —  that  the  rate  of  pilotage  service,  taking  one  case 
with  another,  is  an  ample  remuneration  for  the  services  per- 
formed ;  but  there  is  a  striking  difference  between  a  person  pos- 
sessed of  such  monopoly,  and  entitled  to  charge  a  given  sum, 
and  a  person  voluntarily  performing  a  duty,  whether  a  pilotage 
or  a  salvage  service,  because  the  latter  has  a  right  to  exercise 
his  own  judgment  as  to  whether  he  will  go  out  on  the  service 
or  not,  and  may  then  demand  a  fair  remuneration  for  whatever 
he  does.  It  might  happen  that  mere  pilotage  pay  would  be  no 
reward  at  all  to  a  person  who  goes  out  under  these  circum- 
stances. I  will  take  a  case  resting  on  the  strongest  grounds. 
Suppose  there  was  no  such  danger  as  to  prevent  a  pilot  going 
out  for  the  ordinary  rate  of  pilotage,  it  would  not  follow  that 
individuals  who  voluntarily  perform  that  duty  would  be  entitled 
to  no  more  pay,  because  the  grounds  are  totally  different  It 
may  be  a  misfortune,  but  it  is  one  that  cannot  be  helped  ;  and 
what  the  Court  must  do  is  to  give  the  person  who  performs  the 
service  the  sum  which,  according  to  its  judgment,  is  actually 
deserved. 

The  learned  Judge,  after  stating  the  circumstances  of  the 
case,  said,  —  It  is  a  service  that  must  be  compensated ;  nothing 
has  been  offered,  and  it  has  been  treated  as  if  these  people  were 
regular  pilots,  and  as  if,  by  offering  them  pilotage,  you  could 
get  rid  of  the  case.  That,  however,  is  not  so ;  and  I  shall  give 
them  15/.  I  wish  that  such  cases  as  these  should  be  settled  on 
the  spot,  and  not  brought  here. 

The  proctor  for  the  salvors  said, — Every  endeavour  was  made 
to  settle  it  on  the  spot,  but  the  owners  refused. 
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The  Court.    Then  the  owners  must  pay  for  that  refusal  in  ,  ^^^^'  . 

the  costs.  Thb 

Proctors,  for  the  salvors,  Jenner ;  for  the  owners,  F.  Robarts.  "Ro^hauoh.- 


THE  "WANSFELL.** 


T 


The  H  ioh 

COUBT   OF 

Aduibaltt. 
March  84. 

HE  ''  Wansfeir  and  the  "  Edward  Johnston,**  two  vessels  of  ^^^  ^«««l«. 

the  one  A. 

nearly  1000  tons  burthen,  came  into  collision  near  the  Skerries  close  hauled  on 
Lights,  about  two  a.  m.  of  the  Ist  December,  1853.  Jj«  Pf/^  ^^^ 

^  .  -I       m  .  the  other  B.  on 

Cross-actions  were  entered.     The  respective  cases  are  stated  the  itarboArd 
in  the  judgment  S^Lh 

Dr.  Bayford  and  Dr.  Twiss  appeared  for  the  "  Edward  John-  other  under 
Bton,"  Dr.  Addams  and  Dr.  CurteU  for  the  "  Wansfell."  ofjSi^. 

liuon;  A. 

Dr.  Lushingtox,  addressing  the  Trinity  Masters,  (a)     Gen-  jy^/rf,  that  «he" 
tlemen, — This  collision  took  place  on  the  morning  of  the  1st  of  J^  ^^  ^ame 
December,  in  the  Irish  Channel.    The  weather,  as  it  appears  to  ported,  that t& 
me,  though  rather  hazy  and  rainy,  was  not  such  that  the  colli-  «o!^;on  ^m 
sion  could  be  the  result  of  inevitable  accident.     There  is  some  occasioned  by 
discrepancy  in  the  evidence  produced  by  these  two  vessels,  ence° to Tl^" 
especially  respecting  the  quarter   from  which  the   wind  was  rule,  and  that 
blowing.     It  is  alleged  by  the  **  Edward  Johnston  "  that  the  l?e  woSf Sot 
wind  was  south ;  by  the  **  Wansfell,"  that  it  was  south-east  —  recover, 
a  difference  of  four  points.     It  is  said,  on  the  one  hand,  that  up  three  times i 
the  "  Edward  Johnston "  was  close  hauled ;   upon  the  other,  ^^'^*  ^  blame 
that  the  "  Wansfell"  was  close  hauled.     It  is  impossible  for  me,  ported  m  time. 

and  I  should  think  somewhat  difficult  for  you,  to  state  from  Neither  ressel 

.  J      '  can  recover. 

which  quarter  the  wmd  blew.     If,  however,  the  wind  was  be-      judgment, 
tween  the  two  statements,  then  it  might  be  that  neither  vessel 
was  close  hauled,  looking  at  the  course  which  they  pursued. 

The  representation  of  the  "  Edward  Johnston  "  is,  that  she 
was  close  hauled  on  the  port  tack  when  she  saw  the  "  Wans- 
fell ; "  that  as  soon  as  she  saw  the  light  of  that  vessel,  she  luffed ; 
and  it  is  alleged  that  she  luffed  again  upon  her  nearer  approach. 
"VVe  will  admit,  for  the  purpose  of  the  questions  which  I  am 
about  to  put  to  you,  the  statement  made  on  behalf  of  the  "  Ed- 
ward Johnston,"  and  will  consider  the  *'  AVansfell"  to  have  been 
on  the  starboard  tack,  sailing  free. 

Now  the  questions  on  which  I  shall  have  to  request  your 
opinion  are  of  considerable  importance  to  the  result  of  this  case  • 
the  first  is,  whether  the  "  Edward  Johnston  "  was  to  blame  for 
having  luffed,  and  for  not  having  ported ;  the  second,  whether, 

{a)  Captain  Pixley  and  Captain  Wcare. 


270  THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS. 


•*  Wansfell.** 


^^^^'  ,      supposing  her  to  blame,  the  collision  was  occasioned  by  the  not 
TuE  porting  her  helm. 

It  is  your  duty  always  to  bear  in  mind  the  Act  of  Parliament 
which  was  passed  for  the  government  of  cases  of  this  descrip- 
tion. Whether  that  Act  was  right  or  wrong,  it  is  your  duty 
and  mine  to  carry  it  into  execution  to  the  best  of  our  judgment. 
The  words  are  these :  —  *'  Whenever  any  vessel  proceeding  in 
one  direction  meets  a  vessel  proceeding  in  another  direction,  and 
the  master  or  other  person  having  charge  of  either  such  vessel 
perceives  that  if  both  vessels  continue  their  respective  courses 
they  will  pass  so  near  as  to  involve  any  risk  of  a  collision,  he  " 
(that  must  be  the  master  of  the  vessel)  *^  shall  put  the  helm  of  his 
vessel  to  port,  so  as  to  pass  on  the  port  side  of  the  other  vessel.** (a) 

Now  we  have  nothing  in  the  nature  of  a  channel  to  impede 
the  operation  of  this  rule.  I,  therefore,  leave  that  entirely  out 
of  consideration,  and  simply  put  the  question  to  you,  whether 
the  two  vessels  were  not  approaching  each  other  in  such  a  course 
that  if  they  continued  there  was  clearly  a  risk  of  collision,  and 
whether,  under  these  circumstances,  it  was  not  the  bounden 
duty  of  the  "  Edward  Johnston"  to  port  instead  of  starboarding 
her  helm  ?  If  you  should  be  of  that  opinion,  the  next  question 
will  be  one  of  considerable  importance,  namely,  whether  the 
collision  was  occasioned  by  the  non-observance  of  this  rule? 

It  appears  to  me,  looking  at  the  facts  of  this  case,  that  the 
collision  may  have  been  occasioned  either  by  the  non-observance 
of  this  rule,  or  by  the  misconduct  or  neglect  of  those  on  board 
the  «  Wansfell." 

I  now  come  to  the  case  of  the  **  Wansfell."  She  represents 
herself  to  have  been  on  the  starboard  tack,  close  hauled,  and 
that  the  wind  was  north-east,  inclining  to  west.  She  says  her 
own  course  was  south-east  by  east,  so  that  you  have  seven 
points  between  the  wind  and  her  course.  Looking  at  the  re- 
presentation of  the  "  Wansfell,"  I  cannot  satisfy  myself  that 
she  was  so  close  hauled  on  the  starboard  tack  as  she  represents 
herself  to  have  been.  The  next  question  is,  whether,  under 
the  circumstances  I  have  stated,  it  was  not  her  duty  to  have 
ported,  and  to  have  ported  in  time.  I  think  the  evidence  in 
this  case  clearly  shows  that  if  each  vessel  had  discharged  her 
respective  duties,  no  collision  would  have  taken  place ;  therefore 
the  question  will  not  only  be  whether  she  was  bound  to  port, 
but  to  port  in  time.  It  is  not  my  intention  to  occupy  your 
time  in  going  through  it,  but  there  is  important  evidence  in  the 
case,  and,  according  to  her  statement,  she  luffed  up  no  less  than 
three  times. 

(a)  14  &  15  Vict.  c.  79.  s.  27. 
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Db.  Lushington,  having  retired  with  the  Trinity  Masters 
for  consultation^  said^  on  their  return, — 

The  gentlemen  by  whom  I  am  assisted  are  of  opinion  that 
the  '^  Edward  Johnston  ^  was  clearly  to  blame,  and  this  is  also 
my  opinion.  She  is  not  only  to  blame,  but  the  collision  was 
occasioned  principally  by  her  conduct.  It  Is  dear,  therefore, 
whatever  may  be  the  conduct  of  the  "  Wansfell,"  the  **  Edward 
Johnston  "  cannot  recover;  because,  where  the  collision  has  oc- 
curred by  the  non-obedience  to  the  rule  of  porting  the  helm,  it 
is  directed  by  the  Act  of  Parliament  that  the  vessel  should  not 
recover  in  that  action. 

There  is  a  cross-action  brought  by  the  ''  Wansfell "  against 
the  *^  Edward  Johnston,"  and  the  gentlemen  are  of  opinion  that 
the  *^  Wansfell "  is  to  blame  also ;  for  she  was,  in  fact,  sailing  free, 
and  she  did  not  do  her  duty,  which  was  to  port  her  helm  in  time. 

Therefore  the  result  is  that,  neither  succeeding  in  the  action, 
each  must  pay  their  own  costs,  (a) 

Proctors,  for  the  "Edward  Johnston^"  Tebba;  for  the 
"  Wansfell,"  F.  Clarkson. 


(a)  Upon  this  decision  a  question 
is  likely  to  arise  whether  the  ^  Wans- 
fell,** though  to  blame  for  not  porting  in 
time^  is  barred  of  recovery  by  statute, 
or  whether  the  general  Admiralty  law 
in  cases  where  both  vessels  are  to 
blame,  is  to  be  applied  to  her  cross- 


action.  In  the  latter  case  it  would 
seem  that  the  "Edward  Johnston** 
would  have  to  pay  a  moiety  of  the 
*'  WansfelFs**  damage,  though  she 
could  recover  nothing  on  aocoant  of 
her  own  damage. 


1854. 


The 
Judgment. 


THE  "MINERVA." 

1  HIS  was  a  cause  of  salvage  brought  by  the  **  Pilot,"  a  steam- 
tug,  manned  with  seven  hands,  against  the  "  Minerva,"  a 
schooner,  of  the  burthen  of  98  tons,  laden  with  a  general 
cargo. 

The  whole  circumstances  are  stated  in  the  judgment. 

Dr.  Haggard  and  Dr.  R.  Phillimore  appeared  for  the  salvors ; 
Dr.  Addams  and  Dr.  Twiss  for  the  owners. 

Db.  Lushixgton.  This  is  a  claim  for  salvage  preferred  by 
eleven  persons,  of  whom  nine,  at  least,  were  pilots,  who  went 
out  from  the  harbour  of  Shields  to  perform  the  service  on  the 
6th  ^f  January,  1854.  They  succeeded  in  saving  property 
which,  including  the  ship  and  cargo,  amounts  to  the  value  of 
2320/. 

I  will  first  address  my  attention  to  the  danger  to  which  the 
ship  and  cargo  were  exposed,  if  any,  at  the  time  they  went  out 
to  render  assistance.     It  appears  that  she  was  a  vessel  of  98 


The  TTinn 

CoUBT  OF 

Admibai.ty. 

March  27. 

Where  the 
▼alae  of  the 
property  saved 
was  2SJ01,  Uie 
Court,  under 
the  circum- 
stances, and 
considering  the 
case  one  of 
great  merit, 
awarded  the 
salvors  the  som 
of  6002. 


272  THE  ECCLESIASTICAL  AND  ADMIRALTY  RErORTS. 

,  ^^^'  .  tons,  and  stuled  from  Newcastle  on  the  2nd  of  January,  laden 
The  with  a  general  cargo,  bound  to  London.  The  statement  on 
•*MwBBVA.'»  behalf  of  the  owners  is  to  the  following  eflTect:  — "On  the 
night  of  January  5.  she  was  brought  to  anchor  about  three 
quarters  of  ^  mile  from  the  shore  off  Limekiln^  a  point  about  a 
mile  and  a  half  from  Whitburn,  in  the  county  of  Durham,  and 
that  on  the  following  morning  a  signal  for  assistance  was 
hoisted  on  board  the  said  schooner,  as  it  continued  to  blow 
hard,  although  as  the  day  advanced  the  wind  considerably 
abated." 

As  the  master  and  the  whole  'of  the  crew  were  lost,  we  are 
unable  to  obtain,  from  the  most  general  source  of  information, 
what  was  the  real  state  and  condition  of  the  vessel  at  the  time, 
— what  were  the  dangers  which  were  apprehended,  what  were 
the  perils  which  induced  them  to  abandon  the  vessel,  though 
at  the  risk  of  their  lives.  However,  it  is  clear,  from  the  signal 
of  assistance  being  hoisted,  that  they  apprehended  some  as- 
sistance was  necessary,  and  that  the  vessel  was  in  some  degree 
of  peril. 

Now,  without  adverting  to  the  affidavits  produced  on  behalf 
of  the  salvors,  I  shall  first  direct  my  attention  to  the  evidence 
of  a  person  who  ought  to  have  been  able  to  contribute  to 
the  knowledge  of  the  Court  upon  this  subject,  —  I  mean  the 
affidavit  of  Mr.  Hutchinson,  who  represents  himself  as  a  fisher- 
man, a  deputy  at  Whitburn  to  Lloyd's  agent,  and  receiver  of 
droits  for  the  port  of  Sunderland.  He  states :  "  About  half- 
past  three  o'clock  in  the  morning  this  deponent  saw  the  *  Mi- 
nerva,' distant  fully  one  half,  if  not  three  quarters  of  a  mile 
from  the  shore ;.  that  she  was  riding  at  anchor  as  easily  as  any 
vessel  could  well  ride."  Now,  when  I  read  this  affidavit,  of 
course  I  endeavoured  to  tax  my  ingenuity  as  to  why  it  was  that 
a  vessel  in  this  quiet  state  should  have  been  abandoned,  which 
abandonment  led  to  the  loss  of  the  master  and  crew. 

With  extraordinary  simplicity  he  proceeds  to  state :  "  That 
the  crew  of  the  said  vessel  were  drowned  about  one  o'clock  in 
the  afternoon,  and  almost  immediately  afterwards  the  sea  and 
weather  became  quite  calm ;  that  he  verily  believes  that  there 
was  no  risk  in  a  boat  going  from  a  steamer  to  the  *  Minerva ' 
at  the  time  the  *  Pilot'  steam-tug  came  alongside  of  her." —  It 
is  somewhat  singular  that  no  boat  had  ventured  out,  notwitli- 
standing  the  signal  of  distress,  though  the  life-boat  was  iti  the 
neighbourhood  where  the  signal  was  seen.  —  *'  That  the  fisher- 
men belonging  to  Whitburn  would  have  gone  off  in  their  life-boat 
to  the  *  Minerva '  if  they  had  thought  she  was  in  danger."  — 
At  least  they  might  have  supposed  there  was  some  degree  of 
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danger  when  they  saw  the  flag  of  distress.     When  I  see  the      ,  ^®^'** 
contradiction  between  this  affidavit  and  the  other  evidence  in         the 
the  case,  I  am  somewhat  surprised  at  the  conclusion  he  draws:    "Minbrva.** 
—  **  But  seeing  there  was  no  danger,  they  thought  it  useless        «<V»««*' 
going  to  her  with  the  lifeboat." 

How  comes  it  about,  if  all  this  be  true,  that  the  unfortunate 
persons  on  board  this  vessel  risked  their  lives  in  the  hope  of 
saving  them  ?  What  motive  could  they  have  had  for  leaving 
the  vessel,  except  that  of  the  imminent  peril  they  were  in? 
They  must  have  thought  that  the  only  chance  of  saving  their 
lives  was  by  taking  to  their  boat.  I  must  confess  that  this  affi* 
davit,  coming  from  a  gentleman  aged  eighty-three,  did  surprise 
me.  The  search  that  must  have  been  made  for  evidence  does 
infinite  credit  to  those  who  act  on  the  part  of  the  owners.  How* 
ever,  so  it  was ;  the  crew  thought  it  for  their  advantage  to  run 
this  risk;  and,  unfortunately,  they  were  all  drowned.  I  can 
come  to  no  other  legitimate  conclusion  than  that  they  thought 
the  ship  was  in  imminent  danger,  and  that  their  lives  were 
exposed  to  peril. 

A  question  has  been  raised  as  to  whether  this  vessel  was  a 
derelict  or  not,  in  the  legal  sense  of  the  term.  It  is  impossible 
for  us  to  ascertain  whether  the  crew  of  the  vessel  had  a  spea 
recuperandi  or  not;  but,  be  that  as  it  may,  the  vessel  was 
quitted ;  and,  whatever  spes  recuperandi  they  might  have  had, 
it  unfortunately  was  terminated  by  their  deaths.  I  cannot  doubt 
that  in  every  sense,  legal  or  otherwise,  this  was  to  be  considered 
a  derelict. 

Having  disposed  of  that  part  of  the  case,  I  now  come  to  the 
question,  was  there  any  danger  in  crossing  the  bar?  I  have 
affidavits  from  persons  entirely  disinterested,  eye  witnesses  of 
the  transaction,  perfectly  cognizant  of  the  state  of  the  coast,  and 
seeing  everything  that  occurred,  speaking  in  the  most  positive 
terms  to  the  great  risk  incurred  by  the  pilots  in  performing  the 
enterprise  they  undertook.  I  have,  also,  the  instance  of  another 
vessel  which  attempted  to  make  the  schooner,  but  was  deterred 
in  consequence  of  the  danger,  and  went  back. 

All  these  facts  are  proved  —  if  anything  can  be  proved  in  a 
salvage  case  —  which  some,  who  have  great  experience,  may 
doubt.  They  are  contradicted  by  nothing  worth  considemtion, 
with  the  single  exception  of  the  *^  Tam  o'  Shanter."  I  will  sup- 
pose that  the  case  of  the  "  Tam  o'  Shanter  "  was  identical  with 
this  in  tlie  enterprise,  and  then  I  think  the  answer  is,  that 
those  people  were  not  paid  as  they  ought  to  have  been ;  and  it 
is  my  duty  to  pay  no  regard  to  it  at  all.  If  they  did  encounter 
this  risk,  and  perform  a  service  at  all  like  this,  it  is  a  matter  of 
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astonishment  to  me  that  they  should  be  contented  with  the  re- 
muneration they  received.  Supposing  the  fact  to  be  so,  it 
would  make  no  difference  whatever  in  my  mind. 

But  it  is  said  there  could  not  have  been  the  same  danger,  or 
the  **Tam  o'Shanter"  would  not  have  gone  out  In  the  first 
place  there  was  a  difference  in  the  tide.  The  one  went  out 
when  the  tide  was  ebb ;  the  other,  when  it  was  approaching 
flood.  Any  one  conversant  with  what  is  seen  on  the  coast  must 
be  we]l  aware  that  there  is  no  danger  at  one  time,  and  great 
danger  at  another.  The  places  in  which  the  two  vessels  were, 
at  the  time  the  services  were  rendered,  are  totally  different. 

Looking  at  the  whole  of  the  facts,  and  being  of  opinion  that 
there  are  great  ingredients  of  merit  to  constitute  a  cl^m  for  a 
high  rate  of  salvage,  but,  at  the  same  time,  remembering  that 
the  judgment  of  the  Court  must  be  guided  by  justice,  I  lay  out 
of  consideration  old  rules ;  I  never  think  of  a  moiety  or  any 
other  such  sum ;  I  endeavour  to  give  a  reward  proportionate  to 
the  service.  I  think  this  was  a  great  enterprise,  and  I  will  add 
to  this,  though  it  has  been  very  ingeniously  argued  that  the 
salvors  might  and  must  have  known  that  the  crew  had  left  the 
vessel,  yet  there  is  no  evidence  of  that  fact.  These  persons 
commenced  the  enterprise  long  before  the  crew  quitted  the  ves- 
sel ;  but  had  they  been  told  that  the  crew  had  quitted  for  the 
shore,  it  was  impossible  for  them  to  know  that  no  part  of  the 
crew  had  been  left  on  board.  Had  this  unfortunate  crew  ex- 
hibited  a  little  more  patience,  the  going  out  of  the  steamer  might 
have  been  the  means  of  saving  tlieir  lives. 

Looking  at  the  whole  case  I  am  of  opinion  that  600/.  is  a 
proper  reward  to  give  the  salvors. 

Proctor  for  the  salvors,  Stokes  ;  for  the  owners,  F,  Clarkson, 
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LAKIN  affainst  LAKIN. 

xHIS  was  a  cause  of  restitution  of  conjugal  rights,  pro- 
moted by  virtue  of  letters  of  request  from  the  Consistory  Court 
of  Lichfield,  by  Caroline  Lakin,  against  her  husband  Abraham 
Lakin. 

The  suit  commenced  in  December,  1849;  and,  no  appear- 
ance having  been  given  for  Mr.  Lakin,  the  proceedings  against 
him  were  carried  on  in  pcenam.  On  the  third  sess.  Easter  Term, 
1850,  the  Judge,  Sir  Herbert  Jenner  Fust,  by  interlocutory  de- 
cree, pronounced  the  libel  proved,  and  assigned  Mr.  Lakin  to 
take  his  wife  home  and  treat  her  with  conjugal  affection.  Of  this 
decree,  which  was  personally  served  upon  him,  ho  took  no 
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notice.     On  the  second  sess.  of  Trinity  Term,  the  Judge,  at  the     .   ^^^'  . 
petition  of  Mrs.  Lakin's  proctor,  pronounced  .Mr.  Lakin  con-        Lakin 
tumacions  and  in  contempt,  and  directed  his  contempt  to  be        ^^^^ 
signified  according  to  the  statute.  jj^^  ^l^r^ 

A  writ  de  contumace  capiendo  was  thereupon  extracted  from  years*  impri- 
the  Court  of  Chancery  ngainst  Mr.  Lakin,  under  which  he  was»  applied  for  his 
on  the  12th  of  June,  1850,  arrested  and  imprisoned  in  the  ^*f*^*^??^«®- 
county  gaol  of  Salop,  where  he  has  ever  since  remained.  under  the 

It  appeared,  from  affidavits  now  brought  in,  that  in  the  month  P®^*^^  ^"^'^ 
of  September  1849,  Mrs.  Lakin  had  eloped  from  her  husband's  the  case,  dis- 
house  at  Whitchurch,  in  the  county  of  Salop,  with  a  man  named  ^*^*lr^^ 
John  Dale,  and  that  she  had  ever  since  been  living  in  adultery  ing  obedience 
with  him  at  Liverpool ;  that  her  husband,  who  was  a  journey-  i^VwIthout** 
man  cabinet-maker,  on  wages  of  25s.  a-week,  and  had  four  enforcing  the 
children  to  support,  was  prevented  by  want   of  means  from  contempt  of 
taking  any  proceedings  against  her ;  that  Mr.  Lakin  on,  being  Jf^^y  ^J^ 
served  with  the  decree  returned  in  this  cause,  thought  his  wife 
could  not  seriously  intend  to  prosecute  such  proceedings,  and, 
from  fear  of  incurring  expenses,  abst^ned  from  seeking  legal 
advice  thereon ;  that,  having  been  improperly  advised  by  his 
friends,  he  neglected  to  attend  to  the  instruments  served  upon 
him,  and  was  on  that  account  ultimately  imprisoned ;  that  he 
has  now  remained  in  prison  three  years  and  a  half;  that  he  has 
recently  obtained  information  of  his  wife^s  having  been  delivered 
of  a  child,  which  child  was  registered  at  the  office  of  the  regis- 
trar of  births   and  deaths  as  the  *^  child  of  John  Dale  and 
Caroline  Dale,  late  Lakin,"  and  that  Mrs.  Lakin  had  acknow- 
ledged the  said  child  to  be  hers. 

Mr.  Lakin^s  affidavit  also  stated  that  he  was  willing  and  de- 
sirous to  obey  the  orders  and  commands  of  this  Court  in  all  things 
lawful  for  the  future.  It  further  appeared  that  Mrs.  Lakin  had 
been  informed  that  an  application  would  be  made  to  the  Court 
for  ]\Ir.  Lakin's  release,  and  that  she  replied  thereto  that  she 
should  have  or  make  no  objection  thereto. 

Notice  had  also  been  given  to  Mrs.  Lakin's  proctor. 

Sir  J,  D.  Harding  Q.  A.  now  moved  the  Court  to  absolve 
Mr.  Lakin  from  his  contempt  and  contumacy,  and  to  direct  an 
order  to  be  made  upon  the  sheriff  of  the  County  of  Salop  for 
discharging  him  from  custody,  and  said  the  Court  was  em- 
powered to  do  so  either  under  53  Geo.  3.  c.  127.,  or  under  3  & 
4  Vict.  c.  93.  The  latter  required  the  consent  of  the  opposing 
party  in  the  suit,  but  did  not  require  the  submission  of  the  party 
imprisoned  for  contempt ;  the  former  required  the  submission 
of  the  party  in  contempt,  but  did  not  require  the  consent  of  the 
other  party  to  the  suit.     In  the  present  case,  the  party  in  con- 
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tempt  had  originally  a  good  ground  of  defence  to  the  suit,  but 
being  badly  advised,  had  neglected  to  obey  the  orders  of  the 
Court.  He  now  submitted  himself,  and  professed  his  willing- 
ness to  obey  the  lawful  commands  of  the  Court  for  the  future. 
The  Court  could,  therefore,  order  his  discharge  under  the  sta- 
tute of  53  Geo.  3.  c.  127.  The  statute  of  3  &4  Vict.  c.  93.  was  only 
auxiliary  to  that  statute,  and  did  not  repeal  it.  But  if  the  Court 
had  any  doubt  upon  that  point,  it  was  competent  to  the  Court  to 
discharge  the  prisoner  under  the  later  statute,  for  the  affidavits 
showed  sufficient  consent  on  the  part  of  Mrs.  Lakin,  the  oppos- 
ing party  in  the  suit.  She  was  informed  of  this  application, 
and  expressed  her  intention  not  to  oppose  it.  Notice  has  also 
been  given  to  her  proctor,  and  his  non-appearance  is  a  construc- 
tive consent.  As  Mrs.  Lakin  might,  perhaps,  give  further  trou- 
ble by  denying  her  consent  at  some  future  time,  it  would  be 
preferred  to  have  the  discharge  under  53  Geo.  3.  c.  127.,  if  the 
Court  thought  it  could,  under  the  peculiar  circumstances  of  the 
case,  order  his  discharge  upon  his  profession  of  obedience  for  the 
future,  without  requiring  him  to  obey  the  particular  order  for 
the  disobedience  to  which  he  was  imprisoned. 

Sir  John  Dodson.  This  is  certainly  a  very  hard  case. 
This  person  has  suffered  a  long  imprisonment  through  the  ill 
advice  of  friends,  for  there  seems  but  little  doubt  that  he  would 
have  had  a  good  answer  to  the  suit  if  he  had  thought  proper  to 
appear.  I  do  not  know  that  I  am  bound  to  enforce  the  order 
upon  him  to  take  his  wife  home  and  treat  her  with  conjugal 
affection,  for  that  order  would  certainly  never  have  been  made 
if  the  facts  now  brought  to  the  knowledge  of  the  Court  had 
been  made  known  at  the  proper  time.  He  now  submits  him- 
self, and  professes  his  willingness  to  obey  all  the  lawful  com- 
mands of  the  Court.  I  think  that  is  sufficient,  and  I  will  sign 
the  writ  of  deliverance  annexed  to  statute  53  Geo.  3.  c.  127. 

Proctor  for  the  applicant,  Pritchard. 


CUTTO  against  GILBERT. 

1  HIS  was  a  business  of  granting  probate  of  the  last  will  and 
testament,  bearing  date  August  11  1825,  of  Abraham  Cutto, 
late  of  Granda  Place,  Old  Kent  Road,  promoted  by  Ann  Cutto, 
widow,  the  relict  of  the  deceased,  and  sole  executrix  named  in 
the  said  will,  against  Elizabeth  Gilbert,  widow,  the  natural  and 
lawful  sister,  and  only  next  of  kin  of  the  deceased. 

The  proctor  for  Mrs.  Gilbert  admitted  the  said  instrument 


THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS.  277 

to  be  a  duly  executed  will  of  the  deceased,  but  alleged  that  the      .  ^^^^'  . 
same  had  been  revoked,  and  that  the  deceased  was  dead  intea-        Cotto 
tate,  and  brought  in  an  allegation  to  the  following  effect :  —  Gllbeki. 

First  and  second  articles  pleaded,  the  history  of  the  deceased,  of  itsbegmnlDg 
and  his  death  on  the  16th  of  July  1853.  w^fh  At'^ord« 

Third,   That,  on  the   11th   of  August  1825,  the   deceased  «•  last  will- 
(whose  property  at  such  time  was  of  very  small  amount)  duly  ^*^!^^'\ 
executed  the  will,  &c.,  and  thereby  bequeathed  all  the  estate  ment  was  not 
and  effects  which  he  then  possessed  to  the  said  Ann  Cutto,  and  ^u'J^ere  wm 
appointed  her  sole  executrix.  no  evidence  of 

Fourth.   Thaty  upon  an   occasion  happening  four  years  or  //ya,  that  the 
thereabouts  before  the  death  of  the  deceased,  the  said  Ann  former  will, 
Cutto  inquired  of  him  whether,  from  the  lapse  of  time  since  the  ing  uican- 
date  of  the  said  will,  any  confirmation  or  re- execution  thereof  ^^^^^'J'** 
was  necessary,  whereupon  the  deceased  replied  that  the  said  will  that  the  de- 
was  perfectly  valid  and  did  not  require  any  confirmation,  or  in  ?*^[te*^ 
words  to  that  effect.  AUtgatum. 

Fifth.  That  the  said  Ann  Cutto  saved,  out  of  the  allowances 
paid  to  her  by  the  deceased  for  household  purposes,  a  sum  of 
money  amounting  in  the  whole  to  5000/.  or  thereabouts,  and 
invested  the  same  for  her  own  use  and  benefit  in  the  purchase 
of  government  stock ;  that,  son^e  time  shortly  before  the  year 
1852,  the  deceased  became  aware  of  such  investment,  and 
although  he  expressed  himself  displeased  thereat,  he  did  not 
deprive  her  thereof,  nor  in  any  way  interfere  with  the  same. 

Sixth.  That  the  deceased  entertained  and  expressed  great  . 
regard  for  his  said  sister,  Elizabeth  Gilbert,  and  her  family, 
corresponded  with  her,  and  occasionally  visited  her  at  Spalding, 
in  the  county  of  Lincoln ;  that  the  deceased  and  his  said  sister 
were  on  terms  of  intimacy  with  Ashley  Maples,  who  also  re- 
sided at  Spalding,  and  was  trustee  of  deceased^s  father's  will ; 
thaty  in  the  summer  of  1852,  during  two  visits  to  his  said  sister^ 
the  deceased,  in  reference  to  the  contents  of  the  will  of  his  said 
sister,  which  he  had  recently  perused,  and  the  state  of  her 
family,  held  several  confidential  communications  with  the  said 
Ashley  Maples,  and  then  intimated  to  him  his  intention  of 
benefitting  his  said  sister  and  her  daughters  by  his  own  will. 

Seventh.  That  the  deceased  returned  from  the  second  of  his 
visits  to  his  sister  in  August  1852,  and  very  shortly  thereafter, 
being  of  sound  mind,  and  having  an  intention  to  make  his  last 
will  in  writing,  and  thereby  to  revoke  his  said  will  bearing  date 
the  11th  August  1825,  and  to  make  (amongst  others)  a  provi- 
sion in  favour  of  his  said  sister  and  her  daughters,  did,  with  his 
own  hand,  draw  up  and  reduce  the  same  into  writing,  and  did, 
on  the  day  of  the  date  thereof,  produce  at  the  office  of  Joha 
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White,  a  solicitor,  to  two  of  his  clerks,  a  paper  writing,  being  the 
very  last  will  and  testament  so  drawn  up  by  the  said  deceased ; 
and  did  declare  the  same  to  be  his  last  will  and  testament,  and 
did  then  and  there  set  and  subscribe  his  name  at  the  foot  or  end 
thereof,  and  affix  his  seal  thereto  (though  informed  that  it  was 
unnecessary),  in  the  presence  of  the  said  two  clerks,  who  there-' 
upbn  attested  and  subscribed  the  same,  as  witnesses  in  the  pre- 
sence of  the  deceased,  and  of  each  other ;  that  the  said  will  was 
not  supplemental  or  codicillary,  but  was  a  substantive  will,  and 
that  from  and  after  the  execution  thereof  his  said  former 
will  was  revoked ;  that  the  deceased  was  of  perfectly  sound 
mind,  &c. 

Eighth.  That  the  deceased,  on  leaving  the  office  of  the  said 
John  White,  with  the  said  will  in  his  possession,  immediately 
after  the  execution  thereof,  met  the  said  John  White,  and 
declared  to  him  that  he  had  just  executed  his  will  in  the  pre- 
sence of  his  clerks,  and  that  he  had  wished  him  to  attest  his 
said  will  for  him. 

Ninth.     Deceased's  illness  and  death. 

Tenth.  That  the  said  will,  which  cannot  now  be  found,  was 
in  the  handwriting  of  the  deceased,  and  commenced*  with  the 
words  *'  This  is  the  last  will  and  testament  of; "  that  the  same 
was  described  in  the  attestation  clause  thereof  as  "  the  last  will 
and  testament  "  of  the  deceased. 

The  admission  of  this  allegation  was  opposed. 
Abw.  23.  1853.       Sir  J.  D.  Harding  Q.  A.  against  its  admission. 

In  order  to  revoke  a  first  will  by  a  later  there  must  be  either 
a  distinct  clause  of  revocation,  or  the  later  must  be  inconsistent 
with  and  substantially  different  from  the  former.  The  law  has 
not  said  that  under  all  circumstances  a  later  will  must  revoke  a 
prior  instrument :  Goodright  v.  Glazier  (a),  Ilarwood  v.  Good-- 
right,  (b)  The  law,  in  that  respect,  has  not  been  altered  by  the 
statute.  It  is  clear  on  the  face  of  this  allegation,  that  the  con- 
tents of  the  later  will  are  not  known.  It  is  not  even  alleged 
that  the  later  was  substantially  different  from  the  former ;  nor 
that  the  whole  property  was  thereby  disposed  of.  The  mere 
declaration,  that  an  instrument  is  a  last  will  and  testament  is 
not  sufficient  to  make  it  revocatory  of  all  former  instruments. 

Dr.  Deancy  on  the  same  side,  cited  11  JarmarCs  Convey^ 
ancing(c\  Re  Lewis  (d)y  1  Wms,  Executors^  134. 

Dr.  Haggard^  contrd.  These  Courts  are  governed  by  the  Civil 


(a)  4  Burr.  2512. 

(b)  Cowp.  92.;  S.C.  3  Wil8.497.; 
2  Black.  937.;  7  Bro.  P.  C.  344. ; 
1  Saund.  279.  h. 


(c)  P.  119.;  429.  n.  ft. 

(d)  14  Jur.  514. 
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Law,  and  have  always  adopted  the  principle,  posteriore  testa^ 
mento  superius  rumpitur,  (a)  There  is  no  necessity  to  show  an 
inconsistency  with  the  former  will.  The  rule  of  Common  Law 
may  be  different  —  for  there  may  be  there  two  substantive 
wills,  and  therefore,  in  order  to  establish  revocation,  it  may  be 
necessary  to  prove  repugnancy.  That  doctrine  has  never  been 
imported  into  the  Court  of  Probate ;  yet  the  whole  argument 
on  the  other  side  proceeded  on  its  assumption.  The  doctrine 
pf  the  Court  of  Probate  was  recognised  by  Lord  Mansfield  in 
the  case  cited  on  the  other  side :  Harwood  v.  Goodright.  He 
says :  ^*  Though  as  to  personal  estate  the  law  of  England  has 
adopted  the  rules  of  the  Roman  testament ;  yet  a  devise  of 
lands  in  England  is  considered  in  a  different  light  from  a  Roman 
wilL  For  a  will  in  the  Civil  Law  was  an  institution  of  the 
heir ;  but  a  devise  in  England  is  an  appointment  of  particular 
lands  to  a  particular  devisee,"  &c.  (5) 

Helyar^i  Case  (c)  shows  the  law  of  these  Courts,  and  that  case 
was  noticed  both  by  Lord  Mansfield  and  Mr.  Justice  Yates^  in 
Goodright  v.  Glazier,  (d)  The  doctrine  has  been  followed  in  later 
years  in  Henfrey  v.  Henfrey  (e\  which  was  affirmed  by  the  Privy 
Council,  and  again  in  Plenty  v.  West.  (/) 

The  circumstances  pleaded  are  quite  sufficient  to  show  that 
the  later  instrument  was  a  substantive  will  and,  therefore,  that 
the  former  was  revoked. 

Dr.  R.  Phillimore  followed  on  the  same  side. 

Sir  J.  D.  Harding  Q.  A.  and  Dr.  Deane  replied  upon  the 
cases. 

In  Helyar  v.  Helyar  the  contents  were  known.  The  exe- 
cutrix was  different.  So  in  Plenty  v.  West  In  fact,  the  Court 
is  asked  to  decide  this  case,  not  so  much  upon  any  case  in 
point,  but  upon  an  obiter  dictum  of  the  learned  Judge.  Plenty 
y.  West  was  cited  in  the  Common  Pleas,  where  it  was  not  con* 
sidered  authority,  {g) 

Per  Curiam.  Was  there  any  evidence  in  the  case  of  Helyar 
of  a  different  disposition  ? 

Sir  J,  D,  Harding.  Yes ;  there  was  a  difference  both  in  the 
executrix  and  the  residuary  legatee. 


1854. 


CUTTO 

againBt 

GUJSBBT. 

AUegatum. 


Sib  John  Dodson.  There  is  certainly  some  difference  be- 
tween the  case  of  Helyar  v.  Helyar  (A)  and  the  case  I  am  now 
called  upon  to  determine.     But  it  is  pleaded,  and  I  must  take  it 


(a)  Instil.  17.' 
ib)  Cowp.  90. 

(c)  3  Atk.    798.;    1  Caa.   temp. 
Lee,  472. 

(d)  4  Burr.  2512. 


(e)  2  Curt.  468. ;  4  Moo.  P.C.33. 
(/)  I  Robert.  264. 
(g)  6  M.  G.  &  S.  216. 
(h)  1  Lee,  472. 


T  4 


280  TfiE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS. 

J      to  be  true,  at  least  for  the  present,  that  the  later  instrument  in 


' r 


CuTTo  this  suit  commenced  with  the  words  "  This  is  the  last  will  and 
GusEBT.  testament  of/'  &c.,  and  that  the  attestation  clause  also  described 
ABegatitm.      the  instrument  as  "  the  last  will  and  testament "  of  the  deceased. 

In  the  case  of  Helyar  v.  Helyar  there  were,  however,  dif- 
ferent executors,  and  a  diflferent  disposition  of  the  residue  ap- 
pointed under  the  two  wills  (a) ;  therefore,  the  case  was  stronger 
than  the  present.  All  the  information  which  I  can  collect  from 
the  allegation  before  me  is,  that  the  lost  instrument  was  described 
in  the  commencement,  and  in  the  attestation  clause,  as  *'  the  last 
will  and  testament ;  ^  there  is  also  a  general  ayerment  that  it 
was  substantive,  not  codicillary. 

The  case  ot Plenty  v.  West  (5),  also  cited  at  the  bar,  seems  to 
me  to  come  very  much  nearer  to  the  point  than  the  former  case ; 
'still  there  is  certainly  a  distinction  which  was  pointed  out  by  the 
learned  counsel 

In  that  case  both  instruments  w6re  before  the  Court ;  in  this 
the  later  is  not  forthcoming.  In  that  case  it  was  contended  by 
one  of  the  parties  that  the  two  instruments  were  not  wholly  in- 
consistent, and  on  that  ground  probate  of  both,  as  together 
containing  the  will,  was  prayed ;  but  the  learned  Judge  was  of 
opinion  that  he  could  not  grant  that  prayer  for  the  reason  he 
assigned,  namely,  that  he  knew  of  no  case  in  which  a  former 
paper  has  been  allowed  to  operate  and  form  part  of  the  probate, 
when  there  is  a  later  instrument  described  as  '^  the  last  will." 
It  is  true  some  comment  was  made  by  the  Judges  in  the  Com- 
mon Pleas  on  the  doctrine  laid  down  by  my  learned  predecessor, 
but  I  do  not  find  that  they  denied  it  to  be  law,  when  applied  to 
personalty.  Since  then  it  is  the  law  of  this  Court  (which,  until 
overruled,  I  am  bound  to  follow),  and  as  we  have  the  authority 
of  the  two  cases  cited,  particularly  Plenty  v.  Wiest,  I  think  I 
shall  only  do  what  is  consistent  with  the  laws  of  the  Ecclesias- 
tical Courts,  in  admitting  the  present  allegation  to  proof. 

The  cases  cited  by  the  Queen's  Advocate  as  to  the  law  of  real 
property  are  certainly  very  important,  but  they  do  not  seem  to 
me  to  bear  on  the  question  I  have  to  decide. 

The  Queen*s  Advocate.  I  submit  that  if  Plenty  v.  West  is 
strictly  law,  there  is  a  complete  variance  between  Common  Law 
and  the  law  of  these  Courts. 

The  Court.  It  is  the  Civil  Law  on  which  this  Court  pro- 
ceeds, and  there  the  doctrine  respecting  the  question  before  me 
is  laid  down  in  the  strongest  terms,  without  any  exception  what- 
ever, posteriore  testamento  prius  ipso  jure  rumpitur.     There  may 

(a)  1  Lee,  472.  475.  (&)  1  Rob.  264. 
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be  an  irreconcileable  difference  between  these  Courts  and  the 
Courts  of  Common  Law,  but  that  will  not  justify  me  in  de- 
viating from  what  I  apprehend  to  be  the  law  here  until  I  am 
80  instructed  by  a  higher  authority. 

The  allegation  having  been  admitted,  and  witnesses  examined, 
the  case  was  argued  by  the  same  counsel  on  the  evidence.  In 
addition  to  the  former  cases  cited,  Stoddart  v.  Grant  (a)  was 
referred  to. 


1854. 
' . — ^ 

CUTTO 

Gilbert. 


Sib  John  Dodson.  Mr.  Abraham  Cutto,  the  deceased  in 
this  cause,  died  on  the  16  th  of  July  last,  possessed  of  personal 
property  of  the  value  of  upwards  of  5000/.,  leaving  a  widowj 
Ann  Cutto,  and  a  sister,  Elizabeth  Gilbert,  his  only  next  of  kin, 
the  respective  parties  in  the  suit. 

It  appears  that  the  deceased  made  and  duly  executed  a  will, 
bearing  date  the  11th  of  August  1825,  and  therein  appointed 
his  said  wife  executrix  and  universal  legatee.  It  is  not  denied 
that  this  will  was  duly  executed,  and  was  to  all  intents  and 
purposes  a  valid  instrument ;  but  it  is  alleged  that  it  has  been 
revoked  by  a  subsequent  instrument,  duly  executed  by  the  de- 
ceased for  that  purpose ;  that  this  latter  iustrument  has  been 
destroyed  by  the  deceased,  or  at  least  is  not  now  forthcoming ; 
and  that,  therefore,  the  deceased  is  dead  intestate.  . 

The  allegation  given  in  on  the  part  of  Mrs.  Gilbert  was  op^ 
posed,  but  after  hearing  the  arguments  of  counsel,  the  Court 
admitted  it,  being  of  opinion  that  if  the  facts  therein  alleged 
were  fully  proved,  the  will  of  1825  was  revoked,  inasmuch  as 
by  the  law  of  these  Courts  the  execution  of  a  will  relating  to 
personal  property  amounts  to  a  revocation  of  a  former  will, 
whether  the  contents  of  the  later  instrument  are  known  or  not, 
provided  there  be  in  substance  or  effect,  revocatoqr  words.  Un- 
der the  statute  there  can  be  no  revival  of  the  former  from 
mere  presumption  of  intention. 

By  the  admission  of  that  allegation  the  question  of  law  was 
settled,  so  far  as  this  Court  is  concerned.  If  that  decision  was 
erroneous,  it  is  a  satisfaction  to  the  Court  to  know  that  its  error 
may  be  rectified  by  an  appeal  to  a  superior  tribunal. 

The  point  of  law  being  settled  to  the  best  of  my  judgment, 
the  only  question  for  the  present  consideration  of  the  Court  is 
whether  there  is  sufficient  proof  that  the  later  instrument 
was  duly  executed,  and  that  it  was  a  bond  fide  substantive 
will,  and  was  not  merely  codicillary.  Now,  when  an  instru- 
ment has  been  destroyed,  it  frequently  happens  that  its  contents 
may  be  proved  by  a  draft  which  has  been  preserved,  by  the 

ids  1  Macq.  H.  L.  163. 


JudgmenL 
March  8. 
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memory  of  the  witnesses,  by  the  deposition  of  persons  who  were 
privy  to  its  contents,  or  by  some  other  means ;  and  then  the 
character  of  the  instrument  can  be  accurately  ascertained  with- 
out  much  difficulty ;  but  in  the  present  case  there  are  no  written 
instructions  produced,  no  draft,  no  fair  copy.  The  instrument 
was  in  the  deceased's  own  handwriting,  and  the  contents  were 
known  to  no  one.  The  Court  is,  therefore,  under  the  necessity 
of  forming  its  judgment  from  a  review  of  the  whole  circum- 
stances of  the  case. 

The  deceased  was  a  solicitor,  and  for  thirty-six  years  held  an 
appointment  as  clerk  in  the  Receiver-Generars  department  of  the 
General  Post  Office,  which  he  resigned  in  the  year  185 1.  About 
the  same  time  he  also  retired  from  professional  practice,  and 
confined  himself  to  the  transaction  of  some  business  relating  to 
some  trust  property  in  which  he  was  concerned  in  the  office  of 
his  friend,  Mr.  White,  also  a  solicitor,  in  Barge  Yard,  in  the 
city  of  London.  In  the  summer  of  1852,  being  on  a  visit  to 
Mrs.  Gilbert,  his  sister,  at  Spalding,  in  Lincolnshire,  he,  in  a 
conversation  with  Mr.  Maples,  intimated  his  intention  of  bene- 
fiting his  sister  and  her  family  by  his  will.  The  evidence  of 
Mr.  Maples  upon  this  point  is  in  these  words :  ^'  The  tenor  of 
his  conversations  on  those  occasions  was  such  as  to  impress  me 
with  the  belief  that  he  was  going  to  make  some  provision  by  his 
own  will  in  favour  of  the  daughters  of  his  said  sister ;  it  was  of 
them  more  particularly  he  spoke ;  .  .  .  .  my  impression  is  that  he 
made  use  of  the  word  '  will,'  in  reference  to  himself  and  such 
his  intentions  in  their  favour,  but  I  cannot  speak  to  his  exact 
expressions.  He  did  not  tell  me  in  distinct  terms  what  he  was 
going  to  do,  but  he  so  expressed  himself  as  to  convey  to  me  the 
impression  that  his  intentions  were  as  I  have  now  expressed." 
Beyond  that  Mr.  Maples  is  unable  to  carry  his  testimony. 

But  it  appears,  that  after  this  visit  to  Lincolnshire,  he  drew 
up  with  his  own  hand  an  instrument  which  he  executed  in 
Barge  Yard  Chambers,  London,  at  the  office  of  Mr.  White.  It 
appears  that  this  instrument, whatever  may  have  been  its  nature 
or  its  purport,  was  duly  executed  according  to  the  require- 
ments of  the  statute. 

I  must  resort  to  the  evidence  of  the  witnesses  to  see,  if  pos- 
sible, what  was  the  character  of  this  instrument.  The  first 
witness  is  Thomas  Watkins,  a  clerk  of  Mr.  White's.  He  says, 
''  I  remember  witnessing  a  paper  for  the  said  Mr.  Cutto,  at 
Mr.  White's  office.  I  cannot  recollect  the  date  accurately,  but 
my  impression  is,  that  it  was  about  a  twelvemonth  before  his 
death He  came  into  the  clerk's  office,  where  I  and  my 
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fellow  witness,  William  Ward  Floyd,  were,  and  he  sidd  to  ns 
he  wanted  us  to  witness  something ;  whether  he  said  witness 
this,  or  witness  my  will,  or  what  other  expression  he  used,  I  do 
not  clearly  recollect.  ....  I  certainly  was  under  the  im-* 
pression  that  it  was  his  will ;  and  though  I  do  not  actually  re- 
collect it  as  a  fact,  I  think  he  must  hare  spoken  of  it  as  such, 
or  else  I  should  not,  I  think,  have  made  the  remark  I  did  in 
reference  to  the  seal ;  I  knew  nothing  whatever  of  the  contents 
of  the  paper  we  so  signed.  I  took  so  little  notice  of  it  that  I 
do  not  know  if  it  was  in  Mr.  Cutto's  handwriting  or  not ;  I  do 
not  know  if  it  had  an  attestation  clause  to  which  we  put  our 
names ;  I  only  know  that  it  was  a  paper  with  writing  upon  it. 
Probably  knowing  Mr.  Cutto  to  be  an  attorney,  I  was  induced 
to  take  less  notice  than  I  otherwise  might.  I  have  not  the 
slightest  recollection  of  the  form  or  contents  of  the  paper  hey ond 
its  having  the  seal,  &c.'* 

So  that  from  Mr.  Watkins  we  get  very  little  information 
indeed  as  to  the  nature  of  this  instrument.  The  deceased  did 
go  to  Mr.  Whitens  office  about  a  year  before  his  death,  and  ask 
this  witness  to  attest  an  instrument  or  paper,  but  whether  it 
was  a  will,  or  what  it  was,  he  does  not  know.  He  really  knows 
nothing  that  throws  any  light  upon  the  subject.  From  the 
circumstance  that  Mr.  Cutto  was  an  attorney,  he  took  the  less 
notice  of  it. 

The  next  witness  is  John  Ward  Floyd,  another  derk  of 
Mr.  White's,  and  he  fortunately  gives  us  some  more  precise 
information.  He  says,  "  I  remember  witnessing  a  paper  for  the 
said  Mr.  Cutto  in  Mr.  White's  office.  I  should  think  it  must 
have  been  about  eighteen  months  ago ;  I  have,  however,  nothing 

to  guide  me  as  to  the  time Mr.  Cutto  came  into  the 

office,  and  said  to  me,  '  John,  I  wish  you  to  witness  my  will ; ' 
and  seeing  Mr.  Watkins  there,  he  asked  him  to  step  in  also, 
and  he  and  Mr.  Watkins  and  I  accordingly  went  into  Mr. 
White's  room ;  Mr.  White  was  out  at  the  time.  Mr.  Cutto 
then  took  a  paper  out  of  his  pocket,  and  opened  it  on  the  deskj 
and' proceeded  to  sign  it;  Mr.  Watkins  noticed  that  there  was 
a  seal  on  the  paper,  and  he  observed  to  Mr.  Cutto  that  a  seal 
was  unnecessary  to  a  will  now.  This  was  said  on  the  supposi- 
tion that  the  paper  was  a  will,  Mr.  Cutto  having  so  spoken  of 
it  in  asking  us  to  witness  his  will." 

That  this  conversation  passed,  I  think  there  can  be  no  doubt, 
and  I  would  here  remark,  that  looking  back  to  Mr.  Cutto's 
will  of  1825, 1  find  that  he  there  made  use  of  a  seal  at  its  exe- 
cution. In  reply  to  Mr.  Watkin's  remark  about  the  seal^ 
Mr.  Cutto  replied,  "  Yes,  I  know,  but  it  don't  matter ;  **  op 
words  to  that  effect. 


1S54. 

Cutto 
offaiHMt 

OlLBBRT. 

Jvdffmenl: 
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On  the  tenth  article  this  witness  deposes,  "  My  impression  is, 
that  it  was  a  short  will,  being  written  three  parts  down  a  side 
of  paper,  but  I  did  not  know  what  its  contents  were.  ...  I 
cannot,  from  positive  recollection,  say  what  were  the  commenc- 
ing words  of  the  said  paper ;  but  my  impression  is,  that  as  the 
paper  lay  open  before  me,  I  saw  that  it  commenced  with  the 
words  *  This  is  the  last  will  and  testament  of,'  or  some  similar 
words,  denoting  the  paper  to  be  the  last  will  and  testament  of 
Mr.  Cutto.  We  knew  the  paper  to  be  Mr.  Cutto's  will,  and 
my  impression  is,  and  I  have  no  doubt  that  I  saw  and  read  so 
much  of  it  as  showed  it  to  be  so,  though  on  that  point  I  am  not 
able  to  speak  from  positive  recollection."  So  that  the  impres- 
sion upon  this  witness's  mind  is,  that  he  saw  the  words  ^^  The 
last  will  and  testament,"  and  connecting  that  with  the  circum- 
stance of  Mr.  Cutto  asking  him  to  witness  his  will,  he  seems  to 
entertain  very  little  doubt  that  he  read  so  much  of  the  paper 
which  he  attested  as  satisfied  him  that  it  was  the  last  will  and 
testament  of  the  deceased ;  and  this  opinion  seems  to  me  to  be 
confirmed  by  the  testimony  of  Mr.  White,  to  whom  the  de- 
ceased, on  meeting  him  when  leaving  the  office,  mentioned  that 
he  had  been  making  his  will,  and  that  it  was  a  short  will,  ^^  just 
like  your  father's." 

Under  all  these  circumstances,  it  appears  to  me  that  there  is 
pretty  clear  proof  that  tlie  paper  executed  by  the  deceased  in 
the  year  1852  was  not  a  mere  codicil  to  the  will  of  1825,  but 
a  bond  fide  substantive  will,  and  as  such  would  revoke  that 
instrument. 

I  would  guard  myself  against  laying  it  down  as  an  invariable 
principle,  that  the  fact  of  .a  testator's  calling  an  instrument  his 
last  will,  is  of  itself  sufficient  to  invest  it  with  the  character  of 
a  substantive  will,  so  as  to  revoke  all  former  instruments; 
undoubtedly  instances  have  occurred  in  which  persons  have 
described  an  instrument  as  a  ^*  last  will,"  and  have  merely  given 
one  legacy  additional  to  a  former  instrument ;  hut  prima  facie 
an  instrument  so  described  must  be  taken  as  a  will ;  and,  under 
the  circumstances  of  this  case,  this  gentleman,  having  prepared 
an  instrument,  called  on  two  persons  to  witness  his  will,  and 
having  made  a  declaration  subsequently  that  he  had  made  his 
will,  I  think  I  must  consider  this  as  a  regular  bond  fide  will, 
which  must  operate  as  a  revocation  of  the  former  instrument. 
.  The  deceased  must,  therefore,  be  considered  to  have  died  in- 
testate, for  under  the  present  statute  (a)  the  former  will  cannot 


•   (a)  This  case  fully  illustrates  the      sioners  :   "  The  onlj  exception  we 
remark  of  the  Real  Property  Commis-      think  necessary  to  this  rule  (non- 
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be  revived  by  the  destruction  of  the  later,  whatever  may  have 
been  the  intention  of  the  deceased. 

With  regard  to  costs,  I  am  of  opinion  that  through  the  act  of 
the  testator  himself  this  inquiry  was  absolutely  necessary,  and 
that  it  18  a  proper  case  for  the  costs  of  both  parties  to  be  paid 
out  of  the  estate. 

Proctor  for  the  widow,  Nicholson;  for  the  next  of  kin, 
Currey, 


reTiyal)  is,  where  a  will  which  has 
been  wholly  or  partially  revoked 
hy  a  subsequent  will  or  codicil,  is 
lefl  perfect,  and  the  subsequent  will 
or  codicil  is  cancelled  or  otherwise 
destroyed.  If  this  exception  were 
not  allowed,  wUU  might  oe  defeated 


hy  parol  evidence  that  subsequent  wilU 
had  been  made  and  destroyed/*  (4th 
Rep.  R.  P.  C.  p.  84.) 

In  the  present  case  no  evidence 
whatever  was  given  as  to  the  de- 
struction of  the  later  instruments. 


1854. 

CUTTO 

against 

GiLBEST. 

Judymentm 
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THE  «  BLENHEIM.^ 

J.  HIS  was  a  cause  of  damage  (by  plea  and  proof),  promoted 
by  the  brig  **  Unition  "  against  the  brig  "  Blenheim." 

On  the  night  of  the  15th  of  December  1852,  the  "Unition" 
was  off  Flamborough  Head^  on  her  voyage  from  Newcastle  to 
Jersey,  laden  with  a  cargo  of  coals,  when  she  came  into  col- 
lision with  the  "  Blenheim,"  which  was  proceeding  in  ballast 
from  London  to  Middlesborough,  in  the  county  of  York. 

The  "  Unition  "  alleged  that  she  was  proceeding  close  hauled 
on  the  starboard  tack  to  get  into  smoother  water ;  that  whilst  so 
proceeding,  a  vessel  (the  "  Blenheim,")  was  descried  about  two 
points  on  her  lee  bow,  approaching  on  the  larboard  tack ;  that 
a  light  was  then  immediately  exhibited  from  the  lee  bow  of  the 
"  Unition,"  which  continued  on  her  then  course;  that  no  notice 
was  taken  thereof  on  board  the  "  Blenheim,"  and  no  alteration 
made  in  her  course ;  that  the  light  was  again  exhibited  and  left 
for  some  time  on  the  brig's  lee  bow,  and  the  approaching  vessel 
was  loudly  hailed  to  port  her  helm  ;  that  no  light  was  shown  on 
board  the  approaching  vessel,  and  no  alteration  made  in  her 
course;  that  she  thereby  rendered  a  collision  inevitable;  that 
immediately  before  the  collision,  and  in  order  to  avert  the  same, 
if  possible,  the  helm  of  the  "  Unition  "  was  put  hard  to  port, 
and  she  was  brought  aback  with  her  head  to  th^  westward,  but 
the  "  Blenheim,"  which  was  on  the  larboard  tack,  with  the 
wind  free,  and  proceeding  very  fast,  improperly  continued  her 
course  and  ran  with  a  heavy  crash  into  the  said  brig,  striking 
her  in  her  gangway  on  the  larboard  side;  that  it  being  im- 


The  HiGfl 

Court  op 

Admikaltt. 

April  27. 

A  yessel  is  not 
relieyed  of  her 
obligation  to 
make  way  for 
another  close 
hauled  on  the 
starboard  tack 
hj  reason  of 
her  crew  being 
engaged  in 
reefing  her 
topsails. 
A  vessel  to 
which  the 
blame  of  a  col« 
lision  is  attri- 
buted is  liable, 
not  only  for 
the  immediate 
damage,  but 
for  the  con- 
sequential loss 
arising  from 
the  abandon- 
ment of  the 
injured  yessel 
by  her  crew, 
under  reason- 
able apprehen- 
sion of  danger* 

Pleadings, 
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1^54.        possible  to  ascertain  what  damage  the  brig  had  sustained  whilst 

rpg^         the  two  vessels  were  rolling  together  in  the  heavy  sea,  and 

«•  Blknheim.**   there  being  reason  to  apprehend  that  the  brig  would  go  down 

PkadingM.      ftom  the  injuries  received,  the  crew,  for  the  preservation  of 

their   lives,  jumped  on   board   the   *^  Blenheim ; "   that   after 

some  time  the  vessels  separated,  and  it  being  impossible  for  the 

said  brig's  crew  to  return  to  her  in  safety,  the  "  Blenheim  " 

took  them  to  the  port  of  Middlesborough,  and  landed  them 

there ;  that  the  said  brig,  after  being  so  abandoned,  was  fallen 

in  with  by  the  crew  of  another  vessel,  and  navigated  by  them 

to  the  port  of  Great  Grimsby,  where  she  has  since  been  given 

up  to  her  owners,  upon  payment  being  made  by  them  of  the 

claims  for  salvage,  amounting  to  420/. ;  tJiat  the  institution  of 

the  present  suit  was  delayed  by  reason  of  the   "  Blenheim  " 

having  been  out  of  the  jurisdiction  of  this  Court,  &c 

The  defence  on  the  part  of  the  "  Blenheim "  was,  that  in 
consequence  of  the  violence  of  the  wind,  the  master  gave  orders 
'  to  close  reef  his  topsails ;  that  she  was  laid  to  for  that  purpose, 
with  her  head  N.^W.,  and  all  her  crew,  but  the  master  and 
man  at  the  helm,  went  aloft ;  that  her  helm  was  kept  hard  a- 
starboard,  and  she  had  scarcely  any  way  on  her ;  that^  under 
these  circumstances,  the  light  of  the  "  Unition  "  was  observed 
about  three  points  on  the  *'  Blenheim's  "  lee  bow,  distant  about 
half  a  mile ;  that  as  the  "  Unition  "  approached  without  giving 
way  as  she  was  bound  to  have  done,  inasmuch  as  she  had  the 
wind  free,  and  the  "Blenheim"  was  laying  to,  as  aforesaid, 
the  said  brig  was  loudly  hailed  to  bear  away,  but  that  no  at- 
tention was  paid  to  such  hailing;  that  the  foreyard  of  the 
**  Blenheim "  was  then  thrown  aback,  and  the  helm  of  the 
**  Unition  "  was  ported,  but  too  late,  &c.  &c.  That  after  the 
collision  the  vessels  separated,  neither  vessel  having  ^stained 
any  damage  hut  of  the  most  trifling  character;  that  the  collision 
and  its  consequences  were  attributable  to  those  on  board  the 
"  Unition  "  for  not  giving  way  and  keeping  clear  of  the 
**  Blenheim  "  when  that  vessel  was  laying  to,  reefing,  and  quite 
unmanageable. 

Sir  Jl  D.  Harding  Q.  A.  and  Dr.  Deane  appeared  for  the 
**  Unition ; "  Dr.  Addams  and  Dr.  T%oiss  appeared  for  the 
<*  Blenheim,"  and  contended  that  she  was  not  to  blame,  and 
that  if  she  had  been  to  blame,  her  owners  were  not  fairly  re- 
sponsible for  the  consequential  expenses,  as  the  "  Unition  " 
was  but  slightly  damaged  by  the  collision,  but  had  been  aban- 
doned by  her  crew  without  just  and  sufficient  cause. 
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Db.  Lushington,  addressing  the  Trinity  Masters,  (a)    Gen-      .  ^^^  , 
tlemen,  there  has  been  one  question  which  has  been  agitated         Thb 

on  the  present  occasion  to  which  I  do  not  intend  to  call  your  ••BtEMHEm.* 

attention :  I  mean  the  question  whether  the  "  Unition "  was  rp/'**T^ '''' 

properly  abandoned  on  behalf  of  her  master  and  crew  after  the  ment  of  the 

collision,  or  whether  the  crew  precipitately  left  her.     This  is  not  i°^?^  ^®"*? 

a  matter  on  which  I  feel  authorized  jin  asking  your  opinion.     It  a  qaettion  of 

does  not  depend  on  nice  nautical  points,  but  on  considerations  J^^^^* 

which  those  sitting  in  this  chair  are  supposed  capable  of  giving  the  eonnderm- 

it.     However  glad  I  should  be  of  your  assistance,  I  must  adhere  x^qi^.  ysmm, 

to  the  law,  and  not  improperly  put  questions  to  you.  ten. 

There  are,  however,  two  questions  whicK  I  must  request  you  t^o  ooeidoiit 

to  consider,  the  first  of  which  relates  to  the  conduct  of  the  --irt.Jhecan- 

dact  of  toe 

**  Unition,"  and  the  second  to  the  conduct  of  the  **  Blenheim."     •*  Unition.'* 

You  must  allow  me  very  briefly  to  recapitulate  the  facts  of  ^  ^^^^*°* 
the  case.     It  appears  the  '*  Unition  "  was  of  the  burthen  of  150  ''Blenheim.* 
tons,  and  was  bound  (laden  with  coals)  to  Jersey*     The  collision  ^^e  ^»cts  of 
took  place  on  the  15th  of  December,  a  few  miles  from  Flam-  represented  by 
borough  Head ;  and  the  weather  at  that  time,  as  appears  from  *^  **  Unition. 
all  the  evidence,  was  not,  perhaps,  to  be  called  tempestuous,  but  Weather 
was  of  a  threatening  character.     I  make  that  observation,  be-  threatening; 
cause  it  is  not  only  stated  in  the  evidence  on  behalf  of  the 
•*  Unition,"  but  by  that  on  the  part  of  the  "  Blenheim,"  that 
the  wind  was  W.  by  N.,  blowing  heavily ;  that,  at  this  time, 
in  consequence  of  the  violence  of  the  wind,  so  and  so  was  done. 
It  was  evident,  therefore,  that  the  weather  was  rather  to  be  con- 
sidered as  threatening.     It  appears  that  the  wind  having  blown 
S.  for  some  time  before,  the  master  of  the  "  Unition,"  instead 
of  keeping  his  proper  course  to  Jersey,  thought  it  right  to  seek 
shelter  by  keeping  close  to  land.     This  appears  to  me  to  dispose  ^  Unition  " 
of  a  question  much  discussed  at  the  bar,  namely,  whether  the  J«em»tohaTe 
**  Unition "  was,  at  the  time  she  met  the  other  vessel,  close  hauled,  for  the 
hauled.     I  think  if  the  wind  was  W.  by  N.  and  the  proper  P^fPow  <f 

J  r     1        going  to  the 

course  to  Jersey  was  S.  by  E.,  she  was  not  close  hauled.  If  on  Humber. 
the  other  hand  she  was  keeping  as  close  as  she  could  to  the 
shore,  she  was  close  hauled  for  the  purpose  of  going  to  the  Hum- 
ber. Therefore,  I  think  the  only  question  that  can  arise  is, 
'whether  the  vet^sel  was  justified  in  abandoning  her  direct  course 
and  seeking  the  land. 

Another  question,  much  discussed,  was  the  quarter  from  which  Wind  appean 
the  wind  blew.     So  far  as  I  can  form  any  opinion,  it  was  vary-  ^^^*If  ^**^ 
ing  from  W.  S.  W.  to  W.  by  N.,  but  upon  the  precise  quarter 
from  which  the  wind  blew  at  the  moment  of  the  collision  the 

(a)  Captain  Farquhorson  and  Captain  Pitcairn. 
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' . ' 

Thb 
*•  Blenheim." 

Svmming'Vp, 


Was  there  any 
undue  delay  on 
the  part  of  the 
•*  Unition  "  in 

Sorting  her 
elmf 


Statement  of 
the  **  Blen- 
heim.** 


The  "  Blen- 
heim **  ought  to 
have  shown  a 
light  to  indi- 
cate her  posi- 
tion. 

"Blenheim** 
said  to  have 
been  in  an  un- 
manageable 
state. 


Was  there 
sufficient  rea* 
son  ibr  the 
non-compli- 
ance irith  the 
Act  of  Parlia- 
ment f 


evidence  does  not  enable  me  to  form  an  opinion.  Under  these 
circumstances,  the  "  Unition,"  according  to  her  statement,  first 
saw  the  ^^  Blenheim  "  two  points  on  her  lee  bow,  and,  as  soon  as 
she  perceives  her,  it  is  not  disputed,  she  acted  very  properly  in 
exhibiting  a  light.  Finding  that  the  other  vessel  does  not  change 
her  course,  she  ports  her  helm,  as  I  understand,  at  the  moment, 
and  then  puts  it  hard  to  port,  so  as  to  bring  her  sails  to  shiver  in 
the  wind.  However,  it  so  happens  that  the  other  vessel  came 
on,  right  or  wrong,  and  struck  her  on  the  starboard  side.  It 
appears  to  me  that  there  can  be  but  one  question  arising  on  this 
point.  Was  there  any  undue  delay  on  the  part  of  the  "  Uni- 
tion "  in  porting  the  helm  ?  I  cannot  represent  the  "  Unition  * 
to  be  blameabie  in  any  other  respect  than  by  possibility  in  the 
one  I  am  now  suggesting  for  your  consideration. 

Now,  with  respect  to  the  "  Blenheim,"  she  was  a  vessel  of  the 
burthen  of  225  tons,  and  was  bound,  in  ballast,  from  London  to 
the  North.  According  to  her  representation  she  was  laid  to, 
and  reefing  her  topsails,  with  her  head  N.  by  W.,  and  had  her 
helm  hard  a-starboard.  The  master  in  his  evidence  states,  that 
it  was  hard  a-starboard  at  the  time  when  the  light  was  shown  by 
the  "  Unition ;"  it  was  seen  by  the  "  Blenheim,"  but  she  takes 
no  notice  of  it.  Though  it  so  happened,  that  the  omission  to 
show  a  light  on  the  part  of  the  "  Blenheim,"  may  not  have  been 
the  cause  of  the  collision,  yet  I  must  say  it  was  exceediogly  erro- 
neous conduct  on  the  part  of  her  master  not  to  have  shown  a 
light  to  point  out  the  place  and  position  of  his  vcfSsel.  *  The 
^^  Blenheim  "  represents  that  she  was  in  an  unmanageable  state : 
what  ought  to  have  been  her  conduct?  According  to  the  evi- 
dence of  the  master  of  the  "  Blenheim,"  it  appears  she  did 
nothing. 

[The  Court,  having  read  a  portion  of  the  master's  evidence, 
continued.]  It  will  be  for  you  to  determine  whether  she  ought 
to  have  done  anything,  or  whether  there  was  any  sufficient 
reason  for  not  doing  that  which  the  Act  of  Parliament  prescribes^ 
namely,  porting  her  helm.  If  you  are  of  opinion  that  she  could 
not  do  it,  then  the  maxim  of  law  prevails,  Nemo  cogitur  ad  im- 
possibilia.  If  you  are  of  opinion  that  she  might  have  ported 
her  helm,  then  she  is  to  blame  for  the  collision.  You  will  have 
the  kindness  to  give  me  your  opinion  on  that  point 


Judgment 


Captain  Farquharson.  We  are  of  opinion  that  the 
**  Blenheim  "  might  have  ported  her  helm,  and  we  think  the 
**  Unition  "  acted  rightly  in  the  course  she  pursued ;  that  she 
was  not  to  blame.     The  Trinity  Masters  having  withdrawn. 
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Db.  Lushington  continued     Now  with  respect  to  the  ques-  ,  ^^^  , 

tion  of  the  abandonment  of  this  vessel  by  the  master  and  crew,  Thb 

it  having  been  determined^  in  consequence  of  the  opinion  of  the  **  Blenhsim." 

Trinity  Masters,  that  the  "  Blenheim "  was  to  blame  for  this  J^"^^"^'^ 

•        The  crew  of 

collision,  I  must  determine  whether  the  usual  consequences  which  the  *«  Unition ' 
would  result  on  such  a  decree  ous^ht  not  to  take  place  on  the  ▼»«  jojtified 

,  ,  "*  imder  the  cir- 

present  occasion,  because  blame  is  attributed  to  the  master  and  comstances  in 
crew  of  the  « Unition "  in  abandoning  her.  The  principle  ^JS^^SS. 
to  which  I  have  always  adhered,  and  to  which  I  shall  adhere, 
until  otherwise  instructed  by  superior  authority,  is,  that  when  a 
collision  takes  place  on  a  dark  night,  particularly  at  a  tem» 
pestuous  period  of  the  year,  and  when  the  vessel  producing  the 
collision  is  of  greater  burthen  than  the  one  struck,  I  cannot 
possibly  settle  with  satisfaction  to  my  own  mind,  or  security  to 
justice,  what  ought  to  be  the  reasonable  extent  of  fear  and  ap- 
prehension to  the  crew  of  the  vessel  so  struck.  It  is  impossible 
for  any  court  of  justice  to  say  with  any  degree  of  certainty 
what  are  the  precise  circumstances  that  would  justify  the  aban- 
donment of  a  vessel.  If  there  be  any  reasonable  prospect  that 
the  lives  of  the  crew  are  endangered,  I  have  determined,  and  I 
will  do  so  until  I  am  overruled,  that  they  are  justified  in  quitting 
the  vessel,  and  the  consequences  must  fall  on  the  wrong  doer. 
On  the  present  occasion  the  vessel  was  off  Flamborough  Head, 
and  it  is  manifest  from  the  evidence  on  both  sides,  that  though 
there  cannot  be  said  to  be  a  gale  of  wind  or  a  storm,  yet  the 
weather  was  approaching  to  tempestuous,  and  the  wind  was 
blowing  violently.  The  occurrence  took  place  on  the  15th  of 
December,  at  night,  when  it  was  impossible  for  them  to  know 
the  weight  of  the  vessel  that  had  struck  them  or  the  extent  of 
damage  that  was  done,  and  I  therefore  cannot  think  that  they 
were  bound  to  remain  on  board.  The  delay  of  two  minutes 
might  have  risked  valuable  life,  and  I  never  will  put  life  in  com- 
petition with  property.  In  the  present  case,  there  is  nothing  to 
induce  me  to  depart  from  the  ordinary  rule  of  condemning  the 
**  Blenheim  "  in  the  damage  done. 

Proctors:  for  the  "  Unition,"  Bathurst;  for  the  "  Blenheim," 
jF.  Clarksoru 


The  High 
Court  of 
THE  ''PARIS."  Admiraltt. 

AprU  21. 


T  April  21 

HIS  was    a  salvage   suit    promoted  by    the    steam- vessel  A  steamer 

«  Douro,"  against  the  steam-ship  «  Paris."  Jhe^^^S" 

The  "Douro,"    a  steam-vessel,   on  her  voyage  from  Con-  Southampton, 

stantinople  to  Southampton,  fell  in  with  the  «  Paris"  in  the  Sc^d  & 

E.  &  A. — VOL.  I.  U 
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Bay  of  Biscay  on  the  let  of  December  1853.    The  "Paris" 

The  was  proceeding  in  ballast  from  Havre  de  Grace  to  Marseilles, 

«*  Pauis.  ^hen  her  machinery  sustained  such  injury  that  she  was  quite 

the  Bay  of*  disabled.     She  hoisted  a  signal  of  distress,  which  brought  the 

^"^^Jei^to  "  ^^"^^ "  *^  ^^^  assistance.     The  «  Douro "  took  her  in  tow,  and 

Plymouth  brought  her  safely  to  Plymouth  Sound,  where  she  arrived  on 

M^ce  iJt^  *^®  ^^^  °^  December.     The  value  of  the  property  salved  was 

about  forty-  4060/.     The  Owners  tendered  80021,  which  was  rejected, 

and  the*'*"'  ^^'  ^'  Phillimore  and  Dr.  Tfoiss  appeared  for  the  salvors ; 

Talue  of  the  Sir  •/".  D.  Harding  Q.  A.,  and  Dr.  Deane  for  the  owners. 

property  salved 
was  4060^     A 

tender  of  800/.        Dr.  Lushington.    As  my  judgment  will  not  be  influenced 

and  the  salvors  by  any  of  those  matters  which  have  been  so  much  controverted, 

^^®"^^  ^    it  is  not  my  intention  to  enter  minutely  into  their  consideration, 

Judgmmt,      because  I  intend  to  determine  this  case  on  the  great  features  of 

it.     The  question  is  this,  bearing  in  mind  always  the  value  of 

the  property  which  has  been  salved,  namely,  4060/.,  and  the 

amount  which  has  been  tendered,  namely,  800/.,  or  one  fifth  of 

that  sum,  whether,  looking  at  the  general  facts  of  the  case, 

that  is  a  sufficient  and  competent  reward  for  the  services  which 

have  been  rendered. 

Now,  what  are  the  ingredients  in  this  case  so  often  described 
in  this  Court,  which  appear  to  render  it  incumbent  on  the 
Court  to  pronounce  for  a  large  rate  of  salvage  ?  Certainly, 
the  vessel  which  performed  the  service  is  one  of  considerable 
power,  one  fully  competent  to  perform  the  duty  she  undertook 
with  rapidity  and  efficiency. 

The  "  Paris'?  is  represented  to  be  of  the  burthen  of  200  or 
230  tons,  and  she,  I  must  think  from  the  whole  evidence  in  the 
case,  was  in  a  state  of  considerable  peril ;  but  the  degree  of 
peril,  it  would,  in  my  judgment,  be  impossible  to  ascertain 
with  anything  like  satisfaction  to  my  own  mind.  True  it  is 
that  the  engines  were  disabled,  and  that  her  canvas  was 
insufficient  to  carry  her  to  a  French  port ;  but  we  must  all  feel 
this,  that  the  incapacity  to  reach  a  French  port  must  depend 
on  circumstances  which  it  was  so  impossible  to  know  before- 
hand, that  no  great  reliance  could  be  placed  on  it.  I  mean 
this :  assuming  it  were  to  continue  calm,  and  presuming  the 
wind  to  be  favourable,  then  much  less  canvas  might  render  it 
safe  to  navigate  the  ocean  than  under  other  circumstances,  and 
there  would  be  a  probability  of  reaching  the  French  coast. 

But,  be  that  as  it  may,  there  is  no  doubt  that  she  was  in  a 
state  of  danger,  and  she  considered  herself  so  to  be,  because 
she  made  a  signal  of  distress,  and  asked  to  be  taken  in  tow, 
thereby  showing  that  she  doubted  her  own  capacity  to  reach 
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a  place  of  safety.     She  is  accordingly  taken  in  tow,  and  it  does      .  ^^^'  . 
not  appear  to  me  that,  after  she  was  taken  in  tow,  the  **  Douro"         The 
underwent  any  peculiar  hardship  in  the  performance  of  the         ^^^ 
service,  or  that  there  was  any  great  degree  of  danger  occurring 
to  the  ^^Douro"  herself,  and  I  am  not  satisfied  that  there  was 
danger  of  any  kind  whatever  incurred  by  any  one  in  performing 
the  service. 

With  regard  to  the  repair  of  the  machinery,  and  other  ser- 
vices rendered,  the  Court  takes  it  into  consideration.  Yet  it  is 
a  matter  which  occurs  every  day,  that  the  vessel  salving  assists 
the  vessel  salved,  not  in  repairing  machinery,  because  that  is 
not  a  frequent  occurrence,  but  putting  her  in  that  state  and 
condition  in  which  she  is  enabled  to  proceed  from  one  port  to 
another.  The  vessel  taken  in  tow  is  conducted  to  Plymouth, 
which  was  in  the  course  of  the  ^  Douro,"  though  she  would  not 
have  stopped  there,  but  have  gone  on  to  Southampton.  Ac^ 
cording  to  the  representation,  forty-eight  hours  are  lost,  and  one 
fifth  of  the  value  is  offered  for  these  services. 

I  must  say,  I  think  the  salvors  have  seen  the  whole  case 
through  a  magnifying  glass.  They  magnify  the  value,  the  size 
of  the  vessel,  and  their  own  services,  and,  though  I  act  upon 
the  principle,  that  where  efficient  services  have  been  performed, 
by  a  steamer  of  great  value  and  great  power,  with  alacrity,  she 
ought  to  be  encouraged  to  embark  in  such  undertakings,  yet» 
I  think  there  is  a  line  which,  if  there  be  an  attempt  to  overstep, 
it  is  the  duty  of  the  Court  to  interpose. 

Now,  in  my  judgment,  one  fifth  of  the  property  is  an  ample 
reward.  If  the  vessel  had  been  derelict,  I  certainly  know  no 
instance  in  which  uhere  the  value  was  so  great,  more  would 
have  been  given;  but  a  derelict  she  was  not.  I  consider  it 
my  duty  to  pronounce  for  the  tender ;  and,  I  am  sorry  to  say, 
to  condemn  the  parties  in  the  costs.  That  is  a  measure  which 
I  am  reluctant  to  pursue,  though,  according  to  the  practice  in 
other  Courts,  where  the  tender  is  considered  sufficient  they 
uniformly  follow  that  course.  I  have  considered  myself  justified 
in  some  cases  in  not  proceeding  to  that  extremity,  on  grounds 
of  public  policy  (a),  but  in  this  case  I  see  no  sufficient  grounds 
for  departing  from  the  rule. 

Dr.  R.  Phillimore.  Will  the  Court  kindly  apportion  the 
salvage? 

Dr.  Lushington.  I  think  a  fair  apportionment  will  be 
200 JL  to  the  owners,  120/.  to  the  master,  and  the  rest  to  be  di- 
vided among  the  crew  according  to  their  rating  in  the  articles. 

(a)  Vide  note,  p.  175. 
u  2 
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Australia, 
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probate  as 
a  mariner's 
iriU  under 
sect.  1 1.  of  the 
statute. 

Statement, 
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Dr.  R,  PhiUimore.  One  difficulty  about  receiving  the  tender 
was  that  of  making  an  apportionment  of  it. 

Proctors:  for  the  salvors,  Middleton;  for  the  owners,  iVi*- 
choUoju 


IN  THE  GOODS  OF  HENRY  CORBY,  DECEASED. 

JLlENRY  CORBY,  late  a  seaman  on  board  the  merchant- 
ship  "James  Alexander,"  died  on  the  24th  of  June  1853,  at 


sea. 


He  left  England,  in  October  1850,  for  New  Zealand,  whence 
he  afterwards,  in  May  1852,  went  to  Australia.  He  there 
acquired  property  amounting  in  value  to  about  250/. 

On  the  15th  of  March  1853,  he  was  shipped  as  an  able  seaman 
on  board  the  above  vessel,  which  was  then  lying  at  Melbourne, 
in  Australia,  to  work  his  passage  home,  and  he  remained  on 
board  that  vessel  until  his  death. 

On  the  1st  of  August  1853,  Mr.  Thomas  Corby,  a  brother 
of  the  deceased,  received  a  letter  from  him,  dated  15th  of  March 
1853  (being  the  day  on  which  he  shipped  on  board  the  "  James 
Alexander  "),  in  which  he  mentions  that  he  is  in  that  ship,  and 
he  concludes  the  letter  thus :  —  "  You  can  draw  it  (meaning  his 
money)  if  I  never  reach  home.  Should  anything  happen  to 
prevent,  I  leave  it  all  to  do  as  I  say,  on  inquiring  of  the  SUip^ 
ping  List,  and  my  last  letter  is,  what  to  do  with  what  I  owne  as 
my  own."  On  the  20th  of  the  same  month,  Mr.  T.  Corby 
received  another  letter  from  the  deceased,  dated  Melbourne, 
March  6th  1853,  in  which  he  mentions  his  intention  to  leave  Aus- 
tralia on  his  return  to  London,  on  the  15th  of  March,  and  adds, 
"  It  is  understood  that  all  I  possess  will  belong  to  my  nepheys 
and  neices,  should  I  not  reach  home  in  safety,"  and  he  then 
specifies  what  his  property  consists  of.  It  appears  that  no  other 
letter,  bearing  date  between  the  6th  and  15th  of  March,  was 
received  from  him. 

On  the  1st  of  August  1853,  Mr.  Rogers,  the  brother-in-law  of 
the  deceased,  also  received  from  him  a  letter,  bearing  date  15th 
of  March  1853,  and  in  which  he  states  that  he  is  shipped  in  the 
**  James  Alexander,"  and  that  should  he  not  reach  home  in 
safety,  he,  Mr.  Rogers,  is  to  see  the  deceased's  brother  Thomas, 
and  he  adds,  "  You  and  he  can  receive  the  money,  and  after- 
wards, if  anything  should  happen  to  me,  you  must  then  make 
inquiries  about  me,  and  you  will  find  what  property  I  am 
possessed  of  to  my  nepheys  and  neices."  And  the  following 
addition  is  written  across  the  page,  "  My  brothers  William  and 
Thomas  will  arrange  all  business,  and  share  and  share  alike." 
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These  three  letters  were  all  in  the  handwriting  of  the  de- 
ceasedy  but  the  first  was  not  signed. 

On  intelligence  of  his  death  being  received,  search  was  made 
among  his  boxes  and  effects  for  some  more  formal  testamentary 
instrument,  but  without  success. 

Dr.  Mddleton  moved  the  Court  to  decree  probate  of  the  will 
of  the  deceased,  as  contained  in  the  three  paper  writings,  &c,  to 
Mr.  Thomas  Corby,  as  the  surviving  executor,  according  to  the 
tenor,  and  submitted  that  the  circumstances  of  the  case  entitled 
the  deceased  to  the  privilege  of  the  exception  of  the  11th  sec- 
tion of  the  Wills  Act,  as  a  "  mariner  or  seaman  being  at  sea," 
citing  the  case  of  Lay.  (a)  [ 

Per  Curiam.  You  ask  for  probate  of  these  papers  as  a  sea- 
man's will,  but  have  you  any  evidence  that  he  was  on  board 
ship  at  the  time  he  wrote  them  ? 

Dr.  Middleton.  The  evidence  is  to  the  effect  that  he  was 
shipped,  as  a  mariner,  on  board  this  vessel  on  the  day  when 
the  papers  bear  date. 

Per  Curiam.  It  seems  to  me  running  it  rather  close  to  say 
that  he  was  a  mariner,  when  he  made  his  will  only  on  the  very 
day  when  he  was  shipped,  and  when  the  vessel  was  in  a  British 
port  It  is  a  very  nice  question,  which  the  Court  must  take 
time  to  consider. 
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In  the  Goods 

OF  HSNRT 
CORBT. 


Argument 


On  a  subsequent  day  Dr.  Lushington  rejected  the  motion, 
and  said.  This  case  I  have  taken  time  to  consider,  as  the  question 
involved  appeared  to  me  of  considerable  importance,  and  it  was 
my  anxious  wish  to  grant  the  motion  for  probate  of  these 
papers,  if  I  thought  I  could  do  so  consistently  with  my  appre- 
hension of  the  law.  These  papers  are  not  executed  according 
to  the  requirements  of  the  statute,  and  the  application  is  for 
probate  of  them  as  privileged  under  the  11th  section.  That 
section,  however,  applies  only  to  wills  made  at  sea.  Now,  in 
the  present  case,  there  is  no  evidence  whatever  where  these 
papers  were  written,  nor  whether  the  deceased  was  even  on 
board  the  ship  at  the  time.  It  appears  that  the  deceased  had 
not  originally  sailed  to  Australia  in  this  veslel,  but  that  he  had 
been  residing  there  for  nearly  a  twelvemonth  before  he  shipped 
as  a  mariner  to  return  in  her  to  England,  and  that  he  so 
shipped  on  the  15th  of  March.  Now  the  paper  marked  A., 
bearing  date  the  6th  of  March,  I  think,  must  be  put  out  of 
consideration  altogether,  as  being  clearly  not  entitled  to  the 
privilege.     But  with  respect  to  the  other  two  papers,  it  is  a 


Judgment. 


(a)  2  Curt.  375. 
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1  flKA. 

.  .      diflTerent  question.     They  both  bear  date  the  15th  of  March, 

In  the  Goods  on  which  day,  it  appears  in  evidence,  the  deceased  shipped  on 
^CoBBY?^  board  this  vessel,  as  a  mariner,  to  return  to  England.  But, 
Judgment  assuming  that  these  papers  were  actually  written  on  board  this 
ship,  I  am  not  prepared  to  say  they  would  be  entitled  to  pro- 
bate as  a  mariner's  will,  for  it  must  be  borne  in  mind  that  the 
statute  says,  '^  mariner  or  seaman  being  at  sea,"  and  it  appears 
that  this  vessel  did  not  sail  till  the  30th  of  March,  fifteen  days 
afterwards.  Can  it  then  be  said  that  these  papers  were  written 
at  sea,  within  the  true  meaning  of  the  statute  ?    I  think  not 

I  am  aware  of  the  case  of  Lay  (a),  but  the  circumstances  of 
that  case  appear  to  me  totally  distinguished  from  the  present 
I  must  reject  this  motion. 

Proctor:  Middleton. 

(a)  2  Curt  375. 


Pbebooatiyb 

COUBT  OP 

Canterbubt. 

April  2B, 

A  soldier 
under  orders 
to  proceed 
from  his 
station  in  one 
Indian  pre- 
sidency to 
take  part  in 
the  -war  going 
on  in  another, 
and  making 
his  will  only 
two  days 
before  he 
commenced 
the  march,  is 
not  entitled  to 
the  privilege 
of  a  military 
testament 

Statemeni, 


BOWLES  affainst  JACKSON. 
On  Admission  of  the  Allegation  propounding  the  WilL 

X  HE  will  of  the  deceased  was  propounded  on  behalf  of  the 
widow  and  universal  legatee. 

The  second  article,  which  pleaded  the  execution,  was  to  the 
following  effect:  That  Alfred  Jackson,  the  deceased,  in  the 
year  1839,  was  a  captain  in  the  30th  regiment  of  Bengal  Native 
Infantry,  and  in  the  month  of  August,  in  that  year,  was  sta- 
tioned with  his  regiment  at  Neemuch,  in  Bombay,  in  the  East 
Indies ;  that  on  the  14th  of  that  month  orders  were  received  by 
the  commanding  officers  of  the  regiment  to  march  on  the  22nd 
of  the  said  month  to  attack  the  citadel  of  Joadhpore,  a  fort  be- 
longing to  an  independent  prince  of  that  country ;  that  on  the 
20th  of  the  said  month  the  said  testator,  &c  did,  with  his  own 
hand,  draw  up,  and  write  his  last  will  and  testament,  of  which 
the  paper  exhibited,  and  remaining  in  the  registry  of  this  Court, 
is  an  authentic  copy,  and  signed  the  same  on  the  said  day,  and 
acknowledged  the  same  as  his  last  will  and  testament,  in  the 
presence  of  Hercules  Koss,  who,  at  the  request,  and  in  the  pre- 
sence of  the  deceased,  set  and  subscribed  his  name  as  a  witness 
thereto ;  that  the  said  deceased  afterwards  took  the  said  will  to 
the  house  of  T.  Morrison,  and  in  like  manner  acknowledged  the 
same  to  be  his  will,  in  the  presence  of  the  said  T.  Morrison, 
who  then,  in  the  presence,  and  at  the  request  of  the  said  de- 
ceased, signed  and  attested  the  said  will  as  a  witness  thereto,  &c. 

The  third  pleaded :   That  on  the  22nd  of  the  said  month  of 
August,  in  the  said  year  1839,  the  said  deceased,  agreeably  to 
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the  said  orders  so  received  on  the  Mth,  as  mentioned  in  the 
preceding  article,  marched  with  his  said  regiment,  in  order  to 
attack  the  said  citadel  of  Joadhpore,  and  whilst  on  the  said 
march  was  seized  with  illness,  and  sent  back  to  Musseerabad, 
where  he  died  on  the  13  th  of  October  following. 

The  fifth  article  pleaded  the  11th  section  (a)  of  the  Wills 
Act 

Dr.  Jennevy  on  behalf  of  the  next  of  kin,  opposed  the  admis- 
sion of  this  allegation. 

This  is  an  amicable  suit  for  the  purpose  of  obtaining  the 
opinion  of  the  Codrt  as  to  whether  the  circumstances  pleaded 
are  sufficient  to  entitle  the  deceased  to  the  privileges  of  a 
soldier  in  "  actual  military  service."  The  facts  are  stated 
in  the  2nd  article.  The  fact  relied  on  to  distinguish  this 
case  from  the  various  cases  already  decided  is,  that,  at  the 
time  of  the  execution  of  the  will,  the  deceased  was  under  orders 
to  march  to  battle.  But,  is  being  under  orders  to  march  and 
engage  in  actual  military  service  precisely  the  same  thing  as 
being  in  actual  military  service  ?  If  so,  the  argument  must  go 
to  this  length,  that  every  soldier  under  orders  to  march  for  any 
purpose  whatever  is  privileged.  At  the  present  moment  this 
would  embrace  a  very  large  class.  Many  are  now  under  orders 
to  proceed  to  Constantinople.  The  words  of  the  Act  do  not 
seem  to  allow  such  an  extension  of  the  privilege.  Being  a  pri- 
vilege and  an  exception  from  the  general  operation  of  the  law, 
it  must  be  construed  strictly,  and  must  not  be  unduly  extended. 
The  time  can  have  no  bearing  on  the  case.  The  facf.  of  the 
deceased's  marching  two  days  after  the  execution  of  uhe  will 
cannot  stamp  the  character  of  actual  military  service  upon  him 
at  the  time  of  execution.  The  case  which  has  the  nearest  re- 
semblance to  the  present  is  that  of  James  Norris  (&),  who,  at 
the  time  of  making  his  will,  was  under  orders  to  proceed  from 
Malta  to  the  West  Indies. 

^er  Curiam.  He  was  under  orders  to  proceed  to  the  West 
Indies,  but  was  he  going  to  attack  any  place  ?  That  would 
seem  to  make  a  great  difference  in  the  nature  of  the  orders. 

Dr.  Jenner.  No ;  his  orders  were  not  to  that  effect.     In  that 
respect,  certainly,  the  case  differs  from  the  present. 

Dr.  R.  PhiUimorey  contra. 

The  decisions  already  given  in  this  Court  render  any  elaborate 
argument  unnecessary.     We  must  show  that,  under  the  circum- 
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(a)  Provided  always  and  be  it  fur- 
ther enacted,  that  any  soldier  being 
in  actual  military  service,  or  any 
mariner  or  seaman  being  at  sea,  may 


dispose  of  his  personal  estate  as  he 
might  have  done  before  the  making 
of  this  Act. 

(h)  3  Notes  of  Cases,  197. 
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stances,  the  deceased  is  to  be  considered  either  in  castrisy  in  ex- 
peditioney  or  in  actual  battle-field.  The  cases  of  Drummond  v. 
Parish  (a).  White  v.  Repton{b\  of  Major- General  Clement 
Hill{c)y  and  of  John  Vaux  Leese,  (d),  are  all  cases  which 
show  what  is  not  actual  military  service ;  but  there  is  a  circum- 
stance in  the  present  case  which  distinguishes  it  from  them. 
The  deceased  was  under  orders  to  march  and  engage  in  imme- 
diate hostilities. 

There  appears  to  be  a  difference  between  India  and  the 
colonies,  from  the  fact  of  our  Indian  possessions  being  sur- 
rounded by  independent  powers,  which  renders  the  principle  of 
the  Digest  respecting  the  vicinity  of  the  danger  more  applicable. 
The  inclination  of  the  Court  will  be  to  sustain  this  will,  if  it 
can  possibly  do  so,  as  these  wills  are  always  favourably  received 
in  these  Courts.  Sir  Leoline  Jenkins  originally  obtained  the 
privilege  for  the  British  soldier  and  sailor,  that  their  position 
might  not  be  inferior  to  the  soldier  and  sailor  among  the  Romans. 
The  doctrine  of  the  Roman  Law,  as  stated  by  Ulpian  is : 
*'  Ex  eo  tempore  quis  jure  militari  incipit  posse  testari,  ex  quo  in 
numeros  relatus  est ;  ante  non:  proinde  qui  nondum  in  numeris 
sunt,  licet  etiam  lecti  tirones  sint  et  publicis  expensis  iter  faciunt, 
nondum  milites  sunt,  debent  enim  in  numeros  referri.^^  {e) 

Per  Curiam.  But  I  apprehend  that  only  makes  the  difference 
between  soldiers  and  mere  recruits,  without  touching  the  ques- 
tion of  actual  service. 

Dr.  B,,  Phillimore.  Yes ;  but  he  says  the  privilege  began  to 
run  from  that  time;  and  it  is  so  explained  by  Calvin  (/)  in  the 
word  "  Numeri.'*^  But  Calvin's  definitions  of  the  words  expeditio 
and  expediti  milites  are  more  important,  and  seemed  to  have  been 
regarded  with  great  attention  by  the  learned  Judge  in  the  case 
of  Drummond  v.  Parish,  {g)  He  says :  "  Expediti  milites  vel  in 
expeditionibus  existentes  dicuntur,  quicunque  sunt  in  ipso  exercitu 
aut  castris,  id  est,  eo  loci,  quo  JteipubliccB  causa  est  belli  appara- 
tus,  seu  in  statione  illi  sint,  seu  in  hibemis  seu  aliubi  pro  Jlnibus 
Imperii  tueridis ;  imo  quocunque  in  loco  sint  militice  causa,  ut  si 
RomcB  sint  ad  defensionem  urbis  collocati  ac  dispositi.  Falsum 
ergo,  stationarios  ac  Umenarchas  non  recte  testaturos  jure  militari 
quia  non  sint  in  expeditionibus,^^ 

This  definition  may  fairly  be  applied  to  the  circumstances  of 
the  present  case.     Captain  Jackson  was  stationed  with  his  regi- 


(d)  3  Curt.  522.;  2  Notes  of  Cases, 
318. 

(6)  3  Curt.  818. ;  3  Notes  of  Cases, 
97. 

(c)  1  Robert.  276.;  4  Notes  of 
Cases,  174. 


(d)  17Jur.  216. 

(e)  Dig.  29.  1.  42. 

(/)  CfQviii*s  Lex.  Jur.  vv.  "  Nu- 
meri,*'  "  expeditio,"  "  expediti  mi- 
lites." 

(g)  3  Curt.  535. 
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ment  where  he  was  fro  Jimbus  Imperii  tuendis^  and  he  was  cer- 
tainly eo  loci  quo  ReipublioB  causa  est  belli  apparatus.  He  was^ 
in  fact,  on  the  point  of  war,  being  under  immediate  orders  to 
advance  to  the  attack  of  a  fortress.  If  he  had  made  his  will  two 
days  later  —  at  any  time  on  the  22nd,  no  one  could  have  con- 
tended that  it  was  not  valid. 

Looking  at  all  the  circumstances  of  this  case,  that  there  is  no 
decided  case  against  the  validity  of  this  will,  that  the  oiScer  was 
ordered  out  of  his  own  presidency  into  another  where  the  war 
was  going  on,  and  that  he  actually  set  out  within  forty-eight 
hours  of  the  date  of  the  will  in  obedience  to  orders  received 
several  days  before,  the  Court  will  see  that  the  reason  of  the 
privilege  being  granted  to  soldiers  is  brought  out  very  strongly 
by  the  facts  which  show  emergency  and  impending  danger. 
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Sir  John  Dodson.  To  a  certain  extent,  that  may  be  true ;  judgment 
but  it  does  not  appear  to  me  that  the  circumstances  of  this 
case  are  such  as  to  show  this  soldier  to  have  been  inops  consilU* 
In  point  of  fact  he  was  at  home,  —  in  a  different  presidency,  in 
different  British  territory  from  the  seat  of  war,  and  had  as  full 
opportunity  of  making  a  will  as  any  other  person.  The  orders 
to  march  were  not  immediate ;  he  had  full  time  to  make,  and 
he  did  make  a  will ;  but,  unfortunately,  not  in  accordance  with 
the  requisites  of  the  law.  The  signature  was  not  made  in  the 
simultaneous  presence  of  the  witnesses. 

I  am  of  opinion  that  in  this  case,  the  military  privilege  does 
not  apply.  It  cannot  be  said  that  at  the  time  this  will  was 
made,  this  gentleman  was  in  expeditions  What  might  have 
been  the  case  if  he  had  actually  set  off,  it  is  not  necessary  for 
the  Court  to  consider.  The  cases  cited,  though  none  of  them 
precisely  to  the  point,  show  that  the  soldiers  stationed  in  the 
colonies,  even  under  orders  of  removal,  are  not  privileged. 
Here  is  certainly  a  distinction,  inasmuch  as  the  party  was 
under  orders  to  proceed  to  the  immediate  scene  of  hostilities ; 
but  I  do  not  think  it  sufficient.  The  irregularity  of  this  will 
is  not  founded  on  the  want  of  opportunity  to  make  it  in  a 
regular  form,  and  I  cannot  hold  it  entitled  to  the  privilege. 

I  shall  reject  this  allegation,  and  thereby  give  the  parties 
the  opportunity  of  appealing  to  the  Superior  Court  in  order  to 
get  this  point  decided. 

Proctors:  for  the   widow,  Townsend ;  for  the  next  of  kin, 
Tatham. 
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T^Trn^u  THE  «  FAIRY." 

CoDBT  OP      rii 
Admiraltt.     1  HIS  was  an  action  brought  by  the  brig  "Kirtons,"  against 

May  7.  &  8.  the  brig  **  Fairy,"  for  damage  sustained  by  an  alleged  collision 
^ed^  m^  between  them  off  Cromer,  about  8  o'clock  p.m.,  on  the  26th  of 
cause  of  da-       February  1853. 

ofwjo^^by  ^^®  pi:oceeding  was  by  plea  and  proof.  The  point  prin- 
reason  of  her  cipally  in  dispute  was  the  identity  of  the  vessel  proceeded 
anceofthe"  against,  for  the  "Fairy,"  though  she  admitted  that  she  had 
Admiralty  re-  jjeen  in  Collision  with  a  vessel  that  evening,  denied  that  it  was 
specting  lights  the  "  Kirtons."  The  evidence  and  argument  upon  this  point 
^f^^^s^c(i'  ran  to  a  considerable  length,  but  the  case  was  decided  upon 
coufsion.^         entirely  diflPerent  grounds. 

Sir  J.  D.  Harding  Q.  A.  and  Dr.  R  Phillimore  appeared  for 
the  "  Kirtons,"  Dr.  Addams  and  Dr.  Twiss  for  the  "  Fairy." 

Dr.  Lushington,  having  summed  up  fully,  and  having  put 
certain  nautical  questions  to  the  Trinity  Masters  (a)  upon 
the  question  of  identity,  said:  There  is  another  point  not 
touched  upon  by  the  counsel,  either  upon  the  one  side  or  on 
the  other,  to  which  it  is  my  duty  to  call  your  attention.  It 
does  not  appear  that  a  light  was  hoisted  or  shown  at  all  on 
board  either  vesseL  You  know  perfectly  well  that  I  have  to 
carry  out  the  provisions  of  an  Act  of  Parliament  with  reference 
to  that  matter.  The  question  then  arises,  whether,  under  the 
circumstances,  the  **  Kirtons  "  ought  not  to  have  hoisted  a  light 
as  soon  as  she  descried  the  vessel  approaching  on  the  starboard 
tack.  I  do  not  know  that  you  will  have  much  difficulty  in 
solving  that  question. 

The  next  question  is,  however,  one  of  great  difficulty ;  be- 
cause, according  to  the  28th  section  of  the  Act  of  Parliament, 
we  must  see  whether  the  not  exhibiting  a  light  was  the  cause 
of  the  collision.  I  shall  be  under  the  necessity  of  asking  you 
whether  the  collision  was  occasioned  by  the  non-observance  of 
the  rule  of  hoisting  a  light.  If  the  collision  was  occasioned  by 
that  neglect,  then  it  will  be  for  the  Court  to  determine  the 
case  according  to  the  true  construction  of  the  statute. 

The  Court  and  Trinity  Masters  retired  for  consultation ;  and, 
on  their  return.  Dr.  Lushington,  after  stating  the  opinions  of 
the  Trinity  Masters  upon  the  questions  respecting  the  identity 
of  the  "  Fairy,"  continued :  — 

With  regard  to  the  next  part  of  the  case,  it  appears  that 
neither  ship  showed  a  light.     The   Trinity   Masters   arc   of 

{(i)  Captain  Farrer  and  Captain  Felley. 
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opinion  that  it  was  the  duty  of  both  shipe  to  show  a  light.   They 

are  further  of  opinion  that  if  the  duty  had  been  complied  with^  The 


1854. 


there  would  have  been  no  collision ;  consequently,  they  are  of 
opinion  that  the  neglect  to  show  a  light,  was  the  occasion  of 
the  collision.  I  concur  in  these  opinions.  Under  these  cir« 
cumstances,  the  ^^  Kirtons  "  cannot  recover. 

If  it  should  be  the  desire  of  the  parties  that  I  should  give 
my  opinion  on  the  question  of  identity,  I  will  do  so  on  some 
future  day;  but  the  evidence  upon  the  point  is  so  circum- 
stantial, that  I  must  take  time  to  consider  it. 

Sir «/.  D.  Harding  Q.  A.  If  the  Court  thinks  that  its  decision 
upon  the  identity  would  affect  the  question  of  costs,  we  should 
like  to  have  its  opinion. 

The  Couet.  No;  I  cannot  think  it  would  in  any  way 
affect  the  costs. 

Proctors :  for  the  "  Kirtons,"  Loveday ;  for  the  "  Fairy,** 
F.  Clarkson. 


"  Faiby." 
Judgment* 


This 


The  High 
Court  of 

THE  "AFRICA."  Admiramt. 

AprU  29. 

was  a  suit  for  salvage,   promoted  by  the   steamer  An  agreement 
"Dumbarton   Youth,"    against  the    "Africa."     This  vessel,  ^^y^^^^' 

t  Tices  of  a 

laden  with  a  general  cargo,  having  taken  the  ground  in  the  Old  steamer  to 

Calabar  river,  the  steamer  was  engaged  four  days,  from  the  ^JSISiVm**^ 

26th  to  the  29th  of  December  1851,  in  lightening  and  towing  aground  hay- 

her  off.  '^i'r^ 

In  the  first  instance,  the  captain  of  the  steamer  proposed  to  ▼ic«»  com- 

•       1  ••  »3       .'         n  •   •  111*1      pleted  under 

give  her  services  in  consideration  oi  receiving  merely  her  daily  5iat  agree- 

expenses,  and  the  services  were  performed.     The  sum  of  132/.,  »aent,itwa8 

the  amount  to  be  received  by  the  steamer  according  to  this  cancelled  by 

agreement,  was  tendered  and  rejected.     The   salvors  alleged  *^™"^^ 

that,  after  the  service  was  completed,  this  agreement  was  by  masters  of  the 

mutual  consent  cancelled.     The  circumstances  of  the  cancel-  SlJlI^!!lt 

Ine  owners 

lation  are  fully  detailed  in  the  judgment.     The  value  of  the  cannot  set  up 

property  salved  was  about  30,000/.  mentTTbar 

Dr.  Jenner  and  Dr.  R. Phillimore  appeared  for  the  salvors;  Dr.  *<>  a  suit  for 

Bayford  and  Dr.  Twiss  for  the  owners.  In  foreign 

countries, 

Db.   Lushington.    The  ori^nal   service   which   was  per-  torn  prevails  of 
formed  in  this  case,  is  not  denied  to  have  been  a  salvage  ser-  J^^^JS^"' 

vice.  With  respect  to  the  merits  of  the  service,  that  may  be  a  without  claim- 
ing salvage  re« 
ward,  steamers 

would  not  be  bound  by  the  custom  as  regards  sailing-vessels,  there  being  no  mntualitj  between 

them. 
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The 
"  Africa.'* 

Judgment 

The  service 
being  clearly 
of  a  salyage 
nature,  the 
only  question 
is,  whether  the 
claim. is  barred 
by  an/  agree- 
ment 

The  question 
of  the  agree- 
ment must  be 
Judged  by  the 
evidence  pro- 
duced by  the 
owners. 


The  circum- 
stances of  the 
alleged  agree- 
ment. 


The  owners  of 
the  respective 
vessels  are 
bound  by  the 
agreement  of 
the  masters. 


matter  of  coDsideration  presently;  but  having  been  in  Itself  a 
rendering  of  assistance  to  a  ship  which  had  become  fast  on  the 
ground,  the  steamer  herself  partly  unlading  the  cargo,  it  follows 
as  a  matter  of  course,  that  it  is  the  duty  of  the  Court  to  give 
such  compensation  as  it  may  think  fit,  under  all  the  circum- 
stances, unless  it  is  barred  by  any  valid  agreement  made  be- 
tween  the  parties,  and  which  is  a  subsisting  agreement. 

I  address  myself,  therefore,  at  once  to  the  question,  whether 
there  is  any  valid  agreement  subsisting  which  justifies  the 
owners  in  saying,  '^  We  abide  by  the  agreement,  and  have  made 
a  tender  in  its  terms,  consequently  we  are  entitled  to  have  it 
accepted,  and  to  be  dismissed  with  our  costs."  It  so  happens, 
that  on  the  present  occasion,  the  Court  has  no  evidence  on  the 
part  of  the  salvors  with  respect  to  this  agreement  It  has  been 
truly  stated,  therefore,  that  I  must  take  the  representation 
which  is  to  be  found  on  the  part  of  the  owners  to  see,  not  only 
whether  there  was  originally  a  valid  agreement,  but  whether  it 
has  been  in  any  way  cancelled. 

The  facts  staited  in  the  act  on  petition  on  behalf  of  the 
owners  are  as  follows :  —  It  is  alleged,  "  That  on  Captain  Kirby 
coming  on  board  the  *  Africa,'  he  volunteered  to  stay  by  the 
ship  until  the  following  flood,  and  try  to  tow  her  off,  saying,  that 
if  she  came  off  that  evening's  tide,  he  would  not  make  any 
chaise."  Now,  she  did  not  come  off  that  evening's  tide,  there- 
fore, nothing  further  arises  with  respect  to  that  part  of  the 
averment.  "  That^  on  the  flood,  the  steamer  was  lashed  along- 
side the  ship,  and  so  attempted  to  tow  her  off  the  bank,  but 
without  success.  That  Captain  Cuthbertson,  therefore,  deter- 
mined to  lighten  his  vessel,  and  Captain  Kirby  agreed  to  give 
the  services  of  his  steamer,  on  payment  of  her  actual  daily  ex- 
penses, which  Captain  Cuthbertson  agreed  to  pay." 

Now,  this  is  the  averment  of  an  agreement  between  the  par- 
ties, and,  assuming  it  to  be  true,  which  I  am  bound  to  do  under 
the  circumstances  of  this  case,  it  binds  Captain  Cuthbertson, 
the  agent  of  the  owners  of  the  vessel  of  which  he  was  master, 
to  cause  payment  to  be  made  of  the  actual  daily  expenses, 
whatever  they  might  be,  and  it  binds  Captain  Kirby  and  his 
owners,  he  being  their  agent,  to  accept  the  sum.  Respecting 
that  sum,  there  can  be  no  doubt.  It  was  a  mere  verbal  agree- 
ment. The  act  on  petition  goes  on  to  say,  ^^  A  conversation 
afterwards  ensued,  as  to  the  remuneration  to  be  paid  for  the 
services  of  the  steamer,  and  on  such  occasion  Captain  Kirby 
again  repeated  that  all  he  wanted  was  her  actual  daily  expenses, 
and  he  named  each  item  separately."  Now,  it  is  rather  singular 
that  after  this  agreement  was  stated  to  have  taken  place  in  the 
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direct  terms  in  which  it  has  been  in  the  act  on  petition,  there      ^ 
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should  be  any  further  discussion  on  the  agreement,  except  for         The 
the  purpose  of  ascertaining  what  was  the  amount  of  expense ;     "r,J^^^ 
however,  I  do  not  rely  on  this.     The  agreement  was  considered 
to  be  a  continued  subsisting  agreement  until  the  transaction 
occurred,  to  which  I  am  now  about  to  advert. 

On  the  morning  of  the  3 1st  of  December,  Captain  Kirbj  Agreement 
came  on  board  the  "  Africa,"  and  in  the  cabin  of  that  vessel  Se^S^r^ 
wrote  out  an  order  on  Messrs.  Wilson  and  Dawson,  of  Liverpool, 
the  owners  of  the  ship  **  Africa,"  in  favour  of  Messrs.  Charles 
Horsfall  and  Son,  the  owners  of  the  steamer,  for  the  sum  of  1322. ; 
namely,  for  four  days'  expenses,  at  the  rate  of  33/1  a  day,  such 
being  the  rate  agreed  upon  as  pre-alleged,  in  the  words,  or  to 
the  effect  following.  This  appears  to  me  to  have  been  at  that 
time  a  carrying  on  of  the  original  agreement  which  was  entered 
into ;  and  following  it  up  by  a  species  of  payment  therein  set 
forth. 

It  appears  that  Captain  Kirby  then  requested  Captain  Cuth- 
bertson  to  sign  the  paper,  which  he  did,  and  returned  it  to  him ; 
that  very  shortly  afterwards,  and  before  he  left  the  cabin,  he 
observed  to  Captain  Cuthbertson,  that  on  consideration,  it  would 
perhaps  be  better  if  the  owners  themselves  were  to  arrange  the 
payment ;  that  is,  in  other  words,  a  proposition  on  the  part  of 
Captain  Kirby  that  the  agreement  should  be  put  an  end  to,  be- 
cause it  was  inconsistent  with  the  agreement,  that  the  matter 
should  be  left  to  further  arrangement.  It  is  said,  "  He  put  him 
off  his  guard,  by  adding,  that  perhaps  Messrs.  Horsfall  might 
not  take  so  much,  and  that  Captain  Cuthbertson  then  remarked 
to  him,  that  it  was  not  unlikely  that  Messrs.  Horsfall  would 
think  the  sum  too  much  for  friends  to  pay ;  and  thereupon  Cap- 
tain Kirby  tore  up  the  aforesaid  original  order  in  the  cabin  of 
the  *  Africa,'  in  the  presence  of  Captain  Cuthbertson." 

Now,  if  any  representation  had  taken  place  on  behalf  of  Cap-  There  is  do 
tain  Kirby,  which  at  all  savoured  of  fraud,  undoubtedly,  what-  ft^^T^tiate 
ever  occurred  on  this  occasion  would  be  entirely  vitiated,  and  «jich  cancella- 
the  agreement  remain  in  force.     But  it  is  impossible  that  I  can 
so  construe  this  representation,  because  in  the  opinion  of  Captain 
Cuthbertson,  it  was  a  favourable  result  on  that  occasion.     This 
document  is  then  torn  up;  and  it  does  not  appear  that  any 
objection  was  raised  on  the  part  of  Captain  Cuthbertson,  or  that 
there  was  any  remonstrauQe  whatever;  on  the  contrary,  he  pro- 
ceeds to  write  the  letter  to  which  I  must  here  refer :  —  **  I  do 
hereby   certify  that   the    steamer   *  Dumbarton    Youth,'    has 
lightened  the  ship  *  Africa,'  also  has  towed  the  said  ship  to 
Calabar,  occupying  four  days,  and  that  Captain  Kirby,  with  his 
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The 
"  Africa." 

Judgment 


An  agreenfent 
canDot  be  can- 
celled as  re- 
gards one 
party,  bat  sab- 
sistingas  re- 
gards the 
other. 


Agreement 
being  at  an 
end,  the  Court 
must  consider 
the  service  as 
if  no  agree- 
ment had  ever 
existed. 


crew,  have  rendered  me  every  assistance,  for  which  services  and 
expenses  you  will  arrange  with  Messrs.  Charles  Horsfall  and 
Sons,  1.  Exchange  Buildings,  Liverpool. 

"  Chables  Cuthbeetson." 
Does  this,  or  does  it  not  amount  to  a  cancellation  of  the  verbal 
agreement  which  had  been  entered  into  three  or  four  days  be- 
fore ?     Now,  what  is  the  representation  which  is  made  on  behalf 
of  the  owners  on  the  present  occasion  ? 

It  is  said  that  Captain  Guthbertson  never  intended  to  cancel 
the  agreement  at  all,  and  was  actuated  by  no  such  motive ;  on 
the  contrary,  what  he  intended  to  do  was,  to  keep  it  a  valid 
agreement,  so  that  his  owners  never  should  be  compelled  to  pay 
more  than  IS2L,  but  might  take  the  chance  of  its  being  less. 
But  Captain  Kirby  could  not  mean  to  say,  when  he  took  part 
in  this  transaction,  ^*  I  am  content  to  vary  that  agreement  at 
my  own  instigation,  for  the  purpose  of  giving  my  owners  an 
opportunity  of  accepting  less  than  the  sum  stated  in  the  agree- 
ment." It  appears  to  me  that  the  document  is  wholly  incon- 
sistent with  the  view  the  owners  took  of  it.  It  is  a  clear  can- 
cellation by  both  the  contracting  parties,  and  it  was  intended  to 
leave  it  to  the  owners  at  Liverpool  to  settle  for  these  services. 
It  is  contrary  to  all  principles  of  justice,  that  the  one  party 
should  be  bound  not  to  receive  more  than  132/.,  with  the  pro- 
bability of  having  it  reduced,  but  no  chance  of  its  being  in- 
creased. I  am  bound  to  consider  the  case  as  if  no  agreement  had 
ever  taken  place. 

In  looking  at  the  tender  of  132/.,  it  is  clear,  to  my  mind,  that 
I  must  increase  it ;  and  for  this  obvious  reason,  it  is  merely  a 
payment  for  expenses,  without  any  reward  for  services  rendered. 
It  has  been  contended,  that  it  is  customary  for  vessels  in  that 
part  of  the  world  to  render  assistance  without  compensation, 
and  no  doubt  the  custom,  to  a  certain  extent,  is  proved  by  the 
evidence.  It  is  consistent  with  all  probability,  that  vessels  in 
that  country,  where  it  is  difficult  to  procure  assistance,  should 
render  salvage  services  on  different  terms  from  those  which  pre- 
vail in  this  country.  But,  assuming  the  custom  to  be  so,  I 
should  have  considerable  difficulty  in  extending  it  to  the  case  of 
a  steamer,  because  there  is  no  mutuality  in  the  case  of  steamers 
and  sailing-vessels.  The  case  then  comes  simply  to  quantum. 
I^ooking  at  all  the  circumstances,  I  shall  allot  the  sum  of 
400/.  ^ 

Proctors :   for  the  salvors,  Jennings ;  for  the  owners,  Tehbs. 
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"  NOSTRA  SENORA  DEL  CARMINE."  c^»?'of 

fj^  Admiralty. 

1  HIS  was  origiDallj  an  action  on  a  bottomry  bond  on  the       April  27. 

ship,  caigo,  and  freight,  for  the  sum  of  390/.  125.  6i     The  ^  ^^^J' 

action  was  entered  for  500/.     Bail  was  given  for  the  owners  of  bondholder 

the  cargo  in  the  sum  of  350/.  to  answer  the  action  so  far  as  «'**?'^  «^. 

^  action  against 

regarded  the  cargo.     On  the  7  th  of  December  last  the  Court  the  ship,  cargo, 
pronounced  for  the  validity  of  the  bond,  and  decreed  the  sale  of  xhe^*nere  of 

the  ship.  the  cargo 

The  sum  of  129/.  0*.  5£/.,  the  amount  of  freight  and  primage  SvTbaii  S* 
due  for  the  transportation  of  the  cariro,  and  the  sum  of  190/1,  the  sum  of 
the  proceeds  of  the  sale  of  the  ship,  were  brought  into  Court.      proceedings 

An  action  having  been  entered  on  behalf  of  the  seamen  for  mt'^J^^'"'"*"' 
wages,  and  their  clium  amounting  to  a  very  considerable  sum,  was  pro- 
an  application  was  made  to  the  Court  on  behalf  of  the  bond-  ^|?^?*  ^**rj 
holders  to  be  allowed  to  settle  such  claims,  and  afterwards  to  the  proceeds* 
receive  the  amount,  out  of  the  proceeds  of  the  ship  and  freight.  ^e*fteiSt 
Notice  of  the  application  was  given  to  the  proctors  of  the  were  brought 
owners  of  the  cai^ ;  and  no  opposition  being  offered,  the  Court  Sstey.^  The 
directed  the  wages  to  be  paid,  referring  the  amount  to  the  claims  for 
registrar.     They  amounted,  with  costs,  to  244/.  19«.  llrf.    This  p^^In- 
sum  was  accordingly  paid  by  the  bondholders,  who  subsequently  e^pectedly 
received  the  amount  out  of  the' registry  on  their  giving  the  been  settled, 
usual  bail  to  answer  latent  demands.  the  deficiency 

,  .  ...  on  the  ship  s 

The  proctor  then  received  the  balance  remaining  in  the  re-  account  for 

gistry,  amounting  to  74/.  0*.  6c/.,  in  part  discharge  of  his  bill,  ly^^o^g  ^^ 

which  had  been  taxed  at  92/.  17*.  2d.     The  bond,  amounting  amounted  to 

to  390/.  12«.  6</.,  being  still  unpaid,  and  a  balance  of  18/.  16*.  ^d.  which  the  ' 

being  still  due  to  the  proctor  for  the  bondholder,  he  wrote  to  owners  of  the 

the  proctor  for  the  owners  of  the  cargo,  informing  him  that  in  cal&  upon  to 

addition  to  the  sum  of  350/.,'  the  amount  of  their  bail,  a  further  p^y*    T*lf,^i 

tendered  350iL, 
sum  of  59/.  9*.  2d,  would  be  required.     To  this  the  proctor  for  the  amount  of 

the  owners  of  the  cargo  replied  by  tendering  a  cheque  for  350/.,  Moticmfor  a 
the  amount  of  the  bail  given.  monition 

Dr.  Deane,  on  behalf  of  the  bondholder,  now  moved  the  ©^ers  of^the 
Court  for  a  monition  against  the  owners  of  the  cargo  for  pay-  cargo  to  pay 
ment  of  the  sum  of  390/.  12*.  6d,  (the  amount  of  the  bottomry  rejected, 
bond),  together  with  current  interest  thereon  at  the  rate  of  4/.  '^^'f^/ 
per  cent,  from  the  8  th  of  October  last,  when  the  same  became  master  may 

become  ex  ne- 
cessUate  agent 
of  tbe  owners  of  the  cargo,  he  can  render  them  liable  only  to  the  value  of  the  cargo  ;  that  any 
liability  beyond  that  can  arise  only  from  the  conduct  of  such  owners  in  contesting  the  validity  of 
the  bond ;  that  they  cannot  be  liable  to  costs  not  occasioned  by  their  conduct ;  that  the  amount 
of  their  bail  is  the  limit  of  their  liability,  as  regards  the  bond ;  that  the  bail  might  have  been 
taken  to  the  full  value  of  the  cargo ;  and  that  its  not  having  been  so  taken  was  Sie  act  of  the 
bondholder  himself,  who  must  abide  by  the  consequence. 
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"  NOSTBA 

Sknora  del 
Carmine." 


due;  and  also  for  payment  of  the  sum  of  18Z.  I6s.  Sd.,  being 
the  balance  of  the  proctor's  bill. 

He  said  he  could  find  no  case  precisely  in  pointy  but  argued 
in  favour  of  his  motion  from  analogy,  and  referred  to  "  7%« 
Dundee  "  (a),  **  The  Volant "  (i),  ''  The  Hope  "  (c),  and  «  The 
Kalamazoo,**  (d) 

Dr.  Addams,  contrh. 

The  Court  took  time  to  consider  its  decision. 


MayH. 
JudtfmenL 


Incases  of 
bottomry,  the 
yalue  of  the 
car^  is  the 
limit  of  its 
owner's 
liability,  as 
fiir  as  Uie  bond 
is  concerned ; 
and 


if  they  do  not 
contest  its 
▼alidity,  they 
cannot  be 
liable  to  any 
costs. 


The  bond- 
holder may 
require  bail  to 
the  full  Talne 
of  the  cargo ; 
not  doing  so 
is  his  own  act, 
of  which  he 
must  take  the 
consequence. 


Db.  Lushington^  having  stated  the  circumstances  under 
which  the  application  was  made,  continued :  —  Thinking  this 
was  a  question  which  deserved  the  attention  of  the  Court,  I 
accordingly  took  time  to  consider  it,  and  applied  my  mind  to  it, 
to  see  whether  there  was  any  case  to  guide  my  course  of  pro- 
ceeding, and  next  whether  there  was  any  principle. 

It  is  a  question  which  involves  the  liability  of  the  owner  of 
a  cargo  where  the  cargo  is  included  in  a  bottomry  bond.  It 
appears  to  me  clear  that,  in  the  first  instance,  the  cargo  itself, 
or  its  value,  must  be  the  limit  of  that  liability.  I  think  so  for 
several  reasons.  It  is  and  reasonably  may  be  competent  to  the 
master  of  a  ship  to  render  the  property  liable  to  a  bottomry 
bond;  but  the  master  is  not  the  agent  of  the  owner  of  the 
cargo  generally  ;  he  may  become  so  ex  necessitate  as  to  the  cargo 
under  his  charge,  but  oa  no  principle  can  the  master,  as  I  ap- 
prehend, impose  upon  the  owners  of  the  cargo  a  personal  lia- 
bility as  to  third  parties ;  and  liability  to  pay  costs  is  a  personal 
liability.  Nor,  indeed,  do  I  know  any  case  whatever  in  which 
this  has  been  done  under  any  circumstances,  and  I  have 
searched  for  the  purpose  of  discovering  if  any  such  existed. 

Again,  in  the  case  of  bottomry,  when  proceedings  are  taken 
against  a  ship  and  cargo,  the  owners  of  the  cargo  may  oppose 
the  validity  of  the  bond  or  not,  as  they  deem  fit.  They  may 
leave  the  cargo  under  arrest,  and  allow  it  to  be  sold ;  they  may 
not  appear  to  the  suit  if  they  do  not  think  it  necessary.  In 
such  case  it  is  clear  that  they  cannot  be  made  responsible  for 
any  costs,  howsoever  incurred. 

The  owners  of  the  cargo  may,  however,  as  in  this  case,  appear 
and  give  bail,  and  the  bondholder  is  entitled  to  require  bail  to 
the  full  value  of  the  cargo.  If  he  does  not  do  so,  it  is  his  own 
act,  and  he  must  abide  by  the  consequences. 

I  am  of  opinion  that  the  liability  of  the  owner  of  the  cargo 
to  costs  depends  on  what  is  done  afterwards.     The  bail,  it  is 


(a)  2  Haprpr.  Adm.  137. 
{p)  1  W.  Rob.  388. 


(c)  1  W.  Rob.  154. 
\d)  15  Jur.  885. 


THE  ECCLESIASTICAL  AND  ADMIEALTr  BEPORTS.  305 

agreed  on  all  hands,  cannot  be  made  liable  beyOnd  the  amount.     ,  ^^^^'  , 
for  which  bail  was  given.  «*  Nostra 

If  the  owner  of  the  cargo  contests  the  suit,  and  fails,  I  should     ^'l^^?' 
have  no  hesitation  in  condemning  such  owner  in  costs ;  the  bail,      Judffment 
to  the  extent  for  which  it  is  given,  might  be  also  liable;  but  If  the  owners 
the  owner  would  be  liable  beyond  the  amount  of  the  bail,  and  contestst^ 
for  this  reason, —  bail  cannot  be  demanded  beyond  the  value  of  7^?^^  ?t^* 
the  cargo,  but  the  owner,  by  contesting  the  suit,  becomes  liable,  he  beeomes 
as  every  other  suitor  does,  to  costs,  if  unsuccessful.     If  the  f*?S^"^*^L». 
owner  of  the  cargo  was  not  liable  for  costs,  he  might  give  bail  without  regaid 
to  the  extent  of  the  value,  and  then  carry  on  an  expensive  ^e^^^*^ 
litigation,  free  from  liability  to  costs,  and  so  diftiinish,  if  not 
annihilate,  the  value  of  the  cargo. 

It  depends,  therefore,  upon  the  conduct  of  the  owner  of  the  ^  the  present 
cargo  whether  he  becomes  liable  to  costs  or  not  owners  of  the 

Now,  how  are  the  costs  in  this  case  incurred  ?     Solely  and  ^^^JJ^ 
entirely  on  account  of  the  ship.     There  are  the  costs  of  pro-  costs,  are  not 
ceedings  in  poenam,  in  no  degree  occasioned  by  the  owners  ■  of  J^i^Qd  *  °' 
the  cargo,  the  costs  of  the  action  for  wages,  and  the  wages 
themselves.     None  of  these  costs  have  been  occasioned  by  the 
owners  of  the  carga 

The  cases  cited, — the  ^^  Hope,**  and  others, — are  entirely  in 
accordance  with  the  decision  I  am  to  pronounce.  The  *'  Hope  " 
was  a  cause  of  damage,  and  I  might  find  many  differences 
between  a  cause  of  damage  and  one  of  bottomry,  if  necessary  ; 
but  I  do  not  think  it  necessary  to  do  so.  The  owners  gave 
bail ;  they  contested  the  suit ;  the  bail  was  insufficient  to  meet 
the  damage,  and  the  Court  condemned  the  owners  of  the  ship 
to  pay  the  costs,  and  very  properly  condemned  them. 

In  the  present  case,  if  there  had  been  a  contest  by  the  owners  neither  they 
of  the  cargo,  I  should  have  had  no  hesitation  in  condemning  ^^  li^bie  as 
th^m  in  the  costs  ;  but  as  they  have  done  nothing  to  occasion  J^fY^^®^ 
costs,   they  are  free  from  the  liability.     With  regard  to  the  the  amount  to 
bond  itself,  they  have  given  bail  for  the  cargo  to  the  amount  ^^^^^*  **  ^« 
required,  and  their  liability  is  exhausted  by  the  money  paid,  the  hond- 
Consequently,  I  am  of  opinion  that  I  must  reject  the  motion,  ^^  ^VeiL 
the  owners  of  the  cargo  not  being  liable  to  make  good  the  bond, 
nor  liable  to  costs  in  this  case. 

Proctors :  for  the  bondholders,  Latorie;  for  the  owners  of  the 
cargo,  F,  Clarkson. 


E.  &  A. —  VOL.  I. 
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APMiaALTT 

Pbizb  Court. 

Jiine21. 

ATCflsel  be- 
longing to 
Bjorneborg,  in 
Fioland,  sailed 
from  Hartle- 
poql  to  Copen* 
bagen  irith  a 
c«ij;o  of  coala, 
which  she 
there  dis- 
charged, for 
the  use  of  the 
British  fleet, 
prior  to  the 
declaration  of 
irar,  irhioh 
took  place  on 
the  29th  of 
Harch.    She 
was  unable  to 
8ul  to  Bjome- 
borg  immedi- 
ately after  her 
cargo  iras  dis- 
charged, by 
reason  of  uie 
ice ;  but  on 
the  10th  of 
April  she  left 
Copenhagen, 
bound  for  that 
port,  in  bal- 
last, and  was 
captured  on 
the  12th. 
Held,  she  was 
not  protected 
by  Uie  Orders 
in  Council. 

Statement, 


"  FENIX,"  otlierwise  «  PHCENIX,"  Silander. 

±  HIS  was  the  first  prize  cause  in  the  present  war.     The  cir- 
cumstances of  the  capture  were  as  follows :  — 

The  "  Fenix,"  otherwise  •*  Phflenix,"  was  a  barque  belon^ng 
to  Anton  Bjomeborg,  Isaac  Carstrom,  and  Carl  Martin^  of 
Bjomeborg,  in  the  Grand  Duchy  of  Finland.  In  December 
1853  she  was  in  London,  and  had  an  advantageous  charter-party 
for  Lisbon,  but,  owing  to  the  unsettled  state  of  affairs  between 
England  and  Russia  she  was  ordered  home  to  Bjomeborg.  The 
charter-party  to  Lisbon  was,  therefore,  given  up  at  some  sacri- 
fice ;  and  the  London  agent,  in  order,  to  some  extent,  to  com- 
pensate the  owners,  directed  the  master  to  take  a  cargo  of  coals, 
and  leave  them  at  Copenhagen  in  passing,  it  being,  at  such  time, 
impossible  to  enter  Bjomeborg  on  account  of  the  ice. 

The  **  Phoenix,"  therefore,  left  Gravesend  for  Hartlepool  on 
the*  3 1st  December  1853 ;  took  on  board  a  cargo  of  coals,  and 
sailed  from  Hartlepool  on  the  15th  February  1854 ;  put  into 
Copenhagen  on  the  20th  of  the  same  month,  and  delivered  her 
coals  for  the  use  of  the  English  fleet.  The  discharge  was  com* 
pleted  on  the  19th  March,  but  at  such  time,  the  ice  still  pre- 
venting her  entering  Bjomeborg,  she  was  compelled  to  remain 
at  Copenhagen. 

War  was  declared  on  the  29th  of  March,  on  which  day  also 
an  Order  in  Council  (a)  was  published,  '^  allowing  Russian  mer- 
chant vessels,  in  any  ports  or  places  within  her  Majesty's  do- 
mii^ns,  until  the  10th  of  May,  six  weeks  from  the  date  thereof, 
for  loading  their  cargoes,  and  departing  from  such  ports  or 
places."  This  order  appears  to  have  been  misunderstood,  for 
the  opinion  previuled  at  Copenhagen  that  Finland  ships  might 
proceed  to  their  own  ports  unmolested  up  to  the  10th  of  May. 
Accordingly,  as  soon  as  information  arrived  that  the  ice  was 
broken  up  suflSciently  to  allow  a  vessel  to  enter  Bjomeborg  the 
''Pboenix''  prepared  to  sail,  and  the  Kussian  consul,  in  his 
o£Bcial  capacity,  sent  fifty-seven  sailors,  the  crews  of  vessels 
which  had  been  sold,  on  board  the  "  Phoenix,"  to  be  conveyed 
home  to  Bjomeborg. 

She  sailed  from  Copenhagen  on  the  10th  of  April  in  ballast, 
and,  it  appears,  passed  the  English  fleet  unmolested ;  but  upon 
the  12th  she  was  captured,  near  Gothland,  by  her  Majesty's 
ship  "  Tribune,"  and  sent  to  London  for  condemnation. 

The  master,  mate,  and  an  able  seaman  were  examined  upon 
the  standing  interrogatories  (&),  and  the  case  now  came  on  for 


(a)  Vide  Appendix,  p.  iii. 


(b)  Vide  Appendix,  p.  xiii. 
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hearing,  upon  their  evidence  and  the  ship's  papers.  A  claim  was 
made  for  the  vessel  by  John  Gabriel  Alcenias,  of  St.  Bennet's 
Place,  Gracechurch  Street,  London,  ship  agent,  who  made  an 
affidavit  ^^  That  he  was  duly  authorized  to  claim  the  vessel  on 
behalf  of  Anton  Bjorneborg,  Isaac  Carstrom,  and  Carl  Martin, 
respectively  residing  at  Bjorneborg,  in  the  Grand  Duchy  of 
Finland,  the  true,  lawful,  and  sole  owners  and  proprietors 
thereof  at  the  time  when  the  same  was  taken  and  seized  by  her 
Britannic  Majesty's  screw  steam-frigate  *^  Tribune,"  Carnegie, 
Esquire,  commander,  whilst  in  the  prosecution  of  a  voyage  from 
Hartlepool,  in  the  county  of  Durham,  by  way  of  Copenhagen, 
to  Bjorneborg,  and  brought  to  the  port  of  London;  tliat  the 
claim  thereunto  annexed  was  a  just  and  true  claim ;  and  that  he 
should  be  able  to  make  due  proof  and  specification.** 

The  Qtieen^s  Advocate  (Sir  J.  D.  Harding)  and  Dr.  Jenner 
appeared  for  the  captors ;  Dr.  Addams  and  Dr.  Twiss  for  the 
claimants. 

The  QueerCs  Advocate  took  a  preliminary  objection  to  the  form 
of  the  affidavit  of  claim.  Though  it  might  not  be  of  any  great 
importance  in  the  present,  it  might  be  in  future  cases.  Neither 
the  affidavit  nor  the  claim  annexed  stated  any  ground  whatever 
upon  which  the  claim  was  made.  He  certainly  could  not  speak 
from  any  experience  of  his  own,  but  he  had  availed  himself 
of  that  of  the  learned  Advocate  of  th^  Admiralty  (a),  who  in- 
formed him  that  when  a  claim  was  made  by  an  enemy  it  was 
always  necessary  to  set  forth  on  what  ground  the  claim  was 
made,  whether  under  a  license,  under  an  Order  in  Council,  or  on 
what  other  ground.  Unless  such  course  were  adopted,  it  would 
be  impossible  for  the  counsel  for  the  Crown  to  know  against 
what  they  had  to  contend. 

Dr.  Addams  contended  it  was  quite  unnecessary.  There 
could  be  no  doubt  in  the  present  case  upon  what  ground  the 
claim  was  made;  but,  if  the  Court  thought  it  necessary, 
another  affidavit  could  be  brought  in. 

Per  Curiam.  In  the  last  war  the  principle  and  practiced  was, 
that  in  the  case  of  enemy  claimants  it  was  always  necessary  to 
state  something  to  show  that  they  had  a  locus  standi.  The  same 
course  must  be  followed  in  the  present  war ;  but,  in  the  present 
case,  instead  of  having  a  further  affidavit,  setting  forth  the 
ground  of  claim,  let  us  assume  that  it  has  been  made,  and  pro- 
ceed to  the  argument. 

The  Queen^s  Advocate,  having  stated  the  history  of  the  ship's 
proceedings,  submitted  that  it  was  clear  from  the  ship's  papers 


18^4. 


The 
••Phceiux." 

StaUKtemt 


ArgumaU, 


(a)  Dr.  PhilUmore, 
X  2 
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••Phcbnix." 

Arfpanent 


and  the  evidence^  that  she  was  a  Russian  vessel,  belonging  to 
enemies;  that  having  been  captured  after  the  declaration  of  war 
she  was  clearly,  by  the  Law  of  Nations,  lawful  prize,  unless  she 
was  in  any  way  exempted  from  the  operation  of  that  law.  It 
would^  perhaps,  be  contended  that  her  voyage  was  continuous 
from  Hartlepool  to  Bjorneborg ;  if  it  were  so  that  would  not 
protect  her;  but  the  evidence  proves  completion  of  voyage  at 
Copenhagen.  Her  charter-party  was  for  Copenhagen,  and  her 
cargo  was  destined  for  that  place,  and  there  discharged.  From 
Copenhagen  she  sailed  on  a  fresh  voyage  for  Bjorneborg,  after 
having  received  on  board  fifty-seven  passengers.  He  could  not 
conjecture  on  what  ground,  or  under  what  Order  in  Council,  the 
claim  could  be  supported,  until  he  had  heard  the  counsel  for  the 
claimants^  when  he  would  reply. 

Dr.  Jenner  followed  on  the  same  side. 

Dr.  Addams,  contrct.  It  does  not  much  affect  the  question, 
whether  the  voyage  was  continuous  or  not ;  but  the  tenor  of 
the  evidence  on  the  interrogatories  is,  that  it  was  a  continuous 
voyage.  The  master  was  directed  to  take  the  vessel  home  to 
Finland,  where  her  owners  resided,  by  way  of  Copenhagen. 
She  sails  from  Hartlepool  and  arrives  at  Copenhagen  before  war 
was  declared.  She  was  detained  there  until  after  the  declaration 
of  war,  by  the  ice  not  permitting  entrance  into  Bjorneborg. 
She  sailed  from  Copenhagen  on  the  lOth  of  April,  and  by  the 
true  construction  of  the  Order  in  Council  of  the  29th  of  March, 
she  should  have  been  protected  in  her  voyage  home  until  the 
10th  of  May. 

The  true  construction  of  that  Order  is  the  question  for  the 
consideration  of  the  Court  That  document  must  be  taken  in 
connection  with  the  others  issued  by  the  same  authority  about 
the  same  time^  and  must  be  construed  with  the  utmost  liberality. 
The  language  of  all  the  documents  is  so  loose  that  no  strict  in- 
terpretation can  fairly  be  put  upon  tiiem.  If  this  vessel  is  not 
protected  by  the  strict  letter  of  the  Order  in  Council  of  the  29th 
of  March,  it  is  by  its  spirit  By  its  spirit  it  must  be  construed, 
otherwise  this  absurdity  is  the  result  —  those  Russian  vessels 
which  are  in  our  ports,  and  therefore  in  our  power,  we  are  to 
let  go;  but  those  which  are  not,  we  are  to  search  for,  and 
capture  as  lawful  prize.  By  the  strict  letter  of  the  Order,  a 
vessel  in  Plymouth  on  the  29th  of  March,  and  sailing  subse- 
quently would  be  protected,  while  a  vessel  sailing  from  the  same 
port  on  the  28th  might  be  captured,  and  brought  back  into  the 
port  as  lawful  prize  on  the  31st.  Such  an  interpretation  would 
make  the  Order  in  Council  a  mere  trap  for  Russian  merchant- 
vessels,  for  such  a  construction  could  never  have  been  anticipated. 
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From  whatever  port  they  sailed  they  were  entitled  to  protection      « 

until  the  10th  of  May.  Thb 

**  Phcenix* 
Dr.  Ttoiss  followed  on  the  same  side.  Argumemt. 

The  Queen's  Advocate,  in  reply.  Liberality  of  construction 
cannot  be  carried  to  the  length  of  considering  vessels  out  of  her 
Majesty's  dominions  as  in  her  Majesty's  dominions.  The 
exemption  specifies,  *^  Russian  merchant-vessels  in  any  ports  or 
places  within  her  Majesty's  dominions,"  and  the  vessel  now 
claimed  was  at  such  time  in  Copenhagen,  and  cannot  by  any 
liberality  of  construction  be  brought  within  that  exemption. 

Dr.  Lushington.     It  is  very  probable  that  this  may  not  be      Jn^sment 
the  only  case  under  similar  circumstances  brought  under  the 
cognizance  of  this  Court ;  but  whether  it  is  the  only  case  or  not 
it  is  my  duty,  as  it  is  the  first  brought  under  consideration,  to 
state  the  grounds  upon  which  my  judgment  will  be  founded. 

I  will  first  address  myself  to  the  facts  of  the  case.  It  is  ad^-  The  cLrcom* 
mitted  on  both  sides  that  this  is  a  Russian  vessel ;  that  she  was  ^aseT* 
lying  in  the  port  of  London  for  the  purpose  of  taking  a  cargo 
for  Lisbon,  when,  in  consequence  of  the  unsettled  state  of  affairs, 
her  destination  was  changed,  and  she  sailed  in  December  1853 
to  Hartlepool,  to  take  in  a  cargo  of  coals ;  that  in  the  middle  of 
February  she  sailed  from  Hartlepool  to  Copenhagen.  All  these 
facts  took  place  prior  to  the  declaration  of  hostilities  to  which  I 
must  presently  advert.  She  dischai^ed  her  cargo  at  Copen« 
hagen  abeut  the  middle  of  March,  sailed  from  Copenhagen  on 
the  10th  of  April,  and  was  captured  on  the  12th  pn  her  voyage 
to  the  port  of  Bjorneborg,  in  Finland. 

These  being  the  facts  of  the  case,  two  questions  appear  to  Two  qaestiout 
have  arisen  with  respect  to  the  Order  in  Council,  to  which  of  ^^^^_« 
course  reference  must  be  made ;  first,  whether  the  **  Phosnix "  isn  Does  the 
comes  fairly  within  the  meaning  of  that  Order,  and  secondly,  comefidrlv 
whether  the  voyage  in  which  she  was  engaged  was  a  continuous  within  tbe 

meaning  of  the 

voyage  or  not.  Order  in  Coun- 

Now  the  Order  for  general  reprisals  having  been  issued  on  the  *^^*»  *®  as  to  be 

-     ^  \  "  exempted  from 

28th  of  March,  and  the  declaration  of  war  upon  the  day  follow-  captare  ? 
ing,  it  is  quite  clear  that  unless  something  has  passed  under  the  ^^^  ^"  *^® 
authority  of  the  Government  to  exempt  any,  all  Russian  vessels  Hartlepool  to 
would  be  liable  to  detention  on  the  high  seas,  and  to  con-  ^vTcwn?' 
demnation  in  the  Court  of  Admiralty.     But  it  appears  that  her  hagen  or   eon- 
Majesty's  Government  have  thought  it  right  to  introduce  certain  or^not?  *^*^ 
modifications  of  the  belligerent  rights  which  her  Majesty  is  War  declared 
entitled  to  exercise.     These  modifications  are  to  be  found  in  the  J^ ^gforTth'e^ 
▼arious  Orders  in  Council,  to  which  allusion  has  been  made  in  captmie  on  the 

o 


«../«...«.^*.4^  12th  of  April 

argument.  ^^^^  J[^ 

X  3 
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«^         *  _.  I  agree  in  thinking,  that  all  theae  documents  are  to  be  con- 

Thb  stnied  fairly  together  —  that  if  there  be  any  doubt  as  to  the 

jtuinL  interpretation  to  be  put  upon  one,  it  must  be  construed  with 

any  special  ez-  ^^^^^^^  ^  Others  issued  on  the  same  subject,  in  order,  if 

emptioncanbe  possible,  to  discover  the  true  intention  of  the  Government  in 

Th  A'lf      t  ^^^S  ^*  >  ^^^  I  cannot  agree  with  the  argument,  that  in  docu- 

docmnents  ments  of  this  kind  we  should  expect  to  find  a  statement  of  the 

cmiuiating  reasons  which  actuated  the  Government  in  the  modification  of 

nt>m  the  Uo-        i_     1    11. 

vernment  mntt  the  belligerent  rights  to  which  it  has  seemed  proper  to  resort. 
togSS^^as  ^*  ^®  °^^  according  to  the  custom  of  former  times  to  set  forth  the 
to  elacidate  facts  and  circumstances  which  induced  the  Sovereign  to  adopt 
?'!  *"  ^'  measures  of  this  description*  Indeed,  very  great  inconvenience 
to  vtateiea-  might  arise  from  the  adoption  of  such  a  course  of  proceeding. 
■0118  in  such      -yf-Q  jjjyg|.  judge  of  the  document  by  itself  alone. 

docoments.  jo  j 

Documents  Much  of  the  argument  in  the  present  case  has  turned  upon 

such  as  Orders  that  document  which  bears  date  the  29th  of  March  last,  and 
lazing  the  which  immediately  succeeds  an  Order  in  Council  for  preventing 
setefitjr  of  vessels  clearing  out  for  Bussia,  and  ordering,  as  is  customary 
rights,  are  to  in  all  wars,  a  general  embargo  or  stoppage  of  enemies'  vessels, 
^ort  r^'^lu  Now,  upon  what  principle  am  I  to  put  a  construction  upon  this 
for  those  m  document?  I  am  perfectly  free  to  confess  that  I  think  it  to  be 
^^%m^  quite  clear,  that  whenever  the  Government  of  Great  Britain  or 
ttadc.  of  any  other  country  by  a  public  document  in  the  nature  of  an 

Order  in  Council  releases  the  severity  of  belligerent  rights,  it 
ought  to  be  taken  in  favour  of  the  party  for  whom  it  is  intended, 
and  that  a  liberal  construction  should  be  put  upon  «it.  If  it 
were  necessary  to  confirm  my  opinion  by  authority,  I  could 
resort  without  difficulty  to  that  of  Lord  StowelL     However,  it 

Bat  interpre-  is  perfectly  clear,  that  that  is  the  true  principle.  When  dis- 
tation  must  he  ,  ,  .«  ,         ..  -ni         /•  i 

confined  to  the   cussion  anses  with  regard  to  the  intention  of  those  from  whom 

words  of  the      jj^^  document  emanates,  we  can  only  look  for  that  intention  to 

documentv  and  ,  ,  .  ,  .     . 

not  tra?el  he-     the  words  in  which  they  express  it.     The  principle  being,  to 

yond  It  p^^  upon  the  words  the  most  extensive  interpretation  which  is 

consistent  with  them,  I  take  it  for  granted  there  must  be  words 
in  the  document  sufficient  to  justify  that  interpretation.  I  am 
not  at  liberty  to  travel  out  of  the  document.  If  the  words  of 
the  document  are  capable  of  two  constructions,  then  I  am  clearly 
of  opinion  that  the  one  most  favourable  to  the  belligerent  party 
in  whose  favour  the  document  is  issued  ought  to  be  adopted ; 
but  the  Court  must  bear  in  mind,  that  its  province  is  not  jus 
dare,  but  jus  dicere ;  and  I  must  again  refer  to  the  principle 
which  I  have  often  enunciated  in  this  Court  verbis  plane 
expressis  omnino  standum  est. 

Examination  I  niust  now  refer  to  the  document  in  question ;  it  is  an  Order 

^^  "^   in  Council  for  exempting  from  capture  enemicb'  vessels  under 
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9peeial  circumstances ;  it  is  in  these  words :  "  Her  Majesty  being  ,  ^^^^'  , 

compelled  to  dedare   war  against  hi»  Imperial  Majesty  the  Thb 

Tknperor  of  All  the  Bussias,  and  being  desirous  to  lessen  as  "  Ph«ni*- 

much  as  possible  the  evils  thereof;" — much  might  be  said  upon  _,    ^"^^ ,  . 

1  .  .  /.   t  1,1.  .  J   J  X      Council,  dated 

the  precise  meanmg  ot  these  words^  whether  it  wa&  intenaed  to  the  29th  of 
lessen  the  evils  suffered  by  British  subjects  engaged  in  com-  March, 
merce  with  Bussia,  or  by  the  subjects  of  Bussia ;  at  all  events, 
it  appears  to  me  that  it  would  not  be  correct  to  take  the  words 
as  oxAj  operating  in  favour  of  the  latter,  though  no  doubt  one 
part  of  the  document  is  intended  to  confer  great  favour  upon 
them  —  **  is  pleased  to  order  that  Bussian  merchant^essels  in   The  Queen  of 
any  ports  or  places  within  her  Majesty's  dominions  " —  we  must  ^^^^^^ 
recollect  that  we  are  speaking  of  a  matter  over  which  the  Queen  power,  with 
of  England  is  supreme  ^  with  the  advice  of  her  constitutional  ym  Council,  to 
advisers  she  may  make  any  relaxations  she  pleases  of  the  rights  «iL^'.^!l 
of  war  against  belligerents  ;  and  whatever  she  may  declare  be-  and  ao  fiur  to 
comes  the  law  of  these  Courts,  so  far  as  relaxing  belligerent  JJ^^^^ae  ^^ 
rights,  provided  she  does  not  go  beyond  them  —  "  shall  be  iJ-  Courta. 
lowed  until  the  10th  day  of  May  next,  for  loading  their  cargoes, 
and  departing  from  such  port  or  places." 

Now,  the  first  division  I  find  is,  that  this  Order]  applies  to  TheOiderspe- 
vessels  in  certain  ports  and  places  within  her  Majesty's  do-  ^^^^j^ 
minions.     Then  I  am  to  consider  whether  I  can  by  any  latitude  Mtyestj^adond' 
of  construction  apply  this  to  a  vessel  which,  on  the  29th  of  ^^^^j^X 
March,  was  lying  at  Copenhagen.   The  only  ground  upon  which  Order,  and  can- 
that  could  be  contended  for  would  be  either  that  the  words  had  ^^ded  to'ves- 
no  real  meaning,  and  were  perfectly  superfluous,  or  that  it  might  tel*  ^hich  had 
be  said  that  having  been  once  in  her  Majesty's  dominions  she  was  ^j^i^  ^j^te. 
to  be  considered  in  the  same  position,  with  respect  to  the  pro- 
tection, as  a  vessel  remaining  therein  the  29th  of  March.  What 
would  be  the  effect  of  either  of  these  constructions  ?     Take  the 
first :  it  would  have  the  effect  of  protecting  the  whole  of  the 
Bussian  merchant  navy  wherever  they  had  sailed  from  all  over 
the  world  at  any  period  anterior  to  the  29th  of  March;  and  the 
argument,  which  was  addressed  to  the  Court,  went  the  length 
of  saying  that  I  might  put  that  construction  on   the  word». 
Take  the  other  construction,  and  see  whether,  by  any  latitude 
of  interpretation,  it  can  come  within  the  meaning  of  the  words. 
If  I  were  to  consider  that  a  vessel  which  sailed  froip  Hartlepool 
in  February,  and  proceeded  to  Copenhagen,  was  included,  then 
any  Bussian  vessel  that  had  taken  a  cargo  out  of  Great  Britain, 
or,  rather,  out  of  any  of  the  dominions  of  her  Majesty,  at  any 
time  prior  to  the  Order  in  Council,  would  be  entitled  to  pro- 
tection.    I  cannot  possibly  give  this  effect  to  the  words.     I 

X  4 
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,  .      confess  I  cannot  get  over  the  limitation  of  the  time  by  reference 

The         to  the  words  of  this  or  of  any  other  Order  in  Council. 

NIX.  gy|.  ijggjjgg  ^j^jg  limitation  of  the  time  of  six  weeks  from  the 

Aftirtherspe-  ^^^^  of  March,  there  is  another,  viz.,  the  loading  their  cargoes. 
cificationig  the  There  is  a  limitation  of  six  weeks  for  loading  their  cargoes,  and 
cargoes.  ^^^  the  least  reference  to  a  cargo  taken  on  board  in  February. 

It  goes  on  to  say,  "  and  that  such  Kussian  merchant-vessels,'' — 
what  is  the  meaning  of  '^such"?     It  means  Russian  vessels 
which,  having  been  in  her  Majesty's  dominions  on  the  29th  of 
March,  had  loaded  their  cargoes  and  departed  prior  to  the  10th 
of  May }  that  is  the  meaning  of  the  word  **  such  " — ^it  is  a  word  of 
limitation  and  qualification ;  and  it  is  these  vessels  which  shall 
be  permitted  to  continue  their  voyage. 
The  Utter  part      The  Order  in  Council  goes  on  to  say :  *^  And  it  is  hereby  further 
shows  that  the  ordered  by  her  Majesty,  &c,  that  any  Russian  merchant-vessel 
whole  has  which,  prior  to  the  date  of  this  Order,  shall  have  sailed  from  any 

*  trade  of  her  ioreign  port,  bound  for  any  port  or  place  in  her  Majesty's  domi- 
MajtMUfB  do-  nions,  shall  be  permitted  to  entefr  such  port  or  place,  and  to  dis- 
charge her  cargo,  and  afterwards  forthwith  depart  without  mo- 
lestation ;  and  that  any  such  vessel,  if  met  at  sea  by  any  of  her 
Majesty's  ships,  shall  be  permitted  to  continue  her  voyage  to  any 
port  not  blockaded."  What  is  the  meaning  of  this  ?  It  clearly 
has  reference  to  trade  with  her  Majesty's  dominions.  The  vessel, 
to  be  entitled  to  protection,  must  have  sailed  from  some  foreign 
port  bound  for  a  port  in  her  Majesty's  dominions.  It  is  there 
the  trade  is  to  be  brought.  If  I  were  to  put  the  construction 
on  this  Order  in  Council,  which  has  been  prayed,  and  apply  it  to 
all  Russian  vessels  which  sailed  with  cargoes  antecedent  to  the 
29th  of  March,  must  not  the  Order  have  been  expressed  in 
totally  different  words  ? 
^hisTiewis  Then,  again,  with  reference  to  the  further  Order,  dated  the 

wferrajfto^     7th  of  April,  respecting  the  East  Indies  and  the  colonies,  it  is 
the  Order  of     of  precisely  the  same  character.    It  allows  Russian  vessels  which 

AprU^respect-  ^^7  ^®  ^^  ^^7  ^^  ^^^  Indian  or  colonial  ports,  at  the  time  of 
ing  Russian  the  publication  of  the  Order  there,  thirty  days  for  taking  their 
k^orbouDd^  cargoes  on  board  and  departing;  and  it  further  allows  Russian 
for  ports  in  the  vessels,  which  had  sailed  from  any  foreign  port  prior  to  the 
tolonialpos-  declaration  of  war,  bound  for  any  port  or  place  in  any  of  her 
sessions  of  her    Majesty  *s  Indian  territories,  or  foreign  or  colonial  possessions, 

to  enter  such  port  or  place,  and  to  discharge  her  cargo,  and 
forthwith  to  depart  without  molestation. 

For  all  these  reasons,  looking  at  the  first  head,  the  Court  can 
have  no  hesitation  in  pronouncing  this  vessel  liable  to  con- 
demnation. 

Not  necessary        With  regard  to  the  second  point,  whether  this  was  a  con- 
to  consider 
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tinnous  voyage  or  not,  I  do  not  think  the  Court  is  called  upon  .  ^^^*  ^ 
to  decide  it ;  I  shall,  therefore,  give  no  opinion  upon  it,  but  whether  the 
leave  it  unprejudiced.  voyige  was 

I  am  bound  to  condemn  this  vessel,  as  bemg  enemy  s  pro-  not 
perty,   and  as  not  being  within   those  exceptions   which  her  Vewelcon- 
Majesty  has  been  pleased  to  make. 

Proctors:  for  the  captors,  F.  H.  Dyke  (Queen's  Proctor);  for 
the  claimants,  F.  Clarkson. 


Admiraltt 

THE  «  AINA,"  Ny Strom.  P*^»  Co""'- 

YY\  June  SI. 

J.  HIS  was  a  Russian  vessel  captured  by  her  Majesty's  steam-^  A  claim  for 

ship  "Alban,"  on  the  21st  of  April,  in  the  Cattegat,  saiUng  l^^^^   - 

under  Danish  colours,  on  a  voyage  from  Lisbon  to  Elsinore.  of  the  ihip 

A  claim  was  made  by  Messrs.  Sieveking  of  Sise  Lane,  mortgage  deed, ' 

London,  as  the  asents  and  on  behalf  of  "  Carl  Frederic  De-  ^  ^^^  ^ 

gener,  a  citizen  of  the  Free  Hanse  Town  of  Lubeck,  and  Consul  Lubeck  resident 

of  hie  Majesty  the  King  of  the  Netherlands,  at  Helringfors,  in  ^j^^^g"*^ 

Finland,  the  true,  lawful,  and  sole  mortgagee  of  one  third  part  CbnWof  the 

or  share  of  the  above-named  vesseL"    In  the  affidavit  of  Mr.  NetherUndt 

Sieveking,  accompanying  the  claim,  it  was  stated,  that  '^  by  a  disallowed, 

certain  instrument,  bearing  date  the  2nd  day  of  January  1854,  aident^as  mer« 

Eric  Nils  Sundman,  the  lawful  owner  of  one  third  part  of  the  cl»*pt  and  cod- 

'Said  ship,  mortgaged  his  said  one  third  part  thereof  to  the  said  enemy's 

C  F.  D^ener,  as  a  security  for  repayment  of  7200  silver  ^^^^^^ 

roubles,  lent  by  him  to  Eric  Nils  Sundman  as  therein  men-  character 

tioned ;  that  at  the  time  of  the  capture  of  the  said  ship,  as  he  ^^J^^^ 

verily  believed,  no  part  of  the  said  mortgage  debt  had  been  Foreigners 

pwd,  but  that  the  whole  thereof  was  due  and  outstanding  and  ^l^^gg  deed 

unsatisfied ;  that  the  said  C.  F.  Degener  was,  at  the  time  of  the  on  the  ship 

said  capture  and  now  is,  a  citizen  of  the  Free  Hanse  Town  of  {^"though, 

Lubeck,  and  that  no  person   being  a  subject  or  subjects  of  under  certain 

■D-               ^u-r^                        X                           ^u                  '       ^  circumstances, 

Kussia,  nor  their  factors  or  agents,  nor  any  other  enemies  oi  the  lien  of 

the  Crown  of  Great  Britain,  had  at  the  time  of  the  said  capture  ^/^^'^  '"^'•- 

.    *  chants  may  be 

or  now  have,  directly  or  indirectly,  any  right,  title,  or  interest  allowed. 
in  the  said  mortgage  debt,  or  any  part  thereof." 

The  case  came  on  for  hearing  on  the  evidence  upon  the 
standing  interrogatories  and  this  affidavit. 

The  Queen^s  Advocate^  for  the  captor.  ArgumenU 
The  evidence  leaves  no  doubt  as  to  the  ship  being  enemy's 
property,  and  no  witness  seems  to  know  anything  of  this  mort- 
gage. There  is  nothing  but  the  affidavit  of  Mr.  Sieveking.  That 
is  a  singular  one.     It  states  that  the  claimant  is  residing  in  the 
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,  ^^^'  ,      enemy's  country,  and  does  not  say  he  is  not  a  Russian  subject. 
The^Aina.**    He  is  clearly  adhering  to  the. enemy,  and,  therefore,  cannot 
Aryument.      sustain  this  claim. 

But  if  there  were  no  objection  to  the  claimant,  the  claim 
could  not  be  sustained.  Captors  take  without  reference  to 
such  lien,  supposing  this  mortgage  was  perfectly  regular  and 
duly  executed,  of  which  not  a  syllable  appears  in  the  evidence 
or  the  ship's  papers. 

Dr.  Deane,  on  the  same  side. 

It  appears  that  the  claimant  was  residing  in  the  enemy's 
country  for  the  purposes  of  trade,  and  though  bom  in  a  country 
now  neutral,  he  has  lost  his  neutral  character.  His  being 
consul  for  the  Netherlands  does  not  protect  him.  In  the  "  /«- 
dian  Chiefs  (a).  Lord  Stowell  said,  it  was  a  point  fully  esta- 
blished in  these  Courts,  that  the  character  of  consul  does  not 
protect  that  of  merchant  united  in  the  same  person. 

Dr.  AddamSi  for  the  claimant.  It  is  objected  that  there  is  no 
evidence  of  this  mortgage,  and  that  we  have  withheld  informa- 
tion we  might  have  given.  That  was  not  the  practice  of  the 
Court  At  the  present  stage  we  have  no  right  to  give  evidence ; 
we  can  only  state  what  we  can  prove,  if  allowed  further  proof. 
We  can  prove  the  due  execution  of  this  mortgaged  deed,  and  on 
that  we  claim  one  third  of  the  proceeds  of  this  ship.  The  prin- 
ciple adopted  by  the  Court  respecting  these  liens  is  laid  down 
by  Lord  Stowell^  in  the  ^^ Belvidere^\b)\  it  rejects  the  claim  on 
secret  liens,  but  admits  them  where  the  claimant  has  soma 
specific  security.  Here  the  claimant  is  in  possession  of  such 
specific  security,  and  is  entitled  to  the  third  part  of  this  vessel. 

Dr.  Twiss^  on  the  same  side.  The  Court  may  have  discouraged 
secret  liens,  but  there  are  many  cases  where  bond  fide  claims 
of  this  nature  have  been  admitted.  \Per  Curiam.  Were  not  all 
those  cases  where  the  claimants  were  British  subjects,  and  the 
vessel  had  been  seized  in  a  British  port  ?  Can  you  show  me 
any  case  at  all  similar  to  the  present  where  the  claim  has  been 
allowed?]  The  principle  of  those  cases  may  be  extended- 
Lord  Stowell  regarded  bottomree-bonds  with  favour :  *•  Con^ 
stantia  Ilarlessen.^  (c)  A  mortgage  may  be  put  at  least  on  an 
equal  footing. 

The  QueerCs  Advocate,  in  reply.  No  attempt  has  been  made  to 
answer  the  objection  that  the  claimant  does  not  state  that  he  is 
not  an  enemy.  He  must  know  whether  he  is  a  Russian  subject 
or  not,  and  he  has  suppressed  the  information.     This  is  no  case 

(a)  3  C.  Rob.  27.  (b)  I  Dods.  356.  (c)  Edw.  234 . 


THE  ECCLESIASTICAL  AND  ADMIBALTY  REPORTS.  815 

for  further  proof.     The  question  of  the  lien  seems  disposed  of      .         '  . 
by  the  judgment  of  Lord  Stowell,  in  the  "  Marianncu^  {a)  The  "Aima***, 

[Dr.  Addams.     The  remarks  of  the  Judge  in  that  case  were 
directed  against  secret  liens.] 

Dr.  Lushington.     Two  questions  have  arisen  with  respect     Judgment 
to  the  present  claim  ;  first,  as  to  the  national  character  of  the  Jj^^  ^^^ 
claimant^  whether  he  is  to  be  considered  an  enemy  or  a  neutral ;  ist  The  na- 
and,  secondly,  whether  supposing  him  to  be  neutral,  he  would  f^^^  Sie"^ 
be  entitled  to  come  to  this  Court,  and  claim  one  third  of  his  claimant? 
ship  by  virtue  of  an  alleged  mortgage  executed  prior  to  the  tar«ofthe 
declaration  of  hostilities.  claim? 

Now,  with  reference  to  the  first  question,  it  is  stated  that  A  neatral  con- 
^*  he  is  a  citizen  of  the  Free  Hanse  Town  of  Lubeck,  and  gide  in  the 
Consul  of  his  Majesty  the  King  of  the  Netherlands  at  Hel-  •"®™J^ ,    . 

,  ,  conntry  daring^ 

singfors,  in  Finland."     Upon  this  I  can  put  but  one  construe-  war  loses  nea- 

tion,  that  he  is  resident  in  Finland,  and  carrying  on  his  business  ^^  pnvilegea. 

there.     I  take  it  to  be  a  point  beyond  controversy,  that  where 

a  neutral,  after  the  commencement  of  war,  continues  to  reside  in 

the  enemy's  country  for  the  purposes  of  trade,  he  is  considered 

as  adhering  to  the  enemy,  and  as  disqualified  for  claiming  as  a 

neutral  altogether. 

But,  with  regard  to  the  claim  on   the  mortgage,  I   asked  '^^*"|*°^. 

whether  there  was  any  case  where  such  a  claim  had  been  allowed  claim  of  Hen 

to  any  but  British   merchants,  and   counsel  were   unable  to  on  behalf  of 

.  •;  A   1  /•  aliens  has  beert 

furnish  me  with  any.     The  case  of  the  **  Belmdere    {h)  was  of  allowed 

quite  a  different  character.    That  was  an  American  vessel  which  ^^^^  ^^ 
was  seized  in  the  river  Thames  under  an  embargo  which  pre-   xjnder  certain 
ceded  the  declaration  of  hostilities  between  Great  Britain  and  circumstances, 
the  United  States.     A  claim  was  made  by  some  British  mer-  on  behalf  of 
chants  for  advances  made  by  them  for  the  use  of  the  ship,  and  ^"*»***  ™«''- 

"  ^  chants  may  be 

.  allowed. 

(a)  6  C.  Rob.  25.  Lord  Stowell  claims  outstanding  between  other 
says,  ^This  ship  appears  to  haye  parties,  which  can  have  no  opera- 
been  originally  an  American  vessel,  tion  as  to'  them.  If  such  a  rule  did 
sold  to  a  Spanish  merchant  at  Buenos  not  exist,  it  would  be  quite  impos- 
Ayres,  and  seized  on  a  voyage  to  this  sible  for  captors  to  know  upon  what 
country,  documented  as  belonging  to  grounds  they  were  proceeding  to 
a  Spanbh  merchant,  and  sailing  make  any  seizure.  The  fairest  and 
under  the  flag  and  pass  of  Spain,  most  credible  documents,  declaring 
A  claim  is  ^iven  on  behalf  of  the  the  property  to  belong  to  the  enemy, 
former  Anlencan  proprietor,  in  virtue  would  only  serve  to  mislead  them  if 
of  a  lien,  which  he  is  said  to  have  such  documents  were  liable  to  be 
retained  on  the  property  for  the  pay-  overruled  by  liens  which  could  not 
meut  of  the  purcnase  money ;  but  in  any  manner  come  to  their  know- 
such  an  interest  cannot,  I  conceive,  led^e.  It  would  be  equally  inipos- 
be  deemed  sufficient  to  support  a  sible  for  the  Court  whicn  has  to  de- 
claim of  property  in  a  Court  ot  Prize,  cide  upon  the  question  of  property 
Captors  are  supposed  to  lay  hands  to  admit  such  considerations.** 
on  the  ffross  tangible  property,  on  (b)  1  Dods.  356. 
which    Uiere    may    be    many   just 
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,  ^^^^'  .      it  was  alleged,  that  the  ship  had  been  put  into  their  hands  as  a 

The"Aina.**    security  for  the  debt  so  contracted.     In  that  case  there  was 

JudgmeHt.      a  bare  claim  without  any  evidence ;  the  claim  was  not  allowed, 

and  it  is  only  on  certain  words  which  fell  from  Lord  Stowelly 

that  any  argument  can  be  founded  in  support  of  the  present 

claim.     Alluding  to  certain  cases  where  the  claim  of  lien  had 

been  allowed,  he  says,  "  They  had  either  a  positive  lien  upon 

the  ship,  or  were  in  possession  of  a  bottomree-bond,  or  some 

specific  security ; "  but  it  so  happens  that,  on  referring  to  the 

case,   we  find  the  distinction  to    which  I   alluded;   for  Lord 

Stotoell  there  says,  "  It  was  thought  by  the  Court  and  by  the 

Government  also,  that  it  would  be  a  harsh  measure  to  make 

Btitish  merchants  sustain  the  loss  of  money  so  expended.*' («) 

But  it  is  a  very  different  question  whether  lenity  should  be 

shown  to  British  merchants  when  the  captured  vessel  has  been 

lying  in  a  British  port,  where  they  have  had  transactions  in  the 

way  of  business  with  it ;  and  whether,  as  in  cases  of  this  kind, 

the  Court  should  allow  an  alien  to  put  in  a  claim  to  defeat  the 

The  allowance  right  of  the  captors.     If  I  am  to  do  it  in  the  present  case,  in- 

cLim  would      numerable  questions  would  arise,  and  the  Court  might  be  called 

lead  to  innu-     upon  to  inquire  into  the  validity  of  the  mortgage,  and  be  com- 

ci^s.*      "     pcHcd  to  determine  that  validity,  not  by  the  law  of  England, 

Tbe  practice     but  by  the  law  of  the  country  where  it  was  executed.     I  accede 

with  regard  to  ^  ^jj^  argument  of  Dr.  Addams.  that  in  the  first  instance,  they 
claims  is,m  ®  '  ,  ^ 

^e  first  in-  would  Only  state  the  fact  of  the  mortgage  without  entering  into 
what  can  be***  ^^7  particulars  or  proof.  That  would  be  done  if  further  proof 
proved,  not  to  were  admitted.  But  having  no  doubt  whatever  in  my  own  mind 
^^i^apon    e  ^j^^^  ^^^  ^^^  j^y^  ^^  j^^j^  grounds,  viz.  the  national  character  of 

the  claimant  and  the  nature  of  the  claim,  I  cannot  admit  fur- 
ther proof.     The  vessel  must  be  condemned. 

Proctors:  for  the  captors.  The  QueerCs  Proctor;  for  the  claim- 
ant. Deacon. 

<a)  iDods.  368. 


Admibaltt  the  «  AINA." 

Prize  Coubt.   -pv 

The  Court        UR.  ADDAMS  moved  the  Court  to  decree  the  restoration  to 
cannot  restore   ^j^^  master  of  two  casks  of  red  wine,  and  three  smaller  casks  of 

property  toan  ii»i  7i_»i-i_i_j 

enemy  master    white  wine,  together  of  the  value  of  about  13/.,  which  he  had 
^J^nt  S^the    purchased  at  Lisbon  on  his  own  private  adventure. 

captors. 

Dr.  Lubhington.     No  doubt  the  Court  has  power,  and  has 
continued  to  exercise  it,  of  restoring  property  to  neutral  masters. 
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but  I  have  no  authority  to  restore  to  an  enemy  master  except  by      .  ^^^^'  . 
consent  of  the  captors.  The  *'  Aina." 

The  QueetCs  Advocate.     We  have  no  objection. 

The  Court.  Well,  then,  it  may  be  given  up ;  but  I  wish  it 
to  be  understood  that  I  have  no  authority,  as  far  as  I  can  dis- 
cover, to  restore  to  an  enemy  master  without  consent. 

Proctor  for  the  master,  Heales. 


THE  "JOHANNA  EMILIE,"  otherwise  "EMILIA,"       Admibaltt  , 

n  ^  Pbize  Coukt. 

^"&"-  June  89.  »  3a 

XHIS  schooner  was  seized  in  the  London  Docks  early  in  AvesgelbuUt 
May  last  by  Mr.  Cox,  Acting  Landing  Surveyor  of  the  Cus-  igss,  ggiied  in 
toms,  who  had  received  information  that,  though  sailing  under  ^»»*  ^  ^>ff^ 
Hanoverian  colours,  she  was  really  a  Russian  vessel.  HanoTerians. 

The  master,  mate,  and  cook  were  examined  on  the  interroga-  ^'^^^r^^ 
tones,  and  a  claim  was  given  in   by  Theodor   Schlutow,  of  coloan,to 
Mincing  Lane,  London,  who  made  an  af&davit  that  he  was  ^^J^wca^e^ 
authorized  to  make  the  claim  on  behalf  of  Greoi^  Schwers,  of  thence  to 
Leer,  in  the  kingdom  of  Hanover,  merchant  and  shipowner,  a  ^^^  ^^  |q  |^ 
subject  of  the  King  of  Hanover,  sole  owner  and  proprietor  of  cargo,  and 
the  said  schooner  at  the  time  of  her  seizure  in  the  London  London  on  the 

Docks."  4th  of  April, 

under  Uauo- 

The  facts  of  the  case,  as  stated  in  the  evidence,  were  these :  rerian  colours. 
—The  schooner  was  built  last  year  at  Leer,  in  the  kingdom  of  ^^  ^rriT^Tn 
Hanover,  and  sailed  thence  on  the  20th  of  October,  entirely  the  London 
manned  with  Hanoverians.     She  first  sailed  to  Riga  in  ballast,  ^j^  by  7^ 
thence  to  Havre,  and  on  the  3rd  of  January  to  Newcastle,  Coatom  House 
where  she  took  in  a  cargo  of  coals  for  Lisbon,  where  she  ar*  ^„  claimed 
rived  on  the  16th  of  February  ;  and  having  delivered  her  cargo,  <*°  the  ground, 
took  in  another  for  London.     She  sailed  from  Lisbon  on  the  lying  at  New- 
4th  of  April,  and  arrived  in  the  London  Docks  on  the  1st  of  ?**^®  ^^%  ^** 

*  ,  heen,  under  a 

May.     A  few  days  afterwards  she  was  seized.     The  master  power  of  attor- 
stated  that  for  some  reason  or  other  which  he  could  not  set  Sf J^^Il"  }j 

tne  owner  to 

forth,  the  schooner,  from  first  leaving  Leer,  until  her  arrival  at  the  master, 

Lisbon,  was  navigated  under  the  Russian  flag;   that  while  at  ferredtoan'^ 

Newcastle,  he  received  a  power  of  attorney  from  Mr.  Bucker,  Hanoverian, 

her  then  owner,  the  Hanoverian  Consul  General  at  Biga,  au-  allowed/"^ 

thorizing  him  to  sell  her,  in  consequence  of  which  he  proceeded  '^^^  ^®^  *^°' 

n         1  sequences  of 

to   Leer,  and   transferred   her  to   Mr.  Schwers,   the  present  destruction  or 
clamant ;  that  on  completing  the  transfer,  he  returned  to  New-  'P^^*^*^  ®^ . 

*  ,       *^  ^  papers  aepena 

castle,  and  proceeded  with  her  to  Lisbon,  where  he  received  for  the  most 
instructions  from  Mr.  Schwers  to  give  up  the  Bussian  papers  SreunSan^ 

of  each  case. 
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1854. 

* , » 

The 

**  Johanna 

Emilia." 

Argument, 


and  colours,  which  he  did  to  the  Russian  consul ;  after  which 
she  sailed  under  Hanoverian  colours  and  papers.  The  purcha&e 
money  was  stated  to  have  been  8000  dollars,  which  were  re- 
ceived by  a  notary  at  Leer,  and  remitted  to  Mr.  Bucker. 

TTie  QueerCs  Advocate^  and  The  Admiralty  Advocate^  &r  the 
Crown. 

The  evidence  shows  the  vessel  to  have  been  a  Russian,  not 
an  Hanoverian.  The  alleged  transfer  from  Mr.  Rucker  to 
Mr.  Schwers  was  a  sham  sale,  to  defeat  our  belligerent  rights. 
No  money  passed  at  the  time  of  the  alleged  sale,  and  after  that 
time  the  vessel  sailed  from  Newcastle  to  Lisbon  under  Russian 
colours  without  any  Hanoverian  colours  on  board,  and  in  the 
same  trade  as  before.     The  **  Omnibus,^\a) 

There  has  been  a  distinct  spoliation  of  papers  by  the  master 
on  the  outward  voyage  to  Lisbon,  at  Lisbon,  and  on  the  home- 
ward voyage  from  Lisbon  to  London.  That  is  a  suflScient 
ground  for  condemnation,  or  at  least  a  bar  to  restitution  with- 
out further  proof.  The  ''  Hunter  "  (i),  "  Two  Brothers  "  (c), 
''Rising  Sun'\d\   '' Pollys  {e) 

Dr.  Addams  and  Dr.  Twiss,  for  the  claimant. 

The  seizure  of  this  vessel  was  made  in  violation  of  the  Orders 
in  Council.  Revenue  officers  have  no  right  whatever  to  seize 
vessels  and  proceed  against  them  as  prizes.  This  schooner  was 
built  in  Hanover,  belonged  to  an  Hanoverian  subject,  not  a 
Russian.  The  transfer  was  a  bond  Jide  transaction  between 
one  Hanoverian  and  another,  previous  to  a  declaration  of  war. 
There  is  no  law  to  prevent  a  neutral  from  purchasing  a  ship 
from  an  enemy.  As  to  there  being  no  entry  of  the  sale  in  the 
log-book,  that  cannot  aifect  the  sale ;  there  is  a  regular  bill  of  sale 
transferring  the  vessel  according  to  the  forms  used  in  Hanover. 

There  has  been  no  spoliation  of  papers  to  affect  this  ship. 
When  it  is  alleged  to  have  taken  place,  the  master  could  not 
have  known  that  war  had  been  declared ;  it  was  not  therefore  a 
spoliation  in  the  proper  sense  of  the  term.  There  was  no  ground 
whatever  for  the  seizure,  and  the  Court  must  therefore  not  only 
restore  the  vessel,  but  condemn  the  seizor  in  costs. 

The  Queen^s  Advocate  and  Admiralty  Advocate,  in  reply. 

It  is  objected  that  the  Custom  House  officers,  having  no  com- 
mission, had  no  right  to  seize  this  vessel ;  and  that  this  Court 
has  no  jurisdiction  to  try  such  a  case.  But  in  "  La  Rosine^(J), 
seizure  was  made  by  an  officer  in  the  Fife  Dragoons.  It  is 
common  for  captures  to  be  made  by  non-commissioned  persons. 


(a)  6C.  Rob.  71. 
lb)  1  Dods.  486. 
(c)  1  C.  Rob.  133. 


(d)  2  C.  Rob.  106. 

(e)  Ibid.  366. 
(/)  Ibid.  373. 
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The  capture  is  equally  good,  but  it  belongs  to  the  Queen  in  her      .  ^^^^*  . 
office  of  Admiralty  :  '*  The  ReheekahJ*  (a)  I'he 

**  JOHANVA 


ICMTt.Tf 


>» 


De.  LtJSHiNGTON.     I  will  address  myself,  in  the  first  in- 
stance, to  the  observations  which  have  been  made  on  behalf  of      .  '"'9^^ 
the  claimant  with  regard  to  the  course  of  proceeding  which  has  legal  for  any 
been  adopted  on  the  present  occasion  ;  and,  perhaps,  I  ought  to  {^L^  ^  ♦«. 
take  some  little  blame  to  myself  for  having  elicited  some  of  whether  com- 
those  observations  in  consequence  of  what  then  dropped  from  JJJU*}o'l^aran 
me  in  reference  to  the  embargo  which  is  placed  on  Russian  ves-  enemy's  ship; 
sels, — vessels  bearing  the  Bussian  flag  at  the  time  they  entered  bec<mie  th« 
these  ports.     It  had  no  reference  to  the  case  of  vessels  seized  V^  of  the 
under  other  colours,  but  which  subsequently  turned  out  to  be 
Bussian.     With  regard  to  an  enemy's  property  coming  to  any 
part  of  the  kingdom,  or  being  found  there,  being  seizable,  I  con- 
fess I  am  astonished  that  a  doubt  could  exist  on  the  subject.     I 
apprehend  the  law  has  been  this,  that  it  is  competent  for  any 
person  to  take  possession  of  such  property,  unless  it  had  any 
protection  by  license,  or  some  declaration  emanating  by  the  au- 
thority of  the  Crown,  and  to  assist  the  Crown  to  proceed  against 
it  for  adjudication.     There  are  many  instances  in  which  a  cap- 
ture has  been  made  in  port  by  non-commissioned  captors,  and 
the  usual  form  has  been  for  the  proceedings  to  be  conducted 
under  the  authority  of  the  Proctor  for  the  Admiralty,  and  con- 
demnation has  passed  to  her  Majesty  in  her  office  of  Admiralty. 
If  the  property  was  on  land,  according  to  the  ancient  law,  it  was 
also  seizable  ;  and  certainly  during  the  American  war  there  were 
not  wanting  instances  in  which  such  property  was  seized  and 
condemned  by  law, —  not  by  the  authority  of  this  Court,  but  of  Oflateyeawit 
another.     That  rigour  was  afterwards  relaxed.     I  believe  no  usual  in  war  to 
such  instance  has  occurred  from  the  time  of  the  American  war  ■^**®  ®"  ^* 

t  ,  .         1  •  1  .11  "*7  property 

to  the  present  day  —  no  mstance  in  which  property  inland  was  belonging  to 
subject  to  search  or  seizure,  but  no  doubt  it  would  be  competent  "^^^i®*^  ^^* 
to  the  authority  of  the  Crown  if  it  thought  fit. 

The  QjieerCs  Advocate.  Becently,  during  the  present  war,  ships 
on  land  have  been  seized,  I  believe. 

The  Coubt.     That  was  under  peculiar  circumstances. 

The  QueevLS  Advocate.  Not  in  this  Court,  but  by  inquisition 
in  rem. 

The  Court.  But  that  was  property  belonging  to  the  Em- 
peror of  Bussia,  and  not  to  a  subject.  The  munitions  of  war  fall 
under  different  rules.  I  am  not  aware  that  it  has  pleased  her 
Majesty  to  take  measures  to  seize  property  which  might  be  lying 

(a)  1  C.  Rob.  227. 
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1854. 


The 

**  Johanna 

Emiija." 

Judgment 


The  qnesHoii 
is,  should  this 
vessel  be  con- 
demned, or 
should  further 
proof  of  pro- 
perty be 
allowed? 

The  circum- 
stances of  the 
case. 


If  a  native  of 
one  country 
resides  and 
carries  on 
trade  in 
another  for 
some  time,  his 
national  cha- 
racter is  that 
of  his  domicile, 
not  of  his 
birth. 


in  a  merchant's  hands  in  the  city  of  London  or  elsewhere.  I 
believe  that  the  proceedings  which  you  allude  to  are  of  a  different 
character.  I  cannot  entertain  a  doubt  that  these  proceedings 
have  been  duly  instituted,  and  they  have  been  sanctioned  by 
those  who  advise  her  Majesty  in  her  office  of  Admiralty,  as  well 
as  by  her  Majesty's  Advocate. 

Then  the  only  question,  or  rather  the  great  question  which 
remains  for  me  to  decide  is,  whether  the  claim  for  the  ship  ought 
to  be  admitted,  whether  further  proof  is  necessary,  or  whether 
it  ought  to  be  condemned.    Now,  the  facts  of  this  case  are  some- 
what peculiar.     The  fact  of  the  vessel  having  been  seized  while 
lying  in  the  London  Docks  does  to  some  extent  account  for  her 
not  having  the  usual  papers  on  board,  because  it  is  customary 
for  them,  while  the  ship  is  lying  in  port,  to  be  in  the  hands  of 
the  consul  acting  for  the  state  to  which  the  ship  alleges  itself  to 
belong.     Therefore  I  am  not  surprised  myself  that  no  further 
papers  have  been  found  than  those  attached  to  the  affidavit  of 
Mr.  Cox,  the  seizing  officer.     There  are  papers  to  which  I  will 
presently  advert,  but  these  are  not  the  papers  of  primary  im- 
portance in  this  case.     The  general  features  of  the  case  are  as 
follows :  —  This  vessel  was  built  in  the  kingdom  of  Hanover  in 
1853  ;  her  master  throughout  the  whole  period  was  an   Hano- 
verian, and  so  were  the  whole  of  the  crew,  and,  as  appears  from 
certain  parts  of  his  evidence,  the  present  claimant  is  the  indi- 
vidual who,  to  a  certain  extent,  had  the  direction  of  her  com- 
mercial transactions.     The  claim  on  the  present  occasion  is  en- 
tirely founded  on  her  transfer,  and  it  is  ludicrous  to  contend  that 
the  property  of  the  ship  was  not,  immediately  after  her  building, 
in  Mr.  Bucker,  who  was  resident  at  Riga,  because  the  claim  is 
founded  on  the  ship  having  been  bought  of  Mr.  Rucker ;  there- 
fore, so  far  as  the  interests  of  these  Courts  are  concerned,  that 
must  be  taken  to  be  an  admitted  fact.     She  was  the  property  of 
Mr.  Sucker,  and  she  sailed  under  Russian  colours  from  tlie  time 
she  was  built  up  to  the  period  of  sailing  from  the  port  of  Lisbon. 
Now,  Mr.  Rucker  is  a  gentleman,  who,  according  to  the 
evidence,  is  an  Hanoverian  subject,  acting  as  the  Hanoverian 
Consul,  resident  at  Riga,  a  Russian  port.     He  has  been  domi- 
ciled there  for  many  years,  and  must,  therefore,  in  consequence 
of  his  domicile,  in  all  that  relates  to  his  national  character,  be 
taken  to  be  a  Russian,  not  an  Hanoverian.     There  is  no  prin- 
ciple, I  apprehend,  so  well  laid  down,  —  no  principle  so  generally 
followed  as  this,  that  whatever  country  a  gentleman  may  be- 
long to,  if  he  is  resident  in  and  carries  on  trade  for  a  period  of 
time  in  another  country,  he  must  be  taken,  for  the  purposes  of 
trade,  to  belong  to  that  other  country,  and  not  to  his  original 


THS  ECCLSSIASTICAL  AND  ADMIRALTY  REPORTS.  321 

domicile.     With  regard  to  the  possibility  of  there  being  a  locus      ,  ^^^^'  , 
penitentuBi  that  argument  might  have  been  addressed  to  the         The 
Court,  supposing  the  claim  had  been  on  behalf  of  Mr.  Rucker,      *  emSja?'^ 
but  it  can  have  no  bearimr  when  the  claim  is  on  behalf  of       .  . 
another  person. 

What  I  have  to  see,  therefore,  is,  whether  there  is  sufficient  Is  there  suffi- 
proof  of  a  valid  transfer  from  the  Russian  owner  of  the  ship  to  a^valid'iMae^ 
the  present  claimant,  who  is  an  Hanoverian   subject.     That  and  transfer  of 
proof  may  be  wholly  insufficient,  or,  it  may  be  sufficient,  coupled 
with  other  evidence,  to  call  on  the  Court  for  the  admission  of 
further  proof,  or  it  may  be  so  mixed  up  with  transactions  re- 
flecting on  the  bona  fides  of  the  proceeding,  that  the  Court 
may  be  called  upon  to  condemn  the  vessel.     Looking  at  the 
state  of  public  affiiirs  at  the  latter  end  of  1853  and  the  beginning 
of  1854,  it  is  perfectly  consistent  with  probability  that  every 
person  possessed  of  a  Russian  vessel  would  be  desirous  of  sell- 
ing it,  though  at  a  considerable  sacrifice,  and  I  have  no  doubt 
that  many  Russian  vessels  have  been  sold;  or  attempted  to  be 
sold,  during  that  period.     I  say,  such  a  sale  is  probable,  but  The  sale  pro- 
is  also  suspicious;  —  it  is  suspicious  for  the  obvious  reason  thecireum- 
that  a  sale  made  under  these  circumstances,  —  particularly  to  a  stances,  but 
person  in  the  situation  of  the  present  clmmant, — is  undoubtedly  ■"■P*®**^"** 
questionable,  because  it  well  known  that  there  is  a  mode  of 
carrying  on  trade  without  being  thcactual  owner  of  the  vessel, 
namely,  by  transferring  her  to.  a  pretended  purchaser.     Cer- 
tidnly,  when  a  transaction  of  this  kind  is  done  under  pressure, 
there  always  exists  a  certain  degree  of  suspicion  that  it  is  not 
bond  fide.     With  regard  to  the  legality  of  the  sale,  assuming  goch  sale  is 
It  to  be  ban&fidey  it  is  not  denied  that  it  is  competent  to  neu-  jindoubtedly 
trals  to  purchase  the  property  of  enemies  to  another  country, 
whether  consisting  of  ships  or  anything  else :  they  have  a  per- 
fect right  to  do  so,  and  no  belligerent  right  can  override  it. 
The  present  inquiry,  therefore,  is  limited  to  whether  there  has 
been  a  bond  fide  transfer  or  not. 

Looking  at  this  case  on  legal  principles,  I  must  consider  The  evidence 
what  is  the  evidence  which  has  been  given  on  deposition,  is  deficient 
and  also  what  is  to  be  found  in  the  ship's  papers ;  both  those 
attached  to  Mr.  Cox's  affidavit  and  those  subsequently  brought 
in,  at  the  end  of  the  depositions,  by  Mr.  Currey,  the  Ex- 
aminer on  the  present  occasion.  With  regard  to  the  facts  of 
the  case,  the  evidence  of  the  master  is  by  far  the  most  im- 
portant, and  I  must  advert  to  that  somewhat  in  detail.  The 
account  which,  upon  the  third  interrogatory,  the  master  gives 
is,  that  *^  The  schooner  sailed  on  her  voyage  from  Leer  on  the 
20th  of  October  1853,  under  Russian  colours,"  —  if  I  under- 
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Btand  him  rightly,  this  is  the  commencement  of  the  only  voyage 
he  undertook  —  "  Why  she  did  so,  is  a  thing  belonging  to  the 
owners.  I  never  knew^  or  asked  to  know.  She  had  no  other 
colours  then  on  board."  In  my  judgment,  not  the  least  sus- 
picion arises  from  this  evidence,  —  none  whatever.  It  was  in 
October  1853,  that  these  colours  were  hoisted,  and  undoubtedly 
Russian  colours  could  not  then  have  been  hoisted  to  interfere 
with  the  rights  of  England  and  France.  Bussian  colours  might 
be  used  for  the  purpose  of  taking  advantage  of  sailing  into 
Bussian  ports,  where  Bussian  flags  were  entitled  to  enter ;  but, 
supposing  that  was  the  case, — supposing  they  were  used  for  the 
purpose  of  practising  fraud  on  Bussian  ports,  that  is  a  matter  of 
which  this  Court  can  take  no  cognizance  whatever,  for  there  is 
no  maxim  better  laid  down  than  that  the  Court  of  Admiralty 
never  takes  any  cognizance  of  any  practices  which  ships  may 
resort  to  to  obtain  advantage  in  other  states.  Then,  assuming 
it  to  be  true,  it  is  consistent  with  probability  that  Bussian 
colours  were  used  for  the  purpose  stated,  and  it  does  not  in  any 
degree  derogate  from  the  good  faith  of  the  present  transaction. 
L  must  confess  I  was  astonished  at  the  argument  of  counsel  on 
that  point,  for  I  cannot  see  how  using  Bussian  colours  in  Oc- 
tober 1853,  would  possibly  have  any  effect  on  our  belligerent 
rights  at  the  present  time.  With  regard  to  the  subsequent 
change  of  colours,  the  faets  of  the  case  appear  to  have  been 
these :  that  the  master^  when  lying  in  the  port  of  Newcastle, 
received  a  letter,  according  to  his  statement,  from  Mr.  Bucker, 
in  which  was  enclosed,  as  stated  in  answer  to  the  11th  inter- 
rogatory, a  power  of  attorney  to  sell  the  vessel.  Of  cpurse,  up 
to  this  time  she  had  sailed  under  Bussian  colours,  and  his  ac- 
count is  this :  ^^  When  I  was  in  Newcastle  in  January  last,  I 
received  a  power  of  attorney  to  sell  the  said  ship  from  the  said 
Mr.  Bucker,  referred  to  in  my  8th  answer.  This  power  was 
fi*ent  from  Biga,  where  Mr.  Bucker  lives,  to  my  house  at  Leer, 
and  was  sent  on  thence  to  me  at  Newcastle  by  my  wife.  The 
said  Mr.  Bucker  also  sent  me  a  letter  to  Newcastle  desiring  me 
to  sell  the  schooner  to  whomsoever.  Mr.  Bucker  is  the  Hano- 
verian consul  "  and  so  on.  He  says,  **  I  believe  Mr.  Bucker  is  a 
Hanoverian  subject.  I  have  known  him  personally  for  ten 
years,  and  he  has  been  consul-general  as  aforesaid  all  that  time, 
and  I  know  he  is  a  German.  I  was  thunderstruck  to  receive 
the  said  power,  for  I  was  always  under  the  impression,  up  to 
that  time,  that  the  schooner  belonged  to  the  said  George 
Schwers,"  t.  e.,  to  the  present  claimant.  Now,  this  has  been 
open  to  a  great  deal  of  observation,  and,  at  first  I  confess, 
I  was  myself  struck  with  this  part  of  his  evidence;  but,  upon 


THE  ECCLESIASTICAL  AND  ADMIRALTT  REPORTS. 


323 


consideration,  my  surprise  has  ceased.    It  appears,  from  another 
part   of   his   evidence,   that  he  was   appointed  to  the  com* 
mand  of  the  schooner  in  1853,  hj  Mr.  Schwers,  and  that  he 
corresponded  with  this  gentleman  chiefly,  though  occasionally 
with  Mr.  Backer ;  therefore  I  am  not  at  all  surprised  that  he 
laboured  under    the    impression   that,   though    sailing  under 
Kussian  colours,  the  property  was  in  reality  Mr.  Schwers'.     I 
may  obserre,  that  it  is  a  matter  at  which  no  one  ought  to  be 
much  surprised,  because  it  is  perfectly  notorious  that  the  mer- 
chants of  Great  Britain  have  repeatedly,  at  various  times,  been 
owners  of  foreign  vessels  sailing  under  foreign  flags, — a  privilege 
of  which  they  would  be  very  sorry  to  be  deprived,  —  a  privi- 
lege which,  though  it  may  subject  them  to  difficulty  in  case  of 
war,  they  are  entitled  to  exercise,  except  so  far  as  the  rights  of 
war  may  interfere  with  it.     He  then  goes  on  to  say,  **  Mr. 
Bucker^s  name  appeared  on  the  Russian  sea-pass,"  —  now  he  is 
accounting  for  this,  —  "  which  I  then  had  (and  of  which  I  shall 
depose  hereafter),  but  I  thought  that  was  only  a  pretext."     He 
was  under  the  impression,  not  an  unnatural  one,  that  it  was  for 
pretence  that  the  name  of  Mr.  Bucker  was  inserted  in  the  sea- 
pass. 

Then  it  appears,  that  upon  receiving  this  power  of  attorney^ 
he  goes  over  immediately  to  Hanover  for  the  purpose  of  acting 
upon  it;  and  he  says  that,  by  virtue  of  the  said  power,  he 
transferred  the  schooner  to  Mr.  Schwers.  It  appears  th^t  he 
was  there  on  the  22nd  of  January,  that  is  the  date  of  the  sale, 
and  he  came  back  to  Newcastle,  having  accomplished  his  voyage 
over  with  as  much  expedition  as  he  could,  and  from  thence 
sailed  to  Lisbon  on  the  28th.  Now,  with  regard  to  the  power 
of  attorney  under  which  he  acted,  no  doubt  it  is  not  binding  in 
the  same  manner  in  which  such  a  document  would  be  framed  in 
^England.  It  begins  by  appointing  him  master,  he  having 
stated  that  he  derived  his  appointment  before  from  the  present 
claimant ;  it  then  requires  him  to  keep  an  account,  and  to  re- 
compense himself  for  all  the  services  he  might  perform ;  but  the 
clear  gist  of  the  whole  is,  that  it  fully  empowers  him  to  sell 
the  ship,  and  receive  the  purchase  money.  Accordingly,  this 
bill  of  sale  is  executed,  and  it  fairly  states  that  the  vessel  was 
at  that  time  voyaging  under  Bussian  colours,  and  lying  in  the 
harbour  of  Newcastle-on-Tyne,  with  all  her  appurtenances. 
That  appears  a  fact  in  favour  of  the  present  claimant ;  there 
was  no  concealment  of  the  circumstance, —  none  whatever  —  at 
the  time  the  sale  took  place.  The  exhibition  of  this  document,- 
supposing  it  to  be  shown  to  the  captors,  would  undoubtedly 
have  given  information  with  regard  to  the  proceedings  of  the. 
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vessel  herself.  Now,  im  section  4.  of  the  bill  of  sale  is  the  fol- 
lowing important  statement :  ^^  The  purchase  money  for  the  sold 
ship,  with  her  appurtenances,  is  fixed  at  the  sum  of  8000  rix- 
doUars,  which  have  already  been  carried  into  account  between 
the  contracting  parties  before  the  signing  of  these  presents." 
Here  I  must  say  this  is  a  very  unsatisfactory  mode  of  effecting 
a  sale,  though  I  do  not  mean  to  say  it  is  unusual ;  I  do  not 
mean  to  say  that  it  was  not  effectual,  but  the  mode  of  payment 
by  merely  carrying  the  purchase  money  to  an  account,  which  of 
course  is  hidden  from  the  view  of  any  Court  having  to  inves- 
tigate the  transaction,  produces  in  a  matter  of  this  kind  a 
considerable  degree  of  doubt  The  effect  on  my  mind  of  this 
mode  of  paying  the  purchase  money  is  not  favourable  to  the 
proceeding  with  regard  to  the  transfer  of  the  ship. 

The  bill  of  sale  bears  date  on  the  23rd  of  January,  and  there 
has  been  a  great  deal  of  conflict  as  to  the  master  sailing  from 
Newcastle  under  Russian  colours  after  this  date ;  and  it  does 
appear  to  me  to  be  a  fact  requiring  explanation  why,  after  the 
transfer  of  this  vessel  on  the  23rd  of  January,  Hanoverian 
colours  were  not  hoisted,  and  the  Bussian  colours  put  on  one 
side ;  why  the  vessel  should  not  have  sailed  from  the  port  of 
{Newcastle  under  Hanoverian  colours,  having  then  become 
Hanoverian.  I  do  not  know  that  I  have  a  satisfactory  account 
of  it,  except  in  this  way,  by  supposing  that  a  certain  time  must 
elapse  before  it  was  possible  for  the  master  to  acquire  Hanove- 
rian colours  and  papers,  namely,  the  sea-pass,  &c. ;  and,  there- 
fore, he  was  compelled,  for  the  present,  to  continue  his  Russian 
colours.  He  does  continue  the  Russian  colours  till  he  proceeds 
from  the  port  of  Lisbon. 

An  observation  was  made  in  argument  with  respect  to  the 
paper  No.  2.,  which  is  the  account  of  the  master  respecting  the 
payment  made  to  the  Russian  consul  at  Newcastle.  I  see 
little  in  that,  inasmuch  as  the  master  stated  that  when  they 
give  up  the  Russian  papers,  they  make  a  payment,  as  well  as 
on  receiving  them.  I  see  nothing  of  importance  in  that ;  be- 
sides, at  that  time  the  vessel  continued  under  Russian  colours. 

Now,  as  to  the  sea-pass.  I  presume  all  the  Russian  papers 
were  on  board  at  the  time ;  but  the  sea-pass  is  a  very  remark- 
able document.  It  bears  date  the  29th  of  November  1853,  and 
it  is  not  to  come  into  force  till  the  4th  of  February  1854,  and  is 
to  last  till  1855.  No  explanation  of  this  is  given  in  the  evi- 
dence. Undoubtedly,  so  it  stands.  Assuming  it  to  be  as  it 
was  argued  on  behalf  of  the  captor,  that  the  application  was 
made  on  the  29th  of  November  1853,  it  would  be  a  circum- 
stance tending  very  strongly  to  impeach  the  integrity  of  all 
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these  proceedings,  because  the  power  of  attorney  is  not  dated 
till  the  I4th  of  December.  But  presuming  this  pass  to  have 
been  utterly  blank,  and  afterwards  filled  up — of  the  probability 
of  which  I  say  nothing — then  the  matter  would  be  capable  of 
some  further  explanation ;  for  it  would  appear  the  pass  was 
^veix  to  operate  on  the  ship  from  a  given  time,  namely,  I 
presume,  from  about  the  time  she  would  arrive  at  Aurich.  It 
stands  thus :  the  captain  is  bound  to  produce  this  sea-pass  at 
every  foreign  port  where  a  royal  Hanoverian  consul  or  vice- 
consul  is  appointed  Then  it  seems  to  be  exhibited  at  Lisbon 
on  the  3rd  of  April,  and  in  London  on  the  29th  of  April,  upon 
his  return.  It  had  been  issued  at  Unnover  on  the  29th  of 
November  1853,  and  was  delivered  at  Aurich  on  the  4th  of 
February  1854  —  that,  I  apprehend,  is  by  the  officer,  whose 
business  and  duty  it  was  to  have  the  care  of  matters  of  that 
kind — to  come  into  force  at  that  period. 

Now,  there  are  certainly  circumstances  attending  this  part  of 
the  transaction  which  are  not  altogether  satisfactory  on  the  face 
of  the  papers.  I  am  not  aware  that  there  are  any  other  papers 
to  which  it  is  necessary  to  advert  Upon  the  vessel  arriving  at 
Lisbon,  I  think  it  is  of  very  little  importance  whether  the 
papers  were  laid  before  the  consul  on  one  day  or  the  other. 
Then  on  the  return  voyage  the  master  sailed  under  Hanoverian 
colours ;  I  apprehend  for  this  reason, — he  sailed  then,  and  not 
before,  because  he  was  not  in  possession  of  the  sea-pass,  and 
not  in  possession  of  the  right  to  use  Hanoverian  colours  at  nil. 
But  several  objections  have  been  taken  to  the  evidence  in  sup* 
port  of  this  claim.  It  has  been  said  that  the  master  is  entirely 
discredited  by  various  circumstances ;  and  the  fact  principally 
relied  upon  is  the  circumstance  of  his  having  denied  that  there 
was  any  spoliation  of  papers.  Now,  in  truth  and  verity,  there 
was  a  spoliation  of  papers.  I  must  say  a  word  as  to  the  spolia- 
tion of  papers  generally  before  I  address  myself  to  this  fact.  I 
do  not  know  that  there  is  to  be  found  in  any  of  Lord  StowelTs 
judgments  any  direct  definition  of  the  word  '^  spoliation."  I 
am  of  opinion  that  the  mere  destruction  of  papers  is  not,  under 
all  circumstances,  to  be  considered  a  spoliation ;  I  say  under  all 
circumstances,  because  it  might  be  carried  to  a  very  absurd 
length.  I  apprehend  it  might  be  said,  if  at  any  time  during  a 
long  voyage  the  master  destroyed  papers  that  had  no  relevancy 
to  it,  relating  to  a  former  voyage,  the  matter  would  not  be  put 
in  issue.  To  say  that  was  a  spoliation  of  papers,  would  be 
going  the  length  of  saying  that  nothing  in  the  nature  even  of  a 
private  letter  was  to  be  destroyed  after  the  vessel  had  left  her 

port.     I  am  not,  however,  disposed  to  relax  the  practical  effect 
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of  the  rules  laid  down  by  Lord  Stotoetty  because  they  are  con- 
sistent with  good  sense,  and  with  justice  to  all  parties ;  but 
they  must  not  be  pressed  beyond  his  true  intention  with  refer- 
ence to  all  the  facts  of  the  case,  because  there  is  not  one  of  the 
cases  cited  to  me  yesterday,  when  I  came  to  examine  them, 
which  I  have  done  with  a  great  deal  of  care,  in  which  I  do  not 
find  that,  to  form  an  accurate  judgment  of  them,  you  must  be 
acquainted  with  the  whole  facts  of  the  case.  To  pick  out  a 
single  sentence,  would  give  no  accurate  idea  of  Lord  Stowelta 
opinion  on  the  rules  which  he  intended  to  prescribe  to  himself 
in  matters  of  that  kind. 

Now,  the  case  of  the  "  Hunter "  (a)  was  a  case  of  a  very 
peculiar  kind.  There  the  mate  was  caught  in  the  act  of  spolia- 
tion after  the  voyage  was  begun.  Neither  the  master  nor  the 
supercargo  were  produced,  but  they  had  been  allowed  by  mutual 
consent  to  quit  the  vessel  and  go  away,  so  that  the  best  evidence, 
either  for  the  captor  or  the  claimant,  was  wholly  wanting.  But 
notwithstanding  the  fact  of  this  spoliation  of  papers  —  and  a 
grave  spoliation  it  was,  no  doubt  —  further  proof  had  been  al- 
lowed in  that  case ;  and  the  question  which  was  there  discussed 
was,  whether  still  further  proof  should  be  allowed,  the  further 
proof  being  insufficient.  The  spoliation  of  papers  clearly  ap-  . 
peared  on  the  face  of  the  depositions,  and  yQt  further  proof  was 
allowed  under  these  circumstances ;  therefore  it  cannot  be  con- 
tended that  the  spoliation  of  papers  uniformly  and  always  shuts 
out  a  right  to  further  proof.  That  proposition  is  negatived  by 
the  facts  of  this  case,  to  which  I  have  now  adverted.  That  was 
a  case  under  peculiar  circumstances ;  I  see,  upon  looking  at  my 
note-book,  that  it  was  appealed,  and  afterwards  compromised. 

The  "  Two  Brothers  "(i)  is  another  case  which  has  been  cited. 
That  has  but  a  very  slight  bearing  on  the  question  of  spoliation 
at  all ;  because,  on  looking  at  the  case,  it  will  be  seen  that 
Lord  StoweU  thus  expresses  himself:  he  says  that  he  decided  it 
on  the  ground  that  the  claimant  did  not  appear  to  have  any  in- 
terest in  the  question.  To  be  sure,  that  was  quite  a  sufficient 
ground,  without  resorting  to  what  would  be  the  effect  of  the 
spoliation  of  papers.  Now,  it  is  true,  in  that  case  the  fact 
of  destroying  papers  is  commented  upon  by  Lord  StoweU^  and 
he  states  the  effect  on  his  mind ;  but  it  does  not  appear  how  the 
spoliation  took  place,  so  as  to  form  any  direct  guide  to  my  judg- 
ment It  is  stated  that  the  master  burnt  some  paper  before  the 
capture  —  when,  how  long  before,  or  what,  there  is  no  informa- 
tion.    But  I  need  not  rely  on  that  case,  or  advert  to  it  more. 


(a)  1  Dods.  480. 


(J)  1  C.  Rob.  131. 
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because  it  is  quite  dear  that  it  did  not  turn  on  the  spoliation  of  ,  ^^^^*  . 

papers,  but  a  defect  of  proof  on  the  part  of  the  claimant  The 

In    the    ''RUing    Sun'' (a)    Lord    StoweU  lays  down   the  "^[^"/ 
doctrine  that  spoliation  does  not  inure  to  condemnation ;  with 

other  suspicious  circumstances  it  shuts  the  door  against  further  _   vT^  * 

proof.   To  that  doctrine  I  entirely  assent — where  there  has  been  in  the  *«  Rising 

spoliation,  in  some  cases  we  may  allow  further  proof,  in  other  fTOlUiSn^does 

cases  which  you  cannot  describe,  if  the  circumstances  are  full  not  inure  to 

_£»   J.  •  •         .t_         A  1*  •^Yj-      condemnation ; 

ot  Strong  suspicion,  then,  to  use  his  own  expression,  the  door  is  bat,  with  other 

shut  a^nst  further  proof.     In  that  case  the  spoliation  was  »a«picious  cir* 

strong  indeed,  because  the  papers  were  destroyed  on  the  appear-  may  ghat  the 

ance  of  the  chasin^:  vessel.  ?*^'  agamst 

°  ,  farther  proof. 

Now,  let  me  say  a  word  on  this,  as  to  the  time  at  which  the  j^  considering 
papers  are  destroyed.     I  pray  that  my  meaning  may  not  be  the  qoestion  of 
understood  beyond. the  words  I  use.     I  hold  time  to  be  of  great  ^penj^time 
importance.     If  papers  are  destroyed  when  the  capturing  vessel  J'^^^^fJ^*? 
is  in  sight,  or  there  is  a  chance  of  capture,  it  is  the  strongest  the  greatest 
proof  that  these  papers  contain  some  matter  which  would  inure  «nportMi<»« 
to  condemnation ;  so  it  is  if  they  are  destroyed  at  the  time  of 
capture,  and  if  they  are  destroyed  clandestinely  after  capture ; 
but  if  the  papers  are  destroyed  a  long  time  antecedently,  before 
there  is  any  probability  that  they  were  destroyed  for  fraudulent 
purposes,  and  there  is  no  evidence  that  it  was  for  fraudulent 
purposes,  then,  though  there  is  spoliation,  and  though,  no  doubt, 
the  inference  of  law  is  against  the  act  during  war,  yet  the  case 
is  of  a  less  stringent  nature. 

The  case  of  the  "  Poliy  "  was  also  cited  (b) :  that  is  a  very  im-  The  doctrine 
portant  case.     There  it  is  said  that  the  spoliation  makes  a  case  ^f^Z^  (r^»™ 
for  further  proof;  not  that  the  spoliation  of  papers  is  a  reason  that  where     ' 
why  no  further  proof  should  be  granted,  but  it  makes  a  case  ^^T? )!"  '^^ 

mot  /»  o  »  spoliation, 

for  further  proof.  resdtation  can- 

The  QueetCt  Advocate.    It  cannot  be  released  without  further  °*?Jh^nffS^S, 

proof.  proof. 

The  Court.  Yes;  it  cannot  be  released  without  further 
proof. 

Hie  Queen's  Advocate.    Though  the  reason  is  clear. 

The  Court.  That  is  the  doctrine  laid  down  there,  and  the 
doctrine  is  perfectly  true.  So  far  as  appears,  the  spoliation  in 
that  case  was  at  the  time  of  capture  or  afterwards,  but  in  that 
case  the  property,  was  restored,  as  you  see  at  the  end  of  the 
**  Polly  " ;  so  that  spoliation,  on  that  occasion,  did  not  extend  to 
inure  to  condemnation. 

The  Queen'i  Advocate.    Upon  further  proof. 

(a)  2  C.  Rob.  104.  (b)  2  C.  Rob.  361. 

T  4 
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1854.  Dr.  Twiss.    Lord  Stowell  says  it  is  impossible  for  the  Court 

The  *^  relax  the  rule ;  where  there  has  been  suppression  of  papers 

**  Johanna  there  must  be  further  proof. 

MnjA.  ^^^  Court.  He  uses  the  word  "  suppression  " ;  these  are 

Judgment        ^j^^  ^^^^  j  ^  ^^^^^ 

With  regard  Now,  to  come  to  the  fact  of  the  suppression  of  papers  in  this 

sU>n  in  tins '^'  ^^*®®*  *°^  ^^^  *^  what  extent  it  goes.  An  observation  was  made 
case,  the  denial  by  Dr.  Addams  which  induced  me  immediately  to  send  for  the 
does  not  neces-  Standing  interrc^atories,  and  the  17th  is  in  these  words: 
sarily  show        «  What  papers,  charter-parties,  bills  of  ladincr    invoices,  letters, 

him  to  be  ,       ^  \  .  ,         ,     ,        i  .  ,        .  i      .      i! 

guiltjofper-  or  other  wntmgs  were  on  board  the  ship  at  the  time  she  took 
J"^"  her  departure  from  the  last  clearing  port,  before  she  was  taken 

as  prize  ?     Were  any,  and,  if  yea,  which  of  them  burned,  torn, 
or  thrown  overboard."     I  apprehend  Dr.  Addams  was  right  in 
his  observation  thus  far ;  what  may  have  taken  place  on  a  pre- 
vious voyage  does  not  directly  come  within  the  purport  of  that 
The  Examiner  interrogatory.     I  in  no  degree  blame  the  Examiner  for  taking 
tokSJg  d^wn      ^^^^  *®  evidence,  for  it  is  better  that  the  Examiner  should 
answers  which  take  it  down,  and  that  it  should  be  expunged,  than  that  it 
diately^w?thhi    should  be  Suppressed,  and  the  Court  know  nothing  about  it     I 
the  scope  of      apprehend,  strictly  speaking,  that  interrogatory  is  intended  to 
tory.ii  being     ^PP^y  ^^  ^^^  destruction  of  papers  after  the  last  clearing  port, 
^tter  tl'at  the    i]^q  eff^^t  of  which  would  be  here  that  it  would  exclude  that 
sabseqaently      part  of  the  evidence  given  by  the  mate  as  to  the  destruction  of 
tSmbTaito-     P*P®"  upon  the  voyage  from  Newcastle  to  Lisbon.     The  cook 
gether  igno-      swears  positively  to  the  destruction  of  certain  papers  after  the 
^^^^  ^  *^         departure  from  Lisbon,  and  upon  the  way  on  the  voyage  home. 

I  must  first  see  what  is  said  by  the  mate.  He  states  first, 
the  papers  which  were  destroyed  on  the  passage  from  New- 
castle, and  which,  he  says,  were  papers  obtained  from  Riga. 

I  leave  that  out  of  consideration.  He  states  the  nature  of 
these  papers,  and  then  he  goes  on  and  says,  **  I  also  saw  the 
captain  bum  some  papers,  I  do  not  know  what,  whilst  we  were 
lying  at  Lisbon ; "  that  would  run  very  nearly,  I  should  say, 
within  the  line,  but  what  follows,  it  would  be  safer,  if  I  were 
not  to  consider  it  as  evidence,  because  it  does  not  appear  to 
relate  to  the  same  transaction. 

The  cook  says,  in  answer  to  the  17th  interrogatory,  "  I  know 

nothing  whatever  respecting  any  of  the  ship's  papers,  for  I  never 

saw  any  of  them  to  read  them.     On  one  occasion  during  our 

last  voyage  from  Lisbon  to  London,  the  captain  brought  to  me 

,  when  I  was  in  my  cooking  place  on  the  deck,  a  handful  of 

papers,  and  directed  me  to  bum  them,  which  I  did  in  my  fir;, 
being  alone  at  the  time.  What  they  were,  or  what  were  thei'^ 
contents,  or  whether  they  were  written  or  printed,  I  cannot 
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Bay,  for  I  did  not  read  or  look  at  them.**    Now,  thia  is  positive      .  ^^^'^'  . 
evidence,  in  my  judgment,  as  to  the  destruction  of  some  papers         The 
on  this  voyage ;  and  though  I  am  of  opinion  that  the  destruction     "Johanna 
of  papers  antecedent  to  a  known  declaration  of  war  does  not 
operate  with  the  same  force  and  eifect  ^hat  it  operates  during 
the  time  of  war,  yet,  at  the  same  time,  I  think  that  it  is  of  very 
considerable  importance;  and  the  distinction  I  take  is  this :  I  do  The  destmc- 
not  think  that  the  destruction  of  papers  antecedent  to  war  draws  ^^  of  papers 

,  •  1    •  ,     •  antecedent  to 

upon  It  the  same  penal  consequences  which  it  does  during  war,  war  u  not 
but  I  think  it  gives  rise  to  very  strong  suspicion,  which  sus-  SeMune  penal 
])icion  must  be  removed,  or  it  will  be  fatal  to  the  case.     There  conaec^nences 
are  cases  of  destruction  of  papers,  which  in  themselves  draw  im-  Soo^i^  Jroi 
mediate  penal  consequences,  and  call  upon  the  Court  for  imme-  "jk  toaoa- 

j.   .  J,  .•  picion* 

diate  condemnation.  ' 

The  captain,  on  the  17th  interrogatory,  states,  *'  There 
were  on  board,**  and  so  on.  Then  he  says,  **  There  were  no 
papers  or  documents,  relating  to  the  said  schooner  or  cargo  in 
any  way,  burned,  torn,  thrown  overboard,  destroyed,  altered, 
cancelled,  concealed,  or  attempted  to  be  concealed,  either  during 
her  last  or  previous  voyage,  or  at  any  time  whatever.** 

Now,  I  conceive  that  with  r^ard  to  the  fact,  I  must  rely  Notwithatand- 
upon  the  evidence  of  the  cook,  and  that  there  were  papers  de-  ^^  ^mai 
stroyed ;  but  whether  it  follows  from  the  fact  being  so,  that  this  it  ia  dear,  from 
captain  has  wilfully  perjured  himself,  is  another  and  a  very  {Jeco^'that^ 
different  consideration,  for  we  know  not  what  the  nature  of  papers  were 
these  pai)er8  was ;  and  the  answer  is  in  these  words :  "  No  papers  t^JSJ,  per- 
or  documents  relating  to  the  said  schooner  or  cargo  were  in  any  chance,  these 
way  burned,  torn,  thrown  overboard,  or  destroyed.**     It  may  be,  K^ThtS^ore- 
— for  it  is  a  conjecture  which  I  will  not  much  rely  upon, — it  may  Terence  to  the 
be,  that  the  papers  which  were  so  destroyed  were  papers  which 
had  no  reference  to  the  schooner  or  cargo  at  all,  and  so  far  the 
captain  may  be  relieved  from  the  charge  of  having  sworn  falsely; 
and  yet  at  the  same  time  the  Court  must  deal  with  the  fact  as 
a  fact     With  regard  to  its  operation  in  this  case,  I  am  not 
under  the  necessity,  from  any  consequences  that  will  follow,  of 
going  the  length  of  saying  that  the  Master  has  been  wilfully 
perjured. 

Then  this  case,  in  my  judgment,  stands  thus:  there  has  been  in  this  case 
what  the  law  terms  the  spoliation  of  papers,  and  in  addition  to  ^«"  *>••  ^» 
that,  I  am  not  satisfied  on  two  points,  —  I  am  not  satisfied  as  papers ;  and 
to  the  payment  for  the  ship,  and  I  am  not  satisfied  exactly  as  to  itonccs^oftfie 
the  manner  in  which  the  sea-pass  was  obtained.     It  appears  to  Mle  and  the 
me,   under  these  circumstances,  that  it  is  a  case  for  further  JJ^'^JftJ^t 
proof.     I  do  not  think  the  spoliation  of  these  papers  connected  <orpr. 

..1      •  .  i»         \.  ••  11*     xT  Itisa  case  for 

With  Circumstances  of  such  grave  suspicion  as  would  justify  me  ftmber  prooC 
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Thb 

*'  Johanna 

Emilia.'* 

Judgment 

It  18  very  on- 
u8oal  to  open 
the  proof  to  the 
captors  by 
directing  plea 
and  proof. 


Stringent  proof 
of  the  bond 
file  nature  of  ' 
this  transaction 
will  be  re- 
quired. 


in  condemnation.  I  think  the  party  is  entitled  to  the  benefit  of 
further  proof;  I  shall,  therefore,  admit  further  proof. 

Her  Majesty's  Advocate  asked  if  I  would  direct  evidence  to 
be  taken  by  plea  and  proof,  and  open  the  case  of  the  captors. 
That  is  most  unusual ;  so  unusual,  that  in  the  course  of  my 
recollection  I  hardly  remember  its  being  done.  I  would  rather 
refer  to  the  memory  of  the  learned  Advocate  for  the  Admiralty, 
and  ask  if  he  remembers  that  there  were  cases  by  plea  and 
proof  open  to  the  captors  ? 

Dr.  Phillimore.     No,  Sir. 

The  Court.  I  cannot  charge  my  memory  with  more  than 
one  or  two.  The  effect  of  opening  the  case  to  further  proof  on 
the  part  of  the  claimants  is  not  to  open  it  to  the  captors.  That 
is  the  case  of  the  ^*  Magnus,^^  (a)  All  I  shall  do  is,  to  require 
further  proof,  and  to  state  of  what  that  must,  independently 
of  other  things,  consist.  I  must  be  satisfied  that  the  sum  given 
for  the  vessel  was  an  adequate  amount  under  all  the  circum- 
stances; I  must  be  satisfied  that  that  money  was  bona  fide  pidd; 
I  must  have  all  the  correspondence  produced  which  passed  be- 
tween the  master  and  the  gentleman  resident  at  Kiga ;  and  I 
must  have  evidence  from  the  claimant  himself  of  all  the  facts 
and  circumstances  within  his  knowledge.  With  less  than  that 
the  Court  will  not  feel  itself  satisfied,  and  at  liberty  to  restore 
the  ship. 

The  QueetCa  Advocate,  We  are  not  to  bring  in  any  further 
proof. 

The  Court.     No,  I  follow  the  course  of  Lord  StowelL 

The  QueerCs  Advocate,     I  am  instructed  that  we  have  it. 

Proctors :  for  the  Crown,  the  Admiralty  Proctor ;  for  the 
claimant,  Rotheryn 


(a)  1  C.  Rob.  31.  where  Lord 
StoweU  observes,  "Plea  and  proof 
18  an  awakening  thing;  it  admonishes 
the  parties  of  the  difficulties  of  their 
situation,  and  calls  for  all  the  proof 
that  their  case  can  supply.**  In  the 
^'Adriam''  (1  C.Rob.  313.)  on  far- 
ther proof  being  brought  in,  it  was 
attempted  to  introduce  affidavits  on 
the  part  of  the  captors  to  contradict 
it,  on  a  suggeslion  that  farther  proof 
opened  the  case  to  both  parties ;  on 
which  Lord  StoweU  said,  "  With  re- 


spect to  plea  and  proof,  this  is  true; 
but  I  do  not  know  that  in  proof  hy 
affidavits,  this  Court  or  the  Lords  of 
Appeal  have  ever  laid  down  such  a 
rule.  I  understand  the  rule  to  be, 
that  further  proof  by  affidavits  to  be 
exhibited  on  the  part  of  the  captor 
is  only  admissible  under  the  special 
direction  of  the  Court.  It  is  not  to 
be  exercised  except  on  special 
grounds,  and  onlj  with  the  leave  of 
the  Court" 


THE  ECCLBSIASTICAL  AND  ADMIRALTY  REFOBTS.  331 

1854. 
THE  **IDA,"   Steen.  Admiralty 

Prizb  Ck>URT. 

1  HIS  vessel,   a  brig  of  174  tons  burthen,  under  Russian  xhe  claim  of 
colours,  sailed  from  Bio  de  Janeiro  on  the   15th  of  January  aneatralmer- 
1854^  with  a  cargo  of  2850  bags  of  coffee,  bound  to  Helsing-  ^a^ofcoffee 
fors,  in  Finland,  but  on  her  voyage  put  into  Elsinore,  whence  consigned  to 
she  sailed  on  the  11th  of  ApriL     On  the  17th  she  was  captured  credit  of  ad- 
off  Dagerort,  in  the  Gulf  of  Finland,  by  her  Majesty's  ship  ^^  "^ 
"Gorgon."  aUowed. 

The  master  and  cook  were  examined  in  preparatory  on  the  uj^J^^^™** 
standing  interrogatories;    and  a  claim  was  given  in  by  Mr.  which  cannot 
Henry  Sharpe,  of  Broad  Street  Buildings,  London,  merchant,  SLaLt^captori. 
on  behalf  of  Messrs.  Behrens  and  Sons,  of  Hamburgh,  of  2650  Further  proof 
bags  of  coffee,  laden  on  board  this  ship.  allowed  when 

He  made  oath  that  he  was  duly  authorized  to  make  the  claim  ^«ro  has  beea 
for  them,  ''the  consignees,  and  as  such  the  true  and  lawful  deceive  the 
owners  and  proprietors"  of  the  said  bags  of  coffee.     And  he  Coortby  simu- 

"^     *  ,     ,  °  ,  lated  papers. 

further  made  oath  that ''  he  is  informed,  and  believes,  that  the  statmenu 
said  bags  of  coffee  were  so  shipped  in  the  month  of  January  last 
past,  at  Rio  de  Janeiro,  and  consigned  to  the  said  Messrs.  L. 
Behrens  and  Sons,  on  the  credit  of  advances  made  by  them,  and 
by  means  of  their  acceptances,  to  the  amount  of  marks  banco 
102431.12,  for  the  securing  of  .the  payment  of  which  advances 
bills  of  lading  of  the  said  2650  bags  of  coffee,  whereof  the 
exhibit  hereto  annexed,  marked  A.,  is  a  counterpart,  were  made 
to  them  or  their  assigns ;  and  that  the  said  advances  have  not 
been  repaid  to  the  said  Messrs.  Behrens,  but  that  the  said  con- 
signment remains  their  only  security.  That  until  the  said 
Messrs.  Behrens  shall  be  repaid,  or  otherwise  indemnified  for  the 
said  advances,  neither  the  Emperor  of  Russia,  nor  any  person 
being  a  subject  of,  or  inhabiting  within  any  of  the  dominions  or 
territories  of  the  Emperor  of  Russia,  hath,  directly  or  indirectly, 
any  right,  title  to,  or  interest  in  the  said  goods." 

Annexed  to  the  affidavit  and  claim  was  a  bill  of  lading  for 
2650  bags  of  coffee,  stated  to  be  shipped  by  G.  and  W.  Hey- 
man,  on  board  this  vessel,  and  bound  to  Elsinore,  for  orders,  to 
be  delivered  at  such  port  of  destination  unto  Messrs.  Behrens 
and  Sons,  of  Hamburgh,  or  to  their  assigns,  paying  freight  for 
the  same  as  per  charter-party,  dated  Rio  de  Janeiro,  14th  of 
December  1853.  tbe  bill  of  lading  being  dated  4th  of  January 
1854. 

At  the  hearing  a  further  affidavit  of  Mr.  Sharpe  was  tendered 
and  allowed  by  the  QueerCs  Advocate^  to  be  received  as  evidence. 
He  made  oath  that  since  filing  the  claim,  Messrs.  Behrens  had 
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Trb 
••Ida." 

Statement. 


Ar$WKumL 


trausmitted  to  him  three  original  letters,  in  the  German  language, 
marked  A.,  B.,  and  C,  and  six  bills  of  lading,  inclosed  in  the 
said  letter,  marked  B. ;  that  the  said  letters  and  enclosures  were 
received  by  Messrs.  Behrens,  in  due  course  of  post,  from  Messrs. 
6.  and  W.  Heyman,  of  Bio  de  Janeiro,  merchants,  the  shippers 
of  2650  bags  of  coffee  aforesaid,  and  are  (save  the  bill  of  lading. 
No.  6.)  true  and  genuine,  and  in  no  manner  false  or  colourable. 
That  the  said  bill  of  lading.  No.  6.,  is,  as  mentioned  in  the  said 
letter  marked  B.,  a  colourable  bill  of  lading,  but  that  the  de- 
ponent, at  the  time  of  giving  in  the  claim  aforesaid,  had  no 
knowledge  of  the  same,  or  the  cx)unterpart  annexed  by  him  to 
the  said  claim,  being  other  than  a  true  and  genuine  document, 
for  the  deponent  at  such  time  was  not  informed  of,  nor  in  pos- 
session of  any  other  bill  or  bills  of  lading  of  a  different  term ; 
and  he  verily  believes  that  the  bill  of  lading  annexed  to  his  said 
claim  was  sent  to  him  for  the  mere  purpose  of  specifying  the 
property  to  be  claimed.  And  he  further  made  oath,  that  the 
hereunto  annexed  bills  of  lading,  marked  1,  2,  3, 4,  and  5.,  trans- 
mitted to  the  said  Messrs.  Behrens  as  aforesaid,  are  indorsed 
according  to  the  custom  of  merchants,  and  have  the  effect,  until 
indorsed  over  by  the  aforesaid  Messrs.  Behrens,  of  constituting 
them,  on  their  order,  the  lawful  consignees  of  the  several  parcels 
of  goods  in  the  said  bills  of  lading  mentioned ;  and  that  the  said 
bills  of  lading  are  still  held  by  the  said  Messrs.  Behrens,  as  secu- 
rity for  the  advances  made  by  them  in  respect  of  the  said  cargO) 
the  whole  of  which  advances  is  still  due  and  owing  to  them  save 
a  very  small  sum,  &c 

The  contents  of  these  exhibits  are  fully  set  forth  in  the  judg- 
ment. 

The  Queen  t  Advocate^  for  the  captors. 

This  is  a  claim  for  a  portion  of  the  cargo.  It  seems  to  be  a 
claim  of  lien  for  advances  for  this  coffee.  The  whole  transaction 
is  a  disgraceful  fraud ;  but,  if  not,  the  Court  would  disregard  such 
lien.  In  the  case  **  Aina  "  (a)  the  Court  held  that  a  mortgage 
oould  not  be  sustained  against  captors.  He  should  ask  the  Court 
to  condemn  the  claimants  in  the  costs  for  their  fraud.  An  affi- 
davit has  been  brought  in  this  morning  on  behalf  of  Messrs. 
Behrens,  with  certain  letters  and  documents  annexed.  From 
these  it  appears  that  by  desire  of  the  captain  simulated  papers 
were  put  on  board  this  vessel.  There  has  been  clearly  an  at- 
tempt to  impose  upon  the  Court,  and  to  defeat  our  belligerent 
rights.  The  legal  consequence  is  condemnation,  without  the 
privilege  of  further  proof:  Oswell  v.  Viffne{b),  the  "£en- 
rom.^(^c) 

(a)  Ante,  p.  313.  (b)  15  East,  75.  (r)  2  C.  Rob.  15. 
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It  cannot  be  said  that  Messrs.  Behrens  are  not  responsible      .  ^^^'  . 
for  the  fraud.     They  are  bound  by  the  acts  of  their  agents :         Tbb 
the  "  Eenram  "  (a),  the  "  CalypsoJ"  {b)   The  present  case  is  quite       **  ^^^ 
analc^ous;  the  Messrs.  Hey  man  were  the  agents  of  the  claim-      ^»s««<»t 
ant;  who  must  be  bound  by  their  acts.  In  such  a  case  the  Court 
must  condemn  the  claimant  in  costs. 

Dr.  It,  Phillimore,  on  the  same  side. 

Two  questions  arise  respecting  this  cargo :  1st.  The  indorse- 
ment of  the  bills  of  lading;  2nd.  The  fraud  respecting  the  papers. 
With  regard  to  the  first  question^  it  is,  in  fact,  a  claim  of  lien,  of 
which  the  Court  will  not  take  cognizance.  This  lien,  too,  would 
be  revocable :  and,  therefore,  least  favourable.  Besides,  the  in. 
dorsement  is  not  an  indorsement  over  to  Messrs.  Behrens,  for 
whom  the  claim  is  made.  As  to  the  second  question,  it  is  a 
direct  instance  of  fraud,  when  compared  with  the  evidence  of 
the  captain  that  no  simulated  papers  were  on  board. 

Dr.  Deane,  for  the  claimant. 

This  is  not  a  case  of  lien,  but  of  ownership.  Certain  Fin- 
landers  sent  a  ship  to  Brazil  for  cofiee,  but,  having  no  credit 
there,  the  coffee  was  shipped  on  acxx)unt  of  Behrens  and  Com- 
pany, neutrals,  residing  at  Hamburgh.  On  B.  &  Co.  the 
shippers  drew  bills,  and  to  them,  by  the  bills  of  lading,  con- 
signed the  property.  B.  &  Co.  are  the  consignees  in  Europe* 
The  bills  of  lading  found  on  board  the  ship,  and  annexed  to  the 
ship's  papers,  are  not  indorsed,  and  the  master  could  not  pass 
the  property  described  in  them  ;  but  the  bills  of  lading  sent  to 
B.  &  Co.  are  indorsed,  and  thereby  they  become  entitled  as 
owners  to  the  property.  This  is  the  true  meaning  and  effect 
of  the  indorsed  bills  of  lading :  Smith's  Mercantile  Law.  (c) 
Consequently  the  ultimate  loss,  if  the  property  be  condemned, 
will  fall  on  B.  &  Co. ;  and  the  ultimate  loss  is  the  true  test  of 
ownership  in  the  Court  of  Prize,  according  to  Lord  Stowell,  in 
the  "  Packet  de  Bilboa:'  {d) 

It  is  said  there  was  a  fraudulent  intention  on  the  part  of 
Messrs.  Heyman  and  Company,  the  consignors  in  Brazil,  to 
furnish  the  master  with  double  sets  of  papers,  the  one  true  and 
the  other  colourable :  the  true,  the  charter-party,  as  well  as  bills 
of  lading,  in  the  names  of  several  Finlanders ;  the  simulated,  or 
colourable,  in  the  names  of  B.  &  Co.  But  there  is  no  evidence 
of  this,  and  the  expression  in  the  letter  of  Messrs.  Heyman  does 
not  bear  the  argument  out  to  that  extent.  At  all  events,  it 
must  have  been  a  mere  intention,  never  carried  into  effect ;  for 
only  one  set  of  papers  in  the  name  of  B.  &  Co.  were  found  on 

(a)  2  C.  Rob.  8.  (c)  3rd  edit.  p.  272. 

\h)  Ibid.  160.  {d)  2  C.  Bob.  135. 
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i  ^^^'  .      board,  and  there  is  no  charge  against  the  master  of  spoliation  of 
The         papers.     There  is  no  case  of  condemnation  on  the  ground  of  an 
"Tda»'        intention  to  sail  under  false  papera.     That  would  be  carrying 
Argument      ^jjg  ^^^  ^f  Qg^^n  y^  Vigne  {a)  to  an  extravagant  length. 

The  Helsingfors  charter-party  will  be  brought  in  as  soon  as  it 
can  be  procured,  if  the  Court  will  allow  further  proof,  to  which  the 
neutral  owners  of  this  cargo  are,  it  is  submitted,  entitled.  The 
property  was  made  over  to  B.  &  Co.  by  the  indorsed  bills  of 
lading ;  it  remains  in  them  until  such  time  as  they  are  paid  the 
amount  advanced.  As  to  the  alleged  fraud,  they  must  have 
been  ignorant  of  that;  or,  if  informed  of  it,  they  had  no  time 
to  countermand  the  orders. 

Dr.  Twiss^  on  the  same  side. 

There  is  one  question  only,  viz.,  in  whom  is  the  property  ?  It 
is  not  in  any  way  a  question  of  simulated  papers.  It  must  be 
borne  in  mind  that  it  was  a  neutral  shipper,  not  an  enemy 
shipper.  The  bills  of  lading  on  board,  not  being  indorsed,  con- 
vey no  property :  Abbot  on  Shipping  (b)  In  this  case  the 
property  remains  in  the  neutral  shipper.  [  The  Queen^s  Ad* 
tocate.  There  is  no  claim  on  his  behalf ;  the  claim  is  for  the 
alleged  consignee.]  As  to  the  indorsement,  cases  abound  at 
Common  Law ;  and  the  law  of  the  Prize  Court  as  to  ownership 
iiB  the  same.  [Per  Curiam.  If  you  can  establish  that  the  Com- 
mon Law  and  the  law  of  the  Prize  Court  as  to  property  or 
ownership  are  identical,  you  will  prove  wonders.  If  this  were  in 
the  time  of  peace  there  would  be  no  doubt  whatever  that  the 
bill  of  lading  indorsed  by  the  consignors  to  the  consignee  would 
vest  the  property,  but  in  the  time  of  war  the  law  is  very  dif- 
ferent.] Mr.  Justice  Story  seems  to  speak  of  the  Law  being 
the  same  in  these  Courts  as  at  Common  Law,  in  the  **  San  Jose 
Indiano "  and  Cargo  (c)  ;  and  Lord  Stowell  states  the  principle 
of  effectual  transfer  of  property  in  the  "  Cousine  Marianne,  (d) 

There  is  no  ground  for  refusing  the  claimant  the  privilege  of 
farther  proof.  There  was  no  fraudulent  intention  with  regard 
to  the  ship's  papers ;  besides,  the  whole  of  those  circumstances 
were  antecedent  to  the  declaration  of  war. 

The  Queen's  Advocate,  in  reply. 

The  principle  is  clearly  laid  down  in  the  "  Jan  Frederick  (c), 
that  transactions  in  contemplation  of  war  are  judged  by  the  same 
rules  as  during  actual  hostilities.  These  papers  were  simulated 
in  the  immediate  contemplation  of  war,  and  for  the  express  pur- 
pose of  defeating  the  rights  of  one  of  the  belligerents.     The 

(a)  15  East,  75.  (d)  Edwards,  347. 

lb)  7th  edit.  p.  330.  (e)  5  C.  Rob.  140. 

(c)  2  Gallison  (Amor.),  225. 
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property  would  be,  therefore,  liable  to  condemnation.    But  it  ia      .  ^^^^  . 
not  a  question  of  ownership,  but  one  of  lien*     These  bills  of        The 
lading  were  intended  merely  as  securities  for  advances.     Thd  ^^ 

claim  of  lien  will  not  avail  in  this  Court  Argwmemt 

Dr.  R.  Phillimore.  In  the  case  of  the  **  San  Jose  Indiana,^ 
whatever  may  appear  to  be  the  opinions  of  Mr.  Justice  Story f 
they  are  founded  entirely  on  English  cases  to  winch  he  refers. 

Db.  Lushington.     There  are  three  courses  c^n  to  the      J^idymtni. 
Court  on  the  present  occasion,  either  to  condemn  the  property, 
to  restore  it,  or  to  direct  fiirther  proof.     The  course  which  the 
Court  will  adopt  must  depend  on  a  consideration  of  the  facts  of 
the  case,  and  the  law  applicable  to  them. 

In  the  first  instance,  I  look  to  what  is  found  on  board  the  ^«!*»- ,    ^ 

.  .  ,         ,  /      .  ,  .  ,    ,  11  1       Wished  rule  <« 

ship,  and  to  the  examinations  which  have  taken  place  upon  the  the  Court  ie  in 
standing  interrogatories.     It  is  the  cardinal  rule  of  this  Court  5!^^j!^*^lju 
that,  primd  facie,  the  evidence  upon  which  the  Court  must  form  to  the  ship't 
its  judgment  is  the  ship's  papers,  and  the  evidence  of  the  ipaster.  ^^^^^J^^ 
It  is  very  easy  to  set  forth  the  contents  of  the  examination  of  maiter. 
the  master. 

It  appears  that  this  was  a  Russian  ship,  and  that  she  sailed  The  eireom- 
under  a  charter-party  from  Finland  to  Bio  de  Janeiro ;  that  ^S^  ^  ^ 
there  was  to  be  purchased  a  cargo  of  coffee,  which  was  to  be 
brought  back,  and  delivered  in  Finland,  on  account  and  at  the 
risk  of  Finnish  merchants.  That  is  his  representation.  As  far  as 
be  is  Qoncemed,  he  has  no  knowledge  of  the  property  now  claimed 
belonging  to  neutrals ;  he  believes  it  all  to  be  Finnish  property. 

With  regard  to  the  papers  found  on  board,  there  is  neither  a 
Finnish  charter-party,  nor  any  other — a  circumstance  which 
appears  to  me  a  little  surprising.  But  there  are  certain  bills  of 
lading  to  which  it  is  necessary  to  advert.  There  are  six  of 
them,  but  it  will  be  necessary  to  consider  one  only ;  it  is  as 
follows :  "  Shipped  by  G.  and  W.  Heyman,  in  the  ship  *  Ida,' 
bound  to  Elsinore  for  orders ; "  then  they  state  the  quantity  of 
coffee,  the  marks  and  numbers,  to  be  delivered  at  the  port  of 
destination  unto  order  or  to  assigns ;  nothing  more  being  said, 
except  that  the  freight  is  to  be  paid  as  per  charter-party,  which 
does  not  appear.  This  bill  of  lading  is  signed  by  the  master, 
and  I  find  in  the  margin  the  following  words :  ^^  To  be  cleared 
at  Elsinore,  at  Messrs.  A.  Geadman  and  Gloerfeldt"  Now, 
the  master,  I  apprehend,  could  have  hardly  had  any  alter- 
native, but  to  have  delivered  these  goods  according  to  the  bill 
of  lading  —  to  some  order.  What  that  order  was  intended  to 
be  is  left  in  perfect  obscurity.  There  is  no  indorsement  on  this 
bill  of  lading,  so  there  is  no  information  given  to  the  master  how 
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1854.         iq  act  when  he  arrived  at  Elsinore.     This  being  the  state  of  ^ 
things,  there  is  no  evidence  whatever  of  any  portion  of  the  cargo 
belonging  to  a  neutraL 
JutlgmenL  J  ^qw  come  to  the  daim  preferred  for  the  purpose  of  con- 

sidering whether  the  parties  are  entitled  to  immediate  restitu- 
tion, or  to  give  in  furtlier  proof. 

The  original  claim  is  given  in  by  Mr.  Sharpe,  a  merchant  of 

this  town,  who  states  tliat  he  is  duly  authorized  to  make  the 

present  claim  on  behalf  of  Behrens  and  Sons,  who  are  neutral 

merchants;  and  he  states  them  to  be  the  consignees,  and,  as 

such,  the  true  and  lawful  owners  and  proprietors  of  2650  bags 

of  coffee.     Then  he  goes  on  to  state,  that  they  were  shipped  in 

the  month  of  January  last,  and  consigned  to  Behrens  and  Com* 

pany,  on  the  credit  of  advances  made  by  them. 

The  claim  is  ^^^^  appears  to  be  a  very  clear  statement  with  respect  to  this 

founded  on  two  claim,  which  is  founded  on  two  things, — on  Behrens  and  Com- 

Mewn.  Beh-     pany  being  the  consignees,  and  on  the  cargo  having  been  pur- 

Tens  being  the    ehased  on  the  credit  of  advances  made  by  them.    He  then  states 

oonsig^nees  of  ^        ^ 

the  cargo,  and  that  the  bills  of  lading  were  made  for  securing  the  payment  of 
hayine  be^  *^^^  advances,  and  the  advances  have  not  been  repaid.  He  further 
porohased  on  says,  that  he  verily  believes  that  until  Behrens  and  Company 
advances  made  should  be  repaid,  or  otherwise  indemnified  for  the  advances,  no 
by  them.  subject  of  the  Emperor  of  Eussia  is  entitled  to  the  property. 

The  papers  are  ^^®  ^^^  ^^  lading  was  annexed  to  the  original  claim,  and  is 
not  sufficient  Jq  these  words :  — "  Shipped  in  good  order,  and  well  con- 
claim  without  ditioned,"  and  so  on ;  it  then  states  that  the  master  was  bound 
ftmher  proof.    ^  Elsinore  for  orders  —  not  bound,  as  is  stated  in  the  other 

bills  of  lading,  to  Helsingfors,  but  to  Elsinore,  for  orders.     There 

is  a  difference  with  regard  to  the  destination.     In  some  cases  a 

difference  of  destination  has  been  held  to  be  of  great  importance ; 

whether  it  is  so  in  the  present  case  we  shall  see  when  we  have 

further  examined  it.     It  also  states  that  the  bags  of  coffee  are 

to  be  delivered  to  Behrens  and  Co.,  of  Hamburgh,  or  to  their 

assigns,  he  or  they  paying  freight  for  the  said  goods,  as  per 

charter-party,  dated  Kio  de  Janeiro,  14th  of  December  1853, 

but  which  charter-party  is  not  forthcoming.     This  bill  of  lading 

is  signed  by  A.  G.  Steen. 

Further  proof        On  these  papers  the  Court  could  certainly  not  have  granted 

^w^  wh^     *^®  claim  :  it  could  only  have  been  asked  to  allow  further  proof; 

there  has  been   and  whether  it  would  have  complied  or  not  would  have  de- 

^<^ive™the        pcnded  on  the  whole  facts  of  the  case,  and  whether  there  was 

Court  by  the      any  attempt  to  deceive  the  Court  by  the  manufacture  of  papers 

papers,  which  were  not  of  a  true  and  genuine  character.     But  Mr. 

Sharpe^  on  behalf  of  Behrens  and  Co.,  has  offered  an  affidavit, 
with  sundry  documents  annexed :  and  her  Majesty's  Advocate^ 
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on  behalf  of  the  Crown,  has  assented  to  their  introduction  as  *^     . 

evidence.      I  may^  therefore,  address  myself  at  once  to  these    Thb  •*  Ida." 
documents.  Judgment 

Mr.  Sharpe  states,  that  since  he  made  this  claim,  Messrs* 
Behrens  have  transmitted  to  him  three  original  letters  in  the 
German  language,  and  six  bills  of  lading.  He  states  that  these 
letters  were  received  by  them  from  the  shippers  of  the  coffee, 
and  are,  save  the  bill  of  lading  No.  6.,  true  and  genuine,  and  in 
no  manner  false  or  colourable.  With  regard  to  No.  6.  he  says : 
**  The  said  bill  of  lading.  No.  6.,  is,  as  mentioned  in  the  said 
letter  marked  B.,  a  colourable  bill  of  lading.^ 

The  question  will  be.  Colourable  for  what  purpose  ?  because  Uoder  certaia 

there  are  circumstances  in  which  a  colourable  bill  of  lading  circumstances 
.  °   a  coloorable 

might  be  innocent,  and  circumstances  in  which  it  might  draw  bill  of  lading 
after  it  legal  consequences.  Mr.  Sharpe  says,  that  at  the  time  ^^^  ^  '"^"^ 
of  giving  in  the  claim  he  had  no  knowledge  of  the  same,  or  the 
counterpart  annexed  to  the  same,  being  other  than  a  true  and 
genuine  document.  He  says :  ^^  The  five  bills  of  lading  are 
indorsed  according  to  the  custom  of  merchants,  and  have  the 
effect,  until  indorsed  over  by  Behrens  and  Company,  of  con- 
stituting them  or  their  order  the  lawiiil  consignees  of  the  several 
parcels  of  goods.**  Upon  that  I  apprehend  there  can  be  no  dis- 
pute. Then  he  says  the  bills  of  lading  are  still  held  by  Behrens 
and  Company,  as  security  for  the  advances  made  by  them  in 
respect  of  the  cargo,  the  whole  of  which  are  still  due,  save  a  very 
small  sum.  They  appear  to  be  all  indorsed  by  G.  and  W.  Hey- 
man,  except  the  last,  for  the  genuineness  of  which  he  does  not 
vouch. 

I  must  now  direct  my  attention  to  the  three  letters  referred  The  letters  an- 
to,  which  certainly  give  the  Court  a  considerable  insight  into  "on^^^bi 
the  nature  of  these  transactions.     The  first  bears  date  the  I4th  insight  into  the 
of  December  1853,  and  therein  the  Messrs.  Hey  man  acknow-  *™°*^^o'»- 
ledge  themselves  in  receipt  of  letters  of  a  certain  date,  and  say 
they  observe  thereby  the  confirmation  of  the  credit  for  sundry 
shipments  to  Finland  by  sundry  ships,  of  which  the  ^^  Ida  "  is 
one.    Now,  from  this,  we  get  at  one  fact,  viz.,  that  Behrens  and 
Company  had  given  them  credit  of  themselves,  and  they  con- 
firmed that  credit  for  the  purpose  of  making  that  shipment  by 
the  **  Ida."     They  say :  "  We   request  you  to  effect  a  pro- 
visional insurance."     This  insurance,  which  is  not  undeserving 
of  consideration,  is  to  be  made  on  account  of  these  persons,  who 
are  represented  by  the  master  to  be  the  real  owners  of  the  pro- 
perty.    At  the  end  of  this  letter  the  following  words  are  added: 
"  By  the  desire  of  the    captain   we  shall  give   to  the  *  Ida » 
double  sets  of  papers.'*     The  captain,  in  his  evidence,  has  not 

E.  &  A. — VOL.  I.  z 
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,  ^^^^'  ,      mentioned  that  fact  at  all ;  he  says  he  knows  the  papers  are  all 
The  **  Ida."    true  and  genuine ;  therefore,  either  this  letter,  or  the  evidence 
Jwdgment.      ^^  *^^  Captain,  is  false.    If  the  captain's  is  false  we  all  know  the 
consequences,  and  there  is  no  reason  to  suppose  that  Messrs. 
Heyman  would  assert  a  matter  of  this  kind  unless  it  were  true. 
They  go  on  to  say : — ^'  That  is  to  say,  bill  of  lading  and  mani- 
fest, the  original  whereof,  filled  up  to  orders  for  Helsingfors ; 
on  the  other  hand,  the  (simulated)  duplicate  relating  to  the 
before-mentioned  coffee,  is  made  out  in  your  names  to  Elsinore 
for  orders."     Now,  that  simulated  bill  of  lading  was  certainly 
It  is  a  rale  of    framed  for  some  purpose  or  other  by  desire  of  the  master.    It 
where  S^ro^**  is  a  well-known  rule  of  this  Court  that  where  there  are  contra- 
are  contra-        dictory  papers  the  burden  of  proof  lies  on  the  claimant  to  show 
^MonuBw^  that  the  contradiction  is  not  inconsistent  with  the  rights  of  a 
handi  lies  on      belligerent  power ;  and,  I  must  say,  I  have  not  heard  any  satis- 
•how  that  bel-    f&ctory  explanation  of  how  or  why  -these  papers  were  framed, 

ligerent  rights  except  it  was  for  the  purpose  of  deceiving  those  who  misht 
arenottherehr  ,        '^      ,  .        .  t    .,        T,  ^,  ^  ^  ^ 

affected.  have  to  determme  whether  it  was  an  enemy  s  property  or  not. 

The  second  letter  seems  a  mere  duplicate  of  the  first.  In  the 
third,  marked  C,  they  say :  "  Enclosed,  we  now  have  the  satis- 
faction to  hand  you  letter  of  advice,  invoice,  and  bill  of  lading 
for  2650  sacks  coffee,  per  Eussian  brig  ^  Ida,'  ftc."  This  in- 
voice, of  course,  the  Court  has  not ;  but  the  bill  of  lading,  I 
apprehend,  can  be  no  other  than  that  now  brought  in  by  Mr. 
Sharpe.  They  then  go  on  to  say :  "  Agreeably  to  the  credit 
opened  for  us  with  you,  and  confirmed  by  you,  we  have  now 
taken  the  liberty  to  draw  upon  you  for  the  account  of  the  above- 
named  friends ;" — so  that  bills  of  exchange  have  been  drawn,  and 
placed  to  the  debit  account  of  the  Kussian  merchants.  Then 
we  find  these  words :  "  We  furthermore  delivered  to  him,"  i.  e. 
the  captain,  ^'  a  charter-party,  which  was  made  out  for  her  pro 
formd;  and  as  he,  by  this  proceeding,  has  no  papers  on  board 
which  would  compromise  the  cargo,  consequently  we  trust  that, 
in  case  of  a  war,  it  will  be  an  easy  matter  for  you  to  reclaim  the 
cargo."  This,  of  course,  means,  that,  by  their  putting  papers  on 
board  which  do  not  say  whose  property  the  cargo  is,  in  case  of  a 
war  it  will  be  no  proof  that  the  cargo  belongs  to  a  Finnish 
subject. 
In  clahns  as  These  being  the  facts  of  the  case,  I  will  now  address  myself  to 

against  captors  some  of  the  law  which  has  been  quoted  as  applicable  to  them. 
Court,  an  The  claim,  I  have  said,  is  founded  on  two  grounds :  First,  on 

eqaitahleas  ]Vfessrs.  Bchrens  and  Company  being  the  consignees  of  the 
title  to  the  pro-  cargo ;  and,  secondly,  upon  their  having  a  lien  on  the  property. 
^^taSlMied.^    It   has   been   contended   by   counsel  that   the  property  is  in 

Behrens  and  Company  by  virtue  of  the  indorsement  of  the  bills 
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of  lading ;  and  cases  from  Common  Law  have  been  cited  in  sup-       s^^^^^^^Lj 

port  of  this.     I  believe  that,  under  some  circumstances,  that    The  **  Ida,' 

would  be  the  case.  They  would  have  a  legal  title  to  the  property ;      Judgment 

but  I  have  considerable  doubt  whether  it  is  not  the  law  of  this 

Court  that  the  claimant  must  show  that  he  has  not  only  a  legal, 

but  an  equitable  title.     If  a  mere  legal  title  would  justify  the 

Court  in  restoring  property  the  consequences  would  be  most 

alarming ;  for  nothing  would  be  more  easy  than  to  cover  enemies' 

property  from  one  end  of  the  kingdom  to  the  other.    I  strongly 

object  to  the  doctrine  that  if  a  legal  title  be  shown  this  Court 

is  bound  to  restore ;  for  I  hold  that  an  equitable  title  is  also 

necessary  to  support  a  claim  in  this  Court.     With  reference  to 

the  case  (a)  which  was  cited  from  the  American  Reports^  it  does  The  cases 

not  appear  to  me  that  the  remarks  of  Mr.  Justice  Story  have  diction  of  this 

any  applicability  to  the  present  case,  or  to  the  law  which  I  am  doctrine  are 

bound  to  administer.     It  appears  that,  in  that  case,  an  order 

had  been  given  for  certain  goods  to  Messrs.  Dyson  and  Com-  * 

pany,  merchants,  in  England,  an  enemy  country,  by  Mr.  J. 

Liizam,  of ,  in  Brazil ;  that  they  executed  the  order,  but,  not 

being  willing  altogether  to  trust  Mr.  Ijizam,  consigned  the  goods 
to  Messrs.  Dyson  and  Finney,  of  Rio  Janeiro, —  a  commercial 
house  composed  of  the  same  partners,  but  trading  in  a  neuti*a:l 
country.  In  fact,  the  shippers  in  England  consigned  the  goods 
to  themselves  in  Rio  ;  and  the  question  being,  whether,  in  tran^ 
situ,  the  property  was  in  Mr.  Lizam  or  not,  it  was  held  that  it 
wa^  still  in  Messrs.  Dyson,  the  shippers,  who  were  also  the 
consignees. 

To  the  remarks  of  the  learned  Judge  I  fully  subscribe;  but  I 
do  not  see  their  applicability  to  the  present  case. 

It  would,  perhaps,  be  as  well  to  notice,  as  I  go  on,  the  case  of 
the  "  Cousine  Marianne "  (i),  of  which  a  sentence  was  cited. 
That  was  a  question  whether  certain  goods,  which  had  been  im- 
ported into  England  under  a  license,  in  which  the  words  "  to 
whomsoever  the  property  may  appear  to  belong  "  were  omitted, 
and  which  were  shipped  by  enemy  merchants,  had  become  the 
property  of  the  British  consignee,  or  whether  they  still  remained 
in  the  enemy  shipper.  Lord  Stowell  there  said :  "  It  is  a  settled 
principle  in  this  Court  that  in  order  to  constitute  an  effectual 
transfer  of  the  property  there  must  be  either  an  order  for  the 
goods  or  an  acceptance  of  them  by  the  consignee  prior  to  the 
capture."  In  construing  Lord  StowelVs  words  we  must  always 
be  careful  to  remember  the  facts  of  the  case,  for  it  is  impossible 
to  arrive  at  his  opinion  from  an  isolated  sentence.     Pie  goes  on 


I 


a)  The  "  San  Jose  Indiano"*  and  Cargo,  2  Gallison,  267. 
h)  Edwards,  346. 
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The  "  Ida.»» 
JvdgmcnU 


It  i%the  esta- 
Uished  law  of 
the  Prize 
Court  that  no 
lien  on  a  ship 
can  be  recog- 
nised. 


to  say :  "  If  the  capture  takes  pl^e  where  no  order  has  been 
'  given,  and  before  the  goods  have  been  accepted,  they  must  be 
considered  the  property  of  the  persons  who  have  so  consigned 
them."  Who  can  possibly  doubt  that?  If  no  order  have 
been  given,  it  would  be  contrary  to  common  sense  to  say 
that  a  man  should  be  bound  to  take  and  to  pay  for  that  which 
he  had  neither  ordered  nor  subsequently  accepted.  He  then 
says :  **  In  this  case,  therefore,  the  Court  has  called  for  evidence 
to  show  whether  any  order  had  been  given  by  the  British  mer- 
chants, or  any  act  done  by  them  in  the  nature  of  an  acceptance 
before  the  capture.  It  is  not  pretended  by  the  claimants  that 
any  specific  order  was  given  for  these  goods,  and  so  on."  So 
that  the  circumstances  of  that  case  were  very  different  from  the 
present ;  and  if  it  was  at  all  applicable  it  would  tend  to  show 
that  the  property  in  the  present  case  was  in  the  shipper,  for 
whom  no  claim  whatever  has  been  made. 

There  was  a  case  cited  the  other  day  which  appears  to  me  to 
have  much  more  bearing  on  the  present  question.  I  allude  to 
the  ^'  MariannaJ*  (a)  In  that  case  the  vessel  had  been  sold  at 
Buenos  Ayres,  by  an  American,  to  a  Spanish  merchant ;  the 
purchase  money,  however,  had  not  been  paid,  but  was  to  be 
satisfied  out  of  the  proceeds  of  a  quantity  of  tallow  consigned 
to  England  on  board  this  vessel  for  sale.  The  vessel  was  seized 
on  her  voyage  to  this  country,  documented  as  belonging  to  a 
Spanish  merchant,  and  a  claim  was  given  on  behalf  of  the  former 
American  proprietor,  in  virtue  of  the  lien  which  he  professed  to 
have  retained  on  the  property  for  the  payment  of  the  purchase 
money.  That  case  more  closely  resembled,  in  fact  it  is 
a  much  stronger  case  than,  the  present ;  it  was  a  claim  much 
more  in  the  nature  of  a  lien :  but  what  does  Lord  Stowell  say  ? 
does  he  admit  this  to  be  a  claim  which  must  be  upheld  ?  No ; 
he  says :  '*  Such  an  interest  cannot,  I  conceive,  be  deemed  suf- 
ficient to  support  a  claim  of  property  in  a  Court  of  Prize.  Cap- 
tors are  supposed  to  lay  their  hands  on  the  gross  tangible  pro- 
perty, on  which  there  may  be  many  just  claims  outstanding 
between  other  parties  which  can  have  no  operation  as  to  them." 
Yet  a  stronger  case  of  lien  could  scarcely  exist.  Further  on  he 
says :  *^  Then,  as  to  the  title  of  property  in  the  goods,  which  are 
said  to  have  been  going  as  the  funds  out  of  which  the  payment 
for  the  ship  was  to  have  been  made.  That  they  were  going  for 
the  payment  of  a  debt  will  not  alter  the  property ;  there  must 
be  something  more.  Even  if  bills  of  lading  are  delivered,  that 
circumstance  will  not  be  sufficient,  unless  accompanied  with  an 


(a)  6  C.  Rob.  24. 
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understanding  that  he  who  holds  the  bill  of  lading  is  to  bear  the      ,  ^^^'  , 
risk  of  the  goods  as  to  the  voyage,  and  as  to  the  market  to     The  '*  Ida." 
which  they  are  consigned ;  otherwise,  though  the  security  may      Judgment 
avail,  pro  tanto,  it  cannot  be  held  to  work  any  change  in  the 
property .**     It  is  not  pretended,  in  the  present  case,  that  any 
such  risk  fell  on  Messrs.  Behrens  and  Company.     They  may 
have  held  the  bills  of  lading  as  a  security ;  but,  if  I  wanted 
authority,  I  have  that  of  Lord  Stowell  for  saying  that  is  not  suf- 
ficient to  convert  the  property  so  as  to  defeat  the  right  of  a 
captor. 

But,  wholly  independent  of  authority,  it  is  an  established 
principle  of  this  Court  that  no  lien,  however  honest,  affords  suf- 
ficient ground  for  restitution.  It  was  asserted,  to  its  fullest 
extent,  in  the  *^  Tobago "  (a),  than  which  a  harder  case  can 
scarcely  be  conceived.  A  British  merchant  had  lent  money  to 
the  master  of  a  French  vessel,  on  a  bottomree-bond,  previous  to 
hostilities,  but  Loi*d  Stowell  refused  to  allow  the  claim  as  against 
the  captors,  and  said  there  was  no  instance  in  which  the  Court 
had  recognized  bonds  of  this  kind  as  titles  of  proi)erty;  and 
that  they  were  not  entitled  to  be  recognized  as  such  in  the  Prize 
Courts. 

Such  is  the  law  ;  but,  looking  at  the  facts  of  the  present  case.   In  the  prewnt 
can  I  doubt  where  the  property  lies  ?  1  am  clearly  of  opinion  that  ^y  ▼ested'in 
the  property  belongs  to  an  enemy,  subject  to  Messrs.  Behrens'  the  enemy. 
charge. 

The  property  was  ordered  from  Finland,  by  persons  whose 
names  are  set  forth  by  the  master,  and  Messrs.  Heyman  would 
not  have  given  effect  to  those  orders  had  it  not  been  for  the 
intervention  of  Messrs.  Behrens  and  Company ;  the  consignors 
were  paid  for  the  property,  which  became  wholly  divested;  and 
the  consignees  were  to  indemnify  themselves  for  the  advances 
they  had  made.  There  is  no  case  on  record,  that  I  am  aware 
of,  in  which,  when  a  lien  existed  even  prior  to  the  commence- 
ment of  a  war,  the  Court  thought  itself  justified,  on  account  of 
that  lien,  in  making  restitution.  I  cannot  hold  that  the  present 
claiin  stands  in  a  more  favourable  light. 

There  is  another  point  of  law  to  which  I  must  now  refer.     It  ^o^o"'*»^K 

*  ,  papers  having 

is  not  possible  to  doubt  for  a  smgle  moment  that  there  was  an  heen  used  for 
intention  in  this  case,  by  means  of  colourable  bills  of  lading  and  p'^^Lwes^^he 
of  this  non-apparent  charter-party,  to  deceive  and  defraud  this  claimant  is 
country  of  its  belligerent  rights.     Human  ingenuity  can  dis-  act^of  hil 
cover  no  other  reason  for  such  a   proceeding  than  to  cover  a?ent,  and  is 
enemy*s  property  as  neutral.     But,  it  is  said,  that  Behrens  and  ther  proof. 

(a)  6 C.Rob.  218. 
%  3 
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The  "Ida.** 
Judgment, 


It  is  not  usual, 
except  under 
▼ery  peculiar 
circumstances, 
to  condemn  a 
neutral  in 
costs. 


Company  cannot  be  affected  by  this,  because  it  was  not  done 
under  their  authority.  It  appears,  however,  to  have  been  the 
act  of  the  master,  who  must  be  responsible,  and  the  act  of  their 
own  agents,  Messrs.  Heyman. 

Looking,  then,  at  the  whole  of  the  case,  I  entertain  no  doubt 
that  I  must  condemn  the  property,  because  the  claim,  which  is 
simply  that  of  lien,  is  in  no  degree  strengthened  by  the  fact  of 
Behrens  and  Company  being  consignees.  I  cannot  see  that 
further  proof  would  alter  the  nature  of  this  claim ;  besides,  it  is 
contrary  to  the  rule  of  this  Court  to  allow  any  further  proof, 
where  there  has  been  an  attempt  to  deceive  the  Court  by  the 
manufacture  of  false  papers.  I  have  been  pressed  by  the  Queens 
Advocate  to  condemn  the  claimant  in  the*  present  case  in  costs, 
but  to  that  I  cannot  accede,  as  it  has  not  been  usual  to  condemn 
neutrals  in  costs,  unless  under  very  peculiar  circumstances. 

Proctors :  for  the  captors,  the  QueerCs  Proctor  ;  for  the  claim- 
ant, Poynter. 


ADBaRALTT 

Prize  Couht. 

July2\, 

The  claim  of 
an  alien  enen^ 
directed  to  be 
amended,  as 
not  stating  any 
matter  to  give 
him  ti  persona 
standi  in 
judicio. 

Argument 


THE  «  TROIJA." 

X  HIS  was  a  case  of  claim  by  an  alien  enemy. 

The  Queen^s  Advocate,  for  the  captors,  again  took  the  objection 
taken  in  the  "Phoenix  "  (a),  that  the  affidavit  accompanying  the 
claim  does  not  state  any  matter  which  could  give  the  enemy  a 
persona  standi  injudicio.  He  thought  that,  after  what  fell  from 
the  Court  in  the  case  of  the  "  Phcenix,"  he  should  not  have 
been  compelled  to  raise  the  objection  again.  But  he  would  not 
recede  from  the  rights  of  the  Crown,  and  he  had  a  right  to  know, 
before  the  case  came  on  for  hearing,  upon  what  ground  the 
enemy  claimed  the  restoration  of  the  captured  property.  An 
enemy  has  no  right  to  claim  under  his  affidavit,  simpliciter  as  an 
enemy,  and  then,  at  the  hearing,  to  state  for  the  first  time,  by 
his  counsel,  the  grounds  of  his  claim.  He  must  show  some 
peculiar  grounds  to  give  him  the  privilege  of  suing  in  the  Court 
of  Justice.  In  the  case  of  "  The  Hoop,"  Lord  Stowell  says  (b)  : 
"  Our  Courts  of  the  Law  of  Nations  are  so  far  British  Courts 
that  no  man  can  sue  therein  who  is  a  subject  of  the  enemy,  un- 
less under  particular  circumstances  that,  pro  hdc  vice,  discharge 
him  from  the  character  of  an  enemy  —  such  as  his  coming  under 
a  flag  of  truce,  a  cartel,  a  pass,  or  some  other  act  of  publio 
authority,  that  puts  him  in  the  king*s  peace  pro  hdc  vice.^     So, 


(a)  Ante,p,  307. 

(b)  I  C.  Rob,  201. ;  Story's  Prize  Practice,  hy  Dr.  Pratt,  p.  21. 
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}f  the  claimant  in  the  present  case  claims  under  any  of  her  Ma- 
jesty's Orders  in  Council,  he  is  bound  to  allege  that,  before  he 
can  be  heard  in  support  of  his  claim. 

The  Admiralty  Advocate.  There  are  several  cases  similar  to 
the  present,  and  it  was  thought  desirable  to  stop  it  at  once,  and 
bring  the  present  practice  to  accord  with  that  of  former  cases. 
The  Court  is  not  asked  to  reject  the  claim,  but  to  compel  the 
claimant  to  amend  it :  '^  The  Vrouw^  (a) 

Dr.  Addamsy  contriu  He  thought  that,  after  what  transpired 
in  the  case  of  the  '*  Phoenix,"  this  objection  would  not  have 
been  raised.  There  could  not  possibly  be  any  doubt  that  the 
claim  was  made  under  the  Orders  in  Council ;  it  could  not  be 
on  any  other  ground.  This  claim  was  made,  and  the  affidavit 
sworn,  a  fortnight  before  the  hearing  of  the  ^'  Phoenix,"  when 
the  direction  of  the  Court  respecting  such  claims  was  given ;  it 
was,  therefore,  not  thought  necessary  to  have  the  claim  amended. 
In  fact,  communications  to  that  effect  have  taken  place  between 
the  Admiralty  Proctor  and  the  Proctor  for  the  claimant 

Dr.  Lushington.  I  entertain  no  doubt  as  to  the  correct 
practice  in  such  cases ;  it  is,  that  when  an  enemy  claims  he 
must  show  a  persona  standi  in  judicio,  the  law  being  that  an 
alien  enemy  is  not  entitled  in  any  way  to  sue  in  this  or  any  other 
Court.  It  is  clear  that,  with  regard  to  these  claims,  an  error 
has  been  committed.  On  a  former  occasion,  I  expressed  my 
opinion  upon  the  subject,  but,  being  desirous  to  throw  no  im- 
pediment in  the  way  of  any  claimant,  I  directed  the  case  to 
proceed  without  having  the  error  rectified  by  the  amendment 
of  the  claim.  I  intended  what  I  then  said,  however,  as  a  warn- 
ing, and  certainly  did  not  expect  to  find  the  warning  had  been 
disregarded ;  and  if  I  saw  that  in  the  present  case  the  claim  had 
been  given,  and  the  affidavit  sworn,  subsequent  to  the  period 
when  I  made  those  observations,  I  should  certainly  have  re- 
jected the  claim  altogether ;  but  as  I  find  the  claim  was  made 
previous  to  that  time,  I  will  give  the  party  a  loctis  poenitentice, 
and  allow  him  to  amend  his  claim.  The  hearing  must  stand 
over  till  that  is  done;  and  if  the  party  claims  under  the  Orders 
in  Council,  I  shall  expect  him  to  state  the  specific  order  by 
which  he  claims  to  be  protected.  I  direct  the  claim  to  be 
amended,  (b)  t 

Proctors :  for  the  captors.  The  Admiralty  Proctor ;  for  the 
claimant.  Deacon* 


(a)  1  C.  Rob.  169. 

(6)  In  a  subsequent « part  of  the 
daj,  the  counsel  for  tne  claimant 
having  stated  to  the  Court  that  the 


claim  would  not  be  amended,  sen- 
tence of  condemnation  was  passed ; 
but  the  same  day  several  other  cases 
were  deferred  for  the  same  purpose. 


1854. 

The 
"  Tboua.- 

Argument 


Jydgment, 


z  4 


344 


THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS. 


1854. 

T 

Admiralty. 
Pbize  Court. 

July  21. 

When  the 
eyidence  of 
the  master  as 
to  the  owner- 
ship of  the 
property 
claimed  is 
deficient,  it 
cannot  he 
restored  with- 
out farther 
proot 

Statement 


Argument, 


THE  «  FIDENTIA,"  Serlachius. 

X  HE  Russian  barque  ^'  Fidentia/'  sailed  from  Cadiz  on  the 
9th  of  March  1854,  bound  for  Loviso,  with  a  cargo  of  salt,  wine, 
corks,  and  olive  oil,  and  was  captured  by  her  Majesty's  ship  of 
war  "  Tribune,"  upon  the  9th  of  April. 

A  claim  given  for  the  ship  by  an  enemy  was  directed  to  be 
amended,  as  in  the  previous  case,  but  was  afterwards  abandoned. 
A  claim  for  a  portion  of  the  cargo,  specified  in  two  bills  of 
lading,  was  made  by  Elias  Charles  Unonius,  of  Winchester 
Street,  London,  on  behalf  of  "  John  Duncan  Shaw,  of  the 
City  of  Cadiz,  a  British  subject,  the  sole  owner  and  proprietor 
thereof." 

These  bills  of  lading,  which  were  annexed  to  the  aflSdavit  of 
the  claimant,  were  dated  March  the  7th  1854,  and  stated  the 
goods  to  have  been  '^  shipped  by  John  Duncan  Shaw,  to  be 
delivered  to  Elias  Unonius  &  Son,  Esqs.,  or  to  assigns  ;  freight 
for  the  same  goods  paid  in  Cadiz."  On  each  of  these  bills,  and 
bearing  the  same  date  was  a  certificate  of  the  British  consul  at 
Cadiz,  to  the  effect  that,  *•'  Enrique  Campagne,  pro  John  Dun- 
can Shaw,  a  British  merchant  established  in  that  city,  personally 
appeared,  and  voluntarily  declared  upon  oath  that  the  goods 
described  in  the  bill  of  lading  were  bondjide  his  own  property, 
and  had  been  shipped  on  that  day  by  his  sole  account  and  risk 
to  the  consignment  of  El.  Unonius  &  Son,  Esqs." 

The  master,  mate,  and  cook  were  examined  on  the  inter- 
rogatories. 

The  QueefCs  Advocate  and  Dr.  Robinson^  for  the  captors. 
The  claim  for  the  ship  must  be  amended.  That  for  the  cargo 
stands  on  a  different  footing.  But  there  is  a  deficiency  in  the 
affidavit  accompanying  that  claim  sufficient  to  induce  the  Court 
to  reject  it.  The  agent  does  not  swear  to  his  belief  that  the 
property,  if  restored,  will  belong  to  his  principal.  The  principal 
question  will  be,  to  whom  will  the  property  belong  if  restored. 
It  might  belong  to  him  when  it  left  Cadiz,  but  still  might  not 
belong  to  him  if  returned.  That  is  the  only  principle  on  which 
it  can  be  claimed  in  this  Court.  The  affidavit  is  carefully  drawn, 
yet  that  important  point  is  omitted.  The  agent  might  easily 
have  communicated  with  his  principal  at  Cadiz.  The  omission, 
therefore,  is  a  very  suspicious  circumstance. 

The  claim  itself,  as  to  the  property  of  the  cargo,  fails  on  the 
evidence  and  the  ship's  papers.  The  master,  on  the  eighth  in- 
terrogatory, says  :  •*  Mr.  Unonius  is  the  corresponding  owner, 
having  the  direction  and  management  of  the  trade  of  the  ship 
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and  earffo,  and  with  whom  I  corresponded  thereon."     Here  he 
first  touches  on  the  cargo,  and  says  nothing  whatever  of  Mr*  Tra 

Shaw,  but  distinctly  puts  the  enemy  in  as  the  owner.  [^Per  *''™*"'^ 
Curianu  You  must  bear  in  mind,  QueetCi  Advocate^  the  terms  '^nP"^^^ 
of  the  interrogatory :  **  With  whom  do  you  correspond  on  the 
concerns  of  the  vessel  or  her  cargo?"]  Certainly;  but  this  is 
the  first  time  the  cargo  is  mentioned  ;  and  he  makes  no  allusion 
whatever  to  the  claimant.  And  to  the  twenty-first  interrogatory 
he  gives  a  most  prevaricating  answer,  and  professes  to  know 
nothing  about  the  matter.  He  cannot  tell  whether  or  not  the 
cargo,  if  it  had  arrived  at  its  destined  port,  would  have  been  the 
property  of  the  consignees  or  of  Mr.  Shaw,  or  whether  it  was 
then  their  property,  or  to  be  sold  by  them  for  Mr.  Shaw.  This 
is  a  most  unsatisfactory  answer.  The  answer  to  the  thirty-third 
interrogatory  is  still  more  unsatisfactory,  for  it  merely  refers  to 
what  he  has  said  before,  without  giving  any  information  what- 
ever. The  object  of  such  interrogatories  is  to  test  and  compare 
the  answers  of  a  witness ;  and  this  object  is  defeated  if  the  ex- 
aminer does  not  require  full  answers  to  each  interrogatory,  but 

allows  the  witness  merely  to  refer  to  a  former  answer.     [Per  '"  exaiiiiniDg 

,                 ,          ,                                                     *"  upon  ue 
Curiam.     Certainly  that  is  quite  correct ;  full  answers  must  be  standing  in- 
taken  to  €very  interrogatory.     I  regret  to  find  frequently  in  ^^^^^'^^ 
these  cases  that  the  evidence  is  not  suflBciently  full.     I  wish  it  ammer't  doty 
to  be  understood,  that  in  every  case,  the  examiners  are  to  take  l^g^J^  to 
the  evidence  in  full,  and  not  to  allow  the  witness  under  any  cir-  ^^^  qoestion^ 
cumstances  to  answer  one  interrogatory  by  a  reference  to  his  ^iiow  Uie 
answer  to  another.     Such  a  course  defeats  the  object  of  the  ^*to«««to 

.     ^.       T  refer  to 

exammation.  J  his  previous 

Now,  as  to  the  papers,  the  bills  of  lading  are  dated  March  7  th.  «n»^«"« 
At  that  time  the  Russian  ambassador  had  withdrawn  from 
[England,  and  war  was  closely  impending.  The  vessel  sailed 
from  Cadiz  in  immediate  contemplation  of  war.  This  accounts 
for  the  state  of  the  ship's  papers,  upon  which  nothing  turns. 
But  annexed  to  the  affidavit  of  claims  are  two  bills  of  lading, 
and  a  certificate  that  Mr.  Shaw  is  a  British  subject.  The  bills 
of  lading  bear  an  indorsement  to  the  effect  that  the  property 
mentioned  therein  belongs  to  Mr.  Shaw.  But  what  is  the 
law  ?  It  is  stated  by  Pothierj  in  a  passage  cited  in  a  note  to 
the  *^  Anna  Catharina^^  (a)  :  '<  C'est  aussi  une  chose  qui  est  de  la 
nature  du  contrat  de  vente,  qu'aussitdt  que  ce  contrat  a  re9u  sa 
perfection  par  le  consentement  des  parties,  quoiqu'avant  la 
tradition  la  chose  vendue  soit  aux  risques  de  Tacheteur,  et 
que  si  elle  vient  a  perlr  sans  la  faute  du  vendeur,  la  perte  doive 

(a)  4  C.  Bob.  113. 
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t         *  .      tomber  sur  Facheteur,  qui  ne  sera  pour  cela  d^harg^  do  prix ; 
The  raais  comme  cela  est  de  la  nature  seulement,  et  non  de  I'essence 


iDENTiA.  ^^  contrat  de  vente,  on  peut  en  contractant  convenir  du 
Argument,  contraire."  (a)  This  is  the  general  law,  and  in  the  time  of  war 
or  in  immediate  contemplation  of  war,  it  is  not  competent  to 
parties  to  make  particular  exceptions  to  shift  the  risk.  In  the 
** Packet  de  Bilboa^\b)  Lord  Stowell  bsljq  :  **  The  ordinary  state 
of  commerce  is,  that  goods  ordered  and  delivered  to  the  master 
are  considered  as  delivered  to  the  consignee,  whose  agent  the 
master  is  in  this  respect;'' — in  this  case  the  master  swears  he  had 
consignees,  ^'but  that  general  contract  of  the  law  may  be 
varied  by  special  agreement,  &c.  In  the  time  of  peace  they 
may  divide  their  risk  as  they  please,  and  nobody  has  a  right  to 
say  they  shall  not ;  it  would  not  be  at  all  illegal,  that  goods  not 
shipped  in  time  of  war,  or  in  contemplation  of  war,  should  be 
at  the  risk  of  the  shipper.''  Certainly  not ;  but  that  would  be 
done  by  special  contract,  and  in  this  case  they  have  not  done 
so.  Lford  Stowell  goes  on  to  say  :  ^*  In  time  of  war  this  cannot 
be  permitted,  for  it  would  at  once  put  an  end  to  all  captures  at 
sea ;  the  risk  would  in  all  cases  be  laid  on  the  consignor,  where 
it  suited  the  purpose  of  protection.  On  every  contemplation  of 
a  war  this  contrivance  would  be  practised  in  all  consignments 
from  neutral  ports  to'  the  enemy's  country,  to  the  manifest 
defrauding  of  the  rights  of  Cloture :  it  is,  therefore,  considered 
to  be  an  invalid  contract  in  the  time  of  war,  ftc."  Supposing 
this  contract  to  have  been  made  in  this  case,  it  must  have  been, 
on  the  7th  of  March,  made  in  immediate  contemplation  of  war, 
and  could  not  therefore  be  sustained.     The  '*  Packet  de  Bilboa^ 

0 

establishes  this,  that  primd  facie  goods  shipped  belong  to  the 
consignee.  This  is  the  doctrine  laid  down  in  Abbott  on  Ship-' 
ping.{c)  In  this  case  there  is  not  the  slightest  evidence  to 
rebut  the  presumption  of  law.  The  property  must  therefore 
be  considered  as  belonging  to  the  enemy  consignee. 

Dr.  AddamSf  for  the  claimant,  was  stopped  by  the  Court, 
and 

Judgment.  I^R  LuSHiNGTON  said :  I  Will  hear  you.  Dr.  Addamsj  if  you 

think  you  can  satisfy  my  mind  that  it  is  a  case  in  which  I  can 
order  immediate  restitution.  I  am  clearly  of  opinion  that  you 
are  entitled  in  this  case  to  give  further  proof;  but  I  do  not 
think  I  could  possibly  decree  restitution  without  it,  for  un- 
fortunately the  evidence  of  the  master  is  by  no  means  satis- 
factory, and  it  is  a  rule  of  the  Prize  Court,  that  where  the 

(a)  Pothier,  Traite  des  Obligation^  part  i.  c.  i.  §  I.  art.  i.  §  3. 
{b)  2  C.  Rob.  133.  (c)  Oth  edit.  p.  269. 
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evidence  of  the  maaster  faiU  as  to  the  ownership  of  the  property 
claimed,  further  proof  is  indispensable  before  restitution  can  be  The 

,  J  '^  ^  "FlDENTlA." 

decreed. 


The  case  stood  over  for  further  proof. 

Proctors:  for  the  captors.  The  QueerCs  Proctor;  foe  the  claim- 
ant, Rotkery. 


Judgment 


THE  «  ABO,-  G.  A.  GoSs.  r^^Z. 

IHIS  vessel,  a   Russian,  which   sailed  from   Cadiz  on  the    .  „     . 

A  Russian 

27th  February  1854,  was  bound  to  Abo,  with  a  cargo  of  salt,  vessel  sailed 
olive  oil,  and  other  goods,  and  was  captured  on  the  15th  April,  ^^^*^ 
by  her  Majesty's  ship  "  Tribune."  27th  February, 

No  claim  was  given  for  the  ship,  but  Mr.  Quincey  Rew  of  ^^  wHha 
Old  Broad  Street,  gave  a  claim  for  seven  pipes,  four  hogsheads,   cargo  of  salt, 
and  eight  quarter  casks  of  olive   oil,  and  a  box  containing  on tiiesndof 
1000  leeches,  on  behalf  of  Charles  Younger,  a  merchant  of  the  March  the 
city  of  Cadiz,  and  a  British  subject,  as  the  sole  owner  and  pro-  British  tub- 
prietor  thereof.     Annexed  to  the  affidavit  and  claim  was  a  bill  ^V^  resident 

there,  made 

of  lading,  signed  by  the  master,  acknowledging  the  receipt  on  an  affidayit 

board  his  ship  of  the  property  claimed,  and  binding  himself,  on  j^rf^ii^gni 

his  safe  arrival,  to  deliver  the  same  to  Messrs.  E.  Julin  and  that  the  oliye 

Company  or  order,  against  a  stipulated  freight,  &c.     On  this  ^^^1^, 

bill  of  lading  was  the  following  indorsement :  —  The  vessel 

was  captured 
"  British  Consulate,  Cadiz,  2nd  March  1854.       on  the  15th  of 

'^  These  are  to  certify  that  on  this  day  personally  appeared  claim  was 
before  me,  Charles  Younger,  a  British  merchant  and  Swedish  {^^/'"ftu 
consul,  residing  in  this  city,  and  voluntarily  declared,  upon  oath,  shipper  for 
that  the  seven  pipes,  four  hogsheads,  and  eight  quarter  casks  of  p^^^^  ^f 
olive  oil,  and  one  box  containing  1000  leeches,  as  described  in  allowed, 
the  annexed  bill   of  lading,"  are  bond  fide  his  own  property.       Statement 
and  have  been  shipped  on  his  sole  account  and  risk  on  board 
the  Russian  ship  "  Abo,**  G.  A,  Gods,  bound  for  Abo. 

^^  Given  under  my  hand  and  seal  of  office,  at  Cadiz, 
on  this  2nd  day  of  March,  in  the  year  of  our  Lord 
1854. 

"  M.  Bbachenbubg,  Consul." 
The  master  of  the  captured  vessel,  being  extremely  ill,  was 
put  ashore  at  Copenhagen  by  the  commander  of  the  "  Tribune,** 
and  his  examination  on  the  standing  interrogatories  was,  there- 
fore, dispensed  with.  The  mate,  second  mate,  and  one  seaman, 
were  examined. 

ThQ  QueerCs  Advdcate,  (or  the  C3>^ioT&.  '      ArgwnenL 
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,  ^^^'  ,  The  affidavit  of  claim  in  this  case  is  insufficient.     It  should 

The  *«  Abo."    State,  not  only  that  the  claimant  believes  the  property  claimed 

ArgwnenL  belonged  bon&Jide  to  Mr.  Younger  at  the  time  of  shipping  and 
the  time  of  capture,  but  that  he  believes  that  if  restoration  be 
decreed,  the  property  will  then  also  belong  to  him.  That  is  the 
proper  form  as  given  in  Dr.  Pratt's  book  of  the  practice  of  the 
Prize  Court,  (a)  He  submitted  that,  from  the  evidence,  the 
property  appeared  to  belong  to  Messrs.  Julin  and  Company, 
the  assignees,  who  were,  as  appeared  from  the  certificate  of 
the  Burgomaster  of  Abo,  part  owners  of  the  vessel.  They 
were  mainly  interested.  The  bill  of  lading  shows  the  goods 
were  to  be  delivered  to  them.  There  is  nothing  to  support  the 
present  claim  but  the  indorsement  made  upon  the  bill  of  lading 
before  the  British  consul  at  Cadiz  by  the  claimant  himself. 
That  indorsement  was  made  on  the  2nd  of  March,  five  days 
after  the  ship  had  sailed.  Such  an  act  on  the  part  of  Mr. 
Younger  cannot  affect  the  property.  The  property  must  be 
judged  at  the  time  of  shipping ;  and  at  that  time  the  property 
being  delivered  to  the  master,  as  carrier,  must  be  considered  to 
have  been  parted  with  to  the  consignee. 

Dr.  Dasentj  on  the  same  side.  It  is  a  rule  of  law  that  goods 
shipped  are  the  property  of  the  consignee,  unless  the  shipper  in 
any  way  limits  that  right  This  property  was  consigned,  ab- 
solutely and  without  limitation,  to  Messrs.  Julin  and  Company, 
the  part  owners  of  the  ship.  There  is  no  evidence  whatever  of 
any  limitation;  the  indorsement  on  the  bill  of  lading  before 
the  British  Consul,  being  made  after  the  sailing  of  the  ship, 
and  in  immediate  contemplation  of  war,  was,  in  all  probability, 
merely  colourable. 

Dr.  Addams  and  Dr.  Twis$^  for  the  claimant. 
The  affidavit  accompanying  the  claim  is  correct.  It  is  quite 
sufficient  for  the  agent  to  state  his  belief  that,  at  the  time  of 
capture  and  of  the  claim,  the  property  belonged  to  the  party 
for  whom  he  claimed.  [JPer  Curiam.  The  objection  in  this  case 
cannot  be  sustained.  I  think  the  affidavit  sufficient ;  but,  in 
Older  that  the  practice  may  be  in  all  cases  uniform,  I  will  have 
the  forms  searched  up,  and  adopt  one  regular  mode  of  proceed- 
ing.] There  is  nothing  whatever  in  the  evidence  to  impeach 
the  claim.  The  property  remained  in  Mr.  Younger  the  shipper, 
and  had  not  been  transferred  to  Messrs.  Julin  and  Co.  The 
indorsement  on  the  bill  of  lading,  before  the  public  notary,  is 
strong  evidence  of  that ;  for  unless  it  be  true,  and  made  hon&Jide^ 
it  might  as  well  have  been  made  for  the  whole  of  the  cargo^ 
and  not  merely  for  a  part.  The  whole  transaction  was  ante« 
cedent  to  the  war,  and  the  circumstances  resemble  those  of  the 

(o)  Story 'b  Prize  Practice,  bj  Pratt,  p.  2n. 
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"  Packet  de  Bilboa  "  (a),  in  which  Lord  Stowell  restored  the  pro- 
perty to  the  claimant  shipper.  If  the  Court  should  not  hold 
the  evidence  sufficient  at  present  for  restitution,  it  will  not,  in 
such  a  case,  refuse  to  allow  further  proof. 

The  QueerCs  Advocate^  in  reply. 

According  to  the  ordinary  course  of  trade  the  property  vests 
in  the  consignee,  and  if  the  shipper  or  consignor  desires  to  retain 
his  right  to  the  property,  he  names  himself  in  the  bill  of  lading 
as  the  consignee,  and  the  engagement  with  the  master  of  the 
vessel  is  expressly  to  deliver  to  him  or  his  assigns :  Abbott  on 
Shipping,  {b)  This  might  have,  but  has  not,  been  done  in  the 
present  case.  Again,  the  same  author  says :  **  Where  goods 
are  sent  by  a  vendor  to  a  vendee,  the  delivery  of  them  to  the 
carrier  usually  vests  the  property  in  the  latter,  and  he  is  the 
person  to  sue  the  carrier  for  the  loss  of  them.''(c)  So  in  this 
case  Mr.  Younger's  property  was  divested  on  delivery  to  the 
master,  and  could  not  be  revested  by  his  declaration  before  the 
consul.  [Dr.  Twiss.  There  is  an  essential  difference  between 
vendee  and  consignee.]  Unless  the  contrary  be  shown,  which 
has  not  been  done,  the  presumption  is  that  they  are  the  same. 
To  support  the  present  claim  there  is  nothing  whatever  but  the 
solitary  affidavit  of  the  claimant  made  after  he  had  parted  with 
the  property. 

Dr.  LuSHiNGTON.  I  think  it  is  expedient  in  this  case  to  ad-* 
dress  myself  first  to  the  primary  evidence,  viz.  the  papers  found 
on  board  the  ship,  to  the  examination  on  the  interrogatories,  and 
to  the  facts  admitted.  It  is  admitted  that  this  is  a  Russian  ship, 
and  that  part  of  the  cargo  is  Russian  property.  There  is  no 
claim  for  that,  which  will,  therefore,  of  course,  be  condemned. 
A  claim,  however,  has  been  set  up  on  behalf  of  a  gentleman 
stating  himself  to  be  a  British  subject  resident  at  Cadiz ;  but, 
as  far  as  any  rule  of  law  can  be  applied,  this  gentleman  holds  a 
Sjmnish  national  character,  and  not  that  of  a  British  subject, 
because  it  is  a  very  just  principle,  that  in  time  of  war  a  person 
is  considered  as  belonging  to  that  nation  where  he  is  resident, 
and  where  he  carries  on  his  trade. 

Now,  with  respect  to  the  papers  found  on  board  the  ship, 
independently  of  what  I  may  more  properly  call  the  ship's 
papers,  there  is  a  bill  of  lading  for  a  quantity  of  salt  and  other 
articles,  which  are  admitted  to  be  Russian  property  and  liable 
to  condemnation.  There  is  also  another  bill  of  lading,  which 
contains  an  order  to  receive  certain  specified  articles  from  Mr. 


1854. 

*       ^       * 

The**  Abo.** 
ArgumemL 


Jwdgment 


Role  of  law 
that  in  time 
of  war  a 
person  takes 
the  national 
character  of 
hit  residence. 


(a)  2  C.  Rob.  133.  (Jb)  9th  edit.  p.  267. 

(c)  Abbott  OH  Shippings  9th  edit.  p.  269. 
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The  "  Abo." 
Judgment, 

The  transac- 
tion -was  not 
affected  as  to 
the  legal  con- 
sequences, by 
the  state  of 
the  relations 
existing  be- 
tween Eng- 
land and 
Russia  at  that 
period;  the 
cargo  not 
having  been 
shipped 
^flagrante  beUo. 


The  "  Packet 
deBilboa" 
not  strictly 
applicable  to 
the  case. 


Younger,  the  gentleman  on  whose  behalf  this  claim  is  made ;  but 
it  is  to  be  remarked  that  this  bill  does  not  state  on  whose 
account  and  risk  this  shipment  was  made,  but  it  bears  date  on 
the  24th  of  February,  three  days  before  the  vessel  sailed. 

The  Court  has  heard  much  as  to  what  was  the  state  of 
things  as  regards  persons  carrying  on  trade  at  the  period  when 
this  transaction  took  place.  It  has  been  contended  that  at  that 
time  the  Russian  ambassador  had  quitted  Great  Britain,  and 
that  a  declaration  of  war  might  be  considered  as  imminent ; 
but  it  did  not  take  place  until  the  29th  of  March  following. 
I  am,  however,  of  opinion,  that,  in  such  a  state  of  things,  the 
rights  of  neutral  merchants  to  carry  on  their  trade  were  in  no 
degree  altered.  It  would  be  utterly  impossible  to  fix  a  period 
at  which,  in  consequence  of  the  probability  of  hostilities,  they 
were  to  be  deprived  of  their  accustomed  rights ;  but  it  is  per- 
fectly true  that,  if  in  so  carrying  on  their  trade  shortly  ante- 
cedent to  the  commencement  of  a  war,  and  when  it  is  known  to 
be  imminent,  they  resort  to  any  practice  which  is  not  customary 
in  a  time  of  peace,  their  conduct  lays  them  open  to  the  sus- 
picion of  covering  an  enemy's  property  under  the  guise  of  their 
neutral  character.  If  this  cargo  had  been  shipped,  to  u»e  the 
expression  of  Lord  Stotoett,  fiagrante  belloy  the  bill  of  lading 
ought,  on  the  face  of  it,  to  have  expressed  for  whose  account 
and  risk  the  property  was  shipped.  On  this  point  it  is  silent ; 
but  I  know  of  no  law  that  a  neutral  merchant  may  not,  if  he 
thinks  fit,  ship  property  without  saying  on  whose  account  and 
risk  it  is  so  shipped ;  it  is,  I  believe,  customary  not  to  state  on 
whose  account  and  risk  the  property  is  shipped,  though  some- 
times it  is  done. 

It  has  been  contended  that  I  ought  to  conclude  the  property 
to  be  in  the  consignee,  and  that  therefore  there  is  an  end  to  the 
claim  of  the  consignor.  In  support  of  this  argument  the 
"  Packet  de  BiJboa  "  (a)  was  cited,  but,  on  referring  to  that  case, 
I  cannot  think  it  furnishes  sufficient  authority  for  what 
I  am  asked  to  do  on  the  present  occasion,  viz.  merely  attend  to 
the  bill  of  lading.  The  heading  of  that  case  is  this :  ^*  Ship- 
ment at  the  risk  of  consignor  till  delivery ;  allowed  as  being 
made  before  the  war.  Particular  mode  of  Spanish  trade.**  So 
that,  primd  facie,  it  does  not  appear  to  be  an  authority  for 
the  captors ;  but  some  remarks  of  Lord  Stotoell,  in  the  course  of 
his  judgment,  have  been  relied  on,  and  I  must  say  that  more  im- 
portant words  could  scarcely  be  found  in  any  documents.  What 
Lord  Stowell  said  was  this,  that  where  goods  had  been  ordered 


(a)  2C.  Bob.  133. 
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by  the  coDsignee  and  delivered  to  the  master,  they  were  to  be      ,  ^^^'  . 
conBidered  as  deliyered  to  the  consignee.     To  this  proposition    The** Abo." 
I  fully  accede ;  but  I  apprehend  that,  when  the  goods  have  not      judgment. 
been  ordered,  a  very  different  state  of  things  exists ;  it  is  a  most 
important  ingredient,  in  considering  the  question  of  the  property, 
that   the    order  should   have   been   given  by  the  consignee. 
Throughout  the  whole  of  that  case  the  remarks  of  Lord  Stawell 
have  reference  to  such  a  state  of  circumstances,  and  I  give  un- 
qualified assent  to  them ;  but  I  do  not  consider  them  any  autho- 
rity to  govern  my  decision  in  the  present  case,  in  which  the 
circumstances  are  different. 

I  was  also  referred  to  Abbott  on  Shipping^  and  I  would  here  The  qaeidoiii 
observe  that  it  is  always  important  to  bear  in  mind  that  there  is  J^^^^^Jj, 
a  totally  different  question  arising  in  the  Prize  Court  from  that  shipped  for  a 
which  arises  in  a  Court  of  Common  Law.     At  Common  Law  J^^  ^ 
it  may  be  very  true  that,  by  a  bill  of  lading,  property  may  be  so  different  coo- 
vested  in  the  consignee  that  he  may  be  capable  of  selling  it,  Couru  of 
though  he  would  be  responsible  to  the  consignor.     It  may  be  ^^  *°^ 
.true  that,  between  the  consignor  and  third  parties,  he  would  Common  Law. 
have  a  good  title  to  sell,  but  that  is  not  the  question  which  the 
Court  looks  to  here.     This  Court  inquires  in  whom  the  pro- 
perty is  vested,  and  not  merely  at  what  is  called  a  legal  title  at 
Common  Law.     Lord  Tenterden  says :  '^  Where  goods  are  sent 
by  a  vendor  to  a  vendee  the  delivery  of  them  to  the  carrier 
usually  vests  the  property  in  the  latter."  (a)     Usually,  but  not  ^j^^'JS^to^J 
always ;  there  are  excepted  cases.     To  this  proposition  I  also  vendor  and 
assent;  but  it  must  be  remembered  that  it  refers  to  a  question  n^eraarilyMr 
between  a  vendor  and  vendee,  and  that  the  question  now  to  be  to  consignor 
considered  is  between  a  consignor  and  consignee,  and  I  know  of  gignee.  ~ 
no  principle  laid  down  in  the  Prize  Court,  by  which  I  am  bound 
to  hold  that  under  such  circumstances  as  the  present,  the  con- 
signor has  divested  himself  of  his  right  and  title.     There  are 
innumerable  cases  in  which  a  merchant  may  send  property  to 
some  agent — some  consignee,  and  yet  retain  a  right  and  control 
over  it.     There  are  innumerable  instances  where  goods  are  sent 
to  a  consignee  without  previous  order  or  direction,  and,  in  a 
great  many  cases,  without  previous  communication  with  the 
consignee  himself.     I  cannot  think  that  the  hands  of  the  Court 
are  tied  in  this  case  by  anything  decided  by  any  of  the  autho- 
xities  to  which  I  have  referred. 

How  stands  the  case  now  ?     I  have  the  bill  of  lading,  and  The  master's 
nothing  else.     Unfortunately  I  have   not  the  benefit  of  the  ^ato^^^t^^^ 
master's  evidence ;  no  blame  attaches  to  any  party  for  the  ab-  wanting,  and 
sence  of  his  examination,  for  it  was  a  matter  of  necessity  and  no^Wng  to? 

gnide  the 
(a)  Abbott  on  Shippings  9th  edit.  p.  269.  Conrt  hut  the 
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humanity^  and  it  may  be  said  to  be  a  common  loss  to  both 
parties.  It  might  be  that  the  master  would  prove  it  to  be 
enemy's  property^  and  condemnation  would  follow ;  on  the 
other  hand^  he  might  prove  it  to  belong  to  a  neutral,  and  resti- 
tution would  be  decreed.  It  is  impossible  to  conjecture  what 
evidence  he  might  have  given. 

How,  then,  is  the  Court  to  deal  with  the  case  in  the  unavoid- 
able absence  of  the  evidence  of  the  master  ?  I  apprehend  that, 
according  to  ordinary  usage,  that  circumstance  opens  the  door 
to  further  proof,  supposing  the  other  circumstances  of  the  case 
are  such  as  to  justify  such  a  course. 

I  now  come  to  the  affidavit  of  claim ;  and  I  will  here  observe 
that  the  Court,  with  great  reluctance,  looks  beyond  the  mere 
affidavit  of  claim.  I  apprehend  the  course  of  the  Court  to 
be  this :  in  the  first  instance,  the  Court  considers  the  evidence, 
whether  found  on  board  the  ship,  or  taken  on  the  preparatory 
examination,  and  the  fad  of  the  claim  only.  In  perfect  strict- 
ness, the  Court  ought  to  attribute  no  weight  to  any  document 
brought  in  and  annexed  to  the  affidavit  of  claim.  Such  docu- 
ments are  altogether  exparte,  and  entitled  to  but  little  weight. 

In  the  present  case  there  is  annexed  to  the  affidavit  a  bill  of 
lading  of  the  property  claimed,  with  an  indorsement  made  by 
the  British  consul  at  Cadiz,  after  the  ship  had  sailed,  to 
the  effect  that  the  property  belonged  to  Mr.  Shaw.  The 
Court  must  be  destitute  of  common  sense,  if  it  did  not  see  for 
what  purpose  this  indorsement  was  made.  It  was  clearly  made 
for  the  express  purpose  of  doing  that  which  he  had  previously 
omitted,  in  order  to  give  the  appearance  at  least  of  its  being 
the  property  of  the  claimant.  It  is  manifest  that  no  great  re- 
liance can  be  placed  upon  a  document  so  framed.  I  may 
observe  that,  in  the  present  state  of  the  world,  and  the  present 
state  of  commerce,  one  cannot  expect  to  find  such  lengthened 
correspondence  as  in  former  times.  Then,  there  were  a  variety 
of  documents  on  board  ship  relating  both  to  ship  and  cai^o, 
which  now,  from  the  great  change  of  circumstances,  we  can 
hardly  expect  to  find  on  board  a  vessel  at  the  commencement  of 
a  war. 

Looking  at  the  whole  of  the  case  I  entertain  no  doubt  what- 
ever that  it  is  the  duty  of  the  Court  to  order  further  proof. 

Proctors:   for   the   captors,   the    QueerCs  Proctor;   for   the 
claimant,  Rothery. 
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THE  "  PRIMUS,''  MMer.  P^SJc^. 

1  HIS  vessel  sailed  under  a  charter-party  earty  in  the  month  of         "^  ^]' 
March  last,  under  Russian  colours,  and  with  a  Russian  pass,  giu^  ^q  |^ 
from  St.  Ubes,  with  a  cargo  of  salt  bound  to  Elsinore  for  '^^PJ*^! 
orders.     At  Elsinore  she  received  orders  to  proceed  to  any  and  pass  of 
Russian  or  Finnish  port,  and  accordingly  put  into  Maarsund,  {^"ifig*^^^. 
a  port  in  the  island  of  Aland,  where  she  delivered  half  of  the  demnation. 
salt  into  small  boats  to  be  sent  to  Abo,  then  sailed  on  the  7  th  of  .hip^^'^S^y 
May  with  the  remainder  of  the  cargo,  and  was  captured  on  the  a  charter- 
following  day  by  her  Majesty's  ships  "  Valourous  "  and  "  Vul-  ^^  neutral 
ture."  charterers. 

Four  claims  were  given  in :  one  for  2-8ths  shares  of  the  Statmaa, 
vessel,  another  for  3-8 ths,  both  on  behalf  of  Russian  subjects ;  a 
third  for  3-8ths,  as  the  property  of  Johan  Gustaf  Bergbom,  of 
Altona,  a  subject  of  the  King  of  Denmark ;  and  a  fourth  for  the 
cargo  of  salt,  as  the  property  of  Messrs.  Banck  and  Durkoop, 
citizens  and  burghers  of  the  Free  Hanseatic  town  of  Hamburg. 
The  first  two  claims  having  been  abandoned,  the  argument  was 
confined  to  the  third  and  fourth. 

The  QueerCs  Advocate  and  Dr.  Haggard,  for  the  captors.  Argugumt 

The  claim  of  Mr.  Bergbom  cannot  be  supported.  If  he  be  a 
neutral,  his  shares  in  this  vessel  are  liable  to  condemnation,  for 
the  law  clearly  laid  down  by  Lord  Stowell  in  the  "  Vrow 
JEUzabeth "  {a)  is,  that  neutrals  cannot  claim  on  the  ground  of 
their  neutrality,  a  vessel  sailing  under  the  colours  and  pass  of 
the  enemy.  It  is,  as  far  as  the  belligerents  are  concerned, 
enemy's  property.  Besides,  it  is  very  doubtful  from  the  evi- 
dence whether  this  gentleman  is  a  neutral  He  has  been  living 
in  Russia  all  his  life,  and  only  removed  to  Denmark  in  the  year 
1852.  There  is  no  proof  of  his  title  to  these  shares.  The  only 
bill  of  sale  among  the  papers  is  for  3-4ths  of  the  vessel,  which 
does  not  correspond  with  the  present  claim,  which  is  for  3-8th8. 
The  l)ill  of  sale  under  which  he  claims  is  not  forthcoming. 

As  to  the  cargo,  it  is  claimed  by  a  Hamburg  merchant 
under  a  charter-party ;  but,  looking  at  the  ship's  papers,  there 
are  various  suspicious  circumstances.     In  the  bill  of  lading  the 

(a)  5  C.  Rob.  4.    To  which  case  a  this  country  has  never  carried  the 

note  is  appended,  to  the  effect  that  in  principles  to  that  extent.    It  holds 

the  case  or  the  "  Vreede  ShoUys^^  the  the  ship  bound  by  the  character  im- 

Court  observed,  "  A  great  distinction  posed  upon  it  by  the  authority  of  the 

has  been  always  made  by  the  nations  government  from  which  all  the  docu- 

of  Europe  between  ships  and  goods,  ments  issue.    But  goods  which  have 

Some  countries  have  gone  so  far  as  no  such  dependence  upon  the  autho- 

to  make  the  flag  and  pass  of  the  ship  rity  of  the  state  may  be  differently 

conclusive  on  the  cargo  also;  but  considered.** 

E.  &  A. — VOL.  I.  A  A 
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destination  is,  "  for  Baltic  or  orders."  Nothing  could  be  more 
vague.  In  the  certificate  of  the  Russian  consul  there  is  the 
same  vagueness  as  to  the  destination,  and  it  is  silent  as  to  the 
charter-party,  and  as  to  the  interest  of  the  claimant.  The 
charter-party,  too,  speaks  of  the  vessel  being  chartered  for  a 
voyage  from  St.  Ubes  to  a  port  in  the  Baltic,  calling  at  Elsinore 
for  orders;  but,  in  article  9.,  speaks  of  the  captain's  arrival 
at  Hamburg  or  Altona.  There  is  a  discrepancy  between  this 
and  the  bill  of  lading,  for  certainly  Hamburg  is  not  in  the 
Baltia  The  conduct  of  the  master  throws  further  suspicion 
on  the  case ;  he  breaks  bulk,  and  sells  a  part  of  the  cargo, 
either  without  or  against  orders.  Under  these  circumstances 
the  claim  cannot  be  sustained. 

Dr.  Addams  and  Dr.  Twiss,  for  the  claimants. 

The  doctrine  that  neutrals  sailing  under  the  fl^  and  pass  of 
the  enemy  are  liable  to  have  their  ships  condemned,  does  not 
apply  to  such  circumstances  as  the  present — just  in  the  very 
commencement  of  a  war.  Under  such  circumstances  the  neutral 
cannot  be  precluded  from  his  claim.  No  case  whatever  has  been 
produced  to  that  effect. 

As  to  the  cargo,  the  case  is  clear :  the  charter-party  is  perfectly 
regular,  and  there  is  nothing  in  the  ship's  papers  or  the  evi- 
dence to  impeach  it.  The  Court  must,  therefore,  restore  this 
cargo  without  requiring  any  further  proof. 

Db.  Lushington.  There  are  two  questions  to  be  disposed 
of  in  this  case ;  the  one  regarding  certain  claims  for  a  share  in 
the  ship,  and  the  other  relating  to  the  cargo.  The  first  is  a  pure 
question  of  law,  whether  the  persons  who  now  clum,  and  who 
are  admitted,  for  the  purpose  of  argument,  to  be  neutral  subjectsi 
are  entitled  to  have  the  ship  restored.  On  the  part  of  the 
Crown  it  has  been  contended  that  the  flag  and  pass  are  binding 
upon  all  persons  having  property  or  shares  in  the  ship.  In 
support  of  this  principle,  authorities  have  been  brought  before 
the  Court  which  must  govern  it  in  this  and  all  similar  cases. 
The  only  distinction  attempted  to  be  established  in  the  present 
case  is,  that  this  is  property  in  the  vessel  belonging  to  neutral 
subjects,  which  existed  antecedent  to  the  breaking  out  of  the 
war.  It  has  been  argued  that  I  ought  to  take  notice  of  that 
distinction,  but  I  apprehend  that  not  only  the  authority  of 
Lord  Stowelly  but  every  argument  he  used,  go  the  whole  length 
of  saying,  that  whoever  embarks  his  property  in  shares  of  a  ship, 
is  bound  by  the  character  of  that  ship,  whatever  it  may  happen 
to  be.  If  he  reap  the  benefit  accruing  during  peace,  he 
must  also  take  the  consequence  of  war.     Unless  this  were  so,  it 
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would  be  very  difficult  to  find  out  the  time  when  neutrals  would  sj^^^' 
cease  to  have  an  interest  in  an  enemj^s  ship.  I  am  of  opinion  _The 
that  this  great  principle  is  one  that  ought  not  to  be  infringed. 

Another  argument  has  been  addressed  to  the  Court,  which,      Judgment 
if  valid,  would  place  the  Judge  of  this  Court  in  such  a  pre-  J^^/i?'^ 
dicament  as  no  Judge  was  ever  placed  in  before.     It  arises  thorityto 
from  the  terms  of  her  Majesty's  Order  in  Council  (a)  of  the  29th  "^^jf  *^^PJ^ 
of  March,  which  requires  me  to  take  cognizance  of,  and  judi-  is  condemn- 
cially  proceed  upon,  all  and  all  manner  of  captures,  seizures,  J^^  ^J  ^®^ 
prizes,  and  reprisals  of  all  ships,  vessels,  and  goods,  that  are  or  tions,  whether 
shall  be  taken,  and  to  hear  and  determine  the  same ;  and,  a«-  wonSTtT'^^ 
cording  to  the  course  of  Admiralty  and  the  Law  of  Nations,  to  Rawian  sub- 
adjudge  and  condemn  all  such  ships,  vessels,  and  goods  as  shall 
belong  to  the  Emperor  of  all  the  Russias^  or  his  subjects^  or  to 
any  others  inhabiting  within  any  of  his  countries,  territories,  or 
dominions.^    It  is  contended  that  it  is  not  witiiin  the  terms  of 
my  commission    to  condemn  this   vessel,  and  that  I   am   re- 
stricted to  the  condemnation  of  ships  exclusively  belonging  to 
Russians.     If  this  were  the  true  construction  of  the  Order  in 
Council  it  would  go  to  show  that  the  Court  hae  no  power  to 
condemn  neutral  vessels  committing  a  breach  of  blockade,  or 
carrying  articles  contraband  of  war,  because  they  did  not  belong 
to  subjects  of  the  Emperor  of  Bussia.     Certainly  no  Judge  who 
ever  occupied  this  chair  before  was  so  tied,  nor  have  I  any  in- 
tention to  place  such  manacles  upon  my  own  hands.     I  must 
remind  the  learned  counsel  that  the  principle  which  governs  the 
proceedings  in  this  Court  is  to  condemn  as  enemy's  property  all 
which  is  not  entitled  to  be  restored  by  the  L&w  of  Nations.  To 
establish  a  title  to  restitution,  it  ought  to  be  perfectly  clear 
that  the  property  does  not  belong  to  an  enemy;   and  where 
the  claimant  fails  to  establish  that,  the  property  is  condemned  as 
enemy's  property. 

Without  further  adverting  to  the  general  law  or  the  terms 
of  the  commission  I  now  hold,  I  have  no  doubt  that  I  ought  to 
condemn  the  3-8ths  of  this  ship,  which  have  been  claimed  on 
behalf  of  a  neutraL 

I  now  come  to  consider  the  claim  for  the  cargo.     The  trans-  The  trans* 
action  was  this :  —  This  was  a  Bussian  vessel,  and  in  the  early  J^^^e 
part  of  the  present  year  she  was  lying  at  Ardrossan,  in  Scotland,  charter-party 
She  was  at  that  time  engaged  in  peaceable  commerce  with  ^  wlj^  ^^^ 
Great  Britain.      A   charter-party   was   entered  into  early   in  erinced  no 
January  by  certain  merchants  at  Hamburg,  under  which  she  purpose, 
was  to  swl  to  St.  Ubes  for  a  cargo  of  salt  to  be  conveyed  to  the 

(a)  Appendix,  p.  2. 
AA  2 
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Baltic  I  must  here  observe,  that  this  was  a  transaction  of 
trade  consistent  with  ordinary  probability,  and  I  think  it  fair  to 
presume  that  it  was  done  bondjidey  because,  at  the  period  when 
it  took  place,  it  was  scarcely  possible  that  there  could  have  been 
a  fraudulent  intention.  Neither  do  I  see  anything  in  the  terms 
of  the  charter-party  to  excite  my  suspicion.  Exceptions  have 
been  taken  to  an  alleged  discrepancy  in  the  documents ;  but  to 
my  mind  it  is  perfectly  clear  what  the  intention  was.  The 
vessel  was  chartered  to  carry  the  cargo  to  the  Baltic  to  be  sold 
for  the  benefit  of  the  freighters,  who  were  resident  at  Hamburg. 
I  see  no  illegality  in  this ;  and  it  appears  to  me  that  a  fair 
foundation  is  laid  for  this  claim. 

What  are  the  other  facts  of  the  case  ?  The  master  distinctly 
swears  that  the  property  does  belong  to  the  claimants;  I 
have  also  the  bill  of  lading;  but  it  is  said  the  bill  of  lading 
does  not  mention  at  whose  risk  the  cargo  is  shipped;  but  I 
think  that  at  the  commencement  of  a  war  it  would  be  too  much 
to  assume  that  every  omission  of  a  wise  precaution  is  an  evi< 
dence  of  a  fraudulent  intention. 

As  to  the  objection  that  the  master  has  broken  bulk,  it 
appears  that  a  part  of  the  cargo  was  unladen  by  order  of  the 
Government  of  Bussia,  and  I  do  not  think  I  should  be  justified 
in  visiting  on  the*  claimants  any  order  so  made. 

An  objection  has  also  been  raised  by  the  counsel  for  the 
Crown,  that  the  log  of  the  captured  vessel  is  not  in  evidence, 
and  the  Court  has  been  asked  to  delay  the  conclusion  of  the 
cause  for  the  purpose  of  having  it  brought  in  and  translated.  I 
must  say  that  is  an  objection  which  it  is  not  open  to  the  captore 
to  take.  All  the  documents  should  be  laid  before  the  counsel  for 
the  captors,  and  it  would  be  strange  indeed  if  I  should  be  asked 
to  delay  the  conclusion  of  the  cause  because  they  had  not  put 
the  necessary  documents  before  the  Court.  I  will  not  do  so  for 
two  reasons ;  first,  because  the  defect,  if  any,  might  have  been 
discovered  earlier ;  and  secondly,  because  there  is,  in  fact^  no 
such  defect,  as  the  original  log  is  before  me. 

I  am  of  opinion  that  this  claim  is  established,  and  I  decree 
the  restitution  of  the  cargo  as  claimed. 

Proctors:  for  the  captors,  the  QueerCs  Proctor  ;  for  the  clum- 
ants,  Rothery^ 
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AUSTEN  against  GEAHAM. 
Before  THE  Et.  Hon.  the  Lobd  Justice  Knight  Bruce,      ^T^y^ 

THE  Et.  Hon.  Db.   LuSHINGTON,  the  Et.  Hon.  T.  PeM-        Council. 

BEBTON  Leigh,  and  the  Et.  Hon.  Sib  E.  Eyan.  jv6.  21.  &  22. 

Y^^  March  31. 

1  HIS  was   a  sait  instituted  in  the   Prerogative   Court   of  The  wiU  of  an 
Canterbury,  respecting  the  validity  of  the  will  of  Mr.  James  ^nf  stpongi^' 
William   Ghraham,   late  of  Grange  Street,  in  the  Hampstead  imbued  with 
Road,  who  died  on  the  20th  of  June  1849,  of  the  age  of  sixty-  uom!  wid**" 
six  years,  leaving  personal  property  of  the  value  of  between  attached  to 
40001  and  5000Z.  toml!'hi''^ch 

The  testator  died  a  widower,  without  child  or  parent,  leaving  {°2°5^  !?* 
Robert  Hay  Graham,  M.  D.,  his  natural  and  lawful  brother  and  erection  in 
only  next  of  kin,  and  the  only  person  entitled  in  distribution  to  ^j^^^pS|® 
his  personal  estate  and  effects  in  case  he  died  intestate.  with  a  light 

On  the  12th  of  June  1849,  the  deceased  duly  executed  his  JS^Sfand 
last  will  and  testament,  and  thereof  appointed  his  brother,  E.  H.  ^ith  the  name 
Graham,  together  with  Henry  Browne,  executors,  with  legacies  uonofthe 
of  100/.  each,  and  therein  named  Sarah  Gear,   spinster,  Sarah  *®*^J?'^' 
Nix,  widow,  Henry  Austen  and  his  wife  and  children,  Eobert  and  m  which  ' 
Grraham  and   Margaret  his  wife,   Henry   Harris,  and  Alfred  ^^^^^the 
Curzon,    legatees.     The  concluding  clause  was    as    follows:  poor  of  Con- 
"  After  payment  of  these  legacies  I  desire  that  my  said  execu-  ^^d^^^T' 
tors  shall  hand  over  the  balance  remaining  to  the  Turkish  am-  Prerogative 
bassador,  or  the  person  for   the  time  being  representing  the  y^  ij^    ^ 
same,  such  balance  to  be  divided  in  such  proportions  as  such  ^o^ding  to 
ambassador  or  person  aforesaid  shall  think  fit  amongst  poor  per-  partly  from 
sons   of  the  city  of  Constantinople;   and  also  in  the  erection  t^e evidence 

,  ,  •  •  r>i  •  ^*  "*®  drawer 

of  a  cenotaph,  with  a  light  burning  therein,  at  Constantinople  and  one  of  the 
aforesaid,  on  which  cenotaph  my  name  and  description  may  be  n^^^^'be 
engraved ;  but   I  hereb  y  declare  my   executors  shall  not  be  invalid ;  but 
bound  to  see  to  the  execution  of  this  my  wish,  any  further  than  by^the'court 
by  handing  over  whatever  balance  may  remain  after  such  pay-  ^  Appeid, 
ments  as  aforesaid  to  the  Turkish  ambassador  for  the  time  being,  j^^^iu  of 
or  the  person  representing  him  as  aforesaid.     And  I  hereby  {^®  ^^""^ 
revoke  all  former  wills  by  me  made  ;  and  I  desire  that  I  may  be  the  act  of  a 
buried  in  St  Alban's  churchyard,  in  the  same  tomb  with  my  ^*P*^^®  ^s- 
mother,  and  that  the  body  of  my  son  James  shall  be  exhumed  therefore/ 
and  buried  with  me  ;  and  it  is  my  will  that  the  said  Sarah  Gear  V"^^'  ^ 
shall  follow  me  as  chief  mourner." 

With  regard  to  his  brother  there  was  the  following  clause : 
**  Inasmuch  as  many  years  ago  I  gave  up  my  share  of  the 
property  of  my  late  father  to  my  dear  brother  Eobert  Hay 
Graham,  M.  D.,  who  has  since  that  time  been  in  the  enjoyment 
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of  it,  I  do  not  think  it  necessary  to  make  him  any  bequest, 
except  as  hereafter  appears,  seeing  that  he  has  already  been 
largely  benefited  by  me." 

This  will  was  duly  attested  by  Mr.  Fisher  and  by  Mr.  Wil- 
liam Francis  Ellaby,  a  solicitor. 

The  cause  was  originally  promoted  and  the  will  propounded 
by  Mr.  Henry  Browne,  one  of  the  executors,  but  subsequently 
he  declared  that  he  proceeded  no  further.  Whereupon  a  decree 
was  extracted,  citing  the  several  legatees  to  appear  and  propound 
the  will,  or  show  cause  why  letters  of  administration  of  the 
goods  of  the  deceased,  as  dead  intestate,  should  not  be  granted 
to  Dr.  Graham  as  the  only  next  of  kin.  Mr.  Henry  Austen,  one 
of  the  legatees,  appeared,  and  propounded  the  will. 

Besides  the  instrument  propounded  there  were  other  papers 
of  a  testamentary  character  before  the  Court.  On  the  night  of 
the  7th  of  June  1849,  the  deceased  was  taken  very  ill,  and  two 
medical  gentlemen  of  the  name  of  Browne,  father  and  son,  were 
sent  for  and  remained  with  him  during  the  night.  At  his  request, 
and  from  his  dictation,  one  of  them  took  down  the  heads  of,  or 
instructions  for,  a  will,  which  was  signed  by  him,  item  by  item, 
and  attested.  By  these  instructions  marked  C.  and  D.,  and 
dated  June  8th  1849,  legacies  were  left  to  Sarah  Gear,  to  Mr. 
Henry  Austen,  to  Mrs.  Gear,  the  mother  of  Sarah  G^ar^  to  his 
cousin  Robert  Graham,  to  Mrs.  Austen,  and  to  Mr,  Henry 
Harris ;  and  Dr.  Graham,  the  brother  of  the  deceased,  and  Mr. 
Henry  Browne,  were  appointed  executors.  The  residue  was  not 
disposed  of.  He  also  dictated  the  several  items  of  his  property 
in  the  paper  marked  £. 

In  consequence  of  the  informal  state  of  these  papers,  Mr. 
Browne,  two  or  three  days  afterwards,  suggested  to  the  de- 
ceased that  it  was  desirable  that  his  wishes  should  be  carried 
out  in  a  more  formal  manner,  and  at  the  request  of  the  deceased, 
sent  Mr.  Ellaby,  a  solicitor,  to  him  for  that  purpose.  On  the 
11th  of  June  Mr.  Ellaby  drew  a  will  for  the  deceased  from  the 
instructions  above  mentioned,  but  finding  the  residue  undis- 
posed of,  mentioned  the  circumstance  to  the  deceased.  The 
conversation  which  ensued,  and  the  consequent  disposition  of 
the  residue,  were  fully  detailed  in  the  judgment.  This  will,  the 
paper  marked  B.,  was  duly  executed  on  the  11th  of  June,  in 
the  presence  of  Mr.  Ellaby  and  Mr.  Macdonald.  In  conse- 
quence, however,  of  Mr.  Ellaby  having  some  doubt  of  the  vali- 
dity of  the  residuary  bequest,  inquiries  were  made,  and  on  the  fol- 
lowing day  that  will  was  cancelled  by  Mr.  Ellaby,  at  the  request 
of  the  deceased,  and  the  will  propounded  in  this  cause  was 
executed  in  the  presence  of  Mr.  Ellaby  and  Mr.  Fisher.     It  is 
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almoet  identical  with  that  of  the  1 1th  of  Jane,  except  that  in      .  ^^^'  , 
the  conclading  cUuse,  after  the  words  '^  on  which  cenotaph  my       Austem 
name  and  description  may  be  engraved,"  the  words  "  and  where      J^LHii. 
prayers  may  constantly  be  offered  far  me^  were  omitted. 

The  will  was  propounded  by  Mr.  Browne  in  a  common  condidit,      Pteadings, 
in  which  the  deceased  was  described  as  '*  formerly  a  major  in  the 
East  India  Company's  service,  who  had  passed  much  of  his  life 
in  Eastern  countries,  and  was  for  many  years,  and  to  the  time 
of  his  decease,  a  professor  of  the  Mahometan  reliyion." 

A  special  allegation  was  afterwards  ^ven  in  by  Mr.  Austen, 
pleading  the  history  of  the  deceased,  his  proficiency  in  several 
Eastern  languages,  his  familiarity  with  the  mythologies  and 
religions  of  several  Eastern  nations,  and  with  their  opinions, 
customs,  and  habits,  many  of  which  he  liked  and  adopted,  and 
that  in  consequence  he  was  generally  called  and  known  as 
^'  Hindu  Graham ; "  that  he  openly  favoured  and  approved  of 
the  Mahometan  and  Hindu  religions,  and  occasionally  professed 
his  belief  therein  and  practised  some  of  their  forms  and  cere- 
monies ;  that  he  frequently  corresponded,  conversed,  and  asso- 
ciated with  natives  of  India  and  other  Mahometans  when  oppor- 
tunities occurred  until  the  period  of  his  death ;  thai  he  strongly 
eq)0U8ed  the  cause  of  the  Bajah  of  Sattarah,  and  was  for  several 
years,  and  up  to  within  a  fortnight  of  his  death,  employed  as 
interpreter  and  translator  by  his  representative  in  this  country ; 
that  principally  by  reason  of  his  Eastern  habits  and  of  his  coha- 
bitation with  Sarah  Grear  he  lived  in  seclusion,  and  did  not 
associate  much  with  his  equals. 

It  also  pleaded  that  the  deceased  was  a  man  of  sound  mind, 
and  was  at  all  times  treated  as  such  by  his  brother.  Dr.  Graham, 
who  often  remonstrated  with  hmi  on  his  habits,  opinions,  and 
manner  of  life ;  that  after  the  execution  of  the  will  propounded, 
his  said  brother  endeavoured  to  persuade  him  to  revoke  or  alter 
it,  and  also  requested  Mr.  Curzon,  a  friend  of  the  deceased's,  to 
get  him  to  make  a  codicil  in  his  (Dr.  Graham's)  favour. 

A  responsive  allegation,  given  in  on  behalf  of  Dr.  Graham, 
pleaded  in  substance,  that  in  May  1849,  the  deceased  became 
very  unwell,  suffered  much  from  asthma  and  suffusion  of  water 
on  the  chest,  and  in  consequence  thereof  became  very  weak  and 
exhausted ;  that  at  such  time,  and  until  his  death  on  the  22nd  of 
June,*  the  deceased  laboured  under  a  chronic  disease  of  the  brain ; 
that  his  appearance,  manners,  and  langu^e,  were  strange  and 
wild ;  that  he  was  passionate  in  his  temper,  and  inadequately 
and  irrationally  excited  from  trivial  causes ;  that  he  frequently 
continued  talking  incessantly  for  hours  together,  in  a  wild, 
rambling,  and  incoherent  manner,  and  until  he  became  quite 

A  A   4 


360 


THE  ECCLESIASTICAL  AND  ADMIRALTY  SEFORTS. 


1854. 

AnSTKM 

<igainst 
Graham. 

PlecuUngM, 


Judgment, 
March  31. 


exhausted;  that  he  wandered  in  talking  fpom  one  subject  to 
another  without  connection ;  that  his  attention  could  not  be  kept 
to  one  subject  for  any  length  of  time,  and  ^Aa^  when  asked  about 
his  health  he  gave  absurd  and  irrational  answers ;  that  he  band- 
aged and  covered  his  face  with  handkerchiefs,  and  objected  or 
refused  to  allow  them  to  be  removed,  and  declared  that  he  did 
so  ^'  to  prevent  false  impressions  being  made  upon  his  mind ; " 
that  he  sometimes  refused  to  take  any  food  whatever,  or  to  take 
the  necessary  medicines,  and  declared  that  **  it  was  contrary  to 
his  religious  principles  and  to  the  will  of  God  to  do  so,"  and 
that  *^  all  depended  on  the  will  of  Ood ; "  that  he  also  declared 
that  "  God  and  he  were  one,''  and  that  **  he  was  next  to  GtKl," 
and  was  **  a  second  prophet,"  and  that  '^  he  knew  he  should  not 
die,"  or  expressed  himself  in  an  irrational  and  insane  manner  to 
that  or  the  like  effect ;  that  during  the  latter  part  of  May  1849, 
and  thenceforth  <Iown  to  the  day  of  his  death,  the  deceased  was 
insane  and  of  unsound  mind,  and  incapable  of  making  his  will. 
It  then  pleaded,  that  whilst  of  sound  mind  the  deceased  always 
entertained  and  expressed  great  affection  for  his  brother.  Dr. 
Graham,  the  party  in  the  cause. 

A  counter-plea  was  given  in  on  behalf  of  Mr.  Austen,  to  the 
effect  that  the  only  diseases  under  which  the  deceased  then 
suffered,  and  of  which  he  died,  were  bronchitis  and  organic 
affection  of  the  heart;  that  he  never  suffered  under,  nor  exhibited 
any  symptoms  of  any  disease  of  the  brain,  either  acute  or  chronic; 
that  he  exhibited  no  illusion  whatever,  &c 

The  cause  was  delayed  for  some  time  in  consequence  of  the 
illness  of  the  late  Sir  Herbert  Jenner  Fust,  but  was  heard  by 
the  present  learned  Judge  of  t\ie  Prerogative  Court  on  the  16th 
of  March,  and  20th  and  28th  of  April  1852,  and  on  the  26th  of 
July  following  he  delivered  his  judgment,  and  stated  that  if 
further  evidence  had  been  before  him  he  should  have  been  in- 
clined to  pronounce  for  the  papers  executed  on  the  8th  of  June ; 
but  that  as  to  the  will  of  the  12th,  his  opinion  was  that  the  de- 
ceased was  of  unsound  mind  when  he  executed  it,  and  therefore 
pronounced  against  it. 

The  present  was  an  appeal  from  that  judgment. 

The  QueerCs  Advoeate  and  Dr.  R,  Phillimore  argued  on  be- 
half of  the  appellant ;  Mr.  Rolt  and  Dr.  Twiss  on  behalf  of  the 
respondent. 

The  judgment  of  their  Lordships  was  delivered  by  the  Kt.  Hon. 
T.  Pemberton  Leigh. 

This  is  an  appeal  from  a  sentence  of  the  Prerogative  Court  of 
Canterbury,  pronouncing  against  the  validity  of  an  instrument 
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bearing  date  the  12th  of  June  .1849,  purporting  to  be  the  will      .  ^^^'  . 
of  James  William  Graham,  AutrsN 

It  was  not  disputed  that  the  instrument  was  properly  executed  oSakjim. 
and  attested,  and  that  its  contents  were  in  conformity  with  the  j^tAamenL 
intentions  of  the  deceased  so  far  as  he  was  l^ally  capable  of  j^  .^  ^^^  ^^ 
forming  any ;  but  it  was  contended  that  the  deceased  was  of  un-  pntedthat  the 
sound  mind  when  the  alleged  will  was  made,  and  of  that  opinion  ^'^roperly 
was  the  learned  Judge  in  the  Court  below.  executed,  and 

The  judgment  appears  to  have  been  founded  partly  upon  the  formitj  with 
inference  to  be  drawn  from  an  extraordinary  bequest  in  the  will,  theintentiaiif 
by  which  the  residue  of  the  deceased's  property  is  given,  after  ceased, 
erecting  a  cenotaph  to  him  in  Constantinople,  to  the  poor  of  that  The  judgment 
city,  and  partly  upon  parol  evidence  of  wild  and  extravagant  ^^^  ^^[ri 
language  and  behaviour  of  the  deceased  about  the  time  when  the  founded  upon 
instrument  was  signed,  and  particularly  upon  the  testimony  of  ^[JJ'^J^" 
a  gentleman  of  the  name  of  Ellaby,  a  solicitor,  who  prepared  and  of  the  refidBe» 
attested  the  instrument.  paroUr^ 

The  deceased  died  on  the  22nd  of  June  1849 ;  he  left  neither  denee  of  ex- 
wife  nor  child  surviving  him:  his  sole  next  of  kin  was  his  langn^of 

brother,  the  respondent.  Dr.  Graham,  who  was  named  as  one  of  ^  deoeaa^ 
-,  ,  ,  about  the  tune 

the  executors  in  the  alleged  will,  a  Mr.  Browne  being  the  other,  of  the  ezecu- 

The  will  was  propounded  by  Mr.  Browne,  but  Dr.  Graham  Jjgj^*^ 
disputing  it,  Browne,  on  the  18th  of  April  1850,  withdrew  from  ^he  cireum- 
the  suit,  and  the  parties  interested  under  the  will  being  cited,  itonceaof  Ae 
Mr.  Austen,  one  of  the  legatees,  on  the  13th  of  June  1850, 
took  up  the  proceedings,  and  filed  a  special  allegation. 

On  the  13th  of  December  1850,  Dr.  Graham  put  in  his 
answers  to  the  allegation,  denying  the  sanity  of  the  deceased 
when  the  will  was  made ;  and  on  the  4th  of  March  1850,  he 
filed  an  allegation  on  his  own  behalf. 

It  is  important  to  attend  to  this  statement,  because  it  shows 
the  nature  of  the  mental  disorder  attributed  to  the  deceased,  and 
at  what  time  and  under  what  circumstances  it  is  supposed  to 
have  commenced. 

By  the  Ist  article  it  is  alleged  that  in  the  month  of  May 
1849,  the  deceased  became  very  unwell,  and  that  during  the 
latter  part  of  that  month,  and  thenceforth  continually  to  the  day 
of  his  death,  to  wit,  on  the  22nd  day  of  June  following,  he  was 
confined  to  his  room,  and  principally  to  his  sofa  and  bed.  It 
then  goes  on  to  describe  his  sufferings  from  asthma,  and  suffusion 
of  water  on  the  chest,  and  alleges  that  in  consequence  he  became 
weak  and  exhausted.  The  2nd  article  alleges  '*  that  during  the 
period  in  the  next  preceding  article  mentioned,  the  deceased  was 
labouring  under  a  chronic  disease  of  the  brain  —  that  his  ap- 
pearance, manners,  and  language,  were  strange  and  wild.'' 
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The  3rd  article  aUeges,  **  that  in  and  during  the  latter  part 
of  the  month  of  May  1849,  and  thenceforth  down  to  the  day  of 


his  death,  the  said  deceased  was,  and  continued  to  be;,  insane 
Judgmeni.  ^^^  ^^  unsound  miod,  and  incapable  of  making  his  wilL"  The 
The  insanity  insanity,  therefore,  here  attributed  to  the  deceased,  is  not  mono- 
Aedw^ei  ™*^>  ^^  madness  confined  to  a  particular  subject,  but  a  general 
is  not  mono-  mental  derangement,  appearing  for  the  first  time  while  he  was 
^^^^^  labouring  under  the  sickness  which  a  few  weeks  afterwards 
mental  deroMff^  terminated  his  life. 

scaring  With  reference  to  this  allegation,  and  the  evidence  adduced 

fl^n^  in  support  of  it,  we  must  examine  into  the  life,  habits,  and 
It  is  neces-  opinions  of  this  gentleman  previously  to  the  time  when  his  in- 
sary  to  iiuiaire  sanity  is  alleged  to  have  commenced ;  for  the  same  behaviour, 
^os  lutbuT  Iftnguage,  and  testamentary  dispositions,  which  would  be  absurd 
and  opinions  and  irrational  in  a  native  of  England,  living  according  to  English 
ceased;  for  habits,  and  entertuning  or  professing  a  belief  in  Christianity, 
^^^dhiT^^  might  not  necessarily  bear  the  same  character  when  pro- 
absnid  and  ceeding  from  a  native  of  India,  or  from  one  who  from  an  early 
rataonalin  period  had  adopted  its  manners  and  modes  of  life,  and  who 
accordbg  to  entertained  or  professed  a  belief  in  Mahometanisnu 
S?^^^  I*  appears  that  the  deceased,  in  very  early  youth,  at  the 
in  Christiaiii^,  age  of  fifteen,  and  before,  probably,  religious  principles  had 

florin  a^natiTe  ^^^  <^7  ^^P  1*00^  ^^  ^  mind,  was  sent  to  India, 
of  In^  or  in  When  there  he  associated  principally  with  natives  of  the 
adopted  its  Country ;  he  devoted  himself  to  the  study  of  Oriental  languages, 
™^beii^  ^  •  ^^^  acquired  an  extraordinary  proficiency  in  them,  being  familiar, 
Mahometan*  as  it  appears,  with  the  Hindustani,  the  Sanscrit,  the  modem 
^'^  Persian,  and  the  Arabic.     By  these  means  he  obtained  and  held 

for  some  time  the  appointment  of  interpreter  to  the  Supreme 
Court  of  Judicature  at  Bombay. 

In  1817,  after  a  residence  of  nearly  twenty  years,  as  it  ap- 
pears, in  India,  he  returned  to  England,  when  he  contracted  a 
marriage  with  a  lady  of  the  name  of  Austen,  by  whom  he  had 
one  son,  who. died  in  his  infancy;  in  1821,  he  returned  to  India 
with  his  wife,  who  died  there ;  and  in  1832,  he  himself  having 
lost  a  situation  which  he  held  in  the  East  India  Company, 
finally  returned  to  England,  and  remained  there  till  his  death. 

During  his  residence  in  England,  between  1817  and  1821,  it 
appears  that  he  relinquished  in  favour  of  his  brother.  Dr.  Gra- 
ham, all  the  expectations  which  he  might  reasonably  entertain 
to  share  in  the  property  of  his  father  (who  was  then  living)  at 
his  death ;  and  his  father  accordingly,  on  the  20th  of  March 
1821,  by  his  will,  devised  the  bulk  of  his  estate  to  his  younger 
son.  Dr.  Graham,  assigning  as  a  reason  for  it,  '^  that  his  eldest 
son.  Captain  T«  W.  Graham  (the  deceased)  was  already  pro- 
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Tided  for  by  his  own  talents  and  industry^  and  had  yoluntarilj 
relinquished  all  expectations  from  him." 

This  circnmstanoe  becomes  yery  important  in  more  than  one 
view,  with  respect  to  what  afterwards  took  place. 

Of  the  opinions  which  this  gentleman  had  formed,  and  the 
habits  he  contracted  in  India,  Dr.  Graham,  in  his  answer  to  the 
3rd  article  of  the  appellant's  allegation,  gives  the  following 
account :  — 

He  says  *^  that  his  brother  associated  much  with  the  natives 
of  India,  and  was  familiar  with  the  mythologies  and  religions  of 
several  Eastern  nations,  and  with  their  opinions,  customs,  and 
habits,  many  of  which  he  liked  and  adopted ;  and  that,  in  con- 
sequence thereof,  and  also,  as  respondent  believes,  of  his  strange 
and  extraordinary  conduct  and  behaviour,  he  was  generally 
called  and  known  as    '  Hindu  Graham,'  and  also  as    ^  Mad 
Graham,'  and  that  he  openly  favoured  and  approved  of  the 
Mahometan   and  Hindu  religions,  and  occasionally  expressed 
his  belief  therein,  and  practised  some  of  their  forms  and  cere- 
monies." 

Now,  this  is  the  description  given  of  this  gentleman  at  a 
time  when,  however  eccentric  his  conduct  might  be,  no  ques- 
tion was  raised  as  to  his  perfect  competency  to  manage  himself 
and  his  affairs. 

He  continued  to  entertain,  or  at  least  to  profess  these  opinions, 
and  to  practise  these  customs,  after  his  return  to  England,  in 
1832  ;  he  had  no  settled  religious  belief,  affecting  to  take  what 
he  considered  good  of  all  religions ;  he  studied  the  Koran  and 
commentaries  upon  it,  in  Arabic,  and  other  books  in  different 
Eastern  languages,  shunned  the  company  of  Europeans,  and 
lived  in  a  very  small  house  in  great  seclusion,  with  a  young 
woman  of  the  name  of  Grear,  who  seems  to  have  been  his  mis- 
trees  when  she  was  only  sixteen  years  of  age.  All  that  we  hear 
of  his  proceedings  is  connected  with  the  East ;  the  only  em- 
ployment of  which  we  are  told  is  that  of  translator  of  docu- 
ments in  the  office  of  an  envoy,  wh(Hn  the  Rajah  of  Sattarali 
had  sent  over  to  this  country,  an  employment  in  which  he  seems 
to  have  been  engaged  for  more  than  two  years  before  his  death ; 
and  the  only  public  matter  in  which  we  hear  of  his  taking  part 
is  the  advocacy  of  the  Bajah's  claims  at  the  India  House,  and 
the  promotion  of  the  return  to  Parliament  of  a  gentleman  who 
it  was  understood  was  to  advocate  them  in  the  House  of  Com- 
mons. In  all  money  matters  he  was  precise  and  exact,  and  lived 
with  great  economy  on  a  very  small  income. 

In  the  midst  of  these  engagements,  and  in  the  month  of  May 
1849,  he  was  attacked  by  the  illness  of  which  in  the  following 
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No  will  made 
in  bodily  uck- 
ness  coidd 
show  more 
power  of 
thought,  judg- 
ment, and 
reflection 
than  that 
made  upon 
the  8th  of 
June. 


month  he  died.  He  consulted  in  the  first  instance  Dr.  Riding, 
a  physician  who  attended  him  till  the  8th  of  June,  when,  being 
dissatisfied  with  the  efiect  of  the  remedies  which  had  been  pre- 
scribed for  him,  he  determined  to  resort  to  other  advice. 

The  complaint  under  which  he  was  labouring  was  of  a  very 
alarming  character,  and  was  attended,  as  Dr.  Biding  describes 
it,  with  paroxysms  or  fits  of  difficulty  in  breathing. 

On  the  night  between  the  7th  and  8th  of  June,  when  he  was 
sufiering  from  these  paroxysms,  which  he  thought  (very  pro- 
bably erroneously)  had  been  aggravated  by  the  medicines  pre- 
scribed for  him,  he  determined  to  send  for  the  apothecaries  who 
had  attended  him  on  some  former  occasions,  —  two  gentlemen, 
a  father  and  son,  of  the  name  of  Browne,  who  carried  on  busi- 
ness as  surgeons  and  apothecaries  in  the  neighbourhood  of  his 
residence. 

He  was  immediately  visited  by  Mr.  Browne,  junior,  and 
what  then  took  place  is  stated  in  that  gentleman's  answer  to  the 
9th  interrogatory. 

Upon  carefully  comparing  this  gentleman's  evidence  with  the 
documents  to  which  it  refers,  there  is  a  discrepancy  between 
the  evidence  and  the  instruments,  which  was  not  observed  upon, 
either  in  the  Court  below,  as  it  should  seem,  or  before  us  at  the 
Bar,  but  which  serves  to  remove  ope  difficulty  which  had 
occurred  to  us,  in  comparing  the  will  of  the  8th  of  June  with 
that  which  is  now  in  question.  By  the  first,  the  four  Great 
North  of  England  Railway  shares  are  given  absolutely  to  Sarah 
Gear;  by  the  latter  they  are  given  to  her  only  for  life;  but  by 
Mr.  Browne's  testimony  it  appears  that  the  latter  bequest  was 
what  the  testator  really  meant,  for  the  words  attributed  to  him 
are :  —  '^  I  have  four  North  of  England  shares,  which  I  should 
wish  to*  be  held  in  trust ;  the  interest  to  be  for  the  benefit  of 
Sarah  Gear.** 

Some  hours  after  this  transaction  had  taken  place.  Dr.  Riding 
called  to  see  his  patient,  who  mentioned  the  fact  of  his  having 
made  his  will,  and  his  satisfaction  at  having  done  so. 

It  is  impossible,  we  think,  for  any  will  made  in  the  extremity 
of  bodily  sickness  to  be  more  free  from  suspicion,  or  to  show 
more  power  of  thought,  judgment,  and  reflection,  than  that  of 
which  an  account  is  thus  given  by  Mr.  Browne.  The  proposal 
to  make  it  originates  with  the  testator ;  the  urgent  reasons  for 
mining  it  are  stated  by  him;  he  enumerates  carefully  and 
accurately  the  difierent  items  of  which  his  property  consists ; 
he  dictates  every  bequest;  he  assigns  the  reasons  for  those  which 
he  makes,  and  for  omitting  one  which  might  naturally  have  been 
expected  to  be  found  there ;  and,  considering  the  little  affection 
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which  subsisted  between  himself  and  his  brother  (a  fact  which      ,  ^^^*  , 
is  fully  established  by  the  evidence),  and  what  he  had  already       Ausrsir 
done  for  him,  the  will  seems  as  reasonable  in  all  its  provisions      q^^^, 
as  any  which  could  be  suggested.     We  collect  it  to  have  been      j^dameiu, 
the  opinion  of  the  learned  Judge  in  the  Court  below,  that  if  y^^^  ^^old 
this  will  had  been  propounded,  it  must  undoubtedly  have  been  haye  been 
admitted  to  probate,  and  if  nothing  further  had  been  done  by  ^^  to^ro- 
the  testator,  we  should  entirely  have  concurred  in  that  opinion,    bate,  if 

It  occurred,  however,  unfortunately,  to  Mr.  Browne,  senior,  sabsequently 
a  day  or  two  after  this  will  had  been  made,  that  it  would  be  o«co"^ 
better  that  the  testator's  intentions  should  be  carried  out  in  a 
more  formal  manner,  and  he  made  this  suggestion  to  the  tes- 
tator, —  a  tolerably  strong  proof  that  he  at  least  had  no  doubt 
of  the  testator's  capacity  at  this  time.  The  testator  adopted 
the  suggestion,  and  Mr.  EUaby,  a  solicitor  (an  acquaintance  of 
Mr.  Browne's),  was  called  in. 

On  the  4th  of  June,  about  three  o'clock  in  the  afternoon,  this  The  eridence 
gentleman  attended  with  Mr.  Browne,  senior,  at  the  house  of  ^he  solicitor  is 
the  deceased,  and  his  evidence  throughout  is  very  remarkable.   ^«JT  wmwk- 
The  two  papers  containing  the  existing  will  which  had  been 
written  by  Mr.  Browne,  junior,  were  shown  to  him,  and  he 
says  "  that  he  was  asked  if  they  were  a  legal  or  valid  will ;  ** 
he  told  them,  "  No,**  adding,  *^  that  they  would  do  for  instruc- 
tions, but  that  he  had  better  draw  up  a  proper  wilL"     The 
statement  that  these  papers  did  not  contain  a  valid  will  seems 
very  extraordinary  from  a  professional  man. 

He  took  these  papers,  however,  as  instructions,  together 
with  a  copy  of  the  list  of  the  testator's  property,  which  had 
been  made  out  by  Mr.  Browne  Junior,  and  from  these  materials, 
he  tells  us,  that  before  he  saw  the  testator,  he  prepared  the  draft 
of  a  will ;  that  he  was  afterwards  shown  into  the  testator's  bed- 
room, where  the  testator  was  lying,  to  whom  he  read  over  the 
draft.  After  a  great  deal  of  conversation,  he  says  he  called 
the  testator's  attention  to  the  fact  that  the  residue  of  his  pro- 
perty was  undisposed  of.  After  some  consideration  the  testator 
stated  that  he  had  been  thinking  of  an  eleemosynary  bequest ; 
and  as  he  had  been  talking  much  about  the  Turks  and  Con- 
stantinople, and  had  told  Mr.  Ellaby  that  he  was  a  Mussulman, 
Mr.  Ellaby  says  he  suggested  that  perhaps  he  would  like  to 
leave  the  residue  to  the  poor  of  that  city.  He  approved  of  this 
suggestion,  and  said  that  he  would  adopt  it,  and  would  have 
a  cenotaph  erected  to  himself  at  Constantinople,  where  a  light 
might  be  kept  constantly  burning,  and  prayers  be  said  for  his 
soul. 

A  will  was  finally  prepared,  containing  a  bequest  to  this 
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ceased's capa* 
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the  attesting 
witness,  de- 
pose strongly 
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ceased's capa- 
city at  the 
time  of  the 


effect,  dated  and  executed  on  the  11th  June>  and  attested  by 
Mr.  Ellaby,  who  had  prepared  it,  and  by  Mr.  McDonald,  an 
assistant  of  Mr.  Browne,  senior,  and  who  was  in  the  house  as 
the  medical  attendant  of  the  deceased.  Before  Mr.  EUaby  re- 
tired the  testator  expressed  a  wish  to  communicate  to  the 
Turkish  ambassador  the  bequest  which  he  had  thus  made,  and 
as  Mr.  EUaby  suggested  some  doubts  about  the  validity  of  the 
bequest  of  the  residue,  it  was  arranged  that  he  should  call  again 
on  the  following  day,  and  see  the  testator  on  the  subject.     . 

Mr.  EUaby's  doubts  at  this  time  were  confined  to  the  validity 
of  the  bequest  of  the  residue,  and  were  founded  on  its  extra- 
ordinary character;  doubts  as  to  the  testator's  capacity  to  make 
any  bequest  he  appears  to  have  entertained  none. 

The  result  of  Mr.  Ellaby's  further  consideration  was,  that  it 
would  be  better  to  omit  the  direction  in  the  will  of  the  11th, 
that  prayers  should  be  offered  for  the  testator  at  the  cenotaph, 
in  Constantinople;  and  he  therefore  had  the  will  re-copied, 
with  that  alteration,  in-order  that  in  its  altered  form  it  might  be 
re*<executed  — an  alteration  hardly,  under  any  circumstances,  of 
sufficient  importance  to  make  it  worth  while  to  have  a  new  will, 
but  which  it  is  utterly  impossible  to  suppose  that  Mr.  Ellaby 
would  for  one  moment  have  contemplated  carrying  into  execu- 
tion if  he  had  found  the  testator  on  the  12  th  in  his  opinion  less 
capable  of  testamentary  disposition  than  he  had  been  on  the 
1 1th ;  or  if  he  (Ellaby)  had  then  conceived  doubts  as  to  the 
testator's  sanity,  which  certainly  had  not  entered  his  mind  on 
the  preceding  day. 

He  went  again  to  the  testator's  house  on  the  12  th,  about 
three  o'clock,  with  the  copy  of  the  new  will,  and  he  found  there 
two  gentlemen  from  the  Turkish  ambassador's  office,  who  had 
been  sent  there  in  consequence  of  the  testator's  wish  to  explain 
what  he  had  done  by  his  will  for  the  poor  of  Constantinople. 
The  gentlemen,  natives  of  Turkey,  were  at  that  time  in  conver- 
sation with  the  testator ;  one  of  them,  Mr.  Zohrab,  has  been 
examined  as  a  witness ;  he  speaks  to  the  conversation  which  he 
had  with  the  testator,  which  lasted  about  half  an  hour,  and  in 
which  the  testator  professed  himself  to  be  a  Mahomedan,  and 
he  concludes  his  testimony  with  these  words:  — 

'*  The  said  deceased  was  very  ill  at  the  time,  but  he  was  per- 
fectly sensible,  and  was  perfectly  conscious  that  his  dissolution 
was  approaching  ;  his  bodily  strength  was  prostrated  by  illness^ 
but  he  had  a  great  deal  of  energy  of  mind  about  him,  and  be 
was,  in  my  opinion,  when  I  then  saw  him,  of  Bound  and  perfect 
mind,  memory,  and  understanding,  and  fully  capable  of  making 
his  will,  and  of  doing  any  other  act  of  business  of  that  or  the 
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like  nature,  requiring  thought,  judgment,  and  reflection.    I      .  ^^'  . 
am  a  Christian  myself,  and  the  only  peculiarity  I  remarked  in       Austbn 
the  deceased  was  his  being,  or  professing  to  be,  a  firm  believer      q^^^ 
in  Mahometanism  in  a   Christian  country,  and  having  been      j^idamau 
brought  up  a  Christian,     He  appeared  to  have  studied  the  Koran  execution  of 
a  great  deal,  and  he  quoted  from  commentaries  upon  it."  the  instrument 

Is  it  possible  to  have  more  exclusive  or  more  unexceptionable  poanded. 
testimony  than  this  as  to  the  testator^s  state  of  mind,  or  apply- 
ing more  directly  to  the  time  of  the  execution  of  the  will  in 
question.  Lnmediately  after  these  gentlemen  had  left  the  room 
the  new  will  is  executed,  and  attested  by  Mr.  EUaby  and  Mr. 
Fisher,  a  neighbour  of  the  testator,  who  was  sent  for  to  be  a 
witness. 

Mr.  Fisher,  in  his  evidence,  says : — I  conversed  with  the  tes- 
tator, both  before  and  after  the  signing  of  the  sud  will ;  he  did 
not  seem  to  be  in  any  pain ;  he  was  lying  on  the  bed,  quite  airy 
and  comfortable.  I  said  to  him,  '^  I  am  sorry  to  see  you  so  ill, 
Mr.  Graham ; "  and  he  answered,  '*  Oh,  I  am  not  so  ill ;  my 
lungs  and  my  constitution  are  good,  but  I  am  troubled  with  this 
phlegm  ;  "  and  he  patted  his  chest  in  a  mann^  which  I  con- 
sidered as  indicating  the  soundness  of  his  chest  and  lungs.  The 
deceased  and  I  then  kept  on  conversing,  while  the  other  gentle- 
man was  doing  some  writing  to  the  will ;  what  that  conversation 
was  I  do  not  remember.  Then  came  the  s^ning  of  the  will, 
and  when  that  was  finished  I  wished  the  testator  good  bye. 
This  is  what  I  recollect  took  place.  The  deceased  was  upwards 
of  sixty  years  of  age,  I  imagine.  He  did  not  seem  to  me  to 
be  very  ill  at  the  time  —  he  spoke  cheerfoUy ;  he  was  reclining 
on  the  bed  when  I  first  saw  him,  but  he  got  up  in  his  bed  to 
sign  the  will.  I  believe  the  deceased  to  have  been,  on  the  occa- 
sion to  which  I  have  now  deposed,  perfectly  sane,  of  perfectly 
sound  mind,  memory,  and  understanding ;  perfectly  citable  of 
making  his  will,  and  perfectly  capable  of  doing  any  serious  or 
rational  act  of  that  or  the  like  nature,  requiring  thought,  judg- 
ment, and  reflection. 

Surely  this  is  evidence  entitled  to  very  great  weight.     This  Mr.Fisher'f 
is  no  stranger  called  in  to  witness  the  mere  formal  act  of  sign-  V<^^^^^ 
ing  a  paper,  but  a  person  who  had  a  previous  acquaintance  with  great  wei^u 
the   testator,  who   could  judge  whether  there  was   anything 
unusual  in  his  language  and  demeanour,  who  holds  a  conver- 
sation with  him  for  some  time,  and  states  some  of  its  particulars, 
and  who  speaks  in  the  most  unhesitating  terms  to  his  perfect 
sanity. 

Zohrab*s  evidence  extends  to  the  moment  before  the  will  is 
executed.     Fisher  speaks  to  the  moment  of  execution ;  the  evi- 
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dence  of  both  is  in  perfect  consistencj,  and  that  evidence  is 
confirmed  by  the  solemn  attestation  of  Mr.  Eilaby  himself,  who 
procures  and  witnesses  the  signature  of  the  testator  to  the  in- 
strument, not  under  any  urgent  pressure  lest  the  sick  man 
should  die  intestate  if  he  hesitated,  but  for  no  more  serious 
reason  than  that  the  testator  might  not  direct  prayers  to  be 
offered  up  for  him  in  Constantinople  after  his  death.  It  is  plain, 
from  this  gentleman's  conduct,  that  he  could  not  at  this  time 
have  entertained  any  doubts  as  to  the  testator's  capacity,  and  it 
is  but  justice  to  him  to  observe  that  he  tells  us  in  his  evidence 
that  he  did  not  entertun  any. 

He  says :  "  I  did  not  at  the  time  think  him  to  be  at  all  of 
unsound  mind ; "  and  such  doubts  about  it  as  he  now  entertains 
appear  from  a  subsequent  part  of  his  evidence  to  be  the  result 
of  what  he  has  since  heard,  and  the  inquiries  he  has  made.  To 
such  doubts  no  attention  can,  of  course,  be  paid. 

What  passed  after  the  execution  of  the  will  is  of  much  less 
importance.  Mr.  Eilaby  remained  a  considerable  time  after  this 
with  the  testator,  and  had  a  long  conversation  with  him,  in 
which  he  says  the  testator  expressed  a  belief  in  astrology  and 
necromancy,  and  spoke  of  having  told  fortunes,  and  called  up 
and  seen  a  spirit,  and  other  extravagant  talk  of  the  same  de- 
scription ;  but  this  was  after  the  will  had  been  executed ;  the 
arts  in  which  he  professed  to  believe  were  such  as  were  once 
believed  and  professed  by  some  of  the  most  learned  men  in 
Europe,  and  are  still  believed  and  professed  by  many  of.  the 
Eastern  nations  to  which  this  gentleman  was  so  strongly  at- 
tached. If  more  weight  could  be  attributed  to  particular 
expressions,  separate  from  the  context  of  the  conversation,  than 
we  think  can  be  properly  given  to  them,  we  should  consider 
them,  under  the  circumstances,  rather  as  the  effect  of  that  tem- 
porary delirium  which  is  a  frequent  attendant  in  severe  illness, 
and  great  weakness  and  exhaustion,  than  of  settled  mental  dis- 
order. From  any  delusions  of  this  kind  the  testator  is,  in 
our  judgment,  clearly  shown  to  have  been  free  at  the  time 
when  the  will  was  executed. 

What  passed  when  the  will  of  the  8th  was  prepared  affords, 
as  we  have  already  observed,  the  most  conclusive  proof  of  the 
testator's  capacity  at  that  time.  What  passed  when  the  will  of 
the  11th  was  prepared  we  are  unable  to  collect  with  much  dis- 
tinctness from  Mr.  EUaby's  testimony;  we  are  unwilling  to 
make  any  unnecessary  remarks  upon  his  evidence,  particularly 
as  the  points  to  which  we  are  about  to  advert  were  not  the 
subject  of  observation  at  the  Bar,  and  possibly  some  explanation 
might  be  offered  which  does  not  occur  to  us. 
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But  it  is  plain  that  much  must  have  passed  of  which  no  ao      .  ^^^^'  . 
count  is  given  by  that  gentleman,  and  he  must  be  mistaken  in       Aubtkn 
some  part  of  what  he  says  did  pass.  G^JuaA* 

He  states  that  the  only  instructions  which  he  received  for 
the  new  will  before  he  prepared  the  draft,  were  the  papers        "  ^"**' 
already  written  by  Mr.  Browne,  junior :  but  on  comparini;  these  There  appear 

..,,,.  ,  iro  ^Y^  dwcre- 

instruments  it  is  clear  that  this  cannot  be  so.  pancies  and 

We  have,  in  the  Appendix,  copies  of  these  documents.  The  ^^^'^^v^f 
draft  which  he  says  he  drew  from  the  original  instructions  and  eyidence. 
read  over  to  the  testator,  instead  of  being  a  draft  will,  is  a 
collection  of  confused  memoranda  of  different  bequests  jotted 
down  upon  several  loose  sheets  of  paper,  which  could  not  have 
been  read  over,  in  the  form  in  which  they  stand,  so  as  to  be 
intelligible  to  anybody. 

Again,  the  bequests,  in  the  form  in  which  they  are  there 
could  not  have  been  taken  merely  from  the  former  wilL 

By  that  will,  as  we  have  already  observed,  the  four  railway 
shares  are  given  absolutely  to  Sarah  Gear ;  but  by  this  draft 
and  the  subsequent  will  they  are  given  in  trust  to  her  for  life, 
free  from  the  control  of  any  husband  whom  she  might  marry. 

We  had  at  one  time  feared  that  in  establishing  the  will  now 
propounded,  we  should  have  defeated  what  was  probably  the 
real  intention  of  the  testator,  by  diminishing  the  benefit  given 
to  Sarah  Gear ;  but  on  a  closer  examination  of  Mr.  Browne's 
evidence,  to  which  we  have  already  adverted,  we  find  that  this 
limited  bequest  was  what  he  really  intended.  Is  it  possible  to 
have  stronger  evidence  that  this  bequest  was  not  taken  from 
the  alleged  instructions,  but  procured  from  the  testator  himself, 
who  had  his  real  intentions  thus  carried  into  effect  ? 

Again,  in  the  draft  and  the  will  of  the  11th  we  find  these 
important  words :  *'  And  inasmuch  as  many  .years  ago  I  gave 
up  my  s^re  of  the  property  of  my  late  father  to  my  dear 
brother,  Bobert  Hay  Graham,  M.  D.,  who  has  since  that  time 
been  in  enjoyment  of  it,  I  do  not  therefore  think  it  necessary 
to  make  him  any  bequest,  except  as  hereinafter  appears,  seeing 
that  he  has  already  been  largely  benefited  by  me." 

Now,  of  this  fact  there  is  not  the  slightest  mention  in  the 
former  will ;  nor  does  it  appear  even  to  have  been  communicated 
to  Mr.  Browne.  It  must  therefore  have  been  communicated  by 
the  testator  to  Mr.  Ellaby  verbally.  It  shows  that  much  discus- 
sion must  have  taken  place  as  to  this  will  between  him  and  the 
testator ;  it  shows  the  testator^s  memory  and  judgment  at  the 
time,  and  yet  not  one  syllable  is  found  respecting  it  in  Mr. 
Ellaby's  deposition. 

There  are  many  other  circumstances  in  this  draft  which  show   'P^  iii«truc- 
o  nons  for  the 
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-will  were 
evidently 
taken  from 
the  testator 
himself*  and 
expressed  his 
fall  intentions. 


The  evidence 
must  be  very 
conclusive 
indeed  to 
overturn  such 
an  instrument. 

The  case  of 
Waring  v. 
Waring,  and 
the  doctrine 
there  laid 
down,  is  not 
applicable  to 
the  present 
case. 


that  the  particulars  were  taken  not  merely  from  what  are  called 
the  written  inatructiona^  but  from  the  testator  himself. 

In  these  instructions, — or,  as  we  should  rather  call  them,  will, 
—  two  notes  of  the  East  India  Company  are  disposed  of^  but 
without  mentioning  either  their  dates  or  numbers.  In  this  draft 
and  subsequent  will  both  the  dates  and  numbers  are  mentioned. 
Can  it  be  doubted  that  the  notes  themselves  were  referred  to  and 
produced  by  the  testator  ? 

The  same  observation  may  be  made  with  respect  to  the  Indian 
brooch  with  nine  gems,  and  the  two  Korans,  of  which  there  is 
no  mention  in  the  former  will ;  and  the  introduction  of  the 
name  of  Nix  instead  of  Gear,  in  describing  the  mother  of  Sarah 
Gear.  This  minute  examination  of  the  evidence  satisfies  us 
that  the  instrument  now  in  question  contains  the  clear,  delibe- 
rate intentions  of  the  testator  expressed  on  the  8tb,  at  a  time 
when  there  is  no  question  of  his  sanity,  corrected  in  one  pard- 
cular,  in  which  they  had  been  mistaken,  on  the  llth^  and  on 
that  day  with  this  correction,  and  some  additions  confirmed  by 
the  testator,  under  circumstances  which  shew  that  he  perfectly 
understood  what  he  was  doing,  and  agun  confirmed  by  him 
with  respect  to  the  only  bequest  open  to  any  remark  —  the  be- 
quest of  the  residue  on  the  1 2th,  and  embodied  in  the  will  of 
that  date.  The  evidence  should  be  very  conclusive  indeed, 
which  is  to  overturn  such  an  instrument. 

It  is  true  that  there  may  be  cases  of  the  class  so  elaborately 
discussed  in  the  judgment,  Waring  v.  Waring  (a),  in  which  a 
man  may  be  clearly  insane  upon  one  particular  subject,  and  one 
only,  —  in  which  a  permanent  delusion  rooted  in  the  mind,  and 
irremoveable  in  sickness  or  in  health,  may  create  unsoundness, 
and  yet  may  not  show  itself  in  any  of  the  ordinary  transactions 
of  life.  In  such  cases  the  reasonableness  of  the  will  or  the 
rational  conduct  of  the  individual  who  makes  it  may  be  no 
proof  of  sanity ;  but  this  is  not  a  case  of  that  description.  The 
insanity  attributed  to  the  testator  is  a  general  derangement  of 
the  intellect,  showing  itself  in  wild  and  maniacal  demeanour  and 
incoherent  and  irrational  language.  That  this  gentleman's 
mind  ultimately  sank  under  his  disorder,  and  was  destroyed  be- 
fore life  was  extinct  (as  is  not  unfrequently  the  case)  seems 
proved  by  the  evidence  of  Dr.  Marsden,  who  saw  him  on  the 
19th  June,  three  days  before  he  died ;  but  the  question  is,  what 
was  his  state  on  the  12th,  and  on  this  the  evidentia  ret  is  most 
important.  It  is  completely  confirmed  by  the  evidence  of  Dr. 
Walshe,  who  saw  him  on  the  11th,  12th,  13th,  and  Mth,  —  who 


(a)  5  Notes  of  Cases,  296.;  6  Notes  of  Cases,  388. 
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examined  the  state  of  his  inteUectual  faculties,  and  states  that  *  . 

they  did  not  appear  to  be  affected  by  bis  bodily  ailments ;  that,       AysrsM 
on  the  contrary,  they  appeared  to  be  dear  above  the  ayerage.       cSlham. 
He  says  that  he  did  not  from  his  examination  detect  the  slightest      judgment 
evidence  of  any  organic  disease  of  the  brain,  acute  or  chronic ; 
that  in  his  opinion,  the  deceased,  when  he  saw  him,  was  of 
sound  mind,  memory,  and  understanding,  and  was  capable  of 
making  his  will,  and  of  doing  any  other  serious  or  rational  act 
of  that  nature. 

In  this  opinion,  after  much  and  anxious  consideration,  we  are  The  irill  pro- 

N  *^  «    ,    ,  /.!_••        nounced  tor, 

obliged  to  concur.     We  feel  the  utmost  respect  for  the  opinion  and  the  judg- 
firom  which  we  are  compelled  to  differ ;  but  the  subject  is  one  ^^*^4low 
upon  which,  more  than  perhaps  any  other,  different  minds  are  reversed, 
likely  to  come  to  different  conclusions  on  the  same  evidence ; 
and  we  most  humbly  advise  her  Majesty  to  reverse  the  judg- 
ment complained  of,  and  to  admit  the  disputed  instrument  to 
probate. 

Practically,  perhaps,  the  result  will  not  be  very  different 
from  that  which  would  have  attended  the  establishment  of  the 
vrill  of  the  8th ;  for  as  we  shall  advise  that  the  cost  of  all  parties, 
both  in  the  Court  below  and  in  this  Court,  should  be  paid  out  of 
the  estate,  it  is  to  be  feared  that  there  will  be  very  little  reudue 
]e£t  to  provide  for  the  objects  either  of  the  testator's  vanity  or 
of  his  benevolence. 

Judgment  of  the  Court  below  reversed,  and  the  Costs  6f  all 
costs  of  all  parties  to  be  paid  out  of  the  estate,  pafjie*  ^  p«, 

.  ,       pAid  out  of  tlic 

Proctor  for   Mr.  Austen,   Edwards ;    for  the  next  of  Idn,  estate. 
Nicholl. 


TOOTH  agaimt  BARROW,  falsely  calling  H£RS£LF       coub^f 

TOOTH.  Canterbubt. 

f-p  May  11. 

X  HIS  was  a  suit  of  nullity  of  marriage  by  reason  of  undue  The  illegiti- 
publication  of  banns.     It  was  brought  by  virtue  of  letters  of  '^^^'^^^'' 
request  from  the  commissary-general  of  the  city  and  diocese  of  who  had  lost 
Canterbury,  by  Charles  Tooth,  of  Cranbrook,  in  the  county  of  ^^e'lnr^ 
Kent,  and  diocese  of  Canterbury,  against  Elizabeth  Barrow,  acquired  an- 
spinster,  falsely  calling  herself  Tooth,  and  pretending  to  be  the  man-ied  by 
wife  T)f  the  said  Charles  Tooth.  ^ja^s  P"^- 

mi        •  /»   1  1  -r      1  lished  in  her 

The  Circumstances  of  the  case  were  these.     In  the  year  1847,  original  name, 
Mr.  Robert  Tooth,  a  gentleman  residing  at  Cranbrook,  and  the  f^^J^^^^ 

of  such 
mother,  bat  of  the  mother's  brother,  who,  at  the  marriage,  also  represented  himself  as  her  father, — 
Held,  under  the  circumstances,  -which  were  surrounded  with  fraud,  that  the  marriage  was  had 
without  due  publication  of  banns,  and,  both  parties  being  cognizant  thereof,  was  null  and  void. 
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father  of  Charles  Tooth,  the  party  proceeding,  articled  his  son, 
then  sixteen  years  of  age,  to  Mr.  J.  E.  Wilson,  of  Cranbrook,  a 
solicitor,  and  arranged  for  his  residence  in  Mr.  Wilson's  house. 
Mr.  Wilson  was  clerk  to  the  guardians  of  the  Cranbrook  Union, 
and  about  the  15th  or  16th  of  the  month  of  March  1848,  a  young 
person  named  Elizabeth  Barrow  called  at  his  office  to  make 
application  for  the  situation  of  schoolmistress  to  the  workhouse, 
which  was  then  vacant.  Mr.  Charles  Tooth  saw  her,  appears  to 
have  been  struck  with  her,  followed  her  when  she  left  the 
office,  and  made  an  appointment  to  meet  her  in  the  course  of 
the  same  day.  In  a  very  short  time  she  persuaded  him  to 
marry  her,  but  he,  well  knowing  he  should  be  unable  to  obtain 
his  father's  consent,  arranged  with  her  to  be  married  clan- 
destinely, and  immediately  to  take  their  departure  for  Australia. 
Accordingly,  on  the  8th  of  April  following  he  ran  away  from 
Mr.  Wilson's  house,  came  to  London,  and  for  some  days  eluded 
the  vigilance  of  the  police,  who  had  been  employed  by  Mr. 
Wilson  and  Mr.  Tooth  to  discover  him.  On  the  14th  of  April, 
he  was  married  by  banns  to  Elizabeth  Barrow,  at  the  parish 
church  of  St.  Olave,  Southwark,  and  on  the  17th  was  dis- 
covered by  the  police,  was  separated  from  her,  and  conveyed 
to  the  residence  of  his  father,  after  which  time  he  never  saw  her 
again ;  for  on  the  23rd  of  the  same  month  his  father  sent  him 
away  to  Sydney. 

Subsequently  circumstances  came  to  the  knowledge  of  Mr. 
Tooth's  family  which  induced  them  to  take  steps  towards  his 
obtaining  a  divorce  a  mensd  et  thoro  from  his  wife ;  but  in  the 
course  of  the  inquiries  that  were  then  instituted,  certain  facts 
transpired  that  led  to  the  institution  of  the  present  suit  for  nul- 
lity, on  the  ground  of  undue  publication  of  banns. 

Elizabeth  Barrow  was  the  illegitimate  daughter  of  a  person 
named  Sarah  Tooth  (not  a  relation  of  the  party  proceeding), 
who,  when  her  daughter  was  about  four  years  old,  married  a 
man  named  George  Barrow.  After  their  marriage  Elizabeth 
constantly  lived  with-  them,  and  seems  to  have  been  always 
called  and  known  by  the  name  of  Barrow,  from  the  time  she 
was  five  or  six  years  old;  so  much  so  that  it  was  generally  sup- 
posed in  Cranbrook  that  she  was  the  legitimate  daughter  of 
George  and  Sarah  Barrow. 

A  libel,  consisting  of  nineteen  articles,  was  given  in  on  behalf 
of  Mr.  Charles  Tooth.  No  appearance  having  been  given  for 
the  wife,  the  proceedings  were  carried  on  in  pcenam. 

The  above  facts  having  been  stated  at  length  in  the  former 
articles,  it  was  pleaded  in  the  eleventh,  — 

That  Charles  Tooth  became  fondly  attached  to  Elizabeth 
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Barrow,  who  indaced  and  preyailed  upon  him  to  agree  to  be 
married  to  her ;  whereupon  it  was  arranged  between  him  and 
the  said  E.  B.  to  procure  the  publication  of  banns  of  marriage 
between  himself  and  her  in  the  parish  church  of  St.  Olave,  in 
the  borough  of  South wark  ;  and  as  the  said  C.  T.  well  knew, 
and  represented  to  the  said  E.  B.,  that  his  father  would  not 
consent  to  their  said  intended  marriage,  it  was  at  the  same  time 
knowingly  and  wilfnUy  arranged  between  them,  with  a  view  to  effec- 
tual concealment,  that  the  said  E.  B.  should,  in  the  said  banns,  be 
described  by  the  names  of  Elizabeth  Tooth,  and  not  by  her 
names  of  use  and  reputation.  That  the  said  E.  B.,  with  the 
privity  of  the  said  C.  T.,  thereupon  communicated  the  said  ar- 
rangement to  Sarah  Dungey,  and  told  her  that  as  the  family  of 
the  said  C.  T.  had  friends  residing  in  the  parish  of  St.  Olave, 
the  names  of  Elizabeth  Tooth  would  be  less  likely  to  attract 
their  attention  than  the  names  of  Elizabeth  Barrow,  as  they 
would  be  considered  those  of  a  relatiop;  and  thereupon  re- 
quested her  to  procure  the  publication  of  banns  of  marriage  in 
the  names  of  Charles  Tooth  and  Elizabeth  Tooth  in  the  said 
church.  That  the  said  Sarah  Dungey  accordingly  proceeded 
to  the  said  church,  and  procured  the  publication  of  such  banns ; 
that,  such  banns  were  published  accordingly  in  the  said  church 
on  Sunday,  the  26th  of  March,  and  the  next  two  following 
Sundays. 

The  twelfth  article  pleaded.  That,  in  pursuance  of  the  banns 
of  marriage,  so  unduly  published,  a  pretended  marriage  was  in 
fact  solemnized  on  the  14th  of  April  1848,  in  the  said  church, 
between  the  said  Charles  Tooth  and  Elizabeth  Barrow,  and 
that  an  entry  thereof  was  made  in  the  register  book,  imder 
the  names,  and  by  the  description,  of  Charles  Tooth,  bachelor, 
eon  of  Robert  Tooth,  merchant,  and  Elizabeth  Tooth,  spinster, 
daughter  of  Edward  Tooth,  shoemaker,  and  both  as  of  full  age, 
and  as  residing  at  No.  168.  Tooley  Street,  in  the  said  parish. 
That,  on  such  occasion,  Elizabeth  Barrow,  in  the  presence  and 
with  the  knowledge  of  the  said  Charles  Tooth,  subscribed  to 
the  said  entry  of  marriage,  the  names  of  Elizabeth  Tooth ;  that, 
on  such  occasion,  the  said  E.  Barrow  was  accompanied  by  Ed- 
ward Tooth,  the  brother  of  the  said  Sarah  Barrow ;  that  the 
said  Edward  Tooth,  by  previous  agreement  with  the  said  E. 
Barrow  and  the  said  C.  Tooth,  falsely  represented  himself  as  her 
father,  and  in  such  character  subscribed  his  name  to  the  said 
entry  of  marriage ;  that  the  said  Edward  Tooth  never  had  a 
daughter ;  that  the  said  marriage  was  solemnized  without  any 
license  having  been  obtained,  and  that  therefore  the  marriage,  so 
knowingly  an^  wilfully  had,  without  due  publication  of  banns^ 
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was  and  is  null  and  void  to  all  intents  and  purposes  in  the  law 
whatsoever,  &c. 

Upon  this  Ubel,  nineteen  witnesses  were  examined  {a),  who 
fully  proved  its  contents. 

Dr.  Twiss  and  Dr.  Spinks  appeared  for  Mr.  Charles  Tooth ; 
but. 


Judgment, 


Sir  John  Dodson  said, — I  do  not  think  I  need  trouble  you 
to  argue  the  case.  As  the  proceedings  have  been  carried  on  in 
poenam,  I  considered  it  my  duty  more  narrowly  to  watch  the 
case,  and  when  I  admitted  the  libel,  I  did  so  conditionally,  and 
reserved  my  decision  as  to  the  effect  of  the  circumstances  pleaded 
until  I  saw  the  evidence  to  prove  them.  I  have  now  read  that 
evidence,  and  I  think  it  clearly  proved  that  this  young  girl  was 
universally  known  by  the  name  of  Elizabeth  Barrow,  and  that,  in 
fact,  no  one  in  Cranbrook  knew  her  at  all  by  the  name  of  Tooth. 
It  is  also  clearly  proved  that  both  the  parties  were  cc^izant  of 
the  fact  that  the  banns  were  not  published  in  the  name  of  Bar- 
row, but  in  the  name  of  Tooth,  and  yet  knowingly  and  wilfully 
intermarried. 

When  I  admitted  the  libel  I  entertained  some  doubt  whether, 
in  the  case  of  an  illegitimate  child,  the  publication  of  the  banns 
in  the  name  of  its  mother,  instead  of  the  name  of  notoriety  and 
repute,  would  necessarily ^be  such  an  undue  publication  as  would 
nullify  the  marriage.  No  doubt  the  name  which  a  person 
under  such  circumstances  has  fully  acquired,  is  that  in  which 
the  publication  of  banns  should  take  place ;  but  I  apprehend 
there  might  be  a  case  in  which,  without  any  fraudulent  intent, 
and  from  an  innocent  misapprehension  of  what  was  correct,  the 
name  of  the  mother  might  be  used  instead  of  that  subsequently 
acquired,  and  under  such  circumstances  the  Court  might  hesitate 
to  pronounce  the  marriage  a  nullity. 

The  evidence,  however,  in  this  case,  has  removed  any  diflSi- 
culty  which  the  Court  might  otherwise  have  felt.  The  witness, 
Sarah  Dungey,  cleariy  proves  that  the  publication  of  the  banns 
in  the  name  of  Tooth  was  made  with  a  fraudulent  intent,  and 
not  by  innocent  mistake ;  and  that  it  was  in  fact  the  assumption 
by  Elizabeth  Barrow  of  the  name  of  Tooth,  as  the  pretended 
daughter  of  Edward  Tooth,  and  not  the  resumption  of  the 
name  as  the  illegitimate  daughter  of  Sarah  Tooth.  In  her 
deposition  on  the  11th  article  she  says:  "The  said  Elizabeth 
Barrow  thereupon  gave  me  a  paper  with  the  names  of  the  said 
Mr.  Charles  Tooth  and  herself  written  on  it  for  the  purpose  of 
my  getting  such  banns  published,  and  the  name  of  the  church 

(a)  The  whole  of  the  evidence  in    Cranbrook  and  Tunbridce  Wells,  un- 
ihk  case  was  taken  mthin  five  days  at    der  a  commission  from  Uie  Court. 
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where  they  were  to  be  so  published  was  written  upon  the  said 
paper  as  welL  As  soon  as  she  gave  me  the  said  paper  I  per- 
ceived that  she  had  written  her  name  upon  it  as  Elizabeth 
Toothy  and  I  thereupon  said  to  her,  *  What  1  is  your  name 
Tooth?  I  always  understood  your  name  was  Barrow.'  And 
she  replied,  *  Oh,  no ;  my  proper  name  is  Tooth.' "  The  witness 
then  goes  on  to  say,  **  I  had  always  heard  the  said  Elizabeth 
Barrow  called  and  spoken  of  by  the  name  of  Barrow,  and  never 
by  the  name  of  Tooth;  and  so  when  she  told  me  that  her  proper 
name  was  Tooth,  I  looked  very  much  puzzled,  and  she  therefore 
added,  *'  Mr.  Edward  Tooth  of  Tunbridge  is  my  father ;  he  is 
in  goad  circumstances;  if  we, can  but  accomplish  our  marriage, 
he  will  do  something  for  me."  Such  is^Sarah  Dungey's  evidence 
upon  the  point,  and  there  is  nothing  whatever  to  discredit  her. 
She  is,  moreover,  fully  corroborated  by  the  fact  that  on  the  oc- 
casion of  the  marriage  Mr.  Edward  Tooth  was  present,  and 
represented  himself  as  the  father  of  Elizabeth  Barrow. 

Looking,  therefore,  at  the  whole  of  the  circumstances  of  this 
case,  I  am  of  opinion,  that  the  parties  knowingly  and  wilfully 
intermarried  without  such  a  publication  of  the  banns  as  the  law 
requires,  and  that  consequently  the  marriage  is  null  and  void. 

Proctor  for  Mr.  Charles  Tooth,  Tebbs.  . 
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Adkiraltt 
THE  "  ARGO,"  Stenman.  Prkb  Court. 

Aug.  4.  &  15. 

vessel,  belonging  to  a  Russian  owner,  and  sailing  under  The  Order  in 
Russian  colours,  bound  on  a  voyage  from  Havannah  and  Ma-  M^^h^iolo^^ 
tanzas  to  Cork,  for  orders,  was  captured  on  the  6th  of  May  last  exompts  from 
off  Cork  Harbour,  by  her  Majesty's  revenue  cruizer  "  Eliza."       gfa^^^s^^' 

By  permission  of  the  Lords  of  the  Admiralty,  she  sub-  which,  prior 
sequently  proceeded  from  Cork  to  Liverpool,  where  she  dis-  March,  shall 
charged  her  cargo.  ^^^^  sailed 

A  clsum  was  made  by  Mr.  Henry  Sharpe,  of  26.  Broad  Street  foreign  port 
Buildings,  Ix)ndon,  merchant,  on  behalf  of  Gustaf  Bergbom,  ^^^^  ^j?''  *°y 
of  Uleaborg,  in  the  Grand  Duchy  of  Finland,  the  sole  owner  of  Majesty's 
the  vessel.     This  claim  was  ordered  to  be  amended ;  and  Mr.  d®™*°*o°s. 

'  A  vessel 

Sharpe  made  a  further  affidavit,  **  That  he  is  advised  and  be-  under  a 
lieves  that  the  ship  '  Argo,'  although  the  property  of  a  Russian  for^a  voyage^ 
subject,  was  at  the  time,  and  under  the  circumstances  of  her  from  Havan- 
seizure  by  her  Majesty's  revenue  cutter  *  Eliza,'  on  the  5th  tanzas  to 
day  of  May  last,  within  the  protection  of  her  Majesty's  Order  Cork,  sailed 

from  Havan-  ' 
nah  in  ballast 
prior  to  such  date,  took  in  her  cargo  at  Matanzas,  and  sailed  thence  subsequent  thereto. — HelJf 
that  it  was  a  continuous  voyage ;  that  it  commenced  at  Havannah,  where  the  charter-party  was 
entered  into,  and  that  the  ship  must  be  restored  under  the  Order  in  CounciU 
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Documents 
relaxing 
belligerent 
rights  should 
receive  as 
liberal  a  con- 
straction  as  is 
consistent  with 
the  terms 
thereofl 


Special  cir- 
cumstances of 
this  case. 


She  sailed 
under  a 
cliarter-party 
dated  Feb.  7. 
at  Havannah. 


in  Council  (issued  expressly  for  the  purpose  of  lessening  the 
evils  of  war)  of  the  29  th  of  March  last,  exempting  from  capture 
or  detention  Russian  vessels  under  special  circumstances^  and 
as  so  being,  ought  to  be  restored  to  her  Russian  owner.'^ 

The  special  circumstances  are  stated  in  the  judgment. 
•     The  QueerCs  Advocate  and  the  Admiralty  Advocate^  appeared 
for  the  captor. 

Dr.  Addams  and  Dr.  Twissy  for  the  claimant. 

Dr.  Lushington.  This  is  a  Russian  vessel,  captured  on 
May  6th.  She  left  Cuba  on  April  2nd,  with  a  cargo  belonging 
to  Kirkland  and  Company,  Glasgow,  she  reached  Queenstown 
on  May  6th,  and  was  there  seized  by  a  revenue  cutter.  The 
cargo  was  restored,  arid  a  claim  is  now  made  for  the  ship 
and  freight.  The  ship,  being  enemy's  property,  must  be  con- 
demned unless  she  is  protected  by  some  act  of  the  British  Go- 
vernment ;  and  it  is  alleged  that  she  is  so  protected  by  the 
Order  in  Council  of  March  29th. 

With  regard  to  the  construction  of  that  Order,  I  have  already 
stated  in  a  former  case  the  principles  which  will  guide  my  judg- 
ment (a),  and  to  which  I  intend  to  adhere  till  better  informed 
by  a  higher  tribunal. 

I  am  of  opinion  that  all  relaxation  of  belligerent  rights  ema- 
nating from  the  Government  of  this  country,  and  declared  in 
authentic  documents,  should  receive  a  liberal  construction — as 
liberal  a  construction  as  the  terms  of  those  documents  will 
admit  of;  but  in  so  doing  I  must  be  governed  and  restricted  by 
the  words  which  are  used,  and  abstain  from  giving  an  interpreta- 
tion which  cannot  be  borne  out  by  the  instrument  to  be  con- 
strued. 

First,  then,  what  are  the  facts  of  the  case  ?  In  the  month  of 
February  this  vessel  was  lying  in  the  port  of  Havannah,  whence 
she  had  come  from  the  port  of  Antwerp,  with  a  cargo  landed  at 
Havannah ;  whilst  at  Havannah  she  took  in  ballast,  then  sailed 
for  Matanzas,  and  there  shipped  her  cargo.  Matanzas  was  the 
last  clearing  port,  and  she  left  it  on  April  2nd.  According  to 
the  evidence  of  the  master,  on  the  9th  interrogatory  the  cargo 
was  begun  to  be  put  on  board  on  February  28th,  and  completed 
on  March  30th. 

This  vessel  sailed  under  a  charter-party  bearing  date  February 
the  7th,  at  the  Havannah,  and  by  the  charter-party  it  was  sti- 
pulated that  the  vessel  should  load  at  Havannah  and  or  (J>) 
Matanzas ;  forty-two  running  days  were  to  be  allowed  ;  at  the 
end  of  which  demurrage  was  to  be  paid.     Should  the  vessel  be 

(a)  '*  The  Phoenix;'  tmi^  p.  309. 

(b)  In  the  charter-party  it  was  bo  expressed :  '*  and  —  or  Matanzas.*' 
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ordered  to  Matanzas,  suflELcient  cargo  or  baUast  should  be  given      ,  ^^^'  . 
at  Havannah  to  keep  her  safe.  The 

I  must  here  observe  that  the  contract,  beyond  all  doubt,  was      "  Akgo. 
made  at  the  Havannah,  and,  as  I  understand  it,  the  charterers      Judgment, 

had  the  option  to  load  at  the  Havannah  or  at  Matanzas,  or  The  cont^ 

partly  at  one  or  partly  at  the  other ;  and  not  only  was  the  con-  into  and  its 

tract  entered  into  at  the  Havannah,  but  beiran  to  be  executed  ft^lfi^n^ent  wm 

®  ,  ,  .  commenced  at 

there,  first,  by  taking  in  the  ballast  as  mentioned  in  the  char-  Hayannah. 
ter-party,   and  secondly,  by  the  running  of  the  lay   days  as 
appears  by  the  indorsement  of  the  charter-party  itself. 

Such  being  the  facts,  I  now  turn  to  the  Order  in  Council.  It  clearly  not 
has  been  contended  that  this  vessel  ought  to  be  released  within  ^^"^-Jj  ^f 
the  terms  of  the  first  part  of  the  Order,  which  directs  that  the  first  part 
Bussian  vessels  within  her  Majesty's  dominions  shall  be  allowed  ^  c^unciL  "^ 
till  May  10th  for  loading  and  departing.     Now  this  vessel,  at 
the  date  of  that  Order,  was  clearly  not  within  her  Majesty's 
dominions,  and  in  my  judgment  was  neither  within  the  words 
nor  the  spirit  of  the  first  part  of  this  Order. 

The  next  branch  of  this  Order  directs  that  any  Russian  mer-  Bat  this 
chant  vessel,  which  prior  to  this  Order  shall  have  sailed  from  any  ^^^  ftSm°* 
foreign  port,  bound  for  any  port  or  place  in  the  Queen's  domi-  Hayannah 
nions  shall  be  permitted  to  enter  and  depart  without  molesta-  ^  England*^ 
tion.      This  vessel  did  sail  from  the  Havannah  prior  to  the  date  prior  to  the 
of  the  Order  ;  she  sailed  from  Matanzas  subsequently  to  the  date  order,  is 
of  the  Order.  When  she  left  Havannah  she  was  in  ballast,  bound  protected  by 
for  Cork,  according  to  the  charter-party.  of  it        ^^ 

It  has  been  contended  that  this  Order  in  Council  contemplated 
that  the  Russian  vessel  should  have  been  laden  at  the  date  of 
the  Order ;  but  I  find  no  words  in  the  Order  that  would  justify 
my  putting  so  strict  a  construction  upon  it ;  neither  do  I  think 
that  there  are  any  words  which  impose  the  necessity  of  not 
touching  at  or  taking  a  cargo  at  some  other  port  than  that  where 
the  voyage  commenced.  For  instance,  I  apprehend  that  a  vessel 
might  have  taken  in  a  part  of  her  cargo  from  one  foreign  port, 
having  left  that  port  prior  to  the  29th  of  March,  and  taken  in 
another  part  of  the  cargo  at  another  foreign  port  subsequently. 

The  real  meaning  of  the  Order  in  Council,  according  to  my 
view  of  it,  is,  that  the  vessel  shall  have  sailed  prior  to  the  29th 
of  March,  on  a  voyage  to  end  in  Great  Britain,  and  I  am  clearly 
of  opinion  that  this  was  one  continuous  voyage,  the  commence- 
ment of  which  was  at  the  Havannah,  and  that  the  sailing  from 
the  Havannah  prior  to  March  the  29th,  is  a  substantial  compli- 
ance with  the  terms  of  the  Order.  I  must  therefore  restore  this  gyp  restored, 
vessel. 

Proctors:  for  the  seizor,  the  Admiralty  Proctai*;  for  the 
claimant,  Rothery, 
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A  steamer  in 
charge  of  a 
duly  licensed 
pilot  pro- 
ceeding up 
the  river 
caused  such 
a  swell  that  a 
barge,  laden 
with  coals, 
-was  thereby 
sank. — Udd^ 
that  the 
steamer  was 
to  blame,  for 
she  ought  to 
have  seen  the 
swell  and  the 
barge,  and  to 
have  stopped 
in  time  to 
avoid  the 
accident;  and 
that,  though 
the  pilot  was 
to  blame  for 
not  checking 
or  stopping 
the  steamer, 
yet  that  the 
owners  were 
liable,  becanse 
it  appeared  in 
evidence  that 
neither  the 
swell  nor  the 
barge  was 
seen  from  the 
steamer,  and 
that,  there- 
fore, there  was 
not  a  good 
look-out. 

Pleadings, 


THE  "BATAVIER.'' 

1  HIS  was  a  cause  promoted  by  the  owner  of  the  barge 
''Ann,"  against  the  Netherlands  Steam-ship  Company,  the 
owners  of  the  steamer  •*  Batavier,"  for  damage  caused  by  the 
sinking  of  the  barge  with  a  cargo  of  forty-nine  tons  of  coals,  on 
the  afternoon  of  the  5  th  of  October  last. 

The  libel  on  behalf  of  the  '*  Ann,"  pleaded,  in  effect,  that 
after  having  taken  her  cargo  on  board  from  a  collier  brig  moored 
off  Wapping,  she  cast  off  from  and  quitted  the  said  collier  on 
her  return  to  Long  Ditton,  in  the  county  of  Surrey,  at  about 
half-past  three  p.  m.  of  the  5th  of  October,  at  which  time  it  was 
nearly  high  water,  and  the  tide  was  flowing.  TTiat  the  baige 
was  navigated  with  her  head  to  the  tide,  and  was  floating  with 
the  tide  up  the  river  stem  foremost,  in  charge  of  Thomas 
(jildon  and  George  Lee.  That  a  few  minutes  after  she  had 
quitted  the  collier  the  steamship  ^'  Batavier,"  passed  her  at  the 
distance  of  about  fifty  yards,  proceeding  with  tide  and  steam  at 
the  rate  of  nine  or  ten  miles  in  an  hour,  the  pool  at  such  time 
being  clear.  That  from  the  great  rate  at  which  the  steamer 
was  proceeding,  her  paddle  wheels  caused  the  river  to  rise  and 
swell  so  much,  that  in  consequence  thereof  the  water  flowed 
entirely  over,  and  filled  the  barge  "  Ann,"  which  thereby  im- 
mediately sank  and  went  down.  That  by  the  rules  and  bye- 
laws  made  by  the  Court  of  Mayor  and  Aldermen  of  the  City  of 
London,  in  pursuance  of  an  Act  of  Parliament  passed  in  the 
7th  &  §]bh  years  of  the  reign  of  his  late  Majesty  Greorge  4.,  in- 
tituled **  Ah  Act  Tor  the  better  Regulation  of  the  Watermen 
and  Lightermen  on  the  River  Thames,  between  Yantlet  Creek 
and  Windsor,'*  it  is  provided,  *^  That  no  steam-boat  or  vessel  of 
200  tons  burthen  or  upwards,  registered  tonnage,  shall  be 
navigated  upon  the  River  Thames,  westward  of  St*  George's 
Stairs,  Deptford,  at  a  greater  speed  than  at  the  rate  of  six  miles 
in  an  hour  with  the  tide,  nor  more  than  four  miles  in  an  hoar 
against  the  tide;'*  that  the  "Batavier"  is  of  the  burthen  of 
227  tons  registered  tonnage,  and  her  engines  of  140  horse 
power ;  that  previously  to  and  at  the  time  of  her  passing  and 
sinking  the  barge  "  Ann,"  by  the  swell  of  the  water  caused 
by  her  paddle-wheels,  she  was  being  navigated  at  the  rate  of 
nine  or  ten  miles  in  an  hour ;  that  the  sinking  of  the  ba^ 
*'  Ann,"  and  the  damage  consequent  thereon  are  imputable  solely 
to  the  master  and  crew  of  the  '*  Batavier,"  to  wit,  from  the 
dangerous  and  illegal  speed  at  which  she  was  then  being  navi- 
gated, and,  that  the  same  were  not  caused  by  or  attributable  in 
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any  manner  to  any  misconduct  or  unskilfolneas  on  Ae  part  of     ,  ^^^'  . 
those  on  board  the  barge,  &0.  The 

An  allegation  given  in  on  behalf  of  the  "  Batavier,"  pleaded  **  Batavxm.- 
in  effect,  that  the  **  Batavier,**  in  the  prosecation  of  her  voy-  t^eadingg. 
^e  from  Rotterdam  to  Ijondon,  with  a  general  cargo  and  pas- 
sengers, arrived  at  Gravesend  shortly  after  noon  on  the  5  th  of 
October,  when  and  where  the  charge  and  command  of  her  was 
given  np  by  the  master  to  a  pilot,  duly  licensed  by  the  cor- 
poration of  the  Trinity  House,  to  take  charge  of  vessels  of  all 
burthens  from  Gravesend  to  London.  Tliat  the  said  pilot  con- 
tinued in  such  the  charge  and  command  of  her  from  such  time, 
until  her  arrival,  at  her  moorings,  off  St  Katharine's  Docks,  at 
about  half-p^t  three  p.m.,  and,  that  all  his  orders  and  directions 
for  the  navigation  and  management  of  the  vessel  whilst  so  under 
his  charge  were  promptly  and  implicitly  obeyed  and  carried  into 
effect  by  her  master  and  crew.  That  the  said  pilot,  on  the 
arrival  of  the  "  Batavier  **  off  Greenwich,  slackened  her  speed 
to  five  knots  an  hour,  and  thence  gradually  to  three  knots  an 
hour,  in  order  that  she  should  not  arrive  at  her  moorings  before 
the  turn  of  the  tide,  and  so  to  avoid  the  necessity  of  swinging  her 
with  the  tide.  That  the  *<  Batavier  ^  passed  the  Stone  Stairs, 
Wapping,  at  a  speed  of  thtee  knots  an  hour  only,  or  thereabouts ; 
that  the  pilot,  master,  and  crew  were  stationed,  &c. ;  that  the 
*^  Batavier,"  in  passing  the  Stone  Stairs,  so  little  disturbed  the 
smoothness  of  the  water  that  a  common  wherry  put  off  from  the 
said  stairs,  and  pulled  alongside  and  spoke  her  as  she  passed ; 
that  neither  the  barge  **  Ann,**  nor  any  other  barge,  was  then 
being  navigated  with  her  head  to  the  tide  (or  being  floated  with 
the  tide)  up  the  river  stern  foremost  or  otherwise  within  (at 
least)  five  times  the  distance  of  fifty  yards  from  or  at  all  within 
sight  of  the  said  steam-ship.  That  several  steam-ships  passed  the 
Stone  Stairs,  going  up  and  down  the  river,  between  the  time 
when  the  *^  Batavier  "  passed  those  stairs,  and  that  at  which  the 
barge  "  Ann  "  was  sunk  opposite  thereto. "  That  the  sinking  of 
the  barge  and  the  damage  consequent  thereon  were  occasioned 
either  by  the  mismanagement  of  those  in  charge  of  the  barge,  or 
by  the  swell  produced  by  some  one  or  more  steam-vessel  or 
steam-vessels  passing  the  barge  at  the  time  other  than  and 
divers  from  the  said  steam-ship  "  Batavier."  That  at  the  time 
of  the  sinking  of  the  "  Ann,"  the  "  Batavier "  was  in  charge 
of,  and  was  being  navigated  by,  a  duly  licensed  pilot,  all  whose 
orders  and  directions  in  respect  whereto  were  duly  and  promptly 
obeyed  and  carried  into  effect ;  that  it  is  to  the  want  of  care  or 
skill  of  the  said  duly  licensed  pilot,  that  the  sinking  of  the  said 
barge  ^^  Ann,"  and  the  consequent  damage,  must  be  imputed,  if. 
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notwithstanding  the  premises,  it  is  held  that  they  are  imputable 
at  all  to  the  said  steam-ship  *^  Batavier/'  or  to  any  one  on  board 
her,  &c. 

The  QueerCs  Advocate  and  Dr.  Jenner  appeared  for  the  ovraer 
of  the  "  Ann  ";  Dr.  Addams  and  Dr.  Twiss  for  the  **  Batavier.** 


Summing-up. 


Discrepancy 
in  evidence  is 
not  necessarily 
a  groand  for 
the  imputation 
of  peijury, 
irhich  is 
always  to  be 
avoided  if 
possible. 


Affirmative 
evidence  is 
entitled  to 
greater  weight 
than  negative. 


Dr.  Lushington,  addressing  the  Trinity  Masters  (a) :  — 
Gentlemen,  before  I  proceed  to  address  you  on  the  particular 
facts  of  this  case,  I  am  desirous  to  dispose  of  much  of  the  dis- 
cussion which  has  taken  place  at  the  Bar  with  respect  to  certain 
particular  circumstances. 

In  the  course  of  the  argument  much  has  been  said  respecting 
the  discrepancy  between  the  evidence  of  the  witnesses  as  to  the 
time  the  steamer,  the  vessel  proceeded  against,  arrived  at  the 
docks,  and  as  to  the  rate  of  her  steaming.  The  discrepancy  as 
to  the  latter  has  cei*tainly  been  great,  indeed,  for  it  varies  from 
ten  or  eleven  knots  an  hour  to  one  knot  and  a  half.  With 
regard  to  the  former,  we  have  it  positively  averred  by  the 
mate  of  the  steamer,  that  the  hour  of  arrival  at  the  docks  was 
four  o'clock ;  whereas  it  is  sworn  by  the  pilot  who  conducted 
her,  that  she  was  in  at  three  o'clock.  Again,  we  have  other 
evidence,  stating  that  the  steamers  that  passed  by  shortly  before 
this  vessel  came  up,  were  two  Margate  vessels ;  and  we  have 
another  witness  who  swears  that  they  were  not  Margate  vessels, 
but  two  foreign  seagoing  vessels. 

Now,  gentlemen,  all  persons  who  are  accustomed  to  sifl  the 
evidence  of  facts  and  circumstances,  know  that  great  variations 
constantly  take  place ;  but  that  is  no  reason  why  we  should 
impute  perjury  to  the  witnesses.  The  great  object  in  view  is, 
if  possible,  to  come  to  such  a  decision  as  shall  be  consistent  with 
the  evidence,  without  attributing  perjury  to  the  one  side  or  the 
other.  We  are  not  hastily  to  impute  perjury,  or  to  discard  the 
testimony  of  witnesses,  on  account  of  the  great  variations  in 
their  testimony. 

Again,  it  often  happens  that  both  affirmative  and  negative 
evidence  is  produced ;  some  witnesses  saying  they  clearly  saw 
a  certain  thing,  others  saying  they  did  not  see  it  I  will  here 
observe,  that  when  comparing  one  set  of  witnesses  *with  the 
other,  the  affirmative  witnesses,  in  my  opinion,  are  those  to 
whom  greater  credit  is  due,  than  the  negative  witnesses,  because 
it  is  quite  possible  the  latter  may  not  have  seen  it.  A  man  not  on 
the  look-out  may  not  see  what  another  man  who  is  looking  out 
may  see ;  and  though  he  swears  he  does  not  see  it,  it  does  not 

(a)  Captain  Weller  and  Captain  Redman. 
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follow  that  his  eyidence  is  not  correct,  or  that  it  is  in  opposition 

to  one  who  saw  the  transaction  with  his  own  eyes.  The 

Having  mentioned  these  circumstances,  we  now  come  to  the 
facts  of  the  case,  and  we  will  proceed  step  by  step,  first  taking     Summing^iqf. 
the  uncontested  facts,,  and  then  adverting  to  the  contested 
ones. 

The  uncontested  facts  are,  —  that  the  accident  occurred  on  The  uncon- 
the  5th  of  October,  during  daylight ;  that  the  barge  had  just  ^^  ^aBe. 
taken  on  board  a  cargo  of  coals  from  Coal  Stairs,  improperly 
pleaded  Stone  Stairs  (but  as  nothing  turns  upon  that,  we  will 
dismiss  it  from  our  consideration  in  this  case),  and  that  just  as 
the  tide  was  within  a  quarter  of  an  hour  from  ceasing  to  flow, 
she  quitted  the  ship,  and  proceeded  up  the  river  towards  the 
place  of  her  destination.  Now,  we  must  recollect  that  the  river 
at  the  particular  place  where  the  occurrence  in  question  hap- 
pened, is  exceedingly  narrow.  You  will,  therefore,  have  to 
consider  whether  or  not  any  blame  was  attachable  to  the  barge 
at  all  for  casting  ofi*  from  the  ship  as  slie  did.  You  have  evi- 
dence to  show  that  the  barge  would  carry  fifty-six  or  sixty-three 
tons,  and  she  had  only  forty-nine  on  board.  You  will  say, 
therefore,  whether  you  are  of  opinion  that  it  was  improper  for 
her  to  have  quitted  it,  and  in  such  a  state  of  the  tide.  With 
regard  to  the  fact  of  her  haying  fastened  to  another  vessel,  you 
have  heard  the  evidence  stated  by  the  counsel  on  behalf  of  the 
"  Batavier,"  and  you  will  have  the  kindness  not  to  overlook  it  in 
the  opinion  which  you  give  me.  The  next  fact  in  the  case, 
which  is  perfectly  indisputable,  is,  that  the  barge  sank.  The 
question  is,  to  what  cause  are  we  to  attribute  that  sinking  ?  I 
apprehend  there  can  be  no  doubt  whatever  that  we  must  attri- 
bute it  to  the  swell  that  took  place  in  the  river  at  the  time ; 
whether  such  swell  was  caused  by  the  two  steamers  that  pre- 
viously passed,  or  was  occasioned  by  the  "  Batavier  "  coming 
up,  or  by  the  conjoint  swell  arising  from  the  two  steamers  and 
the  "  Batavier,"  are  matters  which  must  be  determined  by  your- 
selves in  conjunction  with  me,  on  the  present  occasion.  Another 
question  which  I  shall  have  to  put  to  you  will  be,  whether  you 
are  of  opinion  that  such  swell  was  caused  by  the  "  Batavier," 
augmenting  the  swell  previously  occasioned  by  the  two  steamers. 
In  considering  that  question,  there  are  certain  facts  in  the  case 
which  must  be  brought  to  your  attention. 

It  is  not  the  rate  of  sailing  alone  that  causes  the  swell  made  The  **  Bata- 
by  a  steamer;  it  is  also  caused  by  the  peculiar  form  of  the  vessel,  ^*^  ^"^^  *^^ 
and  the  manner  in  which  she  steers  upon  the  occasion.     In  liar  build, 
respect  to  the  "  Batavier,"  we  have  it  in  evidence,  that  she  is  a  ^^^eid  a'''''' 
Tcssel  of  a  peculiar  kind ;  she  is  an  old  Dutch  vesseL     The  greater  swell 
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The  ' 
«*  Batayikb." 

than  one  of 
the  ordinary 
build. 


The. question 
is  not  as  to 
the  rate  of 
steamiog 
allowed  by 
the  city 
regulations, 
but  whether 
the"Batavier'' 
was  proceed- 
ing at  a  rate 
Compatible 
with  the 
safety  of  other 
Tessels. 


If  likely  to 
cause  danger, 
a  steamer  is 
boi^nd,  not 
merely  to 
slower,  but  to 
stop  altogether. 

An  important 
question  is, 
was  there  a 
good  look-out 
on  board  the 
steamer? 


words  of  ODe  witness  are  these :  ^^  She  is  a  remarkable  boat, 
built  like  no  other;  she  is  a  straight-sheered  boat;  she  is  a 
Dutch  vessel."  It  may  be, — I  give  no  opinion  upon  it, — ^that  a 
greater  swell  would  be  occasioned  by  a  boat  of  this  formation 
than  would  be  made  by  another  vessel  of  a  different  oonstruo- 
tion.  If  that  be  so,  we  shall  then  have  to  inquire  whether  the 
*^  Batavier  "  was  to  blame  ;  whether  she  might  or  ought  to  have 
•seen  the  swell,  and  have  stopped  and  missed  the  barge,  whatever 
was  her  rate  of  steaming. 

With  regard  to  her  rate  of  steaming,  I  agree  with  the  obser- 
vation of  counsel,  that  we  have  not  to  determine,  on  the  present 
occasion,  what  was  the  precise  rate  of  steaming  ;  because,  as- 
suming it  to  be,  that  the  city  regulations  do  not  allow  vessels 
to  go  at  more  than  six  miles  an  hour,  that  is  simply  a  prohibi- 
tion that  a  vessel,  under  any  circumstances,  shall  not  exceed 
that  rate ;  but  we  shall  have  to  determine  whether,  under  the 
circumstances,  she  was  going  at  a  rate  which,  considering  the 
place  she  was  in,  was  tompatible  with  safety  to  other  vessels 
which  she  was  likely  to  meet.  The  question  is,  whether  she 
ought  to  have  gone  at  any  rate  alL 

A  steamer  going  at  a  slow  rate,  even  at  one  knot  and  a  half 
an  hour,  if  she  sees  anything  in  her  way  which,  if  she  prose- 
cutes her  voyage  without  stopping,^  she  will  be  likely  to  destroy 
or  to  put  life  in  danger,  is  bound,  not  merely  to  diminish  her  rate 
of  steaming,  but  to  stop  altogether. 

This  being  so,  another  question  arises  that  is  of  very  conmder- 
able  importance,  and  perhaps  the  very  greatest,  in  my  view  of 
the  case,  though  it  has  not  been  argued ;  that  is,  whether  there 
was  a  good  look-out  on  board  this  vessel ;  because  if  there  was 
a  good  look-out,  on  board  the  steamer,  the  next  question  is, 
whether  the  look-out  ought  not  to  have  seen  the  barge, — ought 
not  to  have  seen  the  swell,  and  to  have  given  notice  to  the  pilot 
that  there  was  such  a  swell,  and  such  a  barge,  and  that  to 
proceed  on  the  voyage  without  taking  measures  to  avoid  ooming 
into  contact  with  the  barge,  or  to  avoid  increasing  the  swdl, 
would  be  dangerous. 

Now,  how  does  the  question  stand  with  respect  to  the  look- 
out ?  It  stands  in  a  very  peculiar  position  on  the  present  occa- 
sion. There  are  three  witnesses  examined  from  on  board  the 
*^  Batavier "  who  might  have  given  evidence  on  the  subject ; 
William  Smith,  the  master,  John  Webb,  the  waterman,  and 
Maartin  Van  t'HofF,  the  mate.  These  were  all  persons  whose 
duty  it  was  to  keep  or  assist  in  keeping  a  good  look-out ;  but  not 
one  of  them,  according  to  their  own  statement,  saw  the  barge 
at  alL     Now,  if  the  bai'ge  was  visible,  why  did  they  not  see  it? 
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I  shall  Bot  advert  to  the  evidence  of  the  sea-pilot,  it  was  not  his      ,  ^^^'  . 
duty  to  have  kept  a  look-out,  therefore  there  can  be  no  omission         Thx 
ascribable  to  him  whatsoever,  because  he  had  no  duty  to  per-   **Batavib».'* 
form  in  the  vessel.     I  shall  also  forbear  from  referring  you  to    Swnming-t^ 
the  evidenee  of  the  engineer,  because  he  could  not  see ;  so  also  it  is  not  the 
with  respect  to  the  evidence  of  Visser  and  Pieter  Van  t'Hoff;  .^ifpUot  to 
it  was  their  duty  to  attend  the  wheel ;  it  was  not  their  duty  to  ^««P  ^  loo'^- 
keep  a  look-out ;  but  it  was  sworn,  in  the  evidence  of  the  mate, 
that  there  was  a  look-out,  and  that  such  look-out  was  kept  by 
the  boatswwi  and  two  perscms  in  the  ship.     Neither  of  these  Those  whose 
persons  nor  the  boatswain  have  been  examined  on  the  present  j^^-L  '^  took!^ 
occasion.     It  appears  to  me  to  be  an  important  consideration  out  have  not 
for  you  to  determine  whether  there  was  a  proper  look-out ;  and  amined.' 
if  a  proper  look-out  had  been  kept,  whether  the  swell,  if  any, 
must  not  have  been  perceived ;  and  as  all  the  facts  show  that 
the  barge  was  there,  whether  notice  should  not  have  been  ^ven 
to  the  pilot,  so  that  the  pilot  might  adopt  proper  measures  to 
avoid  aoddent. 

With  regard  to  the  pilot,  it  is  alleged  on  behalf  of  the  owners  The  vessel 
of  the  "Batavier,"  that  the  vessel  being  in  his  charge,  it  was  hia  ^"^^^t^^J^ 
duty  to  take  care  that  she  went  at  a  proper  rate;  it  was  his  duty  it  was 
duty  to  navigate  the  vessel     It  is  said  that  his  orders  were  ij^^^^^^^ 
strictly  obeyed,  consequently,  that  under  the  provisions  of  the 
Act  of  Parliament,  the  owners  are  relieved  from  all  responsi- 
bility.    Now,  I  entertwi  no  doubt  that  if  the  pilot  was  alone  to  if  he  were 
blame,  the  owners  are  not  liable,  because  the  words  of  the  Act  uame^he 
of  ParUament  are,  that  they  shall  not  be  liable  where  there  is  owners  would 
a  duly  licensed  pilot  in  charge  of  the  vessel  within  his  proper 
groimd.     I  am  also  inclined  to  think,  subject  to  your  better 
judgment,  that  this  is  not  a  case  where  the  master  ought  to 
interfere  with  the  orders  of  the  pilot     There  are  many  cases  in  In  some  cases 
which  I  should  hold  that,  notwithstanding  the  pilot  has  charge,  ^J^  b"^  "' 
it  is  the  duty  of  the  master  to  prevent  accident,  and  not  to  ^>^  ^^t, 
abandon  the  vessel  entirely  to  the  pilot :  but  that  there  are  terfere  with 
certain  duties  he  has  to  discharge  (notwithstanding  there  is  a  ^^  P^^^ 
pilot  on  board)  for  the  benefit  of  the  owners. 

But  with  regard  to  the  rate  at  which  the  vessel  was  going,  it  Bat  the  crew 
appears  to  me  that  the  pilot  would  be  the  only  person  to  blamQ ;  \y\2jne  for  not 
if,  however,  there  was  a  want  of  ff ood  look-out,  and  the  acci-  ^a^ing  given 

,  ,  .  /»         •  ,    .  .  ,       due  notice  to 

dent  occurred  m  consequence  ot  notice  not  bemg  given  to  the  the  pilot 
pilot,  it  is  a  defect  of  the  crew  of  the  vessel. 

Now,  these  are  the  questions  I  intend  to  put  to  you.  The 
learned  counsel  on  behalf  of  the  "Batavier"  has  requested  me 
to  put  another  question,  which  I  will  do.  I  am  very  desirous, 
that  on  all  these  occasions  the  parties  may  be  satisfied  that  jus- 


384  THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS. 

.  ^^^*  ,     tice  has  been  done,  and  put  every  question  counsel  may  suggest. 

The         The  question  is  in  these  words,  *^  The  barge  was  with  her 

•♦Batavier.     j^g^j  ^Q  ^Yie  tide,  stern  foremost,  the  water  smooth  ;** — this  is  on 

Svmming-up.    the  supposition  that  the  evidence  of  the  first  witness  is  correct, — 

'*  had  the  '  Batavier'  passed  at  too  great  a  speed  under  these 

circumstances,  would  the  water  have  rolled  over  her  head  and 

not  her  stem  ?  would  the  next  swell  have  put  the  barge's  head 

right  under  water  ?  and  would  the  barge  have  gone  down  head 

foremost  ?  " 

After  consultation  with  the  Trinity  Masters, 

Judgment.  Db.  Lushington  said :  We  all  concur  in  the  opinion  which 
I  am  now  about  to  state.  As  to  the  first  question,  we  think 
that  the  barge  was  sunk  without  any  fault  or  defect  attributable 
to  her.  We  have  taken  into  consideration  what  was  urged  by 
counsel  as  to  the  evidence  of  one  of  the  witnesses.  As  to  the 
second  question,  whether,  the  swell  which  sank  the  barge  was 
attributable  to  the  swell  of  the  *^  Batavier,"  or  the  two  steamers, 
we  think  it  was  caused  by  the  ^*  Batavier."  Thirdly,  the  **  Ba- 
tavier "  was  to  blame,  for  she  might  and  ought  to  have  seen  the 
swell  and  the  barge,  and  ought  to  have  stopped  in  time  to  avoid 
the  accident.  This  was  her  duty,  however  slow  her  actual  rate 
of  sailing  might  have  been.  Fourthly,  we  think  that  the  pilot 
is  to  blame  for  not  checking  the  speed  or  stopping  the  steamer; 
and  he  is  solely  to  blame  in  that  respect.  Fifthly,  we  think 
there  was  not  a  good  look-out  on  board  this  vessel ;  for  it 
appears  from  the  evidence  that  neither  the  swell  nor  the  barge 
was  seen  from  the  *^  Batavier."  We  are  of  opinion  that  if 
there  had  been  a  good  look-out,  the  barge  and  the  swell  must 
have  been  seen.  Then,  with  respect  to  the  question  proposed 
by  Dr.  Addamsy  which  I  put  to  the  Trinity  Masters  in  the 
words  given  to  me,  their  answer  is,  —  a  subject  on  which  I 
myself  can  give  no  opinion,  —  that  the  sinking  of  the  barge 
would  most  probably  take  place  in  the  manner  it  is  stated  to 
have  done  in  the  evidence.  The  consequence  is,  I  pronounce 
against  the  ^*  Batavier."  (a) 

Proctors:  for  the  "  Ann,"  Nicholl;  for  the  "Batavier,"  F. 
Clarkson. 

(a)  This  decision  was  affirmed  by  the  Privy  Council. 


Arcu- 
deaconrt 
Court  of 


THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS.  385 

1854. 

WESTERTON  against  DAVIDSON. 

fnp  COURT  OF 

1  HIS  was  an  application  by  Mr.  Charles  Westerton  to  be    Middlesex. 
admitted  one  of  the  churchwardens  of  the  district  chapeby  of       ^^^v  30. 
St.  Paul's,  Brompton ;  and  was  opposed  by  Mr.  Thomas  Da-  ^^J.^^^1^en. 

vidson.  After  a  show 

An  act  on  petition  was  given  in  by  Mr.  Davidson,  alleging  ^u^^^g. 

thcU  a  meeting  of  the  resident  householders  of  the  district  was  manded,  which 

held  on  the  18th  of  April  last,  for  the  purpose  of  electing  church-  agrwment 

wardens,  over  which  the  Hon.  and  Rev.  R.  Liddell  presided ;  ^as  co™; 

that  Mr.  Home  having  been  nominated  and  appointed  as  one  diately.    The 

of  the  churchwardens  by  the  said  Mr.  Liddell,  Mr.  Westerton  chairman 

I     ,  ''  ,  ,      agreed  witii 

and  Mr.  Davidson  were  then  proposed  respectively  by  certain  one  of  the 
resident  householders ;  that  a  show  of  hands  was  taken  to  de-  f^jj^^**  y 
termine  which  of  the  said  gentlemen  should  be  the  second  church-  should  close 
warden,  but  that,  by  reason  of  the  crowded  state  of  the  room,  *»clock'^which 
the  chairman  was  unable  to  decide  in  whose  favour  there  was  a  was  accord- 
majority;  that,  in  consequence  thereof,  a  poll  was  demanded,  and  thereby 
and  it  was  mutually  agreed  between  the  parties  that  it  should  «>me  qualified 
be  taken  immediately,  but  that  no  hour  was  fixed  for  the  closing  prevented  from 
thereof.      That  the  chairman  entered  the  votes,  and  inadver-  recording 
tently  recorded  the  votes  of  some  persons  who  were  not  qualified  Election  void, 
to  vote  by  reason  of  their  not  at  such  time  being  reddent  house-      puading. 
holders ;  that  the  poll  was  closed  at  seven  o'clock  p.m.  of  the 
said  day,  at  which  time  there  were  several  duly  qualified  voters 
in  the  room,  who  were  desirous  of  voting,  and  demanded  to  have 
their  votes  received,  but  that  the  chairman  refused  the  same, 
and  thereupon  dissolved   the  meeting.      The  act  then  prayed 
that  the  election  might  be  declared  null  and  void,  and  a  new 
election  appointed. 

The  answer  in  behalf  of  Mr.  Westerton  alleged,  that  the 
objections  contained  in  the  act  on  petition  were  vexatious  and 
irrelevant,  and  all  of  them  utterly  without  foundation  in  law ; 
that  the  chairman  did  not  himself  declare  the  result  of  the  show 
of  hands,  but  that  the  vestry,  without  protest  from  him,  decided 
that  it  was  largely  in  favour  of  Mr.  Westerton ;  that  no  poll 
could  be  demanded  until  the  show  of  hands  was  declared ;  and 
that  consequently,  the  poll  which  followed  was  illegal  It  then 
prayed  that  Mr.  Westerton  might  be  admitted  at  once  to  the 
office  of  churchwarden. 

The  case  was  heard  in  the  dining-room  of  the  Hall  in  Doctors' 
Commons.  At  the  hearing  Mr.  Westerton  did  not  appear  either 
personally  or  by  counsel. 

Dr.  Deane  appeared  for  Mr.  Davidson,  and  said,  it  appeared      Argument. 

E.  &  A. — VOL.  L  C  C 
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that  three  persons  had  voted  who  were  not  qualified.  That  was 
an  irregularity.  But  the  ground  on  which  he  relied  for  setting 
aside  the  election  was,  that  the  poll  had  been  closed  at  seven 
o'clock,  when  there  were  several  resident  householders  who  de- 
manded, but  were  not  allowed,  to  exercise  their  right  of  voting. 
Mr.  Westerton  rested  his  case  upon  the  alleged  fact  that  he 
had  been  duly  elected  by  a  show  of  hands. 

The  chairman  had  no  right  to  close  the  poll  when  there  was 
any  one  ready  to  vote.  This  was  the  doctrine  laid  down  in  Rex 
v.  The  Rector^  Churchwardens^  and  Parishioners  of  SL  Mary, 
Lambeth,  (a)  In  the  case  of  Baker  v.  Wood{b\  Sir  Herbert 
Jenner  Fust  decided  that  a  chairman  was  not  bound  to  declare 
on  which  side  a  show  of  hands  was.  Lord  Stowell  came  to  the 
same  conclusion  in  Anthony  v.  Seager.  (c)  He  therefore  prayed 
the  Court  to  declare  the  election  void,  and  to  condemn  Mr. 
Westerton  in  the  costs  of  the  proceedings. 

Dr.  R.  PniLLiMORE,  Official  of  the  Archdeacon. 

This  is  a  proceeding  relating  to  the  election  of  the  church- 
wardens of  the  district  chapelry  of  St  Paul,  Wilton  Place. 

It  appears  that  at  the  visitation  of  the  Official  of  the  Arch- 
deaconry of  Middlesex,  Mr.  J.  T.  Home  and  Mr.  Charles 
Westerton  appeared  and  presented  themselves  as  churchwardens 
duly  elected  for  the  present  year,  and  prayed  to  be  admitted 
accordingly ;  but  as  a  caveat  on  behalf  of  a  parishioner  had 
been  entered  against  their  admission,  the  Court  assigned  the 
party  entering  the  caveat  to  set  forth  his  reasons  for  objecting 
to  their  admission  in  an  act  on  petition.  That  has  been  replied 
to  by  Mr.  Westerton,  who  has  appeared  before  the  Court  in  per- 
son, but  who  does  not  appear  or  offer  any  opposition  to-day. 

Three  questions  arise  upon  the  state  of  facts  disclosed  by  the 
statement  of  the  two  parties.  The  first  is  a  question  as  to  the 
jurisdiction  of  the  Court  and  its  competency  to  entertain  the  ob- 
jections which  have  been  offered  to  the  admissibility  of  the 
churchwardens.  The  second  is  a  question  as  to  the  facts  which 
are  proved  by  the  evidence  and  the  pleadings.  The  third  is  a 
question  of  the  law  applicable  to  such  facts. 

First,  with  respect  to  the  jurisdiction  of  this  Court,  I  have 
to  observe  that  both  parties  have  appeared  and  joined  issue 
before  the  Court,  and  that  no  mandamus  has  been  applied  for; 
perhaps  I  might  further  add  that  a  careful  review  of  all  the 
cases  on  this  subject  and  of  the  principle  of  law  involved  in  them, 
leads  me  to  doubt  whether,  if  it  had  been  applied  for,  it  would 


(a)  8  Ad.  &  E.  356. 


(Jb)  1  Curt.  507.  (c)  1  Hag.  Cons.  10. 
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have  been  granted  ;  for  as  I  had  occasion  to  observe  in  a  former 
case  (a)  of  a  like  nature  in  the  Court  of  the  Archdeaconry  of 
Liondon>  whatever  language  some  of  the  earlier  cases  at  Com- 
mon Law  may  speak,  there  is  the  high  authority  of  Lord 
Stowelly  in  Anthony  v.  Seager  (J),  in  favour  of  the  jurisdiction 
of  the  Court.  Lord  Stowell  aajBy  "  Though  it  is  the  duty  of 
the  ordinary  not  to  take  slight  objections,  he  is  bound,  I  con- 
ceive, to  take  care  that  an  election,  in  his  opinion  void  in  itself, 
should  have  no  legal  effect ;  and  this  is  a  duty  which  he  owes 
to  the  parish  and  to  the  general  law  of  the  Country."  The 
authority  of  this  case  has  been  fully  recognized  by  eminent 
Judges  at  Cdmmon  Law,  in  the  case  of  Campbell  v.  Maund(c) ; 
and  in  that  of  Bex  v.  Williams  (cf),  in  1828,  it  was  laid  down 
by  the  Court  of  Queen's  Bench  that  the  commissary  might  in- 
quire whether  the  party  has  been  duly  elected,  otherwise  he 
might  be  bound  to  admit  any  person  who  presents  himself  for 
admission,  even  if  he  knows  the  fact  to  be  that  such  person  was 
never  elected. 

I  find,  moreover,  that  the  records  of  this  Court  prove  that 
both  Sir  John  Nicholl,  and  others  of  my  predecessors  in  this 
ofEcialty,  have  heard  and  decided  cases  of  this  description. 

The  second  question  is  with  respect  to  the  facts  of  the  case. 
It  appears  that  a  meeting  of  the  resident  householders  of  the 
district  was  duly  convened  by  a  notice  duly  published  on  the  8th 
of  April  in  this  year ;  that  on  the  18th  of  the  'same  month  a 
meeting  was  held  in  pursuance  of  such  notice ;  that  the  incum- 
bent aji^inted  Mr.  Home  as  his  churchwarden  for  the  en- 
suing year ;  that  afterwards  two  resident  householders  proposed 
Mr.  Westerton  for  re-election,  he  having  been  the  churchwarden 
chosen  by  the  parishioners  for  the  |)ast  year ;  that  two  others 
proposed  "Mr.  Davidson  for  re-election,  he  having  been  the 
churchwarden  appointed  by  the  incumbent  for  the  past  year ; 
that  a  show  of  hands  was  taken,  and  (as  alleged  by  Mr.  David- 
son) the  incumbent,  who  was  in  the  chair,  was  unable^  owing  to 
the  crowd  in  the  room,  to  detennine  in  whose  favour  the  ma« 
jority  of  hands  was  held  up ;  but,  as  alleged  by  Mr.  Westerton, 
that  majority  was  largely  in  his  favour.  This  is,  however,  a 
matter  of  no  consequence,  for  a  poll  was  demanded,  and  of 
course  granted,  because  it  could  not  have  been  legally  refused, 
and  the  polling  was  immediately  proceeded  with. 

It  is  further  alleged  by  Mr.  Davidson,  and  it  is  not  denied  by 
Mr.  Westerton,  that  an  agreement  was  made  between  the  in- 


(a)  Story  v.  Colk,  6  Notes. of  Cas. 
33. 

(b)  1  Hag.  Cons.  Rep.  10. 


(c)  5  Ad.  &  E.  865. 
Id)  8B.&C.  681. 
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cumbent  and  Mr.  Westerton,  during  the  course  of  the  poll,  that 
the  same  should  be  closed  at  seven  o'clock  on  that  evening. 
Now,  I  am  clearly  of  opinion  that  no  agreement  between  the 
incumbent  and  Mr.  Westerton,  even  if  confirmed  by  the  ma- 
jority of  the  electors  present,  could  have  legally  so  narrowed 
the  period  of  voting  as  to  exclude  any  qualified  elector  from  a 
fair  and  reasonable  opportunity  of  recording  his  vote.  That 
seems  to  me  to  be  the  law  clearly  laid  down  by  the  Temporal 
and  Ecclesiastical  Courts ;  for  instance,  in  the  cases  of  Rex  v. 
The  Commissary  of  the  Bishop  of  Winchester  {a)^  and  Baker  and 
Downing  against  fFood(b)y  —  a  case  referred  to  by  Dr.  Deane. 

This  doctrine  of  the  law  is  very  important  with*  reference  to 
the  next  averment  in  the  statements  which  I  have  to  notice. 
It  is  distinctly  stated  by  Mr.  Davidson,  and  not  denied  by  Mr. 
Westerton,  that  "  there  were  several  resident  householders  pre- 
sent who  had  not  voted  at  the  said  election,  but  who,  being  pro- 
perly qualified,  and  desirous  of  voting,  demanded  permission  to 
record  their  votes,  which  was  refused  by  the  incumbent."  This 
is  proved  by  the  oath  of  Mr.  Davidson,  and  is  not  denied  by  Mr. 
Westerton,  in  the  reply  which  he  has  given  in,  and  to  which  he 
has  affixed  his  signature.  In  that  reply  he  traverses  no  material 
fact  alleged  on  the  other  side;  but  he  says  that  *'  the  objections 
are  irrelevant,  and  void  in  /ati?."  It  is  quite  competent  to 
him  to  do  so ;  the  question  is,  whether  his  view  of  the  law  is 
correct. 

To  this  state  of  things,  the  language  of  the  Court  of  Queen's 
Bench,  in  the  case  of  Rex  v.  Churchwardens  and  Parishioners  of 
St.  Marjfy  Lambeth  (c),  seems  directly  applicable,  and  confirms 
the  doctrine  of  the  other  cases  which  I  have  just  mentioned. 
"  There  is  no  doubt,"  said  Lord  Denman,  **  of  the  law,  that 
the  ratepayers  in  vestry  are  to  elect,  and  that  if  a  poll  be 
demanded,  it  should  be  kept  open  for  all  qualified  persons.  If 
any  single  person  had  been  excluded  in  the  present  case,  it 
might  have  been  occasion  for  demanding  that  the  election  should 
be  set  aside ;  but  I  do  not  find  by  the  affidavits  that  any  person 
who  would  have  voted  was  shut  out ;  and  if  so,  nothing  has 
been  done  to  render  the  case  different  from  what  it  would  have 
been  if  the  election  had  been  decided  at  once.  If  it  had  ap- 
peared that  any  one  person  had  been  excluded  it  might  reason- 
ably be  inferred  that  the  resolution  had  affected  the  result  of 
the  election." 

Now,  in  the  present  case,  it  is  an  admitted  fact  that  the  ma- 
jority of  Mr.  Westerton  was  only  three,  —  a  fact  which  certiunly 


(a)  7  East  573. 
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does  not  make  the  obaervations  of  Lord  Denman  the  less 
applicable. 

I  think  it  unnecessary  to  notice  any  of  the  other  averments. 
It  is  dear  ^o  me  that  it  was  not  competent  to  the  incumbent, 
•with  or  without  the  consent  of  Mr.  Westerton,  to  deprive  the 
electors  of  their  right  to  vote  at  the  poll ;  and  I  must  direct  the 
parish  to  proceed  to  another  election  as  soon  as  may  be  after 
regular  notice,  which  was  the  course  pursued  by  Lord  Stowell  in 
the  case  of  Anthony  v.  Seager. 

I  have  been  pressed  by  the  learned  counsel  for  Mr.  Davids- 
son  to  condemn  Mr.  Westerton  in  the  costs  of  this  proceed- 
ing. A  similar  application  was  made  to  Lord  Stowell,  in  the 
case  I  have  just  mentioned:  he  refused  it,  and  I  shall  cer- 
tainly not  accompany  my  sentence  by  any  such  order,  because  I 
think  it  clear  that  this  misfortune,  for  such  I  must  consider 
this  kind  of  parochial  dispute,  is  in  a  great  measure  owing 
to  the  incumbent's  misapprehension  of  his  duty  as  a  chairman. 
He  had  no  authority  to  enter  into  any  agreement  with  Mr. 
Westerton,  whereby  the  electors  were  to  be  deprived  of  their 
right  to  record  their  votes.  He  ought  not  to  have  excluded 
them,  and  his  conduct  in  doing  so  has  led  to  this  suit. 

Proctors  for  Mr.  Davidson :  Shepherd^  Bedford^  §•  Middleton. 
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jL  his  was  a  cause  of  nullity  of  marriage  by  reason  of  im- 
potence, promoted  by  the  wife  against  the  husband. 

They  were  married  upon  the  29th  of  June  1852,  and  finally 
separated  upon  the  29th  of  September  following. 

The  libel  given  in  on  behalf  of  the  wife,  after  the  usual  plea 
of  impotence  and  virginity,  pleaded,  in  the  11th  article,  that 
shortly  after  the  pretended  marriage,  the  husband  became 
greatly  changed  in  his  general  demeanour,  and  particularly  in 
his  conduct  towards  his  wife  ;  that  he  was  low  spirited  and  de-* 
jected ;  that  when  she  endeavoured,  as  she  constantly  did,  to 
cheer  him  up  by  kindness  and  attention,  he  morosely  repulsed 
her,  declared  that  she  was  loathsome  to  him,  that  he  would  spit 
upon  her,  and  that  he  wished  she  was  dead ;  that  during  the 
months  of  August  and  September  1852,  he  constantly  and 
habitually  treated  her,  without  any  cause  or  provocation  on  her 
part,  with  great  cruelty,  &c. ;  and  then,  in  the  12  th,  13  th,  and 
14th  articles,  pleaded  various  instances  of  cruelty. 

The  admission  of  the  libel  was  opposed. 

c  c  3 
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The  Queen's  Advocate  and  Dr.Middleton  opposed  its  admission. 
Dr.  Addams  and  Dr.  Spinksy  conirh. 

Db.  Lushington.  I  shall  admit  this  libel,  but  direct  the 
whole  of  the  articles  respecting  the  cruelty  to  be  struck  out.  I 
would  here  observe,  that  such  a  plea  is  not  only  unusual,  but  if 
the  object  of  the  plea  be  to  account  for  the  short  period  of  the 
cohabitation,  it  is  unnecessary  as  far  as  appears  at  present ;  for 
I  find  that  the  9th  article  pleads  an  incurable  defect  on  the 
part  of  the  husband,  which  will  be  apparent  on  inspection,  in 
which  case  there  is  no  necessity  for  any  cohabitation.  Should 
it  appear  in  evidence,  which  I  cannot  anticipate,  that  the  defect 
is  only  latent,  and  not  visible,  it  will  be  time  enough  then  for 
the  Court  to  consider  whether  it  should  not,  in  lud  of  justice, 
allow  a  further  plea  to  be  given  in.  The  libel  must  be 
reformed. 


JwfipnenU 


The  libel  was  reformed;  the  wife  and  other  witnesses 
'  examined  upon  it»  and  the  husband's  answers  taken.  Dr. 
Blundell  and  Dr.  Waller  were  appointed  inspectors.  Their 
certificate  as  to  the  wife  was  to  the  effect  that  though  there 
were  no  certain  signs  of  virginity  which  could  be  relied  on,  yet 
that  there  was  no  evidence  of  perfect  connection  having  ever 
taken  place.  As  to  the  husband,  their  certificate  was  as 
follows :  —  "  We  find  no  anatomical  malformation,  but  from 
oral  information  obtained,  during  a  somewhat  lengthened  inter- 
view,  we  are  decidedly  of  opinion  that  there  is  some  physio- 
logical  defect  which  has  prevented  him  from  completing  the  act 
of •  copulation.  As  we  cannot  discover  any  special  cause  to 
which  a  remedy  can  be  applied,  we  fear  this  defect  will  be  per- 
manent." 

When  the  case  came  on  for  hearing,  the  counsel  for  the 
husband  said  they  should  offer  no  opposition ;  upon  which. 

Dr.  Lushington  pronounced  for  the  nullity,  and  observed, 
that  he  could  not  think  of  sending  the  lady  back  to  renew  co- 
habitation, though  he  could  have  wished  that  it  had  been  more 
distinctly  stated  that  her  health  had  suffered,  and  was  liable  to 
suffer^  by  such  cohabitation. 

Proctors :  for  the  wife.  Wills  ;  for  the  husband,  Middleton. 


THE  ECCLESIASTICAL  AND  ADMIKALTY  KEPOBTS.  891 

1854. 
' « ' 

DREWE  AND  OTHERS  against  LONG,  and  also  against    ^^S^^^"^ 

ROLF  AND  CAYFORD.  CahtebbSbt 

rp  ^  May  24. 

1  HIS  was  a  cause  or  business  of  citing  John  Cayford  and       June  6. 

Mary  Rolf,  widow,  the  administratrix  (with  the  will  annexed)  E.  L.  died 

of  Geoi^e  Rolf  deceased,  to  show  cause  why  the  bond  remaiti-  leaving  C.  L., 

ing  in  the  registry  of  the  Court,  and  entered  into  by  the  said  ^^^  husband, 

George  Rolf  and  John  Cayford  as  sureties,  together  with  John  Ue  became 

Long,  the  administrator,  for  his  faithful  administration  of  the  ^°^b  ^and 

goods  of  Eliza  Long  (wife  of  Charles  Long)  the  deceased  in  C.  being  ap- 

this  cause,  should  not  bo  attended  with  and  produced  on  the  S^^eesX 

said  bond  being  sued  for  at  Common  Law,  promoted  by  Messrs*  ^^^  ^^  d»ed 

Drewe,  Summers,  and  Acraman,  the  assignees  of  the  said  Charles  ing  adminis- 

Long.  ^}^  to  his 

Mrs.  Eliza  Long  died  on  the  14th  of  October  1831,  leaving  property 
her  husband^  Mr.  Charles  Long  surviving.   He  was  adjudicated  J"^^2dT^h* 
bankrupt,  at    Bristol,   in  July  1839,  when  Messrs.  Drewe,  wife.   J.  L. 
Summers,  and  Acraman  were  chosen  and  appointed  his  assig-  nistered'u)  hig 
neee.     He  died  on  the  6th  of  January  1844,  without  having  brother,  c.  L., 
administered  his  wife's  estate.     In  May  1850,  by  the  death  of  e.  l.^  ^nd 
Mrs.  Eliza  Long's  mother,  a  sum  of  nearly  400i,  to  which  Mrs.  ^ving  con- 

verted  the 

Long  was  entitled  under  the  will  of  her  father,    accrued  to  property  to 
her  estate.  |jj«  ®Y  ^ 

The  assignees  of  Mr.  Charles  Long  were  desirous  to  take  out  paying  it  over 
letters  of  administration  to  his  wife's  estate,  but  were  advised  !°.!!ll?''®^v?I** 

'  a>8ignees,  bim- 

that,  by  the  practice  of  the  Court,  his  brother,  Mr.  John  Long^  self  became 
was  preferably  entitled.     On  the  25th  of  January  1851,  Mr.  on^^pUcation 
John  Long  took  out  letters  of  administration  to  the  estate  of  o/^^®  as- 
Mr.  Charles  Long,  as  his  brother  and  next  of  kin ;  and  on  the  sumies  to  Uie 
13th  of  February  1851,  letters  of  administration  to  the  estate  ^"d  were 

Cited  to  show 

of  Mrs.  Eliza  Long,  as  the  brother  and  administrator  of  Mr.  cause  contra^, 
Charles  Long,  whilst  living,  the  lawful  husband  of  the  deceased ;  ^Sowed  S*"*^ 
but  the  assignees  of  Mr.  Charles  Long  being  apprehensive  that  bond  to  be 
Mr.  John  Long  would  convert  the  property  to  his  own  use,  ^®  ^^^'^^  ^^^ 
obtained  the  direction  of  the  Court  that  he  should  exhibit  an      ^to'^«'- 
inventory,  and  give  justifying  security  on  the  leading  grant  to 
the  estate. 

Repeated  applications  were  made  to  Mr.  John  Long,  by  the 
solicitor  of  the  assignees,  to  make  payment  to  them  of  the  net 
assets  of  the  deceased's  estate,  which  he  refused  to  do.  Ac- 
cordingly, the  permission  of  the  Bankruptcy  Court  at  Bristol 
having  been  first  obtained^  a  bill  in  Chancery  was  filed  in 
December  1852,  on  behalf  of  the  assignees  against  Mr.  Long, 

which  resulted  in  a  decree  against  him,  to  pay  into  Court  the 

c  c  4 
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.  ^^^^'  .      sum  of  277/.  16*.  Sd.y  the  amount  adjudged  by  that  Court  to  be 

Drewe        the  net  assets  of  the  estate  of  Mrs.  Eiiza  Long,  deceased,  with 

Lono''rolf     ^^s^-     ^r-  Long  was  duly  served  with  a  copy  of  that  decree, 

AND  Cayford.  and  thereupon  a  notice,  signed  by  his  solicitor,  was  served  on 

Statement      the  solicitor  of  the  assignees,  to  the  effect  that  on  the  3rd  of 

June  1853,  Mr.  Long  had  executed  an  indenture  of  assignment 

of  all  his  property  for  the  benefit  of  his  creditors.     His  assets 

were  about  55/.,  and  his  debts  and  liabilities,  exclusive  of  the 

assignees'  costs,  amounted  to  above  400/. 

In  consequence  of  the  great  insufficiency  of  assets,  no  further 
proceedings  were  taken  in  the  Chancery  suit,  but  proceedings 
were  commenced  in  tins  Court  against  Mr.  Liong,  calling  upon 
Eim  to  exhibit  an  inventory  and  account,  preparatory  to  an 
application  to  the  Court  to  permit  the  administration  bond  to 
be  attended  with  in  an  action  at  Law  against  the  sureties. 

The  sureties  were  subsequently  cited  to  show  cause,  &c. 

They  gave  in  an  act  on  petition,  stating  the  circumstances 
of  the  grant  of  the  letters  of  administration,  and  alleging  that 
John  Long  had  appeared  to  the  citation,  and  by  virtue  of 
his  corporal  oath  brought  in  an  inventory  of  the  goods,  chattels, 
and  credits  of  the  said  Eiiza  Long  which  had  come  to  his  pos- 
session by  virtue  of  the  letters  of  administration,  and  an  account 
of  his  administration  thereof,  which  said  inventory  and  account 
are  now  remaining  in  the  registry  of  this  Court ;  and  further, 
that  the  said  Aurelius  John  Drewe,  George  Summers,  and 
Alfred  John  Acraman  are  respectively  the  trading  and  official 
assignees  of,  and  represent  the  creditors  of,  the  estate  and  effects 
of  the  said  Charles  Long,"  &c. 

The  answer  on  behalf  of  the  assignees,  after  stating  the  facts 
of  the  case  with  respect  to  the  administration,  the  Chancery 
suit,  and  Mr.  John  Long's  insolvency,  and  assignment  for  the 
benefit  of  his  creditors,  alleged,  "  that  he,  by  his  inventory  and 
account,  has  admitted  a  balance  of  assets  amounting  to  the  sum 
of  287/.  78,  5d.  unaccounted  for,  and  that  he  has  devastated 
and  unduly  and  illegally  converted  and  applied  the  aforesaid 
balance  of  the  estate  and  effects  of  the  said  Eliza  Long,  de- 
ceased, to  his  own  use ;  and  further,  that  the  said  A.  J.  Drewe, 
G.  Summers,  and  A.  J.  Acraman  are,  as  such  assignees  as 
aforesaid  of  the  said  Charles  Long,  the  sole  persons  entitled  to 
his  estate  and  effects,  and  as  such  are  entitled  to  the  net  assets 
of  the  estate  and  effects  of  the  said  Eliza  Long,  whilst  living, 
the  wife  of  the  said  Charles  Long,"  &c. 

On  these  pleadings  the  case  came  on  for  hearing,  but  by 
direction  of  the  Court  it  was  deferred,  in  order  that  the  parties 
might  write  further  to  the  act. 
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Accordingly,  a  reply  on  behalf  of  the  sureties  was  given  in»      ,  ^^^'  . 
alleging  that  the  decree  made  upon  the  said  John  Long  to  give       Drbwx 
justifying  security,  is  contrary  to  the  rule  and  practice  of  this    j^J^r^ 
Court,  and  that  though  such  decree  was  formally  made  before,  and  CATroBow 
yet  tJiat  the  same  was   never  brought  to  the  notice  of  the      Statemmt 
Judge  himself;  and  further,  that  the  said  A.  J.  D.,  G.  S.,  and 
A.  J.  A.,  representing  the  creditors  of  the  deceased,  cannot  in 
Law  assign  for  a  breach  of  the  bpnd  the  nonpayment  of  debts 
due  to  the  said  creditors,  &c. 

The  rejoinder  to  this  "  denied  the  decree  respecting  the 
justifying  security  to  be  contrary  to  the  practice  of  the  Court, 
and  alleged  the  same  to  be  valid  and  sufficient  in  Law ;  and 
further  alleged,  that  this  Court  has  no  power  to  decide  what 
breaches  may  be  assigned  in  an  action  at  Common  Law  on  the 
said  bond,  and  that  such  a  matter  is  wholly  irrelevant  to  the 
application  now  made  to  the  Court,"  &c. 

Dr.  Deancy  for  the  sureties.  There  are  two  questions  in  the  Argument, 
case :  one  arising  only  incidentally  as  to  the  practice  of  the 
Court ;  the  other,  whether  the  Court  has  any  discretion  or  not 
in  giving  out  or  withholding  the  bond.  As  to  the  first,  it 
has  been  repeatedly  decided  that  creditors  have  no  right  to 
justifying  security.  In  Hughes  v.  Cooke  {a)y  Sir  George  Lee 
amd,  that  creditors  were  only  entitled  to  a  constat  of  the  estate, 
but  had  no  interest  in  the  administration  bond,  and,  therefore, 
had  no  right  to  litigate  the  quantum  of  security,  or  to  require 
the  sureties  to  justify.     So  also  in  Hachman  v.  Black,  (b) 

The  second  point  is  one  of  Law,  raised  in  the  reply  and  re- 
joinder. The  sureties  alleged  that  the  assignees  representing  ' 
the  creditors  of  the  deceased  cannot  in  Law  assign  for  a  breach 
of  the  bond  the  nonpayment  of  debts  due  to  the  said  creditors ; 
to  which  the  assignees  rejoined,  denying  the  power  of  this  Court 
to  decide  what  breaches  may  be  assigned  in  an  action  at  Com- 
mon Law  on  the  bond,  and  alleging  such  matter  to  be  wholly 
irrelevant  to  the  application  before  the  Court. 

It  is  impossible  to  conceive  upon  what  the  learned  counsel  on 
the  other  side  can  rely.  On  an  application  for  the  delivery  of 
the  bond  to  be  sued  for  at  Common  Law,  this  Court  always 
looks  to  the  question  as  to  whether  there  has  been  a  breach 
of  the  bond,  and  if  there  has  not  been,  refuses  to  allow  the 
bond  to  be  attended  with:  Yovnge  v.  Skelton,(c)  So  in  a 
later  case,  more  to  the  point,  inasmuch  as  the  application  was 
made  to  the  Court  by  a  creclitor  who  desired  to  put  the  bond  in 
suit,  and  alleged  that  there  had  been  a  breach  of  the  bond  by 


(a)  1  Lee,  387. 


(5)  2  Lee,  251. 


(c)  3  Hag.  780. 
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t  ^^^^'  ^      the   nondelivery  of  an  inventory:    Crowley  and  Sbarman  v. 
Drewb         Chipp  and  Tuhb.  (a) 
LoNo**RoLp         ^^  *^®  present  case  there  has  been  no  breach  of  the  bond  5 
AND  Catford.  the  inventory  and  account  have  been  given  in,  and  the  cases 
Argument,     already  cited  from  Lee^s  Reports  showed  that  creditors  are  en- 
titled to  no  more  than  a  constat  of  the  estate.     To  use  the  words 
of  Lord   Holty  in    The  Archbishop  of   Canterbury  v.    Willis, 
''The  creditors  of  the  deceased  cannot  in  Law  assign,  for  a 
breach  of  the  bond^  the  nonpayment  of  debts  due  to  the  said 
creditors,  (b)    It  will,  perhaps,  be  argued,  on  the  strength  of 
The  Archbishop  of  Canterbury  v.  Robertson  (c),  that  in  this  case 
there  had  been  a  devastavit,  and  that  on  that  account  the  creditors 
are  entitled  to  sue  upon  the  bond ;  but  that  case  only  goes  the 
length  of  saying  that  under  such  circumstances  the  next  of  kin 
are  entitled  to  recover  on  the  bond.     The  doctrine  that  creditors 
cannot  sue  upon  the  bond  for  their  debts,  was  there  recognized 
and  affirmed :  for  Lord  Lyndhurst  cited  the  words  of  Lord  Holt, 
''  a  creditor  shall  not  take  an  assignment  of  the  bond,  and  sue 
upon  it,  and  assign  for  breach  the  nonpayment  of  a  debt  to  him, 
or  a  devastavit  committed  by  the  administrator,  for  that  would 
be  needless  and  infinite^  "  and  said,  ''  What  I  understand  to  have 
been  the  meaning  of  Lord  Chief  Justice  Holt  upon  this  is,  that 
a  creditor  shall  not  sue  for  his  debt  upon  the  bond,  even  if  he 
suggests  a  devastavit.^\d)     There  is  no  doubt  that  is  the  correct 
report,  though  in  Tynohitts  report  of  the  same  case  the  word 
"  unless^^  is  substituted  for  "  even  if^^  (e)  The  law  upon  the  point 
is  so  clear  that  the  Court  will  not  only  refnse  the  application, 
but  condemn  the  assignees  in  the  costs. 

Dr.  Spinks  (the  Queens  Advocate  being  absent),  for  the 
assignees. 

It  seems  quite  immaterial,  with  regard  to  the  application 
before  the  Court,  whether  it  is,  or  is  not,  its  practice  to  direct 
justifying  security  on  the  application  of  creditors:  because,  in  the 
first  place,  the  fact  of  the  sureties  to  the  bond  having  justified 
or  not,  cannot  affect  the  rights  of  a  party  to  sue  upon  it ;  their 
ability  and  their  liability  to  pay  are  distinct  questions ;  secondly, 
the  question  cannot  arise  in  the  present  case,  inasmuch  as  the 
sureties  now  cited  did  not  justify  when  they  joined  in  the  bond 
now  applied  for,  viz.,  the  bond  for  the  due  administration  of 
Eliza  Long's  estate.  The  sureties  to  the  bond  in  the  case  of 
Charles  Long's  estate  —  the  leading  grant — justified.     Their 


(a)  1  Curt.  456.  (d)  l^Cromp.  &  Mee.  711. 

h)  1  Salk.  316. 

(c)  1   Cromp.  &  Mee.    690.;    3 


[b)  1  Salk.  316.  (e)  Tjrrwh.  416. 

[c)  1    Cn 
Tjrwh.  390. 
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being  the  same  persons  ia  an  accident.     However,  the  position      .  ^^^^*  . 
of  the  learned  counsel  respecting  the  practice  is  not  correct       Drbwe 
The  cases  cited  occurred  nearly  a  century  ago,  since  which  the    loJ[S!^  nJ^f 
practice  has  been  altered.     In  the  case  of  Catherine  Noel  (a),  axd  Catfobi^ 
the  Court,  on  the  application  of  creditors,  directed  her  husband,      ArgumeiiL 
jesident  abroad,  to  give  justifying  security.     [^Per  Curiam.  In 
that  case  the  husband  resided  abroad,  which  would  make  a 
material  difference.]  With  submission  to  the  Court,  the  residence 
abroad  could  make  no  diffi^nce  if  the  position  were  correct  that 
creditors  had  no  interest  in  the  administration  bond.     What 
would  it  matter  to  them  whether  the  sureties  justified  or  not? 
Sir  John  NichoHy  by  granting  the  application,  seemed  to  show 
the  position  to  be  questionable. 

It  has  been  argued,  and  cases  have  been  cited  to  prove,  that 
creditors  cannot  assign  the  nonpayment  of  their  debts  as  a 
breach  of  the  administration  bond;  but  neither  is  that  the 
question  for  the  consideration  of  the  Court  in  the  present  case ; 
because,  in  the  first  place,  the  rights  of  creditors,  with  r^ard  to 
the  administration  bond,  cannot  be  made  the  measure  or  limit  of 
the  rights  of  assignees,  who  are  to  be  regarded  in  a  very  different 
light ;  and  because,  in  the  second  place,  even  supposing  there 
was  such  an  analogy  between  them  that  the  rights  of  assignees 
were  limited  by  those  of  creditors,  they  must,  in  order  to  make 
the  cases  cited  applicable,  be  creditors  of  the  estate  for  the  due 
administration  of  which  the  bond  applied  for  here,  or  sued  upon 
elsewhere,  has  been  given ;  whereas  in  the  present  case  the  bond 
applied  for  concerned  Eliza  Long's  estate,  of  which  there  are  no 
creditors,  but  the  parties  applying  are  the  assignees  of  Charles 
Long's  estate.  It  is  necessary  to  bear  in  mind  throughout  the 
case  that  there  are  two  estates,  and  two  administration  bonds. 

The  present  is  a  case  primce  impressionism  and  no  case  cited 
has  any  bearing  upon  it.  The  assignees  of  Charles  Long  are 
not  to  be  regarded  simply  as  creditors,  but  as  his  representatives 
with  respect  to  his  estate.  By  stat.  I  &  2  Will.  4.  c.  56.  s.  25. 
and  6  Geo.  4.  c.  16.  s.  63.,  all  the  personal  estate,  present  and 
future,  of  a  bankrupt,  vested  in  his  assignees.  On  the  death  of 
Eliza  Long,  in  1831,  her  reversionary  interest  belonged  to  her 
husband,  and  upon  his  bankruptcy,  in  July  1839,  it  vested  in 
his  assignees.  If  the  assignees  might  not,  by  the  practice  of 
the  Court,  administer  the  estate  which  by  statute  vested  in 
them,  the  Court  will  not  throw  any  obstacle  in  the  way  of  their 
obtaining  redress  for  the  loss  they  have  sustained  through  the 
maladministration  and  conversion  of  the  estate  by  the  adminis- 

(a)  4  Hagg.  Ec.  207 
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.  ^^^^'  ,      trator  appointed  by  the  Court.     It  is  not  for  this  Court  to 
Drews        decide  the  liability  of  the  bondsmen^  but  merely  whether  the 
LokC'rou^     applicants  have  made  out  such  a  primd  facie  case  as  will  induce 
AMD  Catfobd.  the  Court  to  allow  them  to  try  the  question  at  Law.    They  are 
Argument,      advised  that  they  have  a  remedy  at  Law,  and  all  they  ask  of 
the  Court  is  to  allow  them  to  put  the  bond  in  suit  to  obtain  it. 
If  the  Court  refuse,  the  assignees  are  barred  of  their  remedy, 
and  injustice  may  be  done ;  but  if  the  Court  grant  the  applica- 
tion no  one  can  be  injured,  for  if  thS  bondsmen  be  not  liable, 
the  costs  of  trying  the  question  will  fall  upon  the  assignees. 

From  the  affidavits  in  this  case  it  is  clear  that  there  has  been 
a  devastavit^  and  a  conversion  of  the  statute  to  the  administra- 
tor's own  use;  and  that,  upon  the  administrator's  becoming 
insolvent,  the  property  has  been  entirely  lost  to  the  estate. 
Under  similar  cireumstances  the  Court  allowed  the  bond  to  be 
attended  with  in  Younge  v.  Skelton  (a) ;  and  it  was  held  in  the 
Court  of  Exchequer,  that  such  a  conversion  was  a  breach  of 
the  condition  of  the  bond  **  well  and  truly  to  administer  the 
goods  of  the  intestate  according  to  law :"  Archbishop  of  Can- 
terbury  v.  Robertson,  {b)  In  accordance  with  which  the  learned 
Judge  of  the  Consistory  Court  allowed  the  bond  to  be  attended 
with,  though  the  sureties  had  not  ever  been  cited  to  show  cause 
against  it :  Broadwood  v.  Holland,  (c)  But  it  is  objected  that 
that  doctrine  applies  only  to  next  of  kin,  and  not  to  creditors. 
That  may  or  may  not  be  so ;  but  assignees,  as  regards  their 


(a)  3  Hagg.  Ecc.  780. 

lb)  1  Cromp.  &  Mee.  690. 

(c)  1  Ecc.  &  Adm.  Kep.  5.  The 
Chancery  proceedings  in  that  case 
resulted  in  a  decree  against  the  ad- 
ministratrix to  pay  to  the  plaintiff 
one  third  of  the  residue  after  cer- 
tain deductions.  Application  was 
again  made  to  the  Consistory  Court 
for  the  bond.  It  was  supported  by 
an  affidavit  to  the  effect,  that  the 
administratrix  could  not  be  served 
with  the  decree  in  Chancery,  and 
that  it  was  believed  that  she  pur- 
posely kept  out  of  the  way.  Upon 
this,  Dr.  LushingUm  (Dec.  13.)  di- 
rected the  bond  to  be  attended  with 
to  be  put  in  suit  i^ainst  the  sureties, 
but  gave  no  opinion  as  to  its  forfei- 
ture. The  case  was  tried  under  the 
name  of  the  Bishop  of  London  v. 
M^Niel;  the  plaintin  obtained  a  ver- 
dict, and  on  the  Idth  of  June  last 
the  Court  of  Exchequer  held  that  he 
was  entitled  to  substantial  damages. 

At  page  107.  of  this  volume,  an- 
other case,  Litcas  v.  Johnson,  is  re- 
ported, which  has  since   been  be- 


fore a  Court  of  Common  Law.  It 
seems  that  instead  of  continuing  the 
proceedings  regularly  to  obtain  the 
permission  of  the  Court  for  the  bond 
to  be  attended  with,  the  plaintiff  by 
some  means  induced  the  executrix 
of  the  late  Archbishop  of  Canter- 
bury to  allow  her  name  to  be  used, 
and  the  case  was  tried  in  the  Queen's 
Bench  on  the  4th  of  July  last^  How* 
ley  {widow  and  executrix  of  the  late 
Archbishop  qf  Canterbury)y.  Gordon* 
One  point  of  the  defence  was,  that 
by  the  practice  of  the  Eoclesiastiotl 
Court,  an  administration  bond  could 
not  be  enforced  against  a  surety  with- 
out the  express  order  of  the  Court, 
which  had  not  been  made  in  this  case; 
but  the  iury  found  that  the  practice 
alleged  bv  the  defendant  was  not 
proved.  How  they  could  have  ar- 
rived at  such  a  conclusion  it  is  im- 
possible to  say ;  but  certainly  the 
verdict  took  the  Profession  by  sur- 
prise, as  it  is  believed  the  case  itself 
forms  the  only  exception  to  the 
practice. 
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title,  resemble  next  of  kin  rather  than  creditors.     Like  next  of 

kin,  they  have  a  statutory  title,  and  their  claim  even  takes  pre-       Dbmwm 

cedence  of  that  of  next  of  kin.  Loiio»  Rolf, 

It  has  been  held  that  the  executor  of  a  bankrupt  cannot  take  ^^  Camob©, 
out  a  commission  of  bankrupt  for,  a  debt  due  to  his  testator,  on      ArgumenL 
the  ground  that  such  debt  vested  in  the  assignees:  ExparU 
Goodwin,  (a) 

The  Court,  therefore,  will  not,  in  the  exercise  of  its  judicial 
discretion,  reject  the  present  application,  and  thereby  prevent 
the  assignees  from  seeking  justice  elsewhere. 

Dr.  Deane,  in  reply. 

This  is  a  novel  attempt  to  introduce  into  this  Court  the  as- 
signees of  a  bankrupt  as  the  representatives  of  his  estate  in  the 
same  way  as  the  next  of  kin.  It  may  be  true  that  in  Law  the 
property  of  a  bankrupt  vests  in  his  assignees ;  but  it  is  absurd 
to  say  that  they  thereby  have  any  resemblance  to  next  of  kin, 
for  the  whole  proceedings  of  their  appointment  and  the  nature 
of  their  duties  show  that  they  are  the  mere  representatives  of 
the  creditors,  and  must  be.  regarded  in  the  light  of  creditors. 
It  is  useless  to  cite  authorities  to  prove  this.  It  is  shown  through 
the  whole  mass  of  cases  collected  in  HarrUovCs  Digest  under 
the  title  **  Bankrupt."  The  Court  will,  therefore,  not  allow 
itself  to  be  misled  by  the  fallacious  argument  of  the  other  side, 
but  regard  the  assignees  as  creditors,  and,  in  accordance  with 
decided  cases,  reject  this  application. 

The  Cour^reserved  its  judgment. 


Sib  John  Dodson,  after  stating  the  circumstances  of  the 
case  as  set  forth  in  the  statement  and  in  the  act  on  petition,  pro- 
ceeded :  That  is  the  statement  made  on  behalf  of  the  sureties 
cited,  and  upon  that  statement  they  pray  to  be  dismissed.  The 
facts  are  not  denied  by  the  assignees,  but  they  say  that  they^ 
being  the  assignees  of  Charles  Long,  were  desirous  of  obtain- 
ing letters  of  administration  of  his  estate  and  of  the  estate  of 
Eliza  Long,  his  wife,  to  be  granted  to  them  in  preference  to  the 
said  John  Long,  they  being  apprehensive  that  John  Long 
would  not  faithfully  administer  the  same ;  but  that  they  were 
legally  advised  that  by  the  rules  of  this  Court  they  w^re  not 
entitled  thereto  without  the  consent  of  the  said  John  Long. 
No  doubt  they  were  well  advised  upon  that  point ;  Mr.  John 
Long  was  the  brother  and  next  of  kin,  and  was  therefore 
entitled  to  the  grant,  not  only  by  the  practice  of  the  Court,  but 
by  the  Act  of  Parliament,  (i) 


(a)  1   Atk.    100.;  Wms.    Exors. 
807.  4th  edit 


{h)  If  so,  some  alteration  in  the 
law  would  seem  desirable;  for  the 


JudgmenU 
June  6. 
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,  ^^^'  ,  They  go  on  to  say  that  they  subsequently  commenced  pro- 

Drewe        ceedings  in  Chancery^  and  obtained  a  decree  against  Mr.  John 

LonT'^        Long,  by  which  the  sum  of  277/.  I6s.  Sd.,  was  adjudged  to  be 

AKD  cItfo&d.  due  to  them,  and  that  he  then  declared  himself  insolvent.    They 

Judgment.      ^^  ^7  that  in  the  inventory  or  declaration,  made  and  sworn 

to  by  Mr.  John  Long,  and  exhibited  by  him  in  this  cause,  he 

has  admitted  that  personal  effects  of  Eliza  Long  to  the  amount 

of  391/.  7s.  Sd.  have  come  to  his  hands,  and  that  he  has  only 

claimed,  in  his  account,  the  sum  of  104/.  Os.  3^.,  which  leaves  a 

balance  of  287/.  7s,  5d,  unaccounted  for. 

This  being  the  case,  it  must,  I  apprehend,  be  considered  a 
devastavit  to  that  extent.  Now,  the  assignees  assert  that  they 
were  the  only  persons  entitled  to  receive  this  property,  and  are 
the  only  persons  who  have  been  damnified  by  its  conversion  by 
the  administrator ;  they  therefore  claim  to  be  allowed  to  put 
the  administration  bond  in  force  against  the  sureties,  in  order,  if 
possible,  to  indemnify  themselves  for  their  loss. 

This  was  the  state  of  the  case  upon  the  pleadings  when  it  was 
first  brought  to  the  attention  of  the  Court.  In  consequence, 
however,  of  an  objection  having  been  raised  by  Dr.  Deane^ 
which,  as  The  QueerCs  Advocate  urged  (and  the  Court  was  of 
the  same  opinion),  ought  to  have  been  stated  in  the  plead- 
ings, the  Court  directed  that  the  case  should  stand  over  that 
the  act  might  be  further  written  to.  Accordingly,  on  behalf 
of  the  sureties,  it  was  stated  that  the  decree  made  upon  Mr. 
John  Long  to  give  justifying  security,  at  the  prayer  of  the 
assignees,  was  contrary  to  the  rule  and  practice  of  the  Court,  and 
had  never  been  specially  brought  to  the  notice  of  the  Judge. 

Now,  I  do  not  think  it  necessary  for  me  to  enter  upon  any 
discussion  of  this  question.  Whatever  may  have  been  the 
practice  with  regard  to  such  applications  on  behalf  of  creditors, 
it  cannot  be  contended  that  the  Court  has  not  full  power  to 
require  justifying  security  if  it  should  think  proper.  There  is 
no  doubt  the  statute  (a)  provides  that  ^^  the  Judge  shall  and 
may,  on  granting  and  committing  of  administration  of  the  goods 
of  persons  dying  intestate,  take  sufficient  bonds  with  two  or  more 
able  sureties^  respect  being  had  to  the  value  of  the  estate.'*  The 
sufficiency  rests  in  the  discretion  of  the  Court. 

This  question,  however,  has  no  application  to  the  present  case, 
for  it  appears  that  there  are  two  bonds,  and  that  the  sureties  to 
that  respecting  which  this  application  is  made  were  not  required 

grant  to  the  assignees,  the  parties  live  Court,  and  the  suit  at  Common 

entitled  to  the  property,  would  have  Law  upon  the  bond, 

avoided  the  necessity  of  the  suit  in  (a)  22  &  23  Car.  2.  c.  10.  s.  1. 
Chancery,  the  suit  in  the  Prcroga- 
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to  jusdfy.     They  were  called  upon  to  justify  upon  the  other      ,  ^^^' 
bond,  but  not  on  this.    The  bonds  are  distinct^  though  the  sure-        Drewb 
ties  happen  to  be  the  same.     The  observation  of  the  learned    j^^Solf 
counsel^  therefore^  falls  to  the  ground.  amd  Catfobd. 

The  only  remaining  objection  is^  that  the  parties  making  this  judgment 
application  being  the  trading  and  official  assignees^  and,  as  such, 
representing  the  creditors  of  the  deceased,  cannot  in  law  assign 
for  a  breach  of  the  bond  the  nonpayment  of  debts  due  to  the 
said  creditors.  Numerous  cases  were  cited  by  the  learned  coun- 
sel to  establish  his  position ;  and  it  is  from  those  cases  that  Mr. 
Williams  has  stated  the  Law  respecting  the  administration  bond, 
for  he  says,  "  it  is  no  ground  of  forfeiture  that  the  adminis- 
trator has  not  paid  the  debts  of  the  intestate ;  and  therefore,  a 
creditor  cannot  sue  upon  the  bond  in  the  name  of  the  ordinary, 
and  assign  for  breach  the  nonpayment  of  the  debt  to  him."  (a) 

He  states  in  what  the  various  breaches  of  the  bond  consist, — 
the  nondelivery  of  the  inventory,  the  nondistribution  of  the 
residue  after  a  decree  of  the  Ecclesiastical  Judge,  or  a  con- 
version of  assets  so  that  they  are  lost  to  the  estate ;  but  he 
expressly  says  that  creditors  cannot  sue  for  the  nonpayment 
of  their  debts ;  and  therefore,  I  am  of  opinion  that  they  would 
not  be  entitled  to  come  to  this  Court  and  ask  for  the  bond  to  be 
delivered  out  to  them. 

The  replication  of  the  assignees,  however,  is,  ^^  that  this  Court 
lias  no  power  to  decide  what  breaches  may  be  assigned  in  an 
action  at  Common  Law  upon  the  bond,  and  that  such  a  matter 
is  wholly  irrelevant  to  the  application  now  made  to  the  Court." 
In  fact,  that  this  Court  has  no  power  to  decide  whether  the  bond 
is  forfeited  or  not,  and  whether  it  should  be  delivered  out  for 
the  purpose  of  being  attended  with  in  a  Court  of  Common  Law. 
But  I  apprehend  this  Court  has  always  exercised  a  discretion  on 
that  subject.  When  it  clearly  appears  that  the  party  making 
application  to  the  Court  has  no  right  whatever  to  sue  upon  the 
bond,  the  Court  has  not  hesitated  to  reject  the  application  ;  but 
if  there  should  be  any  real  doubt  upon  the  subject,  and  the 
Court  should  think  it  not  improbable  that  the  party  might  be 
entitled  to  recover  upon  the  bond,  this  Court  has  sdlowed  the 
bond  to  be  delivered  out,  and  has  given  no  opinion  of  the  for- 
feiture of  the  bond,  but  has  left  that  point  for  the  decision  of  the 
Courts  of  Common  Law. 

Now,  I  must  confess  that  I  imagined,  from  the  latter  part  of 
the  averment  in  the  replication,  that  it  was  intended  to  deny  the 
Court  any  discretion  whatever  in  the  matter ;  but  I  found  from 
the  argument  of  the  learned  counsel  that  what  was  meant  was 

(a)  Wms.  Exora.  445.  4lb  ed. 
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.  ^^^^'  ,      this,  that  the  averments  on  behalf  of  the  sureties  respecting  the 

Dbewe        inability  of  creditors  to  sue  upon  the  bond  were  irrelevant,  be- 

LongT^Rolp     ^^^^  assignees  were  not  to  be  considered  in  the  light  of  ere- 

AND  Catfobd.  ditors  at  all ;  that  they  were  clothed  with  a  peculiar  character 

Judgment,      by  Act  of  Parliament,  and  had  peculiar  rights  and  privileges 

assigned  to  them. 

It  appears  to  me  that  there  is  much  force  in  this  observatioiL 
They  certainly  are  not  merely  creditors,  for  although  they  may 
be  appointed  for  the  benefit  of  the  creditors^  yet  their  appoint- 
ment as  assignees  divests  them  of  the  character  of  mere 
creditors,  and  clothes  them  with  a  new  one.  By  Act  of  Par- 
liament the  whole  property  of  the  bankrupt  vested  in  them; 
they  represent  the  estate,  and  are  enabled  to  act  in  all  respects 
in  behalf  of  the  estate,  and  they  now  come  to  this  Court  as  the 
party  entitled  to  the  property  of  the  deceased,  and  not  as 
creditors  of  the  deceased's  estate.  They  come  here  with  the 
same  rights  as  Charles  Long,  and  there  can  be  no  doubt  that 
Charles  Long  would  have  been  entitled  to  have  this  bond 
delivered  out  to  him. 

Whether  the  Court  of  Common  Law  will  decide  that  this 
bond  is  forfeited,  and  that  the  sureties  are  liable,  I  cannot  un- 
dertake to  say ;  but  it  does  not  seem  to  me  at  all  improbable 
that  such  may  possibly  be  the  result  of  a  trial.  If  so,  I  c(m- 
sider  it  to  be  the  duty  of  this  Court  to  throw  no  impediment  in 
the  way  of  that  trial,  but  to  allow  the  bond  to  be  attended  with. 
I  give  no  opinion  to  prejudice  one  side  or  the  other  as  to  the 
forfeiture ;  but  as  it  is,  as  far  as  I  am  aware,  a  case  primtB  im* 
pressioniSf  I  shall  direct  the  bond  to  be  attended  with  whenever 
it  shall  be  required. 

Proctors:  for  the  sureties,  Gregory;  for  the  assignees, 
Pritchard. 


Pbebooative  "*" 

Court  of 

C  AWFE  RB  IT  RT 

May  29.    '  EKINS  against  BROWN  AND  OTHERS. 

June  6.  ^p|^ 

Bona  nouUfiUa.  1  HIS  was  originally  a  business  of  citing  Elizabeth  Brown, 
pWnaHaofa  spinster,  Robert  Rosebrooke  Morris,  and  Francis  Eady,  the 
wife  living        executors  named  in  the  will  of  William  Ekins,  late  of  Brix- 

separate  ftom 
her  h  isband, 
and  in  a 

diction,  do  not    date  the  19th  of  April  1853,  and  to  propound  the  same  in 

conatitute 
bona  notabilia. 

On  the  death  of  a  partner,  hia  share  of  the  partnership  property  in  possession,  however  larg^,  does 
not  constitute  bona  notahHia  if  the  estate  be  insolvent,  and  there  be  no  balance  after  the  liquidation 
of  all  partnership  claims. 


worth,  in  the  county  of  Northampton,  deceased,  to  bring  into 
and  leave  in  the  registry  of  this  Court  the  said  will,  bearing 
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solemn  form  of  law,  or  show  good  and  suffieient  cause  why  the 
same  should  not  be  pronounced  null  and  void,  and  the  deceased 
dechired  to  have  died  intestate,  promoted  by  Anne  Ekins, 
widow,  the  reliot  of  the  deceased. 

The  circumstances  of  the  case  were  these :  In  the  year  1840, 
Mrs.  Ekins  obtained,  in  the  Arches  Court  of  Canterbury,  a 
divorce  a  mensd  et  thoro  from  her  husband  on  the  ground  of 
cruelty,  and  received  an  allotment  of  alimony  at  the  rate  of 
20L  per  annum.  In  consequence  of  an  improvement  in  the 
circumstances  of  Mr.  Ekins,  a  further  allegation  of  faculties 
was  given  in,  and  his  answers  taken  thereto  in  the  month  of 
September  1841.  These  proceedings,  however,  dropped  by 
reason  that  Mr.  Ekins,  by  an  indenture  made  on  the  13th  of 
April  1842,  secured  to  his  wife  an  annuity  of  160L  per  annum 
for  her  life,  in  lieu  of  alimony  allotted,  or  any  claim  for  an  in- 
crease thereof.  Mr.  and  Mrs.  Ekins,  from  the  time  of  their 
separation  never  saw  nor  held  any  communication  with  each 
other,  but  the  annuity  has  been  both  before  and  since  her 
husband's  death,  regularly  paid  to  Mrs.  Ekins. 

Mr.  Ekins  died  on  the  19th  of  January  1853,  and  in  August 
following  probate  of  his  will  was,  after  some  opposition  on  the 
part  of  the  next  of  kin,  granted  by  the  Archdeaconry  Court  of 
Northampton  to  the  above-named  executors  —  the  whole  of  the 
deceased's  personal  estate  being  within  the  jurisdiction  of  that 
Court.  On  the  3rd  of  October  a  decree  issued  under  seal  of 
this  Court,  alleging  that  the  deceased  had  whilst  living,  and  at 
the  time  of  his  death,  goods,  chattels,  or  credits  in  divers 
dioceses  or  peculiar  jurisdictions  sufficient  to  found  the  jurisdic- 
tion of  the  Court  at  the  suit  of  the  said  Anne  Ekins,  and  calling 
upon  the  executors  to  bring  in  the  will,  &c. 

The  executors  appeared  by  their  proctor  under  protest  as  to 
the  jurisdiction  of  the  Court. 

An  allegation  was  then  given  in  on  behalf  of  Mrs.  Ekins, 
pleading  in  substance : — 

Ist  art.  That  John  Ekins,  the  deceased,  died  at  Brix- 
worth,  in  the  Archdeaconry  of  Northampton,  possessed  at  the 
time  of  his  death  of  goods  in  divers  dioceses  or  peculiar  juris- 
dictions in  the  province  of  Canterbury,  by  reason  whereof  the 
proving  and  registering  any  will,  or  granting  administrations, 
&C.  are  known  only  and  whoUy  to  appertain  to  the  archbishop 
of  this  province,  his  master,  keeper,  or  commissary  of  the  Pre- 
rogative Court  of  Canterbury,  or  his  surrogate,  and  not  to  any 
inferior  Judge. 

2nd.  That  at  the  time  of  his  death,  his  wife,  who  was  divorced 
from  him,  was  living  in  Omega  Terrace^  Regent's  Park^  in  the 

£.  &  A. — ^YOL.  I.  D  D 
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* i ' 

Ekins 
against 

Brown. 

Pleadings, 


Atgument 


county  of  Middlesex,  out  of  the  jurisdiction  of  the  Arch** 
deaconry  Court  of  Northampton,  but  within  the  jurisdiction  of 
the  Prerogative  Court  of  Canterbury ;  that  there  were  at  the 
then  lodgings  of  his  said  wife  divers  articles  of  plate  and 
jewellery,  and  other  goods  and  chattels,  which  were  in  law  the 
property  of  the  deceased,  and,  that  the  same  amounted  in  value 
to  more  than  the  sum  of  5L 

3rd.  lliat  the  deceased  at  the  time  of  his  death  was  a  co« 
partner  with  Charles  Higgins  in  respect  of  a  racing  mare  called 
*^  Maria  Monk,"  and  entitled  to  one  half  share  of  the  value 
thereof;  that  her  value  was  at  least  100/. ;  that  she  ran  for  the 
Waltham  Abbey  steeplechase  on  the  30th  of  November  1853, 
and  is  entered  to  run  at  Derby,  on  the  8th  of  February  next 
(1854) ;  that  at  the  time  of  deceased's  death  the  said  mare  was 
located  and  in  training  at  or  near  the  residence  of  Mr,  Higgins, 
at  Devizes,  in  the  county  of  Wilts  or  elsewhere,  out  of  the 
jurisdiction  of  the  Archdeaconry  of  Northampton,  and  within 
the  jurisdiction  of  the  Prerogative  Court  of  Canterbury,  and 
that  since  the  death  of  the  dedeased  a  bill  has  been  tendered  for 
payment  to  the  executors  of  the  deceased,  in  respect  of  his  share 
of  expenses  of  the  keep  and  training  of  the  sai4  mare. 

4th.  TTiat  divers  sums  of  money  were  due  to  the  deceased  at 
his  death  from  persons  living  and  resident  out  of  the  jurisdic- 
tion of  the  Archdeaconry  Court  of  Northampton,  but  within  the 
jurisdiction  of  the  Prerogative  Court  of  Canterbury. 

The  answers  of  the  executors  were  taken,  and  in  their  answer 
to  the  third  article,  which  was  read  and  thus  made  evidence  at 
the  hearing,  they  admitted  the  fact  of  the  partnership,  and  that 
the  mare  was,  at  the  time  of  the  death  of  the  deceased,  of  the 
value  of  30/.,  but  no  more.  They  further  answering  said,  that 
the  deceased  was  partner  with  the  said  Charles  Higgins  in  the 
articulate  and  other  racing  transactions ;  and  that  there  was  due 
and  owing  from  the  deceased 'at  the  time  of  his  death  oh  account  of 
such  partnership  260/.  and  upwards. 

No  plea  was  given  in  by  the  executors,  but  the  case  was 
argued  upon  the  evidence  produced  by^  Mrs.  Ekins,  and  the 
point  of  law  raised  in  this  answer. 

Dr.  Bayford^  for  the  widow,  cited  Story's  Law  of  Partner'^ 
ship{a\  Ram.  on  Assets  (b),  Crosley  v.  Archdeacon  of  Sud-- 
bury  (/;),  Roper's  Husband  and  Wife^  "  Paraphernalia." 

Dr.  Addams  (with  whom  was  Dr.  Spinks)^  for  the  executors, 
cited  Williams^  Executors  (d).  Black.  Com.  (e),  Graham  v.  Lon- 


(a)  Sect.  346.  p.  493.  edit.  1841. 
{h)  Pp.  783. 204.      . 
(c)  3Hagg.  Ecc.  197. 


{d)  Part  ii.  book  3. 4th  ed.  pp.663. 

et  seo, 
(e)  Vol.  2.  book  ii.  ch.  29.  p.  436. 
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danderry  (a),  Lucas  v.  Lucas  (J),   West  v.  Ship  (c),  Gwyniie  (m 
Probate  Duty,  (d) 

Sib  John  Dodson.  William  Ekins,  late  of  Brixworth,  in 
the  Archdeaconry  of  Northampton,  died  at  his  residence  within 
that  archdeaconry,  on  the  19th  of  January  1853,  He  made  a 
willy  of  which,  after  some  litigation  between  the  executors  and 
Mr.  Ekins,  the  brother  of  the  deceased,  probate  was  granted  by 
the  Archdeaconry  Court,  but  whether  this  was  done  in  virtue 
of  a  compromise  between  the  parties  to  the  suit,  or  how  other- 
wise, does  not  appear. 

The  case  in  this  Court  commenced  by  a  monition  at  the 
instance  of  Mrs.  Ekins,  the  widow,  calling  upon  the  executors 
to  bring  in  the  will,  and  propound  the  same,  or  to  show  cause 
why  it  should  not  be  pronounced  null-  and  void  —  that  is,  that 
the  deceased  died  intestate.  An  appearance  was  given  for  the 
executors,  but  under  protest  to  the  jurisdiction  of  the  Court, 
which  protest  was  afterwards  extended;  but  as  that  has  not  been 
laid  before  me,  I  have  no  exact  knowledge  of  its  contents,  nor 
i»  it  pecbaps  necessary  that  I  should  have.  I  have  not  seen  it 
at  all.  . 

An  allegation  was  afterwards  given  in  by  the  widow,  upon 
which  she  herself  and  one  other  person  have  been  examined  as 
witnesses.     The  answers  of  the  executors  have  also  been  taken, 
and  upon  this  evidence  the  Court  is  called  upon  to  decide  be« 
tween  the  parties  —  the  sole  question  being  whether  the  de-* 
ceased  left  bona  notabilia  out  of  the  Archdeaconry  Court  where 
he  died,  so  as  to  found  the  jurisdiction  of  the  Prerogative  Court 
of  Canterbury.     The  averment  of  the  widow,  as  set  forth  in  the 
second  article  of  her  allegation  is,  that  she  duly  obtained  a 
sentence  of  separation  from  her  husband  in  the  Arches  Court, 
in  the  month  of  April  1840 ;  that  she  from  that  time  lived ' 
separate  and  apart  from  him,   principally  in  the  immediate 
neighbourhood  of  London ;  and  that  at  the  time  of  her  husband's 
death  she  was  residing  near  the  Regent's  Park,  and  not  within 
the  limits  of  the  jurisdiction  of  the  Archdeaconry  Court  of 
Northampton.     That,  being  so  resident,  she  had  in  her  custody 
or  possession  divers  articles  of  plate  and  jewellery,  and  other 
goods  and  chattels,  which  were  in  law  the  property  of  the  said 
William  Ekins,  and  that  the  same,  were  of  greater  value  than 
S/.,  so  as  to  constitute  bona  notabilia  out  of  the  jurisdiction 
where  he  died,  and  consequently  that  the  jurisdiction  of  this 
Court  is  well  founded.     She  further  alleges  in  the  third  article 


1854. 
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Judgment, 
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(a)  3  Atk.  393. 
(&)  1  Atk.  270. 
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c)  1  Vez.  242. 
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Judgment, 


If  the  articles 
in  possession 
of  the  widow 
were  all  the 
property  of 
the  husband 
there  would 


that  the  deceased  was  copartner  with  Charles  Higgins  in  a 
racing  mare^  and  that  as  such  he  was  entitled  to  the  half  of  her 
value,  which  was  at  the  least  lOOil,  the  sum  ranging  from  SOOL 
to  lOOiL  Mid  that  such  mare  was,  at  the  time  of  the  death  of  the 
deceased,  located  near  Devizes,  in  Wiltshire,  and  out  of  the  Arch- 
deaconry Court  of  Northampton.  So  that  there  wero  likewise 
bona  notabilia  there  according  to  her  statement. 

The  evidence  on  the  first  averment,  namely,  as  to  the  plate, 
jewellery,  and  other  goods  and  chattels  in  the  possession  of 
the  widow,  is  to  be  found  in  her  own  deposition  in  chief,  and 
upon  interrogatory,  and  in  a  document  annexed  to  the  depo- 
sition of  Mn  Page,  an  appraiser,  who  was  employed  by  her  to 
set  a  value  on  these  goods,  or  at  least  on  some  of  them.  The 
account  which  she  gives  of  the  goods  in  her  possession  when  she 
was  resident  near  Regents  Park,  is  this :  she  says  she  had  a  gold 
guard  chain  and  watch,  that  she  had  a  very  handsome  wriUng 
desk,  a  valuable  silk  shawl,  a  great  deal  of  table  linen,  a  large 
damask  table  cloth,  and  also  a  work  box  with  silver  fittings,  and 
trinkets  and  bracelets.  Then  she  goes  on  to  say  that  she  can- 
not undertake  to  state  the  value,  but  she  swears  thatlhey  are 
above  the  value  of  5/.,  according  to  the  best  of  her  belief. 

Upon  the  interrogatories  she  is  asked  especially  as  to  the 
value  of  the  several  articles,  and  the  account  which  she  gives  is 
this :  she  says  that  the  gold  guard  chain  and  watch  are  of  the 
value  of  2/.,  the  very  handsome  writing  desk  she  reckons  at  3iL, 
then  there  is  a  valuable  large  shawl  estimated  at  from  2L  to  3/., 
the  table  cloth  she  values  at  1/.,  and  then  there  is  this  work  box, 
the  trinkets,  bracelets,  and  so  forth,  but  she  gives  no  further 
special  value.  Mr.  Page,  the  appraiser,  brings  in  an  inventory, 
annexed  to  his  deposition,  of  the  articles  he  found,  and  the 
valuation  he  made.  He  represents  it  thus :  two  yards  and  a  half 
of  Brussels  lace,  which  Mrs.  Ekins  had  also  mentioned,  but  calls 
it  three  yards  (and  which  seems  to  have  composed  the  sleeves  of 
her  grandmother),  a  splendid  writing  desk  inlaid  with  Buhl,  a 
handsome  large  damask  table  cloth,  work  box  with  silver  fittings, 
and  a  gold  chain ;  and  he  says  that  the  value  of  the  whole  of 
these  things  is  11/.  I5s.  He  is  asked  to  specify  the  value  of 
each  article,  but  that  he  deelines,  and  says  it  is  not  his  custom, 
nor  is  it  the  custom  of  the  trade ;  he  adds  that  he  does  not  mind 
giving  11/.  for  them  himself. 

If  these  things  were  all  to  be  considered  the  property  of 
the  husband,  then,  according  to  the  evidence  of  Mr.  Page  and 
Mrs.  Ekins  herself,  there  would  be  goods  and  chattels  beyond 
the  value  of  5/.,  and  consequently,  there  would  be  bona  notabilia. 
But  when  I  come  to  look  at  these  articles,  I  think  they  are  for 
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the  most  part  to  be  considered,  after  the  death  of  the  husband^      ,  ^^^^  , 
Dot  as  property  belonging  to  him,  but  as  paraphernalia  belong-        Ekins 
ing  to  the  widow  herself.    The  gold  guard  chain  and  watch  seem       bbowk 
to  have  been  her  property  originally;  they  were  both  gifts      judgmetu, 
to  her,  and  these  and  all  the  other  things  were  taken  away  by  be  bona  nota- 
her  when  she  obtained  a  sentence  of  divorce  against  her  husband  ^^  ^°^  ™^7 
in  the  Arches  Court,  so  long  ago  as  1840,  and  they  have  been  in  fact 
retained  in  her  possession  from  that  time  to  the  present,  and  ^®  ^*/^*"  ,. 
were  so  retained  with  the  knowledge  of  the  husband  during  his 
lifetime.     I  apprehend  many  of  the  articles  were  so  far  her  Some  of  these 
property  that  if  the  husband  had  thought  proper  to  have  taken  cowtof^* 
them  away  from  her,  the  Court  of  Arches,  whiph  granted  the  Arches,  which 
divorce,  might  have  compelled  him  to  deliver  them  up  for  her  mrghthave*™' 
use.     It  is  quite  true  that  even  the  paraphernalia  of  the  wife,  f®™P*"f^  ^^® 
during  the  lifetime  of  her  husband,  are  to  be  considered  his  deliver  op  to 
property ;  he  has  a  right  to  sell  them — to  give  them  away,  and  ^^^*'J^^® 
the  wife  cannot  retain  them ;  he  may  pawn  them,  destroy  them,  them  from  her. 
and  treat  them  as  his  own  property ;  but  upon  the  death  of  the  It  may  be 
husband,  I  apprehend  they  survive  to  her  use,  and  if  she  is  in  SaringThe     ^ 
possession  of  them  she  may  retain  them.     It  is  not  necessary  lifetime  of  the 
that  they  should  be  delivered  into  her  hands  through  the  exe-  ^fe*g  para-^ 
cutors.     That  is  the  case  with  almost  all  these  articles.     He  ph«raali»i »« 
goods  of  the  description  of  the  gold  guard  chain  were  treated  as  ject  to  the 
ornaments  belonging  to  herself;  there  might  have  been  some  ^^^^^^^^f 
doubt  as  to  the  writing  desk,  but  that  was  for  her  use,  and  she  at  hb  death 
was  allowed  to  retain  it.     If  it  does  not  come  strictly  within  JJ^^jc^^gg^of 
paraphernalia,  it  would  not  amount  to  the  value  of  52.,  because,  the  wife,  and 
though  she  does  state  in   her  deposition  in  chief  that  that  JlJ^iwsion.  ^ 
alone  is  worth  5L,  yet,  when  she  is  called  upon  in  answer  to  an 
interrogatory  to  specify  the  value,  she  calls  it  32.  only.     Then 
as  to  the  other  goods,  the  shawl  and  Brussels  lace,  they  were 
clearly  a  part  of  her  property,  and  come  strictly  within  what  is 
called  paraphernalia.      According  to  all  the  books,  —  indeed, 
many  of  the  old  books  carry  the  matter  much  further, — dress  and 
trinkets  worn  during  the  lifetime  of  the  husband  not  only  be- 
long to  the  wife,  but,  according  to  some  of  the  old  cases,  she  has 
a  r^ht  to  take  them  away  for  her  own  use. 

The  appraiser,  then,  having  declined  to  estimate  the  value  of  It  is  not  proved 
these  things  so  that  I  can  consider  whether  any  one  of  them  article^not 
amounts  to  the  value  of  5/.,  I  must  take  it  that  they  do  not.  strictly  j>ara- 
The  wife  is  bound  to  produce  proof  that  they  were  of  more  amounts^in 
than  5L  value, — that  she  had  goods  in  her  possession  belonging  ^"®  ^  ^'• 
to  her  husband  worth  more  than  that  amount,  and  that  she  has 
not  done. 

It  has  been  said  even  with  regard  to  paraphernalia,  they  are  to  Though  para- 
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^    ^'  .  be  considered  as  the  property  of  the  husband,  because  the  exe- 

Ekins  cutors  would  have  a  right  to  take  them  in  case  there  were  not 

I^B^'wN.  sufficient  assets  otherwise  belonging  to  the  husband  for  the  pay- 

Jud      L  ™^°^  ^^  ^^^  debts.     It  is  sud  this  is  the  true  test  whereby  to 

.  ascertain  in  whom  the  property  was  vested.     It  has  been  ar- 

be  subject  to  gued  that  it  was  not  the  husband's,  because  the  executors  might 

^bte^Jr^^e  ^^®  claimed  these  articles  for  the  payment  of  his  debte.     But 

wife  has  a  according  to  the  cases,  it  is  laid  down  that  the  wife  has  a  right 

^n  tbem^'  ^  detain  the  things  in  her  possession ;  she  is  not  called  upon  to 

notii  a  de-  make  application  to  the  executors,  or  to  obtain  possession  of 

assets^oompels  ^®°^  through  them ;  all  that  is  said  with  r^ard  to  executors  is 

the  execaton  this,  they  havca  riffht  to  clium  them  in  case  there  is  not  suffi- 

to  claim  them.      .     ^  ^    "^        xi_     j  fx 

cient  to  pay  the  debts. 

There  is  a  passage  in  Williams  on  Executors  (a)  which  gives 
the  sum  and  substance  of  it,  where,  treating  of  paraphernalia,  he 
says,  **  Another  instance  where  the  wife  may  acquire  property 
in  her  husband's  personal  chattels  as  by  gift  from  him  so  as  to 
exclude  his  executors  and  administrators,  is  to  be  found  in  her 
paraphernalia."  In  a  preceding  sentence  he  has  been  stating 
what  property  the  wife  may  have  separate  and  independent  of 
her  husband,  at  the  death  of  that  husband,  and  now  he  adds  to 
this  the  paraphernalia,  which,  he  says,  the  executors  and  ad- 
ministrators of  the  husband  are  excluded  from.  They  therefore 
can  have  no  right  to  take  them  in  the  first  instance,  but  if  the 
wife  is  in  possession  of  them  she  may  retain  them  to  their 
exclusion. 
There  is  no  I  am,  therefore,  of  opinion  that  the  alleged  bona  notabtUa  in 

nattUMi  at  the  possession  of  the  wife  at  her  residence  near  the  Kegent's  Park 
residence  of      j^  not  made  out  in  proof  before  the  Court*     She  does  not  esta- 

the  wife. 

blish  bona  notabilia  there ;  indeed,  it  seems  somewhat  extra- 
ordinary on  the  part  of  this  lady  that  she  swears  she  believes 
they  were  goods  and  chattels  belonging  to  her  husband,  for  she 
took  them  away  from  him,  and  had  the  use  of  them  from  1840 
down  to  his  death ;  and,  on  that  event  taking  place,  how  does 
she  act  with  respect  to  them  ?  Why  she  retains  some  of  them. 
What  does  she  do  with  them  ?  Give  them  to  the  executors  ? 
No;  she  gives  them  to  her  friends;  she  has  treated  them  as 
her  own.  Her  conduct  is  perfectly  consistent  with  what  I  ap- 
prehend to  be  the  law.  She  was  justified  in  treating  them  as 
parapheiiialia  belonging  to  herself.  There  may  have  been  an 
article  of  small  value  which  does  not  come  within  that  descrip- 
tion, but  the  main  body  do  come  under  it,  and  I  think  that  upon 
the  death  of  the  husband  they  were  the  separate  property  of  the 

(o)  2  Wins.  Execrs.  643.  4th  ed. 
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vrifcy  and  she  seems  so  to  have  considered  them.  I  think, 
therefore,  that  that  part  of  the  case  is  not  proved,  namely,  that 
the  husband  had  goods  of  the  value  of  5/«  and  upwards. 

The  other  branch  which  is  relied  upon  as  constituting  bona 
noiabilia  out  of  the  archdeaconry,  is  a  moiety  of  the  value 
of  this  racing  mare,  which  was  held  in  copartnership  with  Mr. 
Higgins,  and  which  at  the  time  of  his  death  was  at  or  near  to 
Devizes,  in  the  county  of  Wiltshire.  Upon  this  part  of  the  case, 
which  is  set  forth  in  the  third  article  of  the  wife's  allegation, 
no  witnesses  have  been  examined,  but  the  answers  of  the  exe- 
cutors have  been  read  and  commented  upon.  In  these  answers 
the  executors  say  they  admit  the  facts  to  be  as  pleaded,  save  as 
to  the  value  of  the  mare,  which  they  believe  was  not  more  than 
30/.  I  think  I  must  take  it  that  the  value  of  the  mare  is  30/., 
and  if  a  moiety  of  the  value  was  the  property  of  the  hus- 
band, there  would  be  bona  notabilia  beyond  the  value  of  5/.,  be- 
cause 15^  belongs  to  him  in  that  mare.  But  then  they  go  on 
to  say,  *'  That  the  deceased  was  partner  with  Mr.  Higgins  in 
the  mare ;  and  in  the  articulate  and  other  racing  transactions 
there  was  due  and  owing  from  the  deceased  at  the  time  of  his 
death  on  account  of  such  partnership  260/.  and  upwards."  Now 
upon  this  state  of  facts  it  has  been  contended  on  the  part  of 
the  widow  that  the  husband  had  goods  of  more  than  the  value 
of  5/;  out  of  the  Archdeaconry  of  Northampton,  namely,  in 
Wiltshire,  consequently  that  there  was  this  bona  notabilia.  On 
the  other  hand,  it  is  contended  that  there  were  no  goods  and 
chattels  belonging  to  the  deceased  in  the  county  of  Wiltshire, 
under  the  circumstances  stated,  and  the  question  for  the  con** 
fiideration  of  the  Court  is,  whether  there  were  or  were  not. 

That  must  depend  very  much  upon  this :  What  was  the  pro- 
perty belonging  to  the  deceased  in  the  county  of  Wiltshire,  and 
how  is  it  to  be  estimated?  When  persons  are  in  partnership  in 
trade  or  otherwise,  they  are  considered  as  joint  tenants ;  and  the 
general  rule  where  there  are  joint  tenants  is,  that  the  property 
which  they  hold  as  joint  tenants  goes  to  the  survivor ;  but  in 
the  case  of  trade  or  partnership  in  this  country  it  is  not  so. 
Upon  death  of  a  joint  tenant  the  partnership  dissolves,  but 
a  portion  of  it  belongs  to  the  survivor,  and  the  other  portion 
to  the  executors  of  the  deceased,  according  to  their  respective 
shares;  but  then,  the  matter  for  consideration  is,  how  is  the  value 
of  the  property  to  be  collected?  On  the  one  side  it  is  contended 
that  the  mare  being  in  possession,  and  being  of  the  value  of 
30/.  there  was  bona  notabilia.  On  the  other  side,  it  is  said  that 
the  executor  of  a  deceased  person  is  not  entitled  to  any  share  in 
the  property  until  the  goods  have  been  collected,  until  the  part- 
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nersbip  acconnts  are  made  up ;  and  then  he  is  entitled  to  the 
balance,  and  the  balance  only.  Upon  this  it  will  depend  whe- 
ther there  was  bona  noiabilia  or  not^  because  though  it  is  ad- 
mitted that  the  mare  was  of  the  value  of  30/.,  yet  it  was  a 
partnership  concern ;  and  if  from  the  partnership  there  were 
26021  due  and  owing,  according  to  that  mode  of  settlement  there 
would  be  nothing  at  all  for  the  executors  to  take. 

It  has  been  admitted  by  the  counsel  for  the  widow  in  this 
case,  that  whatever  was  due  to  the  partnership,  the  surviving 
partners  are  to  get  in  and  collect,  and  to  divide  it  when  they 
have  so  done.  But  it  is  said  there  is  a  great  difference  as  to 
what  is  in  possession ;  that  what  is  in  possession  belonging  to 
the  deceased,  immediately  becomes  the  property  of  his  repre- 
setitatives,  namely,  of  his  executors.  In  this  case,  and  in  sup- 
]X)rt  of  this,  an  authority  has  been  relied  upon,  namely,  Mr. 
Justice  Story  f  in  his  Commentary  upon  the  Law  of  Partnership. 
This  certainly  is  a  book  entitled  to  very  great  weight ;  no  doubt 
he  is  a  very  eminent  writer,  and  is  esteemed  universally,  both 
here  and  in  America ;  indeed,  we  may  say  he  has  a  world-wide 
reputation ;  there  is  no  modem  writer  whose  legal  works  are 
better  worth  attending  to  than  those  of  Mr.  Justice  Story.  It 
is  true,  as  stated  by  Dr.  Addams^  that  he  is  not  a  writer  on  the 
L#aw  of  England,  but  he  is  very  conversant  with  the  laws  of  this 
country  and  of  America,  where  he  has  occupied  the  highest 
judicial  station,  and  he  is  entitled  to  the  greatest  respect.  It  is 
quite  true,  as  stated  by  the  learned  counsel,  that  we  have  text 
writers  of  our  own,  and  supposing  that  there  were  decided  cases 
in  our  Courts  of  a  contrary  tenor,  the  Court  must  pay  attention 
to -the  former,  and  not  to  the  views  taken  on  such  matters  by 
Mr.  Justice  Story.  But  when  I  look  into  Mr.  Justice  Story^s 
book  I  do  not  find  that  the  doctrine  he  propounds  differs  mate- 
rially from  that  laid  down  in  our  own  books.  The  passage 
which  has  been  relied  upon  is  as  follows :  **  One  of  the  conse- 
quences of  a  dissolution  of  partnership  by  death  (under  the 
qua^fications  above  suggested),  is  that  the  personal  representa^ 
tives  of  the  deceased  become  tenants  in  common  with  the  survivors 
of  all  the  partnership  property  and  effects  in  possession.''  (a)  It  is 
generally  admitted,  while  living  they  are  joint  tenants,  but  upon 
death  there  is  a  difference ;  they  become,  as  it  were,  tenants  in  com- 
mon, not  in  possession.  It  was  upon  that  principle  the  learned 
counsel  founded  his  argument  that  this  mare  was  in  possession, 
that  she  was  of  the  value  of  more  than  5/.,  consequently  the 
executor  was  entitled  to  that.  Mr.  Justice  Story  goes  on  to  say : 
**  We  say  the  partnership  property  and  effects  in  possession,  for 

(a)  Story's  Comment,  on  Partnership,  ch.  14.  §  346. 
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there  is  at  the  Common  Law  a  material  ^stinction  between 
Bucb  property  and  effects  in  posseBsion  and  chotes  in  aetiorij  debt? » 
and  other  rights  of  action  belonging  to  the  partnership."  That 
is  exactly  the  position  which  the  learned  oonnsel  took  here. 
**  The  latter,  at  Law>  belong  to  the  surviving  partners,  and  they 
possess  ihe  sole  and  exclusive  right  and  remedy  to  reduce  them 
into  possession ;  although,  when  so  recovered,  the  survivors  are 
-regarded  as  trustees  thereof  for  the  benefit  of  the  partnership, 
and  the  representatives  of  the  deceased  partner  possess  in  Equity 
the  same  right  of  sharing  and  participating  in  them  which  the 
deceased  partner  would  have  possessed  if  he  had  been  living. 
However,  the  representatives  of  the  deceased  partner  cannot, 
strictly  speaking,  be  deemed  partners  with  the  survivors."  The 
partnership  does  not  go  on ;  the  business  carried  on  afterwards 
belongs  to  the  survivors.  **  But  still,  a  community  of  interest 
subsists  between  them  which  is  necessary  for  the  winding  up  of 
the  afiairs  of  the  partnership,  and  requires  that  what  is  partner* 
ship  property  before,  shall  continue  so,  for  the  purpose  of  being 
applied  to  the  discharge  of  all  the  proper  debts  and  obligations 
thereof;  and  for  a  final  distribution  of  the  surplus,  according  to 
the  rights  and  shares  of  the  partners."  So  that  the  things  in 
possession  are  to  be  applied  for  winding  up  the  affiurs,  and  at 
the  end,  when  they  are  thus  wound  up,  they  are  to  take  accord- 
ing to  their  respective  shares.  Mr.  Justice  Story j  in  the  first 
paragraph,  must  have  meant  goods  reduced  into  the  possession, 
after  all  the  debts  have  been  paid,  after  there  has  been  a  liquida- 
tion, and  in  ascertaining  of  the  balance ;  because  it  is  clear,  from 
the  concluding  passage,  that  after  these  matters  are  arranged, 
the  shares  are  to  be  divided.  Now,  if  this  mare  was  of  the  value 
of  302.,  and  the  debts  260il,  there  would  be  nothing  to  be 
divided  on  each  share,  and,  consequently,  no  bona  natabilia. 

But  this  matter  has  been  made  very  clear  by  some  decisions  in 
English  Courts.  In  the  case  of  West  v.  Ship  (a),  the  Lord 
Chancellor  ihv^  expresses  himself:  **  The  partners  themselves 
are  clearly  joint  tenants  in  the  stock  and  all  effects;**  —  that  is, 
the  partners  while  living  —  **  not  only  that  particular  stock  in 
being  at  the  time  of  entering  into  the  partnership,  but  to  con- 
tinue  so  throughout,  whatever  changes  might  be  made  in  the 
course  of  trade.  Otherwise,  it  is  impossible  to  carry  it  on.  And 
being  seised  per  my  et  per  tout,  when  an  account  is  to  be 
taken,  each  is  entitled  to  be  allowed  against  the  other  everything 
he  has  advanced  or  brought  in  as  a  partnership  transaction,  and 
to  charge  the  other  in  the  account  with  what  that  other  has  not 
brought  in,  or  has  taken  out  more  than  he  ought ;  and  nothing  is 

(a)  1  Vez.  242. 
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to  be  considered  as  his  share,  but  his  proportion  of  the  residue  on 
balance  of  the  account— that  is,  between  living  partners;  because 
nothing  is  to  be  considered  as  his  share,  but  his  proportion  of  the 
residue  on  balance  of  the  account.  That  this  is  so  at  Law  ap- 
pears from  two  cases,  2  Lord  Raym.  871.,  and  Heydan  v.  Hey* 
don,  Sal.  392.,  where  it  was  held,  that  judgment  and  execution 
against  one  partner  for  his  separate  debt  does  not  put  the  other 
in  a  worse  condition ;  for  he  must  have  all  the  allowances  made 
him  before  the  judgment  creditor  can  have  the  share  of  the 
other  applied  to  him."  Then  he  goes  on  thus :  '*  So  if  one 
partner  had  died,  the  debts  and  effects  survived ;  but  yet  the 
survivor  is  considered  in  this  Court  barely  as  a  trustee  for  the 
representatives  of  the  deceased ;  upon  which  footing  the  account 
would  be  taken,  and  nothing  considered  as  the  share  of  the  sur- 
vivor till  afterwards."  Why  then,  till. after  the  accounts  were 
settled  by  the  surviving  partner  the  shares  are  not  to  be  divided, 
and  nothing  is  to  be  considered  as  the  share  of  one  or  the  other 
except  the  balance  of  the  account.  Therefore,  it  is  really  the 
balance  of  the  account  at  which  we  are  to  look.  He  then  goes 
on  to  describe  joint  tenancy,  and  tenancy  in  common. 

But  the  matter  does  not  rest  there,  because  it  is  referred  to 
in  the  case  of  Taylor  v.  Fields  (c) ;  that  puts  the  matter  beyond 
all  doubt.     The  Court  took  time  to  consider  its  judgment  in 
that  case,    and  then  the    Lord,  Chief  Baron  delivered   their 
opinion :    '^  The  right  of  the  separate  creditor  under  the  execu- 
tion depends  upon  the  interest  each  partner  has  in  the  joint 
property.     With  respect  to  that,  we  are  of  opinion  that  the 
corpus  of  the  partnership  effects  is  joint  property,  and  neither 
party  separately  has  anything  in  that  corpus  ;  but  the  interest 
of  each  is  only  his  share  of  what  remains,  after  the  partnership 
accounts  are  taken."     That  relates  to  the  partners  themselves, 
not  to  the  representatives  of  one ;  but  he  goes  on  further  and 
says :    ^'  What  is  the  manner  in  which  the  debtor  himself  had 
it?     He  had   that  which  was  undivided,  and  could   only  be 
divided  by   first  delivering  the  effects   from  the  partnership 
debts."     Therefore,  that  is  still  to  the  same  effect  as  between 
these  parties.    Again,  he  says :  *'  The  mode  makes  no  difference  ; 
but  in  all  those  cases  the  application  takes  place  of  the  rule 
that  the  party  coming  in  the  right  of  the  partner,  comes  into 
nothing  more  than  an  interest  in  the  partnership,  which  cannot 
be  tangible,  cannot  be  available,  or  be  delivered,  but  under  an 
account  between  the  partnership  and  the  partner ;  and  it  is  an 
item  in  the  account,  that  enough  must  be  left  for  the  partner- 
ship debts."     That  is  an  item  in  the  account — that  is,  between 

(a)  4  Ves.  396. 
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living  partners.  He  then  says :  **  A  great  deal  has  been  said  of 
the  inconvenience.  What  is  the  inconvenience  ?  It  is  true, 
the  individual  trusted  to  the  partnership  fund  in  his  idea  at  the 
time  he  was  lending  the  money  ;  not  that  I  believe  that  is  very 
common.  But  it  may  be  dangerous  in  a  thousand  instances  ta 
have  anything  to  do  with  a  trader ;  as^  for  instance,  to  purchase 
an  estate ;  for  an  act  of  bankruptcy  may  have  been  committed 
five  years  before,  which  will  reach  the  estate.  But  lookto  the 
danger  on  the  other  side :  one  partner  giving  a  bond,  and  the 
creditors  of  the  partnership  looking  to  the  stock  itself.  It  is 
said,  that  in  this  case  the  joint  creditors  had  done  nothing ;  and 
this  meritorious  creditor  has  a  right  to  be  preferred,  on  account 
of  his  early  diligence.  But  what  is  that  to  which  he  is  entitled? 
The  estate  of  a  partner  is  debtor  to  him.  The  question  there- , 
fore  recurs  to  the  consideration  what  it  was  that  partner  had,  for 
the  creditor  cannot  be  entitled  to  any  more ;"  nor  can  the  exe« 
cutor,  I  apprehend,  be  entitled  to  any  more.  Then  further  on 
he  says :  '^  It  therefore  argues  nothing  to  say  he  has  the  merit 
of  diligence,  till  we  see  upon  what  that  merit  can  attach.  If 
the  partner  himself  therefore  had  nothing  more  than  an  interest 
in  the  surplus  beyond  the  debts  of  the  partnership  upon  a 
division,  if  it  turns  out  that  at  Common  Law  that  is  the 
whole  that  can  be  delivered  to,  or  taken  by,  the  assignee  of  a 
partner,  the  executor,  the  sheriff^,  or  the  assignee  under  a 
commission  of  bankruptcy," — so  he  puts  these  as  alike — nothing 
more  can  be  taken  by  a  partner,  or  by  an  assignee,  or  hy  an 
executor.  That  is  the  very  point :  the  accounts  must  be  balanced^ 
you  are  to  take  what  there  is  already  by  possession,  and  then 
look  after  the  rest ;  but  there  must  be  an  account  taken,  and  it 
is  the  balance  and  the  balance  only  to  which  the  party  is  en- 
titled. If  in  this  case  he  is  entitled  to  the  balance  only  he  is 
just  entitled  to  nothing.^  "  All  that  is  delivered  to  the  creditor 
taking  out  the  execution  is  the  interest  of  the  partner  in  the 
condition  and  state  he  had  it;  and  nothing  was  due  to  this 
partner  separately,  the  partnership  being  insolvent.**  With- 
out referring  to  other  cases,  I  may  say  there  are  one  or  two  in 
Swaiuton  which  entirely  support  the  same  view,  (a) 

Just  to  see  how  this  has  been  in  practice,  I  may  refer  to 

another  book.     I  am  not  citing  it  as  a  leading  authority,  but  it 

was   cited  by   one  of  the  learned  counsel, —  the  book  of  Mr. 

Gwt/nne,  who  was  the  solicitor  to  the  Stamp  Office.     I  do  not 

•take  the  law  as  laid  down  by  him,  but  allude  to  it  to  show  what 


« . 

Ekiks 
against 
Bbowk. 

JudgmeHtt 


The  practice 
has  been  to 
pay  probate 
duty  only 
upon  the  net 
balance  of  a 
partnership 
account 


(a)  See  Jackson  v.  Sedgwick,  1 
Swanst.  460. ;  Crawshay  v.  Maule, 
Ibid.  607,;    Skipp  v.  Harwood,  2 


Ibid,  586. ;  Alder  v.  Fouracre^  3  Ibid. 
489. 
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No  proof  of 
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missed with 
costs. 


has  been  the  practice,  and,  therefore,  what  the  law  oflBcers  of 
the  Crown  must  have  considered  the  law.  If  they  can  get  any- 
thing they  always  do.  Mr.  Gwynne  lays  it  down  (a) :  **  If  the 
deceased  should  have  been  engaged  at  the  time  of  his  decease  in 
any  partnership,  trade,  or  business,  it  will  not  be  his  share  of 
the  gross  partnership  property,  but  his  portion  of  the  net  ba- 
lance, as  it  would  appear  on  the  balance  sheet,  that  will  be 
chargeable  with  probate  or  administration  duty."  So  that  the 
executor  of  Mr.  Ekins  in  this  case  will  not  be  chargeable  with 
probate  duty  or  legacy  duty  with  regard  to  this  mare  or  the 
moiety  of  the  mare.  All  he  could  be  charged  with  is  the 
balance  after  the  accounts  are  made  out.  That  shows  that  the 
practice  is  in  conformity  with  what  I  have  already  stated.  I 
am,  therefore,  of  opinion  that  the  property  which  the  executor 
takes  in  this  case  in  the  county  of  Wilts  really  amounts  to 
nothing  at  all.  It  is  of  no  value  and  consequently  cannot  be 
considered  bona  notabtUa, 

Upon  the  whole  of  the  case,  whether  with  reference  to  the 
paraphernalia  or  with  reference  to  the  partnership  with  Mr. 
Higgins  in  this  mare,  I  am  of  opinion  that  there  is  no  proof 
before  me  that  the  deceased  left  bona  natabilia  out  of  the  Arch* 
deaconry  of  Northamptonshire,  in  which  he  died.  Therefore 
I  must  pronounce  that  there  is  no  bima  notabiHa,  and  reject  the 
prayer  made  on  behalf  of  Mrs.  Ekins. 

Mr.  Crosse,  1  pray  that  my  party,  the  executor,  appearing 
under  protest,  may  be  dismissed  with  costs. 

The  Court.    Yes ;  I  must  give  the  costs. 

Proctors:  for  the  widow,  Bayford;  for  the  executor,  Crosse. 

(a)  Gwjnne  on  Probate  Duty,  p.  22. 
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Judgment 


KELLY  affainst  KtlLLY. 

IHIS  was  a    suit  for  divorce,  on  the  ground  of  cruelty, 
promoted  by  the  wife  against  the  husband. 

Objection  was  taken  to  the  husband's  answers  to  the  allega- 
of  faculties,  that  he  was  bound  to  state  his  actual  income 
during  the  preceding  year,  whereas  he  had  given  an  arbitrary 
average  with  regard  to  one  source  of  his  income  of  three  years, 
of  another  source  of  four  years. 

The  Court  (Dr.  Haggard)  held  that  the  answers  must  be 
amended ;  that  the  proper  mode  of  estimating  the  husband's 
income  with  reference  to  the  allotment  of  alimony  was  to  give 
the  wife  the  benefit  of  the  income  of  the  previous  year,  inasmuch 
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as  the  hnsband  woidd  always,  at  any  future  period^  have  the  .    ^'  . 

power  of  applying  to  the  Court  for  a  reduction  of  the  amount  Ksixt 

of  alimony  allotted  if  he  could  prove  the  amount  of  his  income  ^^r. 
diminished. 

Proctors:  for  the  wife,  NkhM;  for  the  husband,  Crosse. 


Judkniwtt 


C0N8I8TORT 
CoiTBT  or  J 

IN  THE  GOODS  OF  JOHN  QOSS,  DECEASED.    ^^,~'^- 

1  HE  deceased,  who  was  master  and  part  owner  of  the  ship  The  deceased 
Candahar,  made  his  will  on  the  13th  of  December  1841,  and  ^tediiii84i. 
therein  named  his  wife,  Mary  Ann  Goes,  universal  legatee,  and  A^fier  hU  death 
appointed  her  and  A.  W.  Whitrong  his  executors.     This  will  poiting*to  be 
he  deposited  with  Mr.  Whitrong,  with  whom  it  remained  until  *  ^^^^^^ 
the  deceased's  death.  bat  proved 

He  afterwards  made  several  voyages  in  his  said  ship,  on  one  cm*im!^neci 
of  which  he  left  England  in  the  year  1850,  for  Adelaide,  whence  to  be  a  for- 
he  sailed  on  the  homeward  voyage  on  the  29th  of  December  in  ^umd^dnely 
that  year,  having  on  the  previous  day  written  an  affectionate  ^nt  to  the 
letter  to  his  wife.     On  the  28th  of  Mardi  he  arrived  at  St  Thecircom- 
Helena,  without  having  touched  at  any  place  during  the  voyage,  ff^f^J^fJ"** 
and  on  the  same  day  he  again  wrote  a  letter  to  his  wife.     The  and  the  Court 
ship  arrived  at  the  port  of  London  on  the  17th  of  May  following*  "'^^t^of^^ 

Before  deceased  proceeded  on  another  voyage,  Mr.  Whitrong  foiBedocoment, 
proposed  to  return  the  will  to  him,  stating  that  he  desired  to  be  f^^^^J** 
relieved  of  the  executorship,  as  he  intended  to  leave  London  and  motion,  bat 
reside  in  the  country.     Upon  another  occasion  he  took  the  will  ^a^tances 
to  the  deceased  on  board  sliip,  but  the  deceased  refused  to  re-  decreed  pro- 
ceive  it,  and  said,  that  if  that  will  were  destroyed  he  should  genuine  will 
never  make  another.     On  this  occasion,  as  well  as  on  others  of  ^^  ^^^^' 
his  being  in  England,  the  deceased  spoke  to  his  wife,  and  also  to      Statement, 
his  intimate  friend,  Mr.  Parry,  about  his  will  in  the  possession 
of  Mr.  Whitrong,  and  of  his  having  thereby  left  his  property  to 
his  wife,  whom  he  always  treated  with  great  affection.     Mr. 
Whitrong  and  Mr.  Parry  both  express  their  conviction  that  the 
deceased  would  not  have  deceived  them,  but  would  have  men- 
tioned the  fact  if  he  had  made  another  will. 

The  deceased  again  sailed  in  the  month  of  August  1851,  and 
died  at  sea  on  the  homeward  voyage  on  the  13th  of  July  1853. 
During  the  latter  voyage,  he  several  times  spoke  of  his  will  to 
John  Boyle,  then  mate,  now  master,  of  the  Candahar ;  said  he 
bad  left  his  property  to  his  wife,  and  advised  him  to  make  his 
Will. 

On  the  19th  of  September  the  intelligence  of  his  death  was 
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received  in  London,  by  Mr.  Ridley,  the  other  part  owner  of  the 
ship ;  and  a  few  days  afterwards  a  paper  writing,  folded  as  a  letter, 
and  addressed,  "  Mr.  A.  Whitrong,  care  of  Mr.  Parry,  Ludgate 
Hill,  London,"  was  received  by  Mr.  Parry  by  the  public  post, 
bearing  the  Stepney  post  mark.  On  the  following  day  Mr. 
Parry  met  Mr.  Whitrong  at  the  house  of  Mrs.  Goss,  and  gave 
him  the  paper,  which  he  opened  in  his  presence,  and  found  that 
it  purported  to  be  a  will  of  the  deceased,  bearing  date  the  14th 
of  February  1851. 

This  paper  purports  to 'bequeath  all  the  property  between  the 
deceased's  wife,  his  mother,  brother,  and  sisters  equally,  and  to 
appoint  the  wife  and  Mr.  Anthony  William  Whitrong  (therein 
called  Antony  only)  executors ;  and  it  purports  to  be  attested 
by  "  H.  F.  Archer,"  and  «  Philip  Boothby." 

At  the  period  when  this  paper  bears  date,  the  deceased  was  at ' 
sea  on  board  his  ship,  on  the  homeward  voyage,  and  his  vessel 
had  not  touched  at  any  place  between  Adelaide  and  St.  Helena. 
On  examination  of  the  ship's  log-book  and  papers,  and  also  by  a 
list  of  the  ship's  crew  and  passengers,  delivered  to  Mr.  Ridley  at 
the  conclusion  of  the  voyage,  it  appears  that  there  was  no  person 
on  board  the  ship  named  either  **  Archer,"  or  "  Boothby."  This 
js  proved  by  the  affidavit  of  the  mate  and  John  Goss,  a  nephew 
of  the  deceased,  and  an  apprentice  on  board  the  ship,  who  depose 
from  their  own  knowledge  that  there  were  no  such  persons  on 
Uoard. 

It  appears  that  on  the  completion  of  a  voyage,  when  his  ship 
was  lying  in  the  docks,  the  deceased  would  often  sign  his  name 
to  blank  sheets  of  paper,  which  he  left  with  the  mate  or  other 
person,  for  the  purpose  of  being  filled  up  with  passes  for  goods 
or  articles  to  be  landed  in  his  absence,  so  that  it  is  not  impro- 
bable that  the  signature  to  the  paper  writing  forwarded  to  Mn 
Ridley  may  have  been  the  genuine  signature  of  the  deceased, 
and  the  paper  may  have  been  subsequently  filled  up  by  some 
one. 

^  The  mother  of  the  deceased  is  since  dead,  a  widow  and 
intestate,  and  her  eight  children,  the  brothers  and  sisters  of  the 
deceased,  are  the  only  persons  interested  under  the  paper  bear- 
ing date  in  February  1851.  Of  these,  six  have  executed  a 
proxy,  declaring  they  will  not  propound  the  paper,  and  that  they 
consent  to  probate  of  the  will  of  1841  being  granted  to  the 
executors.  The  remaining  two  are  absent  from  England,  one 
having  settled  in  Australia,  the  other  being  a  seaman,  sailed 
from  Liverpool  on  the  25th  of  April  last,  bound  for  Malta  and 
elsewhere,  and  has  not  since  been  heard  of. 

These  facts  were  proved  by  the  affidavits  of  Mrs.  Goss,  Mr. 
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Parry,  Mr.  Whitrong,  Mr.  Ridley,  Mr.  Boyle,  and  Mr.  John 
Goss. 

Dr.  Addams,  having  fully  stated  the  circumstances  of  the 
case,  moved  the  Court  to  decree  probate  of  the  will  of  the 
deceased  bearing  date  the  14th  of  February  1851,  to.be  granted 
to  Mary  Goss,  widow,  the  relict,  and  Anthony  William  (in  the 
will  written  Antony)  Whitrong,  the  executors  named  therein. 

Dr.  Lushington.  From  the  statement  of  the  case,  I  appre- 
hend that  you  consider  this  paper  to  be  no  will,  and  that  you 
want  probate  of  the  will  of  1841,  but  I  cannot  understand  why 
you  pray  probate  of  this  paper  of  1851. 

Dr.  Addams.  Because  upon  the  Court  rejecting  this  motion 
we  can  at  once  take  out  probate  in  common  form  of  the  will  of 
1841. 

The  Court.  I  do  not  see  that  my  rejection  of  this  motion 
would  enable  you  to  do  that.  I  should  presume  that  the  Regis- 
trar would  certainly  refuse  to  grant  you  probate  of  that,  know- 
ing that  there  exists  a  later  paper,  which  purports  to  be  a  duly 
signed  and  duly  attested  will  of  the  deceased.  The  rejection  of 
this  motion  does  not  pronounce  that  paper  to  be  of  no  effect. 

Dr.  Addams.  It  is  the  ordinary  practice  in  such  cases  to 
move  for  probate  of  the  invalid  paper,  and  on  the  rejection  of 
the  motion  to  take  probate  of  a  former  will,  or  take  out  letters 
of  administration  as  a  matter  of  course. 

The  Court.  Well,  I  should  certaialy  think  the  Registrar 
would  refuse  to  grant  it  you  without  the  decree  of  the  Court. 

Dr.  Addams.  I  don't  know  what  the  Registrar  of  the  Con- 
sistory Court  would  do,  but  certainly  the  Registrars  of  the 
Prerogative  Court  would  not  hesitate  to  grant  it.  It  is  every 
day's  practice.  When  a  will  is  not  executed  according  to  the 
Wills  Act,  and  there  is  evidence  to  that  effect,  the  Court  is 
nevertheless  moved  to  grant  probate  of  it ;  and  on  the  rejection 
of  the  motion,  the  parties  are  allowed  to  proceed  as  if  there  were 
no  such  parties  in  existence. 

The  Court.  That  is  different.  In  those  cases  there  is 
direct  evidence  of  a  nullity ;  in  this  the  nullity  is  only  inferred 
from  a  number  of  suspicious  circumstances.  By  the  rejection 
of  the  motion,  the  Court  does  not  pronounce  the  paper  a  nullity, 
but  only  declines,  under  th^  circumstances,  to  grant  {)robate  of 
it.  The  parties  interested  might  propound  it.  In  my  opinion, 
all  the  circumstances  should  have  been  fully  stated  to  the  Court, 
and  the  Court  thereupon  have  been  moved  to  grant  probate  of 
the  will  of  1841.  I  have  read  the  papers,  and  being  satisfied  in 
my  own  mind  that  the  paper  of  1851   is  not  genuine,  I  should 
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be  an  willing  to  put  the  widow  to  the  expense  of  another  motion. 
I  shall)  therefore,  not  merely  reject  this  motion,  but  shall  decree 
probate  of  the  will  of  184  L     It  is  still  competent  to  any  one 
interested  to  propound  the  later  paper  if  he  thinks  proper. 
Proctor:  Healet. 
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IN  THE  GOODS  OP  RICHARD  PUGH,  DECEASED. 

Richard  PUGH,  late  of  Walford,  in  the  county  of  Hert- 
fonl,  died  on  the  29th  of  April  1854. 

At  his  death  ineffectual  search  was  made  among  his  papers 
for  a  testamentary  paper.  Application  was  then  made  to  Mr. 
Church,  of  Bedford  Row»  who  had  formerly  been  his  confidential 
solicitor.  He  stated  that  he  had  formerly  made  a  will  for  the 
deceased,  but  could  not  then  find  it.  Some  days  afterwards, 
however,  he  made  a  further  search  and  found  an  envelope  con- 
taining a  will  of  the  deceased,  bearing  date  the  14th  of  July 
1837,  and  also  a  codicil  written  on  the  same  sheet  of  paper,  and 
bearing  date  the  13th  of  August  1839. 

The  deceased  was  married  on  the  2nd  of  May  1840,  but  his 
wife  died  on  the  6th  of  June  1851. 

Dr.  Tkoisi  moved  the  Court  to  grant  probate  of  the  will  and 
codicil  to  Charles  Lewis,  the  surviving  executor  therein  named. 

Sib  John  Dodsok.  I  must  reject  this  motion.  It  is  very 
true  that  the  Wills  Act  does  not  apply  to  wills  made  prior  to  the 
1st  of  January  1838,  and  that,  therefore.  Sir  Herbert  Jenner  Fust 
held,  in  the  Goods  of  Shirley  (a),  that  such  a  will  was  not  re- 
voked by  section  18.,  in  consequence  of  the  subsequent  marriage 
of  the  testator ;  but  there  is  a  distinction  in  this  case,  for  there 
is  a  codicil  bearing  date  subsequent  to  the  1st  of  January  1838. 
That  codicil  would,  of  course,  be  subject  to  the  operation  of  the 
Wills  Act,  and  would,  therefore,  be  revoked  by  the  subsequent 
marriage.  I  am  of  opinion  that  the  codicil  also  brings  the  will 
under  the  operation  of  the  statute  {b) ;  for  section  34.  expressly 
provides  that  *^  every  will  re-executed  or  republished,  or  revived 
by  any  codicil,  shall  for  the  purposes  of  this  Act  be  deemed  to 
have  been  made  at  the  time  at  which  the  same  shall  be  so  re- 
executed,  republished,  or  revived."  So  that  I  am  bound  to 
regard  the  will  as  having  been  made  on  the  13th  of  August  1839, 
instead  of  the  actual  date  of  its  execution,  and  to  hold  both  the 
will  and  codicil  to  be  revoked  by  the  subsequent  marriage. 

Proctor:   Older shaw. 


(a)  2  Curt.  657. 


(b)  1  Vict.  c.  26.  8  34. 
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CUTTO  against  GILBERT.  cv,mi^k 

OF  Privt 

HIS  was  an  appeal  from  the  Prerogative  Court  of  Canter-      Codnciu 
bury.     The  facts  of  the  case,  and  the  judgment  of  the  Court        ^^^v  7- 
below,  have  already  been  reported  in  this  volume,  p.  276.  \^'m^^^ 

Judgment  was  delivered  by  Dr.  Lushington.  (a)  which  ex- 

The  testator  in  this  cause  is  Mr.  Abraham  Cutto ;  he  died  on  ^eU^^^t^^li?; 
the  16th  of  July  1853.  Upon  his  death  a  will  was  found  bearing  death.    In 
date  August  the  11th  1825,  andof  that  will  his  widow,  Ann  Cutto,  execut^    ^ 
prayed  probate.     The  probate  was  opposed  by  Mrs.  Elizabeth  another  in- 
Gilbert,  the  only  sister  of  the  deceased,  and  she  alleged  that  the  contents  of 
will  of  1825  was  revoked  by  a  subsequent  will.     The  learned  ^^^^^  ^^^ 

unknown  D6* 

Judge  of  the  Court  below  was  of  opinion  that  such  revocation  yond  the  fact 
had  taken  place,  and  pronounced  accordingly.  ^^nninffand 

The  will,  bearing  date  August  the  11th  1825,  and  which  will  ending  with 
gave  the  whole  of  the  property  to  the  wife,  and  appointed  her  « i^^iu^** 
executrix,  had,  from  the  period  of  the  execution,  remained  in  bat  it  was  not 
the  custody  of  Ann  Cutto  the  widow.     About  two  years  before  ^t  his  death, 
his  death  the  deceased  had  said,  in  answer  to  an  inquiry  of  his  "^^  ^^'^ . 

was  no  evi* 

wife  as  to  whether  any  confirmation  or  re-execution  of  the  will  dence  of  its 
was  necessary,  that  it  was  perfectiy  valid,  and  did  not  require  ^"2"^i*?°' 
any  such  confirmation.  That  the  oniu 

Upon  the  death  of  the  deceased  no  other  will  was  found,  and  S^'^hl^lTrty 
it  is  agreed  that  in  thi^  state  of  things  the  mere  length  of  time  setting  up  the 
does  not  operate  as  a  revocation,  and  probate  of  the  will  of  1825  m^nVto  prove 
would,  if  there  were  no  other  facts,  have  passed  in  common  it  revocatory 

/•  of  the  former. 

^OTOX.  2.  That,  in 

Mrs.  Gilbert,  the  sister,  and  only  next  of  kin,  has  pleaded  a  orde*"  to  re- 
revocation  by  the  execution  of  a  subsequent  will  not  forthcoming,  existing  in- 
and  we  agree  in  the  opinion  stated  at  the  bar,  that  the  onus  -pro^  «trument  hy 
ian^t  lies  on  her.  She  must  establish  to  our  satisfaction  that  dence  of  the 
there  is  a  revocation  when  the  case  is  viewed  with  reference  to  !"^!!I!!!f°^^4. 

execution  of 

all  the  facts  connected  with  the  subsequent  will.  another,  such 

The  first  fact  to  be  proved  is,  the  execution  of  some  subse-  be^trong^nd 

quent  testamentary  paper,  and  we  here  think  it  right  to  ob-  conclusive. 

serve  that  we  are  of  opinion  that  where  a  revocation  of  an  mere  execu- 

existincr  will  is  sought  to  be  established  by  the  proof  of  the  tiono^a"* 

,  °  .  ,  ^  instrument, 

execution  of  a  subsequent  will  not  appearing,  and  where  there  though  calML 
is  no  draft  nor  instructions  in  writing,  when  in  fact  it  is  to  be  ^^^l,^\^^ 

(a)  The  Court  consisted  of  the      infftan^  Sir  John  Pattetoriy  and  Sir  revoke  a 
B,U  Hon.  Sir  James  Parke^  Dr.  Lush'      JEdward  Ryofi.  previous  in- 

strument, • 
unless  the  hiter  he  proved  to  be  different  from  and  inconsistent  with  the  former.    4.  That  when 
the  contents  of  the  later  instrument  are  unknown,  the  former  is  not  thereby  revoked.    5.  That  in 
this  case  there  is  no  proof  whatever  of  the  contents  of  the  later  instrument,  and  that,  therefore,  the 
Judgment  of  the  Court  below,  pronouncing  the  former  revoked,  must  be  reversed. 

£.  &  A. — VOL.  I.  £  £ 
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proved  by  oral  evidence  only,  that  evidence  ought  to  be  most 
clear ;  and  so  far  we  concur  in  the  opinion  which  has  been  ex- 
pressed by  very  learned  persons,  that,  to  revoke  an  exbting 
instruoient  by  parol  evidence  that  another  will  has  been  executed, 
and  by  such  evidence  alone,  though  the  law  may  admit  of  that 
course  of  proceeding,  yet  it  is  one  attended  with  danger,  and 
consequently  the  oral  evidence  produced  must  be  strong  and 
conclusive. 

Mrs.  Gilbert  has  pleaded  that  in  August  1852,  the  testator 
executed  his  last  will  and  testament  in  writing ;  that  he  revoked 
the  will  of  1825 ;  that  he  intended  to  make  provision  for  her 
and  her  daughters ;  and  she  has  fiirther  alleged  that  after  the 
execution  of  the  will  the  testator  declared  that  he  had  executed 
his  will. 

The  evidence  of  these  facts  is  to  be  found  in  the  testimony 
of  three  witnesses,  Mr.  Watkins,  Mr.  Floyd,  and  Mr.  White, 
who  was  a  solicitor  and  friend  of  the  deceased  —  the  other 
witnesses  being  his  clerks.  The  deceased  himself  had  been  a 
solicitor. 

With  respect  to  Mr.  Thomas  Watkins,  the  result  of  his 
evidence  is,  that  the  deceased  executed  some  paper  ia  his 
presence,  and  that  he  apprehended  that  it  was  his  will  —  more 
than  that  he  cannot  say.  Mr.  Floyd  has  a  better  recollection 
of  the  facts.  He  deposes  to  the  testator  having  said,  ^*  I  wish 
you  to  witness  my  will.''  Mr.  Watkins  can  say  nothing  as  to 
its  being  a  will.  Mr.  Floyd  says  he  thinks,  but  cannot  be 
positive,  that  the  paper  commenced,  '^  This  is  the  last  will  and 
testament "  of  me,  or  some  similar  words,  denoting  the  paper 
to  be  the  last  will  of  Mr.  Cutto.  He  says :  *^  We  knew  the 
paper  to  be  Mr.  Cutto's  will,  and  my  impression  is,  and  I  have 
no  doubt  that  I  saw  and  read  so  much  of  it  as  showed  it  to 
be  so,  though  on  that  point  I  am  not  able  to  speak  from  po- 
sitive recollection.''  Mr.  White's  evidence  is  to  the  following 
effect:  that  the  testator  told  him,  ^Uhat  he  had  just  looked  in 
to  ask  me  to  see  him  execute  his  will ;  but,  that  as  I  was  not 
within,  he  had  got  two  of  my  clerks  to  do  so ;  and  my  im- 
pression further  is,  that  he  went  on  to  say,  in  an  off-hand  man- 
ner, as  in  reference  to  his  said  will,  ^  It  is  very  short ;  just  a 
few  lines ;  just  like  your  poor  father's ;'  I  rather  think  his  ex- 
pression was,  '  Just  a  few  lines  on  a  sheet  of  foolscap  paper.' 
My  father  had,  as  Mr.  Cutto  knew,  made  a  very  short  will, 
merely  leaving  all  his  property  to  his  wife,  and  app<Hnting 
her  sole  executrix.  I  believe  what  I  have  just  stated  to  be  the 
substance  of  what  Mr.  Cutto  said  on  the  occasion.  He  did  not 
produce  the  will  to  me ;  I  cannot  be  positive  that  he  used  the 
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word,  '  will/  though  I  think  it  very  probable  that  he  may 
have  done  so." 

Now,  what  is  the  result  of  this  evidence,  taken  in  the  most 
favourable  light  for  the  respondent  ?  It  is,  that  the  deceased 
executed  a  paper,  the  only  contenta  of  which,  which  can  be 
argued  to  be  proved,  are,  that  it  concluded  with  the  words, 
**  This  is  the  last  will  and  testament  of  me,  Abraham  Cutto." 
It  would  be  impossible  to  contend  that  the  mere  execution  of  a 
testamentary  paper  subsequent  to  the  will  of  1825  would  be  a 
revocation,  for  it  might  be  a  codicil  only,  or  it  might  be  a  con- 
firmation of  the  will,  and  as  the  onta  probandi  is  on  the 
respondent,  to  show  that  the  former  will  was  revoked,  such 
revocation  can  never  be  established  by  proving  the  execution 
of  a  testamentary  paper  without  something  further.  In  fact, 
the  question  comes  to  this,  whether,  according  to  the  evidence 
of  Mr.  Floyd,  stating  that  the  paper  commenced  as  I  have  said, 
*^  This  is  the  last  will  and  testament,"  it  becomes  a  revocation 
in  law  —  such  will  being  not  forthcoming,  and  the  other  con- 
tents of  the  will  being  wholly  and  totally  unknown. 

In  order  to  disencumber  the  case  of  the  authorities  we  will 
observe  that  it  is  a  case  of  revocation  or  non-revocation  at 
the  time  of  the  execution  of  the  paper  of  1852.  Some  of  the 
cases  are  mixed  up  with  arguments  as  to  the  revival;  but 
under  the  Statute  of  Wills,  section  22.,  there  can  be  no  revival  of 
an  anterior  will,  except  by  the  re-execution  or  a  codicil  duly 
executed.  The  will  of  1852  remained  in  the  custody  of  the 
deceased,  and  the  presumption  at  law  is,  as  it  is  not  forth- 
coming, that  he  destroyed  it  animo  revocandiy  but  the  so  doing 
cannot,  since  the  Statute  of  Wills,  operate  in  any  degree  as  a 
revival  of  the  former  will.  The  question  then  is,  whether,^  by 
the  execution  of  a  paper  such  as  I  have  described,  a  revoca- 
tion has  been  eifected,  and  what  would  be  the  best  rule  to 
govern  such  cases.  It  is  manifest  the  varying  state  of  circum- 
stances would  create  a  wide  difference.  For  instance,  to  lay 
down  the  rule  that  the  destruction  animo  revocandi  of  a  sub* 
sequent  will  will  necessarily  leave  in  force  a  will  made  thirty 
years  before  under  totally  different  circumstances,  and  when  all 
the  legatees  may  be  dead,  and  fresh  connections  have  arisen — and 
that  will  would  be  wholly  inoperative — might  give  effect  to  an 
instrument  which  would  be  wholly  contrary  to  the  intention  of 
the  testator.  On  the  other  hand,  to  say  that  a  will  destroyed 
ammo  cancellendi  should  always  revoke  a  former  instrument, 
might,  in  very  many  cases,  leave  a  testator  intestate  whose  only 
object  in  the  cancellation  of  the  last  will  was  that  the  former 
might  take  effect     Leaving,  therefore,  the  discussion  of  such 
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difficulties  as  these^  which  would  be  incidental  to  any  general 
rule,  let  us  consider  what  is  the  legal  authority  on  this  question. 

First,  with  respect  to  Common  Law  authority  as  to  devises. 
Upon  that  we  apprehend  there  can  be  no  dispute,  that  in  order 
to  revoke  a  devise  of  real  estate  by  a  subsequent  will,  not  ap- 
pearing, it  must  be  proved  that  the  contents  were  different ; 
but  assuming  for  the  purposes  of  argument  that  a  distinction 
may  be  made  between  the  devise  of  real,  and  the  bequest  of 
personal  property,  we  are  not  called  to  pronounce  judgment  on 
any  such  case.  But  this,  however,  we  must  observe,  with 
respect  to  the  construction  to  be  placed  on  the  words,  "  This  is 
my  last  will  and  testament,"  it  is  difficult  to  suppose  that  such 
words  can  receive  one  interpretation  at  Common  Law,  and  a 
different  construction  in  the  Ecclesiastical  Courts. 

We  will  proceed,  then,  to  consider  what  are  the  authorities 
bearing  on  this  question  with  respect  to  a  will  of  personal  pro- 
perty, because  there  are  authorities  in  civil  law,  and  there,  no 
doubt,  it  is  laid  down  that  a  prior  will  is  revoked  by  the  execu- 
tion of  a  subsequent  one.  Whether  that  proposition  is  univer- 
sally true  — even  by  the  civil  law  —  in  the  case  of  two  wills 
of  the  same  contents,  or  nearly  so,  it  may  not  be  necessary  to 
inquire.  The  true  question  is,  how  far  the  doctrine  of  the  civil 
law  has  been  incorporated  into  the  testamentary  law  as  ad- 
ministered in  Courts  exercising  jurisdiction  over  wills  of  personal 
estate. 

The  first  case  we  have  reported  at  length  on  this  subject  is 
the  case  of  Helyar  v.  Helyar,  (a)  The  learned  Judge  expressed 
his  opinion  in  the  following  terms :  ^'  I  was  of  opinion  that  the 
executing  of  a  second  will  of  a  different  purport  was,  by  law,  a 
revocation  of  the  first,  though  the  second  does  not  now  appear." 
These  words  deserve  great  consideration,  for  on  that  occasion  all 
the  authorities  of  the  civil  law,  as  to  the  revocation  of  a  will  by 
the  exeution  of  a  subsequent  one,  were  cited,  and  yet  Sir  George 
Lee  qualified  the  proposition  by  the  insertion  of  the  words  *'  of 
a  different  purport."  Many  former  cases  of  revocation  were 
cited,  and  amongst  them  Whitehead  v.  Jennings,  {b)  There  it 
was  proved  that  the  second  will  appointed  a  different  executor. 
Such  also  was  the  case  of  Burt  v.  Burt  (c)  There  is  not  a 
single  case  brought  forward  in  which  a  will  was  held  to  be 
revoked  by  a  Court  exercising  jurisdiction  over  wills  of  per- 
sonal estate,  by  the  execution  of  a  subsequent  one,  the  contents 
being  wholly  unknown.  No  such  case  has  been  cited.  In  the 
cases  of  fVIiitehead  v.  Jennings  and  Burt  v.  Burt  the  former 


(a)  1  Lee,  5n. 

(b)  Court  of  Delegates,  23rd  of  May,  1714. 


(c)  Prerog.  1718. 
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wills  were  held  to  be  clearly  revoked  hj  the  appointment  of  a 
different  executor,  and  that  might,  perhaps,  be  expliuned  by  a 
reference  to  the  civil  law,  and  the  effect  of  that  law  in  the  ap- 
pointment of  an  executor ;  and  the  fact  that  this  circumstance 
wrought  out  the  revocation  is  yrimd  facie  proof  that  such  or 
similar  circumstances  were  indispensable  to  revocation  —  that 
without  them  the  mere  execution  of  a  subsequent  will  would 
not  revoke.  We  need  not  further  refer  to  the  case  of  Helyar  v. 
HelyoTf  because  it  was  decided  on  the  ground  that  the  contents 
of  the  subsequent  will  were  wholly  different,  and  the  evidence 
to  that  effect  was  supported  by  all  the  probabilities  of  the 
case. 

The  case  of  Moore  v.  Moore  (a)  is  so  very  complicated  in  its 
circumstances  that  no  safe  conclusion  can  be  drawn  from  that 
case  as  to  the  question  of  law, — none,  in  short;  but  it  is  not 
correct  as  stated  in  the  marginal  note,  that  the  two  wills  were 
nearly  of  similar  import  In  the  one  case  the  property  was 
given  to  the  two  sons,  and  by  the  second  will  to  one  only  ;  that 
is  to  say,  as  to  the  first  will,  to  which  force  and  efficacy  was 
sought  to  be  given,  it  was  held  to  be  revoked  by  the  execution 
and  cancellation  of  the  second ;  but  it  is  quite  clear  that  the 
contents  of  the  two  wills  were  different,  and  different  to  the 
effect  I  have  stated,  independently  of  many  other  circumstances 
and  facts  of  minor  importance. 

But  there  is  a  case  appended  in  a  note  to  Moore  v.  Moore, 
namely,  Passey  v.  Hemming  (A),  in  which  we  have  the  highest 
authority,  that  of  Sir  William  Wynney  the  highest  authority 
generally  considered  as  to  testamentary  law  that  we  know  of  in 
Doctors'  Commons.  He  makes  use,  according  to  this  note,  of 
the  following  words  in  Passey  v.  Hemming :  "  Now,  I  thinks 
in  all  the  cases  in  which  it  has  been  held  that  the  former 
will  was  revoked  by  the  cancellation  of  the  latter,  —  in  all  the 
cases  I  have  looked  into,  at  least,  —  it  appears  that  the  intention 
of  the  deceased  was  varied ;  consequently,  there  was  proof  that 
he  departed  from  the  intention  of  the  first  paper."  There 
probably  is  an  omission  of  a  word,  he  says,  '*  revoked  by  the 
cancellation  of  the  latter,"  he  means  by  the  execution  and  sub- 
sequent cancellation ;  but  his  meaning  is  sufficiently  clear ;  he 
has  expressed  it  in  terms  which  nobody  can  doubt,  that  in  all 
cases  in  which  it  has  been  held  that  a  former  will  has  been 
revoked  by  the  execution  of  a  subsequent  will,  and  that  will 
was  cancelled,  it  appears  that  the  contents  of  the  two  were 
different ;  that  the  testator  had  departed  from  the  intention  of 
the  first. 
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(a)  1  PhiU.  375. 
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We  will  next  advert  to  the  case  of  Henfrey  r.  Henjrey.  (a) 
This  was  simply  a  case  of  oonstructioo,  whether  the  two  papers 
should  be  taken  together,  or  whether  the  latter  was  a  revoca- 
tion of  the  former.  We  see  no  reason  to  doubt  the  correct- 
ness of  that  judgment,  nor  can  we  see  how  that  case  applies 
to  the  present*  There  the  second  paper  disposed  of  the  whole 
of  the  property  of  the  testator,  and  was  necessarily  for  that 
reason  a  revocation  of  the  former. 

I  will  refer  to  one  more  case  decided  in  the  Ecclesiastical 
Courts,  upon  which  the  learned  Judge  in  the  Court  below 
seems  mainly  to  have  founded  his  judgment, — the  case  of  Plenty 
V,  West  (J)  Upon  this  case  we  will  first  observe,  that  the  two 
wills  were  essentially  different ;  that  no  executors  were  ap- 
pointed by  the  first;  that  executors  were  appointed  by  the 
second ;  and  that  the  only  ground  of  argument  was,  that  the 
whole  of  the  personal  estate  was  not  disposed  of  by  the  second 
will.  It  is  true,  Sir  Herbert  Jenner  Fust^  in  his  judgment, 
relies  upon  the  fact  that  the  testator  called  the  'will  of  1838 
his  last  will ;  but  that  is  only  one  circumstance  in  conjunction 
with  others  upon  which  he  based  his  decision. 

Now,  let  us  consider  how  these  authorities  bear  upon  the 
present  case.  There  is  not  one  authority  which  lays  down  the 
proposition  that  the  executicm  of  a  subsequent  will  destroyed 
unimo  revocandi  by  the  testator,  the  contents  of  which  are  not 
known,  revokes  a  prior  will.  On  the  contrary,  in  the  case 
where  a  revocation  has  been  held  to  be  effective,  there  has 
been  proof  of  a  difference  of  disposition.  This  alone  induces 
us  to  doubt  the  correctness  of  the  judgment  in  the  Court 
below  in  the  case  now  under  consideration,  and  it  appears  to 
us  unsound.  That  judgment  is  mainly  based  on  the  evidence 
that  the  latter  paper  contained  the  words,  '^  This  is  my  last  will 
and  testament."  We  are  of  opinion  that  these  words  do  not 
import  that  the  paper  contained  a  difierent  disposition  of  the 
property,  and  that  the  mere  fact  of  calling  it  by  such  words 
cannot  possibly  render  it  a  revocatory  instrument.  We  think 
that  the  interpretation  put  upon  these  words  by  Lord  Brougham 
in  his  judgment  of  Stoddart  v.  Grant  (c)  is  the  true  meaning  to 
be  attributed  to  them.  With  regard  to  any  auxiliary  tnrcum- 
stances  in  this  case,  we  think  the  evidence  wholly  fails  to  render 
any  assistance  to  the  case  of  the  respondent 

Considering  that  the  respondent  on  whom  the  antis  probandi 
lies  has  failed  to  prove  what  the  law  requires, — the  execution  of 
a  subsequent  will  expressly  revoking  the  former,  and  of  difierent 


(a)  2  Curt.  468.  (b)  1  Rob.  264.         (c)  1  Macq.  H.  L.  Cas.  163. 
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contents,  —  we  must  reverse  the  judgment  of  the  Court  below,  ,   ^^^^' , 

and  pronounce  for  the  will  propounded  by  Mrs.  Cutto.  Cdtto 

Dr.  Haggard.  The  Court  will  grant  us  the  costs  out  of  the  gmwbt 

estate  ?  JudamoiL 

The  Court.    No ;  each  party  must  pay  her  own  costs. 
Proctor:  Pritchard. 


BROWN  against  BROWN,  AND  BROWN  BY  THEIR  ^^^^^ 

GUARDIAN.  Cahterburt. 

rp  ,  .   .  May  2^, 

X  HIS  was  a  question  as  to  the  grant  of  letters  of  administra-  j.  b.  died, 
tion  of  the  goods  of  Joseph  Brown,  late  of  the  town  and  county  1«?^«  » 
of  Haverfordwest,  who  died  intestate  on  the  27th  of  December  whom  he  had 
1853,  leaving  Agnes  J.  P.  Brown,  his  lawful  widow  and  relict;  J^^jjf^^ 
J.  H.  J.  B.  and  J.  W.  B.,  his  natural  lawful  and  only  children,  her  idolteiy, 

who  were  infants.  ^        ^  Sft  chiliSen, 

The  grant  of  letters  of  administration  to  the  widow  was  whom,  during 
opposed  by  John  Brown,  the  grandfather  and  guardian  lawfully  left  imde/her 
assigned  to  the  said  infants.  .  charge.    The 

He  alleged,  in  an  act  on  petition,  that  the  deceased  married  in  on  hehaif  of 
August  1848,  and  lived  happily  with  his  wife,  A.  J.  P.  B.  (by  ^^'l^^^ 
whom  he  had  two  children,  J.  H.  J.  B.  and  J.  W.  B.),  until  widow,  and 
July  1852,  when  she  formed  an  adulterous  intercourse  with  comt\o^mnt 
W.  C,   one  of  his    assistants;    that  deceased  instructed   his  theadminis- 
solicitor  to  prepare  a  deed  of  separation ;    that^  pending  the  ^{J^  JJJj^l 
instructions  and  execution  of  such  dded,  the  said  A.  J.  P.  B.  one  of  the  chil- 
called  upon  the  deceased's  solicitor,  admitted  her  guilt,  and  come  of  age. 
begged  the  solicitor  to  intercede  with  her  husband  for  her,  in  Under  the 
order  that  he  should  again  live  with  her,  which  he  had  ceased  the  Court 
to  do ;  that  the  deceased  refused,  and  in  the  month  of  October  ^^^  **  *® 
1852,  the  said  deed  of  separation  was  executed,  whereby  he  but  gave  the 
agreed  to  allow  his  wife  thirty  shillings  a  week,  and  to  allow  *I!S[^^*^Yui 
the  children  (on  account  of  their  infancy,  and  by  reason  that  estate* 
he,  from  the  nature  of  his  business,  had  no  settled  place  of      pteadinga, 
residence)  to  remain  with  her ;  that  the  infidelity  of  his  wife 
greatly  preyed  upon  his  mind,  and  that  in  consequence  thereof 
he,   on  the  29th  of  December  1853,  committed  suickle  by 
drowning  himself,  having  on  the  previous  day  written  to  his 
brother,  James  Brown,  informing  him  of  his   state  of  mind, 
and  begging  him,  in  the  event  of  his  death,  to  see  after  and 
protect  his  children.     The  prayer  was,  that  the  letters  of  ad- 
ministration be  granted  to  the  guardian  for  the  use  and  benefit 
of  the  infants,  and  until  one  of  them  should  attain  the  age  of 
twenty-one  years. 

B  B  4 


424 


TBOB  ECCLESIASTICAL  AND  ADMIBALTY  BEPOBTS) 


1854. 

Brown 
against 

BROWNi 

Pleadings. 


Argument 


The  answer  on  behalf  of  the  widow,  neither  admitting  nor 
denying  the  allegations  respecting  the  adultery,  admitted  the 
separation,  and  alleged  that  she  consented  to  such  separation 
from  fear  of  the  violent  and  strange  conduct  of  the  deceased ; 
that  at  the  time  the  deceased  committed  suicide,  he  was,  as  he 
had  been  for  some  time  previously,  in  an  unsound  state  of  mind ; 
and  that  such  suicide  was  not  attributable  to  the  infidelity  of  his 
wife  preying  on  his  mind;  that  during  his  lifetime  deceased 
always  allowed  his  children  to  remain  under  the  care  and  pro- 
tection of  their  mother,  who,  at  the  time  of  their  separation, 
went  with  the  children  to  the  residence  of  her  mother,  and 
had  ever  since  continued  to  reside  with  her ;  that  since  the 
deceased's  death  the  said  widow  has  received  letters  (annexed) 
of  kindness  from  the  various  relatives  of  the  deceased* 

Dr.  DeatiBy  for  the  guardian  of  the  infants,  contended  that  it 
was  an  established  rule  of  the  Court  not  to  grant  the  ad- 
ministration to  an  adulterous  wife,  and  that  in  the  present  case 
there  was  sufficient  evidence  of  guilt  to  bar  the  widow's  claim. 
At  all  events,  it  was  clear  that,  whether  guilty  or  not,  the  de- 
ceased considered  her  to  be  guilty.  The  Court,  in  the  exercise 
of  its  discretion,  would  therefore  rather  grant  the  administration 
to  the  grandfather  and  guardian  of  the  children.  He  cited 
Lambell  v.  Lambell{a\  and  Chappk  v.  Chappie  {b)^  and 
Confers  v.  Kilson.  (c) 

Dr.  Bayfordi  for  the  widow,  argued  to  the  same  effect  as  the 
judgment  of  the  Court. 


Judgment, 

The  facts  of 
the  ease. 


Whatever 
grounds  the 
deceased  had 
for  suspicion, 
he  condoned 
the  offSence. 


Sib  J.  DoDSON.  This  is  a  question  as  to  the  grant  of  letters 
of  administration  of  the  effects  of  Mr.  Joseph  Brown,  de- 
ceased. One  of  the  parties  applying  to  the  Court  for  the 
grant  is  the  widow  of  the  deceased,  the  other  is  the  grandfather 
of  his  infant  children. 

It  appears  that  the  deceased  lived  happily  with  his  wife  from 
the  time  of  their  marriage  in  1848,  down  to  the  month  of  July 
1852,  and  during  that  time  had  two  children  who  are  now 
both  under  three  years  old.  The  deceased  was  a  travelling 
mercer,  and  in  the  course  of  his  business  was,  in  the  year  1852, 
accompanied  by  his  wife  to  Ireland.  It  was  upon  that  occasion 
that  disputes  first  arose  between  them  ;  circumstances  occurred 
which  at  least  excited  his  suspicions,  and  induced  him  to  charge 
his  wife  with  adultery  with  his  assistant  in  his  business. 

Mr.  Brown,  whatever  ground  he  may  have  had  for  his  sus- 
picions, continued  to  live  with  his  wife  until  they  returned  to 
England;  that  conduct  on  his  part  would  clearly  amount  to 

(a)  3  Hagg.  Ecc.  568.         (h)  3  Curt.  429.        (c)  3  Hagg.  £cc.  556. 
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condonation  at  the  time,  and  I  do  not  find  that  he  ever  com-  ^  ^^^^'  , 

menced  or  ever  contemplated  a  suit  for  divorce.  Bbown 

Upon  their  return  to  England,  however,  a  deed  of  separation  agatmt 

was  executed,  by  which  it  was  agreed  that  Mrs.  Brown  should  judgment. 

receive  an  allowance  for  herself  and  children,  and  that  thej  He  also  gave 

should  continue  under  her  char^re.     Mrs.  Brown,  on  leaving  her  ^**  ^*(®  *,, 

°  •  .        separate  allow- 

husband,  went  immediately  to  the  residence  of  her  mother,  with  ance,  a&d 
whom  she  has  continued  to  reside  down  to  the  present  time.         Jhe^il^n'^^ 

It  is  said  by  the  grandfather  that  his  son  separated  from  his  under  her 
wife  on  the  ground  of  adultery,  and  that  that  is  a  sufficient        ' 
reason  for  the  Court  in  the  exercise  of  its  discretion  to  refuse  to  of  adultery  is 
commit  the  administration  of  his  effects  to  her.     It  is  said,  '^o'P^^J^so 

'   as  to  justify 

moreover,  that  the  charge  is  not  now  denied,  but  undoubtedly  the  Court  m 
there  is  no  distinct  admission  of  it;    and  I  apprehend  that,  frj,^^'*'* 
being  a  criminal  charge,  she  had  a  right  to  put  the  accuser  to  ordinary 
the  proof.     It  is  certainly  a  case  of  suspicion ;  but  the  Court  ^"^  *^ 
should,  in  my   opinion,  have   the   clearest  proof,  or  at  least 
stronger  proof  than  the  present,   of  the   adultery,  before  it 
departs  from  its  ordinary  practice  as  to  the  grant  of  letters  of 
administration. 

It  is  admitted  to  be  entirely  discretionary  with  the  Court,  The  grant  is 
and  the  question  is,  whether,  looking  at  all  the  circumstances  |^n^of^^'®* 
of  the  case  as  proved  on  both  sides,   I  ought  to  reject  the  Court  upon  a 
application  of  the  widow,  and  commit  the  administration  to  the  I[^hol7c?rcum. 
grandfather  and  guardian  of  the  children.  stances. 

Now,   it  appears   that   the  deceased  himself  entrusted  his  The  evidence 
infant  children  to  her  care,  and  that  she  then  went  to  reside  *^.^^*  ^®^ 

IX-  1  II       ^dow  to  be  a 

With  her  mother,     it  is,  moreover,  expressly  sworn,  that  she  very  fit  and 

has  conducted  herself  well  since  that  period,   whatever  may  fj^^yg^c^^ 

have  been  her  conduct  antecedently.     Here  are  letters  which  grant 

speak  of  her  in  very  high  terms,  which  by  no  means  justify  the 

inference  that  she  is  a  person  unfit  to  be  trusted  with  the 

administration  of  the  deceased's  effects.    One  from  the  deceased's 

sister  after  his  death,  in  which  she  begs  her  not  to  give  way  too 

much  to  her  feelings  of  grief,  but  to  rouse  herself  for  the  sake 

of  her   children,    and   expresses    the   "  profoundest   respect" 

towards  her.     It  then  contains  this  passage :  ^'  Now,  my  dear 

Mrs.  Brown,  concerning  the  goods,  father  has  had  them  sealed, 

and  are  quite  safe  until  the  time  when  a  settlement  takes  place 

for   you   and    your    dear   children."      Now,    this    letter   was 

written  by  desire  of  the  grandfather  who  is  now  opposing  this 

grant ;  but  it  certainly  does  not  appear  to  me  that  at  the  time 

that  letter  was  written  the  widow  was  considered  an  improper 

person  to  be  entrusted  with  the  administration  of  the  deceased's 

effects ;  on  the  contrary,  I  think  such  a  proceeding  was  con- 
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templated^  and  that  the  deceased^s  family  were  taking  the 
Brown       necessary  steps  to  forward  it.  That  letter  is  dated  on  the  9th  of 
bSwk.       January  1854,  and  upon  the   29th  the  grandfather  hinorself 
JudamenL      '^^^^  *^  affectionate  letter  to  the  widow,  in  the  postscript 
to  which,  as  I  understand  it,  he  expressly  says  that  if  his  son 
(the  deceased)  ha^  slept  with  them  one  day,  they  had  de- 
termined to  make  an  attempt  to  bring  about  a  reconciliatioii 
for  the  deceased  and  his  wife  to  live  together  agun. 
The  eases  Now,  under  these  circumstances,  ought  I  to  take  away  the 

nifficiratly  administration  of  the  deceased's  efllects  from  his  widow  ?  I  say 
ih"***^*rciim.  **^®  away,  bccause*  according  to  the  ordinary  practice  of  this 
stances  to  Court,  she  is  considered  to  have  a  prior  right  to  it.     In  support 

CottiTt?^  of  his*  argument  to  that  efiect,  the  learned  counsel  cited  the  case 
refuse  this         of  Lambell  T.  Lambell{a)^  but  this  was  a  question  with  respect 

wWow!^  Zaii-    ^  *^®  ^^^  ^  *^®  deceased  being  found  in  his  repositories  with 

6eff  y.  Lambell  the  seal  tom  off,  and  not  as  to  the  right  to  the  administration. 

On  application  being  subsequently  made  to  the  Court  for  the 
grant  to  pass  to  the  widow,  the  Court  observed,  '*  The  grant  is 
discretionary ;  and  as  the  widow  lived  separate,  I  decree  it  to 
the  brother."  But  it  does  not  at  all  appear  under  what  par- 
ticular circumstances  the  deceased  was  living  separate  from  his 
wife,  and  it  must  be  remembered  that  the  brother  had  an  equal 
interest  with  the  widow.     I  think  there  is  nothing  in  that  case. 

Ctrntfen  ▼.  '  Conyerz  v.  Kitson  (J)  was  also  referred  to.  In  that  case  there 
'^'^  was  a  contest  for  the  administration,  and  the  Court  granted  it 

to  the  sister  in  preference  to  the  widow,  whom  he  condemned 
in  costs.  The  circumstances,  however,  of  that  case  were  en- 
tirely different  from  the  present ;  the  widow  had,  during  her 
husband's  lifetime  been  living  with,  and  had  in  fact  been  mar- 
ried to  another  man.  The  Court,  of  course,  refused  to  commit 
the  administration  to  the  widow. 

Chappdlr.  The  case  of  Chappell  against  Chappell(c)  was  also  cited.     In 

^^  '  that  case  the  deceased  died,  leaving  a  widow,  a  brother,  two 

nephews,  and  two  nieces,  the  children  of  a  deceased  sister.  The 
brother  opposed  the  grant  to  the  widow,  against  whom  various 
objections  were  urged ;  but  that  case  was  very  different  from 
the  present,  in  which  the  widow  has  been  described  by  the 
relatives  themselves  in  very  favourable  terms  indeed.  In  that 
case  the  Court  said,  ^'  I  think  I  ought  to  exercise  my  discretion 
in  favour  of  the  brother,  in  order  to  protect  the  interests  of  the 
children  (the  nephews  and  nieces),  and  ought  not  to  leave  the 
widow  in  possession  of  their  shares  of  the  money  for  so  long  a 
time  as  must  intervene  between  the  grant  and  the  payment  to 
the  minors ;  it  is  chiefly  in  reference  to  this  circumstance  that 
(a)  3  Hagg.  Ecc.  570.         (h)  3  Hagg.  Ecc  656.        (c)  3  Curt.  429. 
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the  Court  so  decides ;  for  I  do  not  mean  to  say  that  otherwise 

there  is  suflScient  reason  for  refusing  to  entrust  the  widow  with 

the  management  of  this  property.**    Yet  Mrs.  Chappell  was  not 

only  separated  from  her  husband^  but  had  actually  married  again       r  -_„^ 

during  her  husband's  lifetime. 

I  do  not  think  there  is  in  the  present  case  sufficient  reason  There  were 
for  refusing  to  entrust  the  widow  with  the  management  of  the  Son^raeSumt 
property.     There  are  no  other  interests  but  the  widow's  and  ^^^  widow'a  ^ 
children's,  and  these  children  are  the  children  of  the  widow, 
were  intrusted  to  her  care  by  the  deceased  himself,  and  have 
continued  under  her  care  up  to  the  present  time.     She  seems  to 
be  a  fit  and  proper  person,  not  only  from  the  letters  of  the  rela- 
tives, but  from  the  affidavit  of  Mr.  Lane^  the  solicitor,  who 
swears  to  his  belief  **  that  she  is  a  fit  and  proper  person  to 
become  administratrix,  and  to  have  the  care  and  charge  of  the 
infant  children  of  the  deceased,  by  reason  that  she  is  an  affec- 
tionate mother,  a  woman  of  education,  and  of  domestic  habits." 

It  is  in  the  discretion  of  the  Court ;  and  I  do  not  think,  look-  n  j,  not  ^  case 
ing  at  all  the  circumstances  of  the  case,  that  it  is  one  in  which  ^^  *  a^^'* 
I  should  depart  from  the  usual  course.     I  therefore  decree  the  nary  practice, 
administration  to  the  widow. 

Dr.  Deane.  The  Court  will  give  us  our  costs  out  of  the 
estate? 

Dr.  Bayford,  I  trust  not.  Sir.  That  would  be,  in  effect, 
condemning  us  in  the  costs,  though  the  Court  decides  in  out 
favour.  After  the  letters  of  the  relatives,  upon  which  the  Court 
has  commented,  this  opposition  to  the  grant  was  most  unjustifi- 
able, and  its  expenses  ought  not  to  be  thrown  either  upon  the 
widow  or  the  children. 

The  Court.    I  cannot  take  that  view  of  it.    I  am  of  opinion  The  OPP?- 

that  there  was  some  ground  for  the  opposition,  which  was  in-  made  for  the 

tended  for  the  benefit  of  the  children;  and  I  do  not  think  "^J^iV^^H 

that  I  should  burden  the  guardian  with  the  costs.     I  decree  the  grandfatiier  ia 

costs  out  of  the  estate,  and  direct  that  the  sureties  justify.  ^o«a  ^to? ' 

Proctors :  for  the  guardian,   Toker  ;  for  the  widow,  Lawrie.  the  estate. 


Tbb  High 

COUBT  OP 

«  THE  TELEGRAPH.'*  I^^pI^vt'. 

VALENTINE  v.  CLEUGH.  Cooncil.  * 

JL  HIS  was  a  suit  for  damage,  by  collision,  brought  by  the  A  Teasel  l^ing 
owners  of  the  barque  "  Palermo  "  against  the  steam-ship  "  Tele-  a^rSdatead^ 
graph ''  belonging  to  the  Belfast  Steam  Ship  Company.  exhibited  a 
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,  ^^^^'  ,  The  act,  on  petition,  allegecl  that  the  "  Palermo,*'  on  a  voyage 

Thb  from  Liverpool  to  Genoa,  was  driven,  by  stress  of  weather,  into 

"Telegraph,"  Belfast  Lough,  and  was  brought  to   anchor  in  the  roadstead 

YALBNTiNE  ^gjgjjj^  about  midway  between  Carrickfergus  and  Grey  Point, 

Cleuoh.  at  about  8  p.  m.  of  the  29th  of  November  1853.     That  at  such 

li^ht  m  her  ^j^^  j|.  ^^  about  high  water,  the  night  was  clear,  with  a  light 

mizen  ngging  ®                '                             .                                   • 

insteid  of  at  breeze,  and  a  bright  signal  Ian  thorn  was  hoisted  and  secured  m 
^Ifi^^^the^  her  mizen  rigging,  and  that  the  light  in  the  said  lanthom  was 
Admiralty  burning  brightly,  so  as  to  be  visible  all  round,  and  so  continued 
under  the  WDiiil  and  at  the  time  of  the  collision,  &c 
circmnstances  The  answer,  inter  alia,  alleged  that  as  well  before  as  at  the 
be  asvUibU  in  time  of  and  after  the  collision,  the  lights  of  the  steamnship  were 
A*'^%*°^  burning  brightly,  and  such  lights  would  have  been  seen,  on  the 
the  collision  night  in  question,  at  the  distance  of  more  than  a  mile ;  that 
haT^/^en  ^^  light  whatever  was  burning  at  the  mast  head  of  the  other 
occasioned  by  vessel  with  which  the  steam-ship  came  in  contact,  as  there 
from  Ae*^*^"^  should  have  been,  pursuant  to  the  Admiralty  order  of  the  Ist  of 
literal  require-  May  1852,  which,  if  there  had  been,  it  could  and  would  have 
Admiralty  ^^^  ^^^  fr^™  ^^^  stcam-ship  in  time  to  have  prevented  the  col- 
order;  but  lision;  and  denied  that  any  light  was  burning  on  the  mizen 
appeal  to  the  ^gi°g  ^^  ^^^  vessel  with  which  the  steam-ship  so  came  in  con- 
^h*^  h  kSS^^^^  *^* '  *°^  expressly  alleged  thai  such  collision  was  solely  owing 
that  the  light  to  the  neglect  of  some  of  those  on  board  the  barque  in  not 
r^&'i^hat  ^*v^°g  exhibited  a  proper  light,  or  in  having  permitted  the 
the  deyiation  same  to  go  out,  anchored  as  such  vessel  was  in  the  direct  course 
mtralty^order  ^^  ships  proceeding  from  Belfast.  In  reply,  it  was  denied,  on 
occasioned  the  behalf  of  the  "  Palermo,"  that  if  the  light  of  the  "  Palermo  " 
that  therefore  ^^  heen  at  the  most  head,  it  could  and  would  have  been  seen 
the  vessel  from  the  steam-ship  in  time  to  have  prevented  the  collision ;  and, 

proceedmiF 

•was  barred  of  on  the  contrary,  it  was  alleged  that,  riding  as  the  "  Palermo  " 

recovery,  and  ^^g    1;^^  mizen  ri&:£cin£C  to  which  the  said  light   was  attached 

must  be  con-  ,            ,      ®®    ®            ,                               .® 

demned  in  the  and  burning  brightly  at  the  time  of  the  collbion,  was  the  best 

Courtef  ^^^  position  for  enabling  those  on  board  the  steam-ship  to  see  the 

Pleadings,  light  and  keep  clear  of  the  barque. 

This  was  denied  in  the  rejoinder. 

Dr.  Haggard  and   Dr.  JR.  J,  Phillimore    appeared    for   the 
"  Palermo,"  Dr.  Addams  and  Dr.  Dasent  for  the  "  Telegraph," 

Summing-up.  Dr.  Lushington,  addressing  the  Elder  Brethren  (a),  said : 

Ayesselat  Gentlemen,  it  may  be  convenient,  before  I  advert  to  the 

ancnor  must  ^                              <»    i  • 

prove,  in  cases  particular  circumstances  of  this  case,  to  point  out  to  you  what 

SiaTshe' was  ®^®  ^^^  ^^^  ^^  ^*^  ^^^^  respect  to  cases  of  collision  with  ships 

properly  that  are  lying  at  anchor,  and  that  I  can  do  in  a  very  few  words. 

hadwmph^'  Where  a  suit  is  brought  by  the  owners  of  a  vessel  lying  at 

substantially  '  ^^j  Captain  Nelson  and  Captain  Weare. 


THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS.  429 


1854. 


anchor  in  a  fairway  or  roadstead  at  the  time  of  the  collision,  it 
must  be  proved,  in  the  first  instance,  on  behalf  of  such  a  ship,  The 

that  she  was  anchored  in  a  proper  place,  and  a  proper  manner;     ^^ 
and  if  the  collision  took  place  at  night,  it  must  further  be  ,;. 

proved,  as  now  settled,  that  she  has  substantially  complied  with       Cleuoh. 
the  requisitions  of  the  Act  of  Parliament  in  regard  to  the     Summwg-iqt, 
hoisting  of  a  light     It  is  indispensable  that  these  positions  with  the  regu- 
should  be  established  at  the  commencement  of  such  a  suit,  and  gpecting  lights, 
when  these  are  proved,  in  any  particular  case,  then  the  burden  2L^'7h''"^ 
of  proof  shifts,  and  it  lies  upon  the  ship  against  which  the  shifti. 
action  is  brought,  whether  a  steamer  or  a  sailing-vessel,  to  show, 
under  what  circumstances,  or  how  it  was,  that  the  collision 
with  a  vessel  so  lying  at  anchor  took  place.     This  rule  is  ob- 
viously founded  upon  principles  of  good  sense,  because  a  vessel 
lying  at  anchor  is  naturally   and  necessarily  incompetent   to 
take  any  measures  to  avoid  collision,  beyond  that  of  making 
known  to  other  vessels  in  her  vicinity  the  position  in  which  she 
is  lying.     If  she  places  herself  in  a  proper  position,  and  makes 
that  position  sufficiently  known,  then  it  is  the  duty  of  all  ves- 
sels, either  steamers  or  sailing-vessels,  proceeding  in  the  neigh- 
bourhood of  such  vessel,  to  avoid  coming  into  collision  with  her. 

These  are  general  principles  of  law,  which  I  apprehend  to  be 
perfectly  undoubted.  Let  us  now  proceed  to  consider  the 
particular  circumstances  of  the  case  before  us,  and  in  so  doing, 
let  us,  in  the  first  instance,  lay  aside  all  questions  which  have 
been  discussed  in  argument  on  the  one  side  and  on  the  other, 
which  are  not  necessary  for  us  to  consider,  or  even  proper, 
perhaps,  to  take  into  consideration  at  all. 

It  is  to  be  observed  that  those  who  have  brought  forward  the  There  Is  no 
case  of  the  **  Palermo  **  have  not  alleged  that  the  "  Telegraph  "  ?he  rtwner  * 
was  going  at  an  undue  speed  ;  they  make  no  averment  of  that  '^a*  going  at 
kind  ;  they  have  contented  themselves  with  stating  the  manner  speed, 
in  which  the  collision  took  place,  and  there  is  no  charge  that 
she  was  going  at  undue  speed.     It  appears  to  me,  therefore, 
that  we   need  not  consider  with  any  particularity  the  rate   at 
which  the  "  Telegraph  "  was  sailing,  but  it  must  be  presumed 
that  she  was  going  at  her  ordinary  speed. 

Again,  with  respect  to  the  course  which  the  "  Telegraph  '*  or  was  pur- 
was  pursuing  at  the  time.     I  apprehend,  as  it  is  not  stated  that  fmproper 
she  was  out  of  her  proper  course,  it  is  to  be  assumed  that  no  course, 
culpability  attaches  to  her  in  this  respect.     It  certainly  was  the 
duty  of  the  parties  proceeding  in  the  cause,  if  it  were  intended 
to  bring  forward  any  such  question  on  the  present  occasion,  to 
state  it  clearly  and  with  precision,  but  this  has  not  been  done 
at  alL 
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The 

«  tsleobaph.*' 

Valentinb 

V, 

Clsugh. 

Summing-up. 

The  sole 
qaestion  if, 
whether  or  not 
the  "Palermo" 
had  a  proper 
light  hoisted. 

She  certainly 
had  not  com- 
plied literaUy 
with  the  re- 
gulations. 


If  such  non- 
complianc-e 
occasioned  the 
collision,  she 
is  by  the 
statute  barred 
of  recovery  for 
the  damage 
sustained 
thereby. 


The  question 
is,  the  degree 
of  visibility  of 
lights  in 
d&erent  posi- 
tions.   If  a 
li^ht  in  the 
mucen  rigging 
be  not  so 


This  narrows  the  whole  matter  to  what  I  am  now  about  to 
bring  under  your  attentbn.  I  apprehend  the  "  Palermo  ^  was, 
at  the  time  in  question,  lying  at  anchor  in  a  proper  plaoe,  and 
was  properly  anchored,  so  far  as  appears.  That  I  apprehend  to 
be  a  position  which  is  not  contradicted  on  the  present  ocoaaioQ ; 
but  the  main  controversy,  the  great  point  which  I  shall  have  to 
submit  to  you  is,  whether  she  had  or  had  not  a  proper  light 
hoisted. 

Now,  gentlemen,  it  is  perfectly  clear,  indeed  it  is  admitted 
on  all  sides,  that  she  has  not  literally  complied  with  the  pro- 
visions of  the  Act  of  Parliament,  because  the  provisions  of  the 
Act  of  Parliament  are  in  the  following  words :  —  **  All  sailing- 
vessels  at  anchor  in  roadsteads  or  fairways  shall  be  bound  to 
exhibit,  between  sunset  and  sunrise,  a  constant  bright  light 
at  the  mast  head.  Whatever  might  have  been  the  light 
which  the  "  Palermo  "  carried,  it  is  admitted  that  she  had  no 
light  at  the  mast  head.  Then  we  must  look  to  see,  first,  what 
are  the  legal  consequences  of  not  having  literally  complied  with 
the  statute  and  the  regulations  made.  The  legal  consequences 
are  these ;  without  reading  them  in  the  precise  words  of  the 
provisions  of  the  Act  of  Parliament,  and  I  only  omit  to  do  it 
because  you  are  so  familiar  with  them,  and  I  have  so  repeatedly 
had  occasion  to  bring  them  under  the  notice  of  the  Trinity 
Masters;  the  legal  consequences, In  substance,  are  these,  utde- 
licet,  that  a  neglect  to  comply  literally  with  the  directions  of  the 
Lords  Commissioners  of  the  AdmiraHy  by  not  hoisting  a  bright 
light  at  the  mast  head,  shall  preclude  the  parties  guilty  of  such 
neglect  from  recovering  the  loss  sustained  in  any  collision  where 
it  shall  appear  that  such  collision  was  occasioned  by  the  non- 
observance  of  that  rule ;  and  that  brings  the  case  back  to  this 
short  point,  whether  you  are  of  opinion  that  the  omitting  to 
hoist  a  light  at  the  mast  head  was  the  occasion  of  this  collision. 

Gentlemen,  looking  to  the  evidence,  I  am  satisfied  in  my 
own  mind,  but  it  is  for  you  to  determine  it,  that  there  was  a 
light  hoisted  on  board  the  '*  Palermo  "  at  the  time  the  pilot 
quitted.  That  such  light  was  hoisted,  according  to  all  the 
evidence,  in  the  larboard  mizen  rigging,  and  that  the .  light 
continued  to  burn  at  the  larboard  mizen  rigging  at  the  time  of 
the  collision. 

Now,  that  being  so,  the  question  resolves  itself  into  the 
degree  of  visibility,  if  I  may  use  that  expression,  between  a 
light  hoisted  at  the  mast  head  and  one  hoisted  eighteen  feet 
above  deck,  on  the  larboard  mizen  rigging.  The  solution  of 
this  question  must  depend  on  considerations  which  particularly 
belong  to  you  as  relates  to  this  particular  case,  because  you  are 
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best  capable  of  judging  whether  this  vessel,  the  '*  Telegraph/'      ^ 


1854. 


proceeding  from  the  port  of  Belfast,  would  be  able  to  descry  a  The 

yeesel  with  the  same  facility,  with  aiis^ht  hoisted  at  the  larboard  ^"»*^^ 

mizen  rigging,  as  she  would  if  it  had  been  at  the  mast  head.  „^ 

If  you  are  of  opinion  that  she  would  not,  then  I  cannot  help  Cledgh. 

thinking  that  this  collision  might  have  been  avoided  by  hoisting  Sunmung^p, 

a  light  at  the  mast  head,  and  that  it  is  fairly  to  be  inferred  that  ^e  ma^head, 

the  collision  was  occasioned  in  consequence  of  its  not  being  so  the  legal  in- 

ference  is  that 

hoisted.     On  the  other  hand,  if  your  nautical  knowledge  leads  ^e  colliaion 
you  to  the  conclusion  that,  in  all  probability,  the  light  would  be  T"^^"  ^ 
equally  discerned  at  the  larboard  mizen  rigging  and  at  the  deyiation  from 
mast  head,  then,  under  these  circumstances,  it  appears  it  would  *^®  ^^ 
be  impossible  to   say  that  the  collision  was  occasioned  by  a 
disregard  of  the  terms  of  the  Act  of  Parliament. 

I  do  not  know  that  I  can  possibly  put  the  question  to  you  in 
a  stronger  and  clearer  light  than  I  have  put  it.  You  have  the 
evidence  on  the  one  side  as  to  the  light  burning  brightly,  so 
that  it  could  be  seen  at  a  distance ;  on  the  other  hand,  evidence 
of  most  respectable  persons  on  board  the  steamer,  who  can 
swear  —  not  to  the  fact,  all  they  can  swear  to  is  their  belief— 
that  if  the  light  had  been  at  the  mast  head,  they  must  have 
discerned  it ;  and  they  also  swear  that  they  did  not  see  the 
light. 

Now,  gentlemen,  these  are  the  points  on  which  I  wish  to 
have  your  opinion,  and  if  you  are  desirous  we  will  retire  to- 
gether and  consider  them. 

On  returning  into  Court,  after  conferring  with  the  Trinity  Judgment 
Masters,  Db.  Lushington  said :  — 

The  Trinity  Mastera  are  of  opinion,  looking  at  all  the  cir-  The  light  in 
cumstances  of  the  case,  that  a  liirht  hoisted  in  the  larboard  1^®  ?1*!^°  . 

,  ,  .     .  'iggiDg  was 

mizen  rigging  was  as  visible  as  if  it  were  at  the  mast  head,  as  yisihle  ap 

They  say,  moreover,  that  if  any  comparison  is  to  be  drawn  heacUauod^he 
between  the  twx)  positions,  they  think  all  the  circumstances  of  *'  Paienno/' 
this  case  show  it  would  be  more  visible  at  the  larboard  mizen  ^ot  barred  of 
rigging,  than  it  would  have  been  at  the  mast  head.    Therefore  I  ^®'  recovery,' 
pronounce  for  the  damage. 

Against  this  judgment  the  *'  Telegraph"   appealed.      The       Appeal 
case,  under  the  name  Valentine  and  Others  against  Cletighy  was 
argued  before  the  Privy  Council  (a),  by 

Dr.  Addams  and  Mr.  Forsyth  for  the  appellant. 

Dr.  Haggard  and  Mr.  Willes  for  the  respondent. 

(a)  Present  the  Rt.  Hon.  Sir  J,      DodsoUj  and  the  Rt.    Hon.  Sir  E. 
PattetoUj    the  Bt.   Hon.    Sir  John     Ryan,  assisted  by  sailing  masters. 
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The 
"  Telegraph." 

Valentinx 

V. 

Cleugh. 

•Judgment  on 
Appeal 

The  discre- 
pancies be« 
tween  the 
opposing  wit- 
nesses do  not 
necessarily 
show  wilful 
folsehood  on 
the  one  side 
or  the  other, 
for  they  may 
be  accounted 
for. 

Various  points 
were  disposed 
of  in  the  Court 
below.  ' 


No  blame 
attaches  to  the 
••Palermo** 
for  her  an- 
chorage, nor 
to  the  ••  Tele- 
graph *'  for 
her  speed  or 
course. 

The  sole 
question  re- 
spects the 
lights  ex- 
hibited by  the 
•♦  Palermo." 


The  discre- 
pancy between 
the  witnesses 
may  be  easily 
accounted  for. 


Sib  J.  Patteson  delivered  the  judgment  of  the  Court.  This 
is  a  question  decided  originally  in  the  Court  of.  Admiralty,  with 
respect  to  the  damage  sustained  by  the  barque  **  Palermo,'*  in 
consequence  of  the  steamer  ^'  Telegraph "  having  struck  her 
stern,  as  she  lay  at  anchor,  and  done  her  considerable  damage. 

Many  witnesses  have  been  examined  on  both  sides,  and  there 
are  the  usual  discrepancies  appearing  in  their  evidence,  probably 
not  from  anything  like  an  intention  on  the  part  of  the  wit- 
nesses not  to  speak  the  truth,  but  from  the  bias  which  they 
naturally  all  feel,  both  on  the  one  side  and  on  the  other,  to  state 
the  facts  favourably  to  their  own  party.  Many  points  appa- 
rently might  have  arisen  in  the  course  of  giving  that  evidence, 
besides  the  one  upon  which  the  decision  ultimately  went ;  but 
all  those  points,  whatever  they  were,  which  might  have  arisen, 
have  been  disposed  of  by  the  learned  Judge  in  the  Court  below, 
in  his  address  to  the  Trinity  Masters.  We  are  very  glad  they 
were  so  disposed  of,  and  we  quite  agree  with  him  in  the  view 
which  he  took  with  respect  to  those  points,  and  with  respect  to 
the  general  law  which  he  laid  down  on  the  subject. 

It  appears  to  be  quite  clear,  according  to  the  evidence,  and 
according  to  the  opinion  expressed  by  the  learned  Judge  himself, 
in  addressing  the  Trinity  Masters,  that  the  '^ Palermo"  was 
anchored  in  a  proper  place  on  the  night  in  question.  It  appears, 
also,  that  the  steamer  was  proceeding  from  Belfast  to  Liverpool 
in  her  proper  course ;  that  her  steering  was  proper,  and  her 
speed  such  as  was  right  and  proper.  Therefore,  there  was 
nothing  wrong  done  by  the  owners  of  the  "  Palermo,"  with 
respect  to  anchoring ;  and  nothing  wrong  done  by  the  owners 
of  the  steamer,  with  respect  to  the  course  she  was  pursuing,  or 
the  speed  at  which  she  was  going ;  but  the  whole  question  turns 
upon  the  position  of  the  light  that  was  exhibited,  if  any  light 
were  exhibited,  by  the  "  Palermo." 

Now  doubtless  many  of  the  witnesses  for  the  ^*  Telegraph  " 
say  there  was  no  light  at  all  exhibited  by  the  "  Palermo."  One 
can  easily  understand  their  saying  so ;  if  in  truth  they  did  not 
see  the  light,  they  would  say  there  was  none.  But  it  does  not 
follow  that  there  should  be  no  light  because  they  did  not  see  it. 
The  light  may  have  been  placed  in  such  a  position  that  they 
were  not  able  to  see  it.  But  it  is  positively  sworn  by  the  per- 
sons on  board  the  ^'  Palermo,"  that  there  was  a  light  in  the 
larboard  mizen  rigging,  which  was  put  there  ns  soon  as  she  came 
to  anchor,  remained  there  an  hour  and  a  half  before  and  until 
after  the  collision  took  place,  and  continued  burning  brightly  as 
before. 

There  are  other  questions  as  to  the  state  of  the  weather,  upon 


"Telegkaph." 
Valentinjs 
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which  the  witnesses  seem  not  to  agree.     Some  say  that  it  was      ,  ^^^^'  , 
rainj^  some  that  it  was  hazy ;  and  other  witnesses  say  that    _    The 
lights  could  be  seen  all  through  the  night  wherever  they  were 
exhibited.     It  is  sworn  that  the  steamer  passed  some  thirty 
vessels  that  exhibited  lights^  and  she  did  not  strike  any  of  them.       Clbugh. 
It  is  admitted  that  the  state  of  the  night  was  such  that  lights       judgment 
could  be  seen  to  a  considerable  distance^  whether  to  such  a  dis-      ^  Appeal 
tance  as  on  a  clear  dark  nighty  as  it  is  called^  is  another  ques- 
tion ;  but  still  they  were  seen  to  a  considerable  distance. 

All  that  is  cleared  away ;  and  we  now  come  to  the  question  Construction 
raised  on  the  Act  of  Parliament,  14  &  15  Vict,  a  79.,  and  to  the  yict^c  79. 
regulations  of  the  Lords  of  the  Admiralty,  which  were  made  in  s-  ^7. 
pursuance  of  the  Act,  and  which,  by  virtue  of  the  Act,  have  the 
force  of  an  Act  of  Parliament,  because  it  is  expressly  said  that 
the  Lord  High  Admiral,  or  the  commissioners  for  executing  the 
office  of  Lord  High  Admiral,  may  make  regulations  for  lights, 
and  that  all  such  regulations  shall  continue  in  force  until  they 
be  revoked.      The  27  th  section  regards  vessels  passing  each 
other  where  both  are  in  motion ;  therefore,  that  need  not  be 
adverted  to.     Then  comes  the  28th  section,  which  says,  **  If  in 
any  case  of  a  collision  between  two  or  more  vessels,  it  appear 
that  such  collision  was  occasioned  by  the  nonobservance  either 
of  the  foregoing  rules  with  respect  to  the  passing  of  steamers, 
or  of  the  rules  to  be  made  as  aforesaid  by  the  Lord  High  Ad- 
miral, or  the  commissioners  for  executing  the  office  of  Lord 
High  Admiral,  with  respect  to  the  exhibition  of  lights,  the 
owner  of  the  vessel  by  which  any  such  rule  has  been  infringed 
shall  not  be  entitled  to  recover  any  recompense  whatsoever  for 
any  damage  sustained  by  such  vessel  in  such  collision,  unless  it 
appears  to   the  Court  before  which  the  case  is  tried  that  the 
circumstances  of  the  case  were  such  as  to  justify  a  departure 
from  the  rule."     Now,  here  the  circumstances  of  the  case  do 
not  appear  to  be  such  as  to  justify  a  departure  from  the  rule. 
In  the  Court  below,  on  the  part  of  the  "  Palermo,"  no  reason   No  reason 
was  given  why  the  regulations  were  not  strictly  and  literally  ^1^  ^^JS® 
complied  with ;  to  this  I  shall  advert  again  presently.     They  ^hy  the  Ad- 
do  not  say  there  were  such  circumstances  as  justified  a  depar-  "aTnot 

ture  from  the  regulations ;  they  do  not  put  it  on  that  ground  Btrictly  ad- 

.     II  hered  ta 

at  all. 

The  section  then  goes  on,  ^^  And  in  case  any  damage  to  per- 
son or  property  be  sustained  in  consequence  of  the  nonobserv- 
ance of  any  of  the  said  rules,  the  same  shall  in  all  courts  of 
justice  be  deemed,  in  the  absence  of  proof  to  the  contrary,  to 
have  been  occasioned  by  the  wilful  default  of  the  master,  or  the 
person  haying  the  charge  of  such  vessel ;  and  such  master  or 

E.  &  A. — VOL.  I.  F  F 
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The 
•'Telbobaph." 

Valkntikb 

V. 

Cleuoh. 

Judgment 
on  Appeal. 


There  is  no 
ambiguity  in 
the  Admiraltj 
order*  unless 
in  the  words 
^  at  the  mast 
head." 


It  seems  op- 
tional whether 
the  light 
shoold  be  on 
the  foremast, 
mainmast,  or 
mizenmast, 
bat  **  at  the 
masthead** 
means  at  the 
top  of  the  top- 
gallant mast, 
if  that  be 
standing,  and 
not  merely 
against  the 
mast 


other  person  shall,  unless  it  appears  to  the  Court  before  which 
the  case  is  tried  that  the  circumstances  of  the  case  were  such 
as  to  justify  a  departure  from  the  rule,  be  subject  in  all  pro- 
ceedings, whether  civil  or  criminal,  to  the  legal  consequences  of 
such  default.**  Here,  therefore,  it  is  perfectly  clear  that  if  the 
regulations  which  are  put  forth  by  the  commissioners  of  the 
Admiralty  are  not  literally  complied  with,  and  any  collision 
takes  place,  and  damage  occurs,  which  is  attributable  to  depar- 
ture from  the  regulations,  and  not  under  justifiable  circum- 
stances, the  party  who  has  so  departed  from  the  r^ulations 
cannot  recover ;  supposing  always  that  the  damage  arises  from 
that  departure. 

Then  we  have  the  Lords  of  the  Admiralty  making  a  regula- 
tion; and  it  is  upon  that  that  the  case  really  turns.  It 
distinctly  says,  "  all  sailing-vessels  " — the  *^  Palermo  "  was  a 
sailing-vessel — "at  anchor" — she  was  at  anchor, — "in  roadsteads 
or  fairways,  shall  be  also  bound  to  exhibit  between  sunset  and 
sunrise  a  constant  bright  light  at  the  mast  head,  except  within 
harbours  or  other  places  where  regulations  for  other  lights  for 
ships  are  legally  established.'*  Then  it  goes  on  to  say :  *'  The 
lantern  to  be  used  when  at  anchor,  both  by  steam- vessels  and 
sailing-vessels,  to  be  so  constructed  as  to  show  a  clear  good 
light  all  round  the  horizon."  This  is  perfectly  plain,  except 
there  be  any  difficulty  with  respect  to  what  is  meant  by  *'at  the 
mast  head."  It  does  not  say  at  what  mast  head,  whether  fore- 
mast, or  mainmast,  or  mizenmast ;  but  simply,  **  at  the  mast 
head."  Now,  in  the  course  of  this  discussion,  it  seemed  to  be 
somewhat  assumed,  we  thought,  that  the  words  "  at  the  mast 
head"  referred  to  the  first  mast, — perhaps  I  do  not  express 
myself  nautically, — and  might  mean,  on  or  attached  to  the  mast. 
If  that  were  so,  it  is  obvious  that  putting  a  light  against  the 
mast,  whether  on  the  one  side  or  the  other,  must  necessarily 
prevent  the  light  being  seen  all  round ;  it  would  be  dark  on  the 
other  side  of  the  mast.  It  seemed  to  us  very  extraordinary 
that  that  should  really  be  the  meaning  of  "  mast  head."  Upon 
consulting  the  gentlemen  whose  assistance  we  have,  they  were 
kind  enough  to  tell  us  what  seems  to  be  the  meaning ;  and, 
looking  ourselves  at  the  words,  "  the  lantern  shall  show  a  clear 
good  light  all  round  the  horizon,"  we  are  clearly  of  opinion 
that  "  at  the  mast  head,"  means  "  at  the  very  top ;"  that  if  the 
topgallant  mast  be  standing,  it  must  be  at  the  topgallant  mast, — 
whichever  is  the  standing  mast,  that  is  the  mast.  We  do  not 
mean  one  of  the  three  masts  as  compared  with  the  other  masts 
of  the  vessel ;  perhaps  there  is  a  choice  as  to  the  mast.  There  is 
no  difficulty  in  doing  this.     There  are  halyards  by  which  it  is 
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easier  to  run  a  light  to  the  top  than  to  put  it  against  the  mast.  ,  ^^^^' 

'Now,  if  the  lantern  were  at  the  very  top  it  would  show  a  light  Tab 

all  round  the  horizon.     It  is  conceded  by  the  respondent,  that  Telegraph.  • 

those  who  had  charge  of  the  ^^ Palermo"   did  not  literally  „. 

comply   with  the  regulation;  they  did  not  hoist  a  constant  Cleuoh. 

bright  light  at  any  mast  head  at  all ;  but  they  hoisted  a  light  on  Jufhrnent 

the  mizen   rigging;    and  so  far  it  is  quite   plain  that  they  ^^ 
departed  from  the  literal  meaning  of  the  Act  of  Parliament, 
and  the  regulations  of  the  Admiralty.  As  we  have  already  said, 
the  respondent  has  not  assigned  any  specific  reason  to  justify 
the  departure  from  these  regulations,  and  the  case  is  not  put 

upon  that  ground ;  but  it  is  very  justly,  and  most  fairly  and  The  question 

properly   put  in  the   address  by   the   learned  Judge  to  the  properly  put 

Trinity  Masters:   "Whether  you  are   of  opinion,   that   the  to  the  Trinity 

•    •  1    •  !•   1  1  111  .  A  Masters  hy 

omitting  to  hoist  a  light  at  the  mast  head  was  the  occasion  of  the  Judge  of 
this   collision."    The  learned  Judge  goes  on  to  say,    "The  J^*^^®^^ 
solution  of  this  question  must  depend  on  considerations  which 
particularly  belong  to  you,"  (speaking  to  the  Trinity  Masters 
who  assisted  him),  as  relates  to  this  particular  case,  because  you 
are  best  capable  of  judging  whether  this  vessel  the    '  Tele- 
graph,' proceeding  from  the  port  of  Belfast,  would  be  able  to 
descry  a  vessel  with  the  same  facility  with  a  light  hoisted  in 
the  larboard  mizen  rigging,  as  she  would  if  it  had  been  at  the 
mast  head."     The  "  Palermo  "  was  anchored,  be  it  observed, 
with  her  head  to  the  south,  about  S.  S.  E.,  or  thereabouts,  and 
the  wind  was  blowing  against  her  head ;  the  proper  course  of 
the  steamer  being  E.  by  N.,  she  would  come  on  the  starboard 
side  of  the  vessel,  this  light  being  in  the  larboard  mizen  rigging. 
We  do  not  think  there  could  be  a  mistake  in  the  Court  below  I^the  light 
with  respect  to  the  steamer  coming  on  the  larboard  side,  and  ^  part  of  the 
not  on  the  starboard,  because  the  evidence  is  so  clear  as  to  yessel  where 

1  •  -r*        1      1  1  T    -I  *,  x/»  It  could  not  he 

these  points.     But  the  learned  Judge  goes  on  to  say,  ^^  it  you  seen  so  well 
are  of  opinion  that  she  would  not," — that  is,  not  see  the  light  so  ?*  *^  *^^*^,  ^ 

*^     ,  °  been  placed  at 

well  as  if  it  were  placed  at  the  mast  head, — '^  then  I  cannot  the  mast  head« 
help  thinking  that  this  collision  might   have  been  avoided  by  ferencTwould 
hoisting  a  light  at  the  mast  head ;  and  that  it  is  fairly  to  be  in-  he  that  the 
ferred  that  the  collision  was  occasioned  in  consequence  of  its  the  Admiralt'y 
not  being  so  hoisted."     Now,  we  think  that  inference  very  fair  rple  <>«<»- 

J  .   1  .         J  ,  .1.  L  •  sioncd  the 

and   very   right  and    proper;    because,   there    being   express  collision, 
regulations  of  the  Admiralty,  that  lights  are  to  be  hoisted  at  though 
the  mast  head,  if  you  will,  of  your  own  authority,  and  without 
justifiable  reason,  depart  from  the  regulations,  and  put  a  light 
somewhere  else,  it  ought  to  be  at  your  own  risk.     The  conse- 
quence of  making  nice  distinctions  in  every  case  that  arose 
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,  ^^^^'  .     would  be  in  a  great  measure  to  do  away  with  the  Act  of  Parlia- 

The         ment,  and  the  regulations  founded  upon  it. 

••Telegraph."      Jf qw,  as  admitted  in  argument,  it  is  not  departure  from  the 

^  regulations   which  would   preclude   a  vessel  from   recovering 

Cleuoh.       altogether,  unless  that  was  the  occasion  of  the  collision.     It 

onA^^al      "^'S'^*  ^  *  ^'S^*  ^^^U  80  that  a  vessel  could  be  seen  without  a 

deviation  from  ^^8^^  ^'  there  might  be  misconduct  on  the  part  of  the  other 

the  rule  is  of     vessel ;  and  in  these  and  a  hundred  other  cases  that  might  be 

to  recovery,      P^*?  the  party  would  be  entitled  to  recover  (a),  although  the 

unless  the         regulations  had  not  been  complied  with.     Clearly  the  collision 

coUision  was  ,  ,  ,  ^  ^  i.i«« 

occasioned  by    n^ust  be  traced  to  a  departure  from  the  regulations ;  but  it  is 
Buch  deviation,  qu^  Jesire  that  it  should  be  understood  that  those  who  depart 

from  them,  do  it  at  their  own  periL 

The  learned  Judge  goes  on  to  say,  "  On  the  other  hand,  if 
your  nautical  knowledge  lead  you  to  the  conclusion  that,  in 
all  probability,  the  light  would  be  equally  discerned  in  the 
larboard  mizen  rigging  and  at  the  mast  head,  then,  under  these 
circumstances,  it  appears  it  would  be  impossible  to  say  that  the 
collision  was  occasioned  by  a  disregard  of  the  terms  of  the  Act 
of  Parliament."  Now,  nothing  can  be  fairer  than  that  way  of 
putting  it ;  and  it  really  is  reduced  to  this  simple  question, 
whether  the  Trinity  Masters  and  the  learned  Judge,  who 
acquiesced  in  their  view,  are  right  in  the  opinion  at  which  they 
arrived,  because  the  whole  case  turns  on  that.  '^  The  Trinity 
Masters,"  the  learned  Judge  said,  ^^  are  of  opinion,  looking  at 
all  the  circumstances  of  the  case,  that  a  light  hoisted  in  the 
larboard  mizen  rigging  was  as  visible  as  if  it  were  at  the  mast 
head." 

No  doubt  it  might  be  as  visible  to  persons  on  the  larboard 
side  of  the  vessel;  but  was  it  as  visible  to  all  persons?  is  the 
question.  He  then  proceeds :  "  They  say,  moreover,  that  if 
any  comparison  is  to  be  drawn  between  the  two  positions,  they 
think  all  the  circumstances  of  this  case  show  it  would  be 
more  visible  in  the  larboard  mizen  rigging  than  it  would  have 
been  at  the  mast  head."     Their  Lordships  are  in  very  great 


(a)  It  is  apprehended  that  it  is 
not  the  intention  of  the  Court  to 
lay  it  down  that  in  all  cases  where 
there  is  misconduct  on  the  part  of 
the  vessel  proceeded  against,  the 
vessel  proceeding  would  be  freed 
from  the  statute  consequences  of  her 
disobedience  to  the  Admiralty  regu- 
lations, but  merely  that  she  would 
not  be  liable  to  those  consequences 
when  the  misconduct  of  the  vessel 
proceeded  against  whollt^  occasioned 
the  collision.    Otherwise  this  deci- 


sion would,  in  effect,  overrule  the 
decision  of  the  Admiralty  Court  in 
the  *'Aliwal,''  1  Ecc.  &  Adra.  Rep.  96. 
and  the  "  Wamfeli;'  1  Ecc.  &  Adm. 
Kep.  269.,  for  in  both  those  cases  the 
Court  held  that  there  was  misconduct 
on  the  part  of  the  vessels  proceeded 
against,  but  that  as  the  collision  was 
in  part  occasioned  by  the  nonobe- 
dience  to  the  Act  of  Parliament  or 
the  Admiralty  rules  on  the  part  of 
the  vessel  proceeding,  she  could  not 
recover. 
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difficulty  to  understand  how  they   arrived  at  that  conclusion.  « 

How  it  could  possibly  be  said  to  be  more  visible,  we  are  really  The 
quite  unable  to  conjecture. 

We  have  had  the  advantage  of  being  assisted  by  gentlemen  „, 

fully  conversant  with  matters  of  this  sort,  who  are  clearly  of  Cledgh. 

opinion,  as  their  Lordships  are  clearly  of  opinbn,  that  the  f^^"!^ 

Trinity  Masters  were  entirely  wrong  in  their  view  of  the  case,  j,^^  jj^^^^  -^ 

The  question  turns  simply  upon  whether  or  not  the  steamer,  the  mizen 

coming  as  she  did,  would  be  able  to  descry  the  vessel  with  the  ^^\s 

same  facility  with   the   light   hoisted   in  the   larboard  mizen  ▼isibleasa 

•      •  1  11   ./.  .     1     ,  ,  1  1       1       mi       light  at  the 

nggmg,  as  she  would  if  it  had  been  at  the  mast  head.  Ine  masthead. 
Trinity  Masters  —  and  the  learned  Judge  adopted  their  de- 
cision—  have  determined  that  she  would  be  able  to  do  it  The 
Sailing  Masters  who  assist  us  entertain  a  totally  different  and 
opposite  opinion ;  and  in  their  view  we  concur,  as  we  think  she 
certainly  could  not.  Here  is  the  light  in  the  mizen  rigging ; 
here  is  the  steam-vessel  coming  up,  and  no  doubt  the  mizen- 
rnast^  and  the  sail  that  was  brailed  up,  and  various  other  things, 
might  very  likely  have  hidden  the  light  from  view ;  but  if  it 
bad  been  at  the  top  of  the  mast  it  could  not  have  been  hidden. 
Therefore  we  cannot  see,  looking  at  it  as  ordinary  men  and  not 
practical  men,  how  there  can  be  the  slightest  doubt  on  the 
question ;  and  we  are  assisted  by  nautical  men,  who  take  the 
same  view  of  the  case. 

We  are  clearly  of  opinion  that  the  view  taken  by  the  Trinity 
Masters  is  not  a  just  and  proper  view ;  but  that  the  light  was 
in  all  probability  hidden  by  the  position  in  which  it  was  placed ; 
at  the  mast  head  it  might,  and  in  all  probability  would,  have 
been  seen.     Be  it  observed,  there  was  a  good  look-out  on  board  There  was  a 
the  steamer,  which  fact  is  not  denied.     It  is  admitted  they  had  f^^^^^j^ad  the* 
seen  a  great  many  vessels  —  there  was  a  cautious  lool|-out ;  and  steamer,  and, 
therefore,  it  is  fairly  and  properly  to  be  assumed  (indeed,  from  ^^g^  ^  ^^ 
the  facts  of  the  case  it  is  quite  apparent)  that  this  collision  was  romed  that 
occasioned  by  a  breach  of  the  regulations,  in  not  placing  the  ^as  occasioned 
light  at  the  mast  head.     That  being  so^  by  the  Act  of  Parlia-  ^J^^^^^ 
ment  the  owners  of  the  **  Palermo  "  are  not  entitled  to  recover,  miralty  rule. 

Their  Lordships  are  of  opinion  that  the  decree  and  sentence  The  »*  Pa- 
of  the  Court  below  must  be  reversed  and  the  cause  retained ;  fore,  cannot 
and  that  the  owners  of  the  "  Palermo  "  must  be  condemned  in  recover,  and 

must  be  con- 

the  costs  below  as  well  as  here.     The  unsuccessful  party  must  demned  in  the 
take  the  consequences  of  bringing  an  action  which  he  cannot  ^^^  ^^ 
sustain.     We  shall  advise  her  Majesty  accordingly.  Judgment 

Proctors :  for  the  "  Palermo,"  Stokes  ;  for  the  «  Telegraph,"  reyersed. 
BathursL 
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1854. 


The  High 

Court  of 

Admiralty. 

July  SI. 

The  master 
of  a  Belgian 
steamer,  ply^ 
ing  constantly 
between  Ghent 
and  London, 
employed  an 
engineer  in 
London  to  do 
some  repairs, 
and  to  supply 
him  with  a 
new  screw 
propeller, — 
Held,  Ist,  that 
the  Coart  had 
jurisdiction 
under  the 
statute,  as 
whatever  was 
necessary  to 
put  the  ma- 
chinery of  a 
passenger 
steam-ship  in 
the  best 
working  order 
was  a  **  ne- 
cessary" 
within  the 
meaning  of  the 
Act.    2ndly, 
that  where 
no  special 
contract  was 
proved,  the 
purchaser 
takes  at  his 
own  risk. 

Pkadings. 


THE  «  FLECH A.** 

XHIS  was  a  suit  for  necessaries  brought  bjr  Mr.  William 
Bache^  of  Bermondsej,  engineer  and  millwright,  against  the 
foreign  steam-ship  ^^Flecha."  The  amount  claimed  was  872.  \^8.Qd. 
A  tender  of  \5L  2$.  for  certain  repairs  was  made  and  rejected. 
The  dispute  was  respecting  the  terms  upon  which  two  pro- 
pellers had  been  supplied. 

The  act  on  petition  alleged  that,  in  pursuance  of  the  orders  of 
H.  Seenwen^  the  master  of  the  Belgian  screw- vessel  **  Flecha," 
Mr.  Bache  did,  in  the  month  of  August  1853,  and  the  five 
following  months,  furnish  certain  articles,  and  perform  certain 
reparations,  to  the  said  ship  while  in  the  river  Thames,  amount- 
ing in  value  to  the  sum  of  87/.  14«.  6rf.,  to  wit,  &c. :  **  November 
16.  To  a  new  propeller,  and  fixing  the  same,  with  keys,  40^ 
January  26.  To  altering  pattern  of  propeller,  and  a  new  pro- 
peller, fitted  with  keys,  &c.,  35/."  &o. ;  tliat  application  was 
duly  made  to  the  said  master  for  payment ;  but  that  he  hath 
refused,  and  still  refuses  to  pay  the  same. 

The  answer  alleged  that  in  November  last,  James  Lowe,  the 
p^tedtee  of  a  certain  new  screw  propeller  came  on  board  the 
"  Flecha,"  with  Mr.  Bache,  and  after  representing  to  the  master 
the  merits  thereof,  stated  that  by  adopting  the  same  the  vessel 
would  be  enabled  to  make  two  knots  per  hour  more  than  could 
be  obtained  from  the  one  she  had  then  in  use,  and  with  a  less 
consumption  of  fuel;  that  in  answer  to  the  master's  inquiry, 
Mr.  Lowe  stated  the  cost  of  such  a  screw  would  be  40/. ;  that  it 
was  also  distinctly  agreed  that  if  the  screw  did  not  answer  the 
purposes  intended  no  charge  whatever  was  to  be  made  for  the 
same ;  that  on  these  conditions,  and  for  the  sum  aforesaid,  a 
screw  on  Mr.  Lowe's  patent  was  ordered  by  the  master ;  that 
in  the  month  of  November  the  screw  was  fixed,  but  on  trial  to 
Ghent  and  back  the  same  was  found  to  be  wholly  ineffectual, 
and  the  patentee,  Mr.  Lowe,  having  again  come  on  board  with 
Mr.  Bache,  they  both  at  once  declared  they  saw  how  and  where 
they  had  made  a  mistake  in  the  construction  of  the  screw,  and 
prevailed  on  the  master  to  allow  them  to  make  a  second  screw, 
whereby  they  engaged  to  remedy  the  mistake  made  in  the  first ; 
that  they  accordingly  took  away  the  first  screw,  which  they 
retained,  and  still  retain ;  that  in  January  1854,  they  furnished 
the  second  screw ;  but  that  it  was  found  upon  trial  to  be  quite  as 
defective  and  useless  as  the  first ;  that  upon  both  trials  it  was 
found  that  instead  of  the  new  screws  accelerating  the  speed  of 
the  ^^Flecha,"  she  lost  six  hours  in  a  passage  usually  performed 
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in  about  twenty  ;  that  In  consequence  of  such  defect  the  screw      ,   ^^^'  , 
had  to  be    unshipped^  and   the  original  screw  of  the  vessel         Thb 
replaced ;  that  since  that  time  the  "  Flecha  "  has  been  workbg     "  Flbcha.- 
with  her  said  original  screw,  until  the  week  preceding  the      PUadiMgt. 
giving  in  the  plea,  when  it  was  replaced  by  a  new  screw  made 
in  Ghent;   that  after  the  failure  of   the    second  screw  Mr. 
Bache  was  requested  by  letter  to  fetch  the  same  away,  but  as 
he  took  no  notice  thereof,  the  said  useless  screw  was  landed  on 
Mr.  Cotton's  wharf,  Bermondsey,  near  the  premises  of  Mr. 
Bache,  where  the   same  now  remains,    the   said  Mr.  Bache, 
although  duly  informed  thereof,  having  neglected  to  take  the 
same  away;  t/iat  during  the  whole  time  the  negotiations  and 
trials  aforesaid  were  going    on,  the  master  of  the  ** Flecha" 
was  led  to  believe  that  he  was  treating  with  Mr.  Lowe,  the 
patentee ;    that  he  made  no  engagement  whatever  with  Mr. 
Bache  with  regard  to  the  said  screw ;  but  that  Mr.  Bache  took 
his  instructions  relative  thereto  from  Mr.  Lowe,  as  he  had 
previously  dope  for  a  screw  furnished  by  a  Mr.  Rankin,  which, 
like  Mr.  Lowe's,  turned  out  a  failure,  but  for  which  no  charge 
was  claimed.     That  in  reference  to  the  other  items,  &c. 

That  the  "  Flecha "  is  a  vessel  going  and  returning  every 
fourteen  days  to  and  from  London  and  Ghent,  and  not  a  foreign 
vessel,  contemplated  under  the  Act  of  3  &  4  Vict,  c  65.  s.  6. 
That  the  '^  Flecha"  has  been  twice  arrested,  and  twice  bailed 
on  the  same  claim  (a),  and  the  owner  has  been  thereby  put  to 
vexatious  expense  in  this  matter.  The  prayer  was,  that  the  Judge 
would  be  pleased  either  to  pronounce  the  tender  sufficient,  or 
to  refer  Mr.  Bache  to  substantiate  any  claim  he  may  have  to  a 
jury  to  enforce  the  same,  if  entitled  to  any,  and  to  condenm 
Mr.  Bache  in  the  costs  of  this  suit  since  the  tender. 

On  behalf  of  Mr.  Bache,  the  principal  averments  were 
denied,  and  it  was  alleged  in  the  reply,  that  the  two  screws 
were  supplied  by  Mr.  Bache  in  the  ordinary  course  of 
trade,  and  without  any  condition  or  agreement  whatever  to 
the  effect  that  if  they  did  not  answer  no  charge  should  be 
made ;  that  the  propeller  first  supplied  did  answer  the  pur- 
poses required  thereby ;  that  the  pattern  and  make  thereof  was 
superintended  by  Mr.  Lowe,  the  patentee  (for  which  pattern 

(a)  In  consequence  of  a  misappre-  that  the  dismissal  of  the  suit  was 
hension  respecting  the  assignation  analogous  to  a  nonsuit;  that  the 
on  the  part  of  the  plaintiff,  the  suit  plaintiff  had  a  right  to  arrest  the 
was  dismissed,  and  upon  the  vessel  ship  a  second  time ;  that  he  must  pay 
being  arrested  the  second  time,  the  the  costs  incurred  in  the  first  action, 
owner  appeared  under  protest.  The  but  that  the  defendant  must  pay  the 
question  as  to  the  ship's  liability  to  a  costs  of  the  appearance  under  pro- 
second  arrest  upon  the  same  claim  test, 
was  argued,  and  the  Court  decided 

r  r  4 


uo 


THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS. 


1854. 

^ . ' 

The 
"  Flecha." 

Pleadings, 


and  superintendence  Mr.  Bache  paid  Mr.  Lowe  the  sum  of  5/.); 
(hat  it  was  made  in  the  same  manner  as  the  former  successful 
propellers  (a)  had  been  made ;  that  the  master  of  the  "  Flecha  " 
required  a  propeller  made  according  to  his  own  plans  and 
wishes^  which  he  thought  and  said  would  answer  better ;  that 
he  gave  Mr.  Bache  an  order  for  another  after  and  in  conse- 
quence of  its  being  found  impracticable  to  alter  such  propeller 
according  to  the  master's  wishes^  and  the  price  of  the  second  pro- 
peller was  agreed  between  the  master  and  Mr.  Bache  at  30/.,  &c 

That  the  said  vessel  is  a  foreign  and  sea-going  vessel,  and 
sails  under  the  Belgian  flag,  and  with  Belgian  papers,  &c 

The  QueerCs  Advocate  and  Dr.  Spinhs  appeared  for  Mr.  Bache; 
and  Dr.  Bayford  for  the  *'  Flecha."  He  cited  the  "  Sophie  "  {b) 
and  the  "  Ocean:'  (c) 


Judgment 

The  power  of 
the  Court  to 
direct  an  issue 
to  be  tried  by 
a  jury  should 
only  be  ex- 
ercised on 
important  and 
difficult  ques- 
tions. 


The  Court 
has  juris- 
diction to  try 
the  case. 


Dr.  Lushington.  The  first  point  to  which  I  must  apply 
my  mind  is  the  question  whether  I  ought,  in  compliance  with 
the  prayer  of  the  act  on  petition,  which  has  been  so  strongly 
pressed  by  Dr.  Bayford^  to  send  this  case  to  be  tried  by  a  jury. 

Undoubtedly,  the  Court  has  power,  if  it  think  fit,  to  direct  a 
trial  by  jury  of  any  issue  in  any  contested  suit  depending  here ; 
but  in  a  case  like  the  present,  where  there  is  a  difference  of  only 
60/.  or  70/.  between  the  parties,  it  would,  in  my  opinion,  subject 
the  Court  to  severe  censure.  It  was  only  intended  that  the 
Court  should  exercise  the  power  in  cases  where  some  important 
issue  was  involved,  and  not  in  cases  like  the  present,  where 
the  principal  difficulty  lies  in  discrepant  evidence  as  to  the 
terms  of  a  contract  Indeed,  I  cannot  think  it  was  the  in- 
tention of  the  parties  to  make  a  prayer  of  that  kind,  a  com- 
pliance with  which,  would  necessarily  entail  expenses  far  beyond 
the  amount  in  dispute.  They  seem  to  be  under  some  misappre- 
hension on  the  subject,  and  for  their  sake,  no  less  than  for  the 
credit  of  the  Court,  I  must  decline  to  accede  to  their  request 

I  now  come  to  the  next  objection.  It  is  said  that  the  juris- 
diction of  the  Court  depends  upon  the  Act  of  Parliament,  and 
that  the  facts  of  the  ^casc  do  not  bring  it  within  the  meaning  of 
the  words  of  the  Act,  according  to  their  true  construction. 

Now  the  facts  are  these :  this  vessel  belonging  to  Belgian 
owners,  and  sailing  under  Belgian  colours,  has,  for  the  last  two 
years,  been  constantly  running,  every  fortnight,  between  Ghent 
and  London,  with  cargoes  ai\d  passengers.    On  various  occasions 


(a)  This  patent  screw  had  been 
supplied  to  several  steamers,  among 
which  was  her  Majesty's  yacht 
•'  Fairy." 


(&)  1  W.  Rob.  368. 

(c)  See  Notes  of  Cases,  31. 
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when  lying  in  the  Thames,  Mr.  Bache,  an  English  engineer,  has      ,  ^^^^'  , 
done  repairs  to  her  machinery ;  and  on  two  occasions,  according  The 

to  his  statement,  has  supplied  her  with  a  screw  propeller.  These  **  *^''**^-^ 
being  the  facts,  what  is  the  law  applicable  to  them  ?  The  words  JwigmenL 
of  the  statute,  fairly  construed,  must  govern  this  Court  It 
enacts,  sectioA  sixth,  that  ^'  the  High  Court  of  Admiralty  shall 
have  jurisdiction  to  decide  all  claims  and  demands  whatever  for 
necessaries  supplied  to  any  foreign  ship  or  sea-going  vessel,  and 
to  enforce  the  payment  thereof,  whether  such  ship  or  vessel 
may  have  been  within  the  body  of  a  county  or  upon  the  high 
seas  at  the  time  when  the  necessaries  were  furnished  in  respect 
of  which  such  claim  is  made." 

Now  the  first  question  will  be,  Is  not  this  a  foreign  ship  ?   The  In  a  pu- 
second.  Are  the  articles  alleged  to  have  been  furnished  necessary  "^^^JSe"' 
or  not  ?     I  apprehend  that  this  vessel  is  to  all  intents  and  pur-  Is  necessary  to 
poses  a  foreign  ship,  and  the  fact  of  its  frequent  voyages  to  chinery  b?" 
England  cannot  divest  it  of  that  character ;  and,  looking  at  all  perfect  work- 
the  circumstances  of  the  case,  and  the  nature  of  the  traffic  in  -"necess^ary*** 
which  she  was  engaged,  viz.,  carrying  passengers  between  the  ^i^  ^e 
two  countries,  I  am  of  opinion  that  the  articles  were  necessaries  the  sut. 
within  the  meaning  of  the  statute.     It  is  clear  that  to  a  vessel  ^  *^  *  ^*5^ 
of  this  description  a  screw  propeller  is  a  necessary ;  but  it  is 
argued,  that  although  a  propeller  may  be  a  necessary  generally, 
yet  in  this  particular  instance  it  was  not  so,  because  the  vessel 
was  perfectly  capable  of  making  her  voyage  in  safety  with  her  old 
screw.     I  cannot  accede  to  that  proposition,  for  I  think  there  is 
a  necessity  to  make  such  vessels  perfect  and  seaworthy  in  all 
respects.     The  opinion  of  the  Court  will  always  be  that  these 
vessels,  to  which  the  lives  of  passengers  are  entrusted,  should 
be  constantly  kept  in  that  state  of  repair  which  most  conduces 
to  their  safety.     The  learned  counsel  has  cited  two  cases  in  The  clause 
which  I  formerly  expressed  my  opinion  as  to  the  reasons  which  ^^l^^ 
led  to  the  passing  of  this  section  of  the  statute ;  but  I  then  gave  assimilate 
the  leading  reasons,  not  the  only  reasons ;  there  were  various  England^to 
others,  and  not  the  least  important  among  them  was  that  the  that  of  the 
law  of  this  country  might  in  that  respect  be  assimilated  to  the  time  states  of 
general  law  of  the  maritime  states  of  Europe,  which  gives  a  lien  ^'*''<>P«« 
to  persons  which  furnish  necessaries  to  a  vessel  in  port  or  on  the 
neighbouring  high  seas.     I  have  no  hesitation  whatever  in  pro- 
nouncing the  case  to  be  within  the  jurisdiction  of  the  Court. 

What,  then,  are  the  merits  of  the  case  ?     It  is  a  suit  brought  The  question 
by  a  Mr.  Bache,  of  Bermondsey,  an  engineer,  who  alleges  that  ^J^^^^ 
he  has  performed  certain  work  and  supplied  certain  materials  contract  under 
to  this  vessel.     A  tender  has  been  made  for  a  certain  portion  of  ^rews  were 
the  work,  but  there  is  a  dispute  as  to  the  terms  upon  which  Mr.  supplied. 
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,  ^^^^'  ,      Bache  supplied  the  ship  with  two  screw  propellers  made  from 
The         the  patent  of  a  Mr.  Lowe.     There  is  no  doubt  that  the  screws 
"  Fi'ECHA.**     were  furnished  to  the  vessel,  and  I  have  to  decide  upon  what 
Judffmenu      conditions  or  under  what  contract  they  were  so  furnished. 

In  the  first  place,  what  would  be  the  ordinary  contract  in 
such  a  case,  provided  no  special  contract  was  entered  into  be- 
tween the  parties  ?  Clearly  the  purchaser  would  be  bound  by 
his  order,  unless  some  fraud  had  been  practised  to  induce  that 
order,  or  unless  the  vendor  had  not  fulfilled  his  part  of  the  con- 
tract by  its  proper  execution. 
The  defence  Now,  what  is  the  defence  in  this  case  ?     It  is  alleged,  first, 

tract^yas^not  *^^*  nothing  is  due ;  that  all  the  work  which  has  been  per- 
made  ;with  the  formed  by  Mr.  Bache  is  covered  by  the  tender ;  that  no  con- 
tract whatever  was  made  with  Mr.  Bache  respecting  the  screws, 
but  that  the  contract,  whatever  it  was,  was  made  with  Mr. 
Lowe,  who  employed  Mr.  Bache  as  his  workman.  If  this  be 
so,  then,  of  course,  Mr.  Bache  cannot  recover.  How  stands 
.  the  matter  in  the  evidence  ?  Of  course,  I  expect  to  find  con- 
tradictory evidence.  The  master  swears  that  '^he  gave  the 
order  to  Mr.  Lowe,  and  that  during  the  negotiations  for,  and 
trials  of,  the  said  screw  propellers,  he  believed  and  considered 
that  he  was  treating  with  Mr.  Lowe,  the  patentee."  He  is 
contradicted  by  Mr.  Bache.  But  the  best  evidence  in  my 
opinion  is  that  of  Mr.  Lowe  himself,  who  disclaims  the  contract 
altogether,  and  states,  in  positive  terms,  *^  that  he  never  in- 
structed Mr.  Bache  to  make  the  propellers ;  that  the  master 
alone  gave  the  orders  to  Mr.  Bache  for  the  making  thereof;  that 
he  himself  was  merely  consulted  by  the  said  master  for  the 
purpose  of  giving  his  consent  to  his  patent  being  applied  to  Mr. 
Bache's  workmanship ;  that  such  consent  was  given  on  condi- 
tion of  his  being  paid  the  sum  of  5/.,  which  was  duly  paid  to 
him  by  Mr.  Bache."  I  am  of  opinion  that  Mr.  Lowe  clearly 
shows  that  the  contract  was  made  with  Mr.  Bache,  and  conse- 
quently that  Mr.  Bache  is  entitled  to  recover. 
So  does  tii«  The  second  point  of  the  defence  is  this :  it  is  said  that  there 

defence  that       ^^3  ^  special  contract,  the  terms  of  which  were  such  that  the 

there  was  a  '*      . 

special  eon-  present  claim  cannot  be  sustained.  I  would  here  observe  that 
the^prSei^  it  appears  to  me  extremely  inconvenient  that  such  contracts 
claim  is  should  depend  upon  parol  evidence ;  the  Court  would  naturally 

expect  the  conditions  of  such  a  contract  to  be  reduced  into 
writing.  It  may  not,  perhaps,  be  required  by  the  Statute  of 
Frauds,  but  great  difficulties  will  constantly  arise  from  its 
neglect.  According  to  the  averment  of  the  owners,  the  terms 
of  the  contract  were  these :  that  '^  unless  the  screw  supplied 
proved  satisfactory  to  the  master  in  producing  an   increased 


barred. 
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speed  and  a  decreased  consumption  of  fuel,  it  was  to  be  re-      ,  ^^^^  , 
turned,  and  no  chai^  whatever  was  to  be  made."     Then  they         Thb 
say  that  the  contract  was  not   fulfilled,  for  that    the  vessel     '•Flecha.** 
actually  lost  speed  and  consumed  more  fuel,  and  that,  therefore,      J^g^Mnt. 
the  plaintiff  cannot  recover.     L9  this  satisfactorily  proved  by 
the   evidence?    I  must  again  refer  to  the  evidence  of  Mr. 
Lowe,  who  is  the  only  witness  not  under  a  bias :  he  expressly 
denies  that  any  specific  contract  whatever  was  made ;  he  dis- 
tinctly says  that  such  averment  is  untrue. 

K  such  a  contract  had  existed,  the  Court  would  expect  to  Sach  a  special 
find  it  reduced  to  writing,  especially  when  it  appears  that  on  ^j^^,  arerred 
a  previous  occasion  the  master  had  made  a  similar  contract  with  ^^^\  *!l?^ 
an  engineer  named  Rankin,   and  that  such  contract  was  in  into  writipg. 
writing,  and  signed  by  both  parties.     This  document  is  annexed 
to  the  afiSdavit  of  the  master,  and  is  in  these  words :  — 

**  London,  22nd  September,  1853. 
"  It  is  agreed  between  the  captain  of  the  *  Flecha'  and  Ben- 
jamin Kankin,  that  the  said  Benjamin  Rankin  shall  have  the 
use  of  the  said  steam-ship  to  make  trial  of  a  new  propeller, 
patented  by  him,  the  said  Benjamin  Rankin,  called  the  '  semi- 
disc  propeller,'  upon  the  following  understanding,  that  in  con- 
sideration of  the  stud  ship,  he,  the  said  Benjamin  Rankin,  at  his 
own  cost,  make  and  fix  the  said  propeller ;  and,  in  the  event  of 
the  trial  being  successful,  the  said  propeller  shall  become  the 
property  of  the  owners  of  the  said  steam-ship,  and  on  the  con- 
trary, the  screw  to  be  refixed  without  charge  to  the  said 
owners. 

(Signed)  «  B.  Rankin. 

"  H.  Seenwen." 

Now,  it  is  contended  that  the  new  contract  was  to  stand  on  No  tpedal 
the  same  footing  as  that  with  Mr.  Rankin ;  but  the  argument  ^®"*^* 
was  well  pressed  by  counsel,  and  I  certainly  think  it  is  very 
strong,  that  the  fact  of  the  special  contract  having  been  reduced 
into  writing,  and  signed  by  the  respective  parties  in  the  one 
case,  leads  to  the  conclusion  that  the  contract  in  the  subsequent 
case,  not  having  been  so  reduced  into  writing,  was  not  special, 
but  only  the  ordinary  contract  between  vendor  and  purchaser. 
This  conclusion  is  supported  by  the  fact  that  Mr.  Lowe's  patent 
had  already  been  successfully  applied  to  various  other  vessels, 
and  therefore  did  not  require  the  loan  of  the  **  Flecha"  in  order 
to  test  it.  I  do  not  think  the  master  can  contend  that  he 
entered  into  any  such  arrangement  with  Mr.  Bache  as  he  had 
done  with  Mr.  Rankin. 

I  am  of  opinion  that  there  is  a  failure  on  the  part  of  the  Tbe  dcelnoii 
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' . > 

The 
"  Flecha." 

Judgment 

must  be  go- 
Temed  by  the 
priDciples  of 
ordinarj  con- 
tracts between 
vendors  and 
purchasers. 

Under  the 
special  circom- 
stances  of  the 
case  the 
tender  most 
be  oyermled, 
and  the  claim 
pronoanced 
for,  bat  with 
the  deduction 
of  25L  for  the 
screw.re- 
ceived  back 
by  the 
plaintiff. 


defendant  to  prove  any  special  contract  which  should  exempt 
this  case  from  the  general  principles  of  ordinary  contracts  be- 
tween vendors  and  purchasers.  It  is  not  sufficient  that  the 
propeller  did  not  answer  his  expectations  (yr  hb  purposes.  It 
is  a  general  rule  of  law  that  if  you  take  an  article  with  your 
eyes  open,  and  it  should  afterwards  prove  inefficient  for  your 
object,  you  must  bear  the  loss,  unless  you  have  made  some 
express  stipulation  to  the  contrary. 

That  brings  me  to  the  last  point,  which,  indeed,  is  the  only 
one  of  any  great  difficulty.  It  is  this :  the  first  screw  was,  it 
seems,  taken  away  by  Mr.  Bache,  and  has  been  retained  by 
him :  nothing  more  is  said  of  it,  and  I  have  no  explanation 
whatever  of  this  part  of  the  transaction.  The  averment  is, 
"  that  they  took  away  the  first  screw,  which  they  retained  and 
still  retain;"  this  is  not  denied.  There  must,  I  think,  have 
been  some  understanding  with  respect  to  this  screw,  though  I 
am  not  informed  of  it.  It  is  merely  stated  by  Mr.  Bache  that 
he  agreed  to  make  the  second  screw  for  30/.,  whereas  the  price 
of  the  first  had  been  40/. 

Looking  at  all  the  circumstances  of  the  case,  I  think  I  shall 
do  justice  to  both  parties  if  I  exercise  the  equitable  powers  with 
which  I  am  invested,  overrule  the  tender,  and  pronounce  for 
the  claim,  with  costs,  but  deduct  the  sum  of  25/.  for  the  screw 
which  Mr.  Bache  received  back,  and  still  retains  in  his  pos* 
session. 

Proctors :  for  Mr.  Bache,  Wilk  ;  for  the  owner,  Gostling. 


Admtraltt 
Prize  Court. 

Aug,  19. 


*^  INDUSTRIE.'' 

Aug.  15.  fY\ 

A  vessel  under    1  HIS  vessel,  a  Kussian  ship,  left  Hull  with  a  cargo  of  salt, 
SS^with     bound  to  Riga,  on  the   18th  of  December  1853,   and  after 

meeting  various  mischances,  was  captured  off  Memel  on  the  26tli 
of  April. 

Three  fourths  of  the  ship,  having  been  admitted  to  belong 
to  Russian  merchants,  was  condemned,  but  a  claim  was  made 
for  one  fourth  by  Jeus  Neilson  Fuhl,  the  master,  who  was,  as 
alleged,  a  subject  of  Denmark. 

The  Queen's  Advocate  and  Dr.  B.  Phillimorey  for  the  captor, 
cited  the  "  Vrow  Elizabeth^  (a)  and  the  ''  Primus.''  (b) 

Dr.  Addams  and  Dr.  Twiss,  for  the  claimant,  cited  "  TTie  Far- 


a  Russian 
pass,  and 
-whose  papers 
disclosed  only 
Russian 
owners,  being 
captured,  a 
claim  was 
made  by  the 
master  as 
being  a  neu- 
tral, and  the 
lawful  owner 
of  one  fourth 
part  thereof. 
Held,  that  the 
claim  could 


(a)  5  C.  Rob.  4. 


(b)  1  £cc.  &  Adm.  Rep.  353. 


not  be  sus- 
tained, as  the  enemy's  flag  and  pass  imprinted  a  hostile  character  on  the  whole. 
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tuna'*  (a),   "  Donna    Marianna"  (6),    "  Success''  (c),    **  Anna      ^  ^^^^' 
Catharina''  {d),   "  Ondemeeming''  (<?),    "  Diana''  (/),    «  CaU  Thb 

ma"  (ff),  and  the  «  San  Francisco  Antonius."  (A)  "Ikdustrie.- 

Dr.  Lushington.     In  all  cases  of  doubt  and  difficulty^  or     Judgment 
where  there  is  any  novelty,  the  Court  is  desirous  of  taking  time,  JSL^J^^f**^ 
in  order  that  its  determination  may  be  expressed  in  clear  and  gires  its  de- 
intelligible  words;  but  where  the  Court  entertains  no  doubt  ^UuiV^lest" 
whatever  as  to  the  judgment  to  which  it  will  arrive,  and  where  doabt  should 
it  sees  no  difficulty  whatever  in  expressing  its  reasons  with  suf-  ^^^  delay, 
ficient  perspicuity  to  satisfy  its  own  view  of  the  justice  of  the 
case,  it  is  very  desirable  that  no  delay  should  be  interposed,  lest 
it  should  be  imagined  that  it  does  entertain  any  doubt  at  all. 
Upon  the  present  occasion  I  am  fully  prepared,  according  to 
the  judgment  I  have  formed,  to  pronounce  my  opinion.    I  think.  The  present 
in  so  doing,  I  may  entirely  lay  out  of  consideration  what  I  said  Ijyen^withoat 
in  the  case  of  the  "  Primus^"  because,  if  it  should  so  happen  reference  to 
that  I  expressed  myself  hastily,  or  saw  reason  to  depart  from  ^^^^  fyx^n 
anything  I  said,  I  should  have  the  candour  and  the  courage  to  ^rcm  the 
be  ready  and  willing  to  reconsider  the  matter,  and  to  correct  case  of  the 
it  if  I  were  in  error.  **  Primut,*' 

The  facts  of  this  case  appear  to  me  to  be  these.  This  was  a  The  fkcts  of 
vessel  sailing  under  Russian  colours,  and,  as  I  understand,  with  ^®  *^**** 
Russian  papers,  not  divulging  any  other  interest  than  that  the 
ship  was  wholly  owned  by  Russians.  She  is  now  claimed  by 
the  master,  who  contends  that  he  is  a  subject  of  Denmark,  and 
is  entitled  to  a  restoration  of  one  fourth  of  the  vessel,  because 
be  was  a  neutral  at  the  time ;  and  he  is  not  prevented  from 
asserting  that  claim  by  reason  of  the  vessel  being  under  Rus- 
sian colours,  or  by  reason  of  the  papers  not  disclosing  any  such 
interest. 

I  will  entirely  divert  my  mind  from  anything  relating  to  the  Though  the 
national  character  of  this  individual,  for  the  purpose  of  argu-  JJ^J^J  of^the" 
ment ;  but  I  must  candidly  state  that  there  are  facts  appearing  claimant  is 
on  the  face  of  the  evidence  which  would,  undoubtedly,  create  Court  assames 
some  doubt  in  my  mind  as  to  whether  this  man  is  entitled  to  ^^  ^^  ^ 
the  national  character  of  a  Dane  or  not.     I  will  state  what  could 
not  come  under  the  cognizance  of  counsel.     When  the  inter- 
rogatory is  first  put  to  him,  he  states  that  his  home  is  partly  at 
Riga  and  partly  elsewhere,  and  then  the  former  is  struck  out. 

(a)  1  Dods.  86.  (g)  Life  of  Sir  Leoline  Jenkyns, 

{b)  Ibid.  92.  vol.  ii.  p.  783. 

(c)  Ibid   131.  (h)  Not  reported,  but  cited  from 

(d)  4  C.  Rob.  107.  a  MS.  volume  of  the  late  Sir  James 

(e)  5  C.  Rob.  7.  note.  Marriott,  now  in  the  possession  of 
(/)  Ibid.  60.  Dr.  Twiss. 
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The 
••  Industrix." 

Judgment, 

The  qaestion 
is,  can  a 
neutral  main- 
tain  a  title  to 
restitution  at 
the  commence- 
ment  of  a  war 
by  reason  of 
being  bond 
fide  entitled  to 
one  fourth 
part  of  the 
Tessel  an- 
tecedent to 
the  war,  and 
up  to  the  time 
of  seizure? 

In  deciding 
the  question 
the  Courtis 
bound  by  high 
authority. 

In  the  *•  Vrom 
EUxabeih,*' 
Lord  Stowett 
clearly  lays  it 
down  that  a 
Tcssel  takes  its 
national  cha- 
racter from  its 
flag  and  pass. 

The  restitution 
in  the**  Ojui«r- 
neeming  ** 
seems  to  have 
taken  place 
under  totally 
different  cir- 
cumstances. 


The  doctrine 
asserted  in 
the  **  Vrow 
JElizabeth*' 
was  subse- 
quently agi- 
tated before 
the  Court  of 
Appeal,  and 
affirmed. 


The  question  then  comes  simply  to  this,  can  he  miuntain  a 
title  to  restitution  at  this  period — the  commencement  of  a  war 
—  by  reason  of  being  band  Jide  entitled  to  one  fourth  part  of 
the  vessel  at  a  period  antecedent  to  the  war,  and  up  to  the 
time  of  seizure  ?  I  will  give  him  the  benefit  of  all  these  facts. 
If  this  be  a  question  already  concluded  by  high  authority,  and 
acquiesced  in  in  various  judgments  by  Lord  Stawellf  and  never 
carried  up  to  the  Appeal  Court,  which  then  had  jurisdiction  in 
prize  matters,  it  is  vain  for  the  Court  to  inquire  whether  it  is 
bound  by  such  authority.  In  the  case  of  the  '*  Vrow  Eliza' 
beth^  {a\  Lord  StowellhiM  expressed  himself  in  the  most  decided 
terms  with  regard  to  the  law.  He  said,  ^*  It  would,  I  think,  be 
extremely  hazardous  to  admit  a  claim  in  opposition  to  this 
evidence."  That  relates  merely  to  the  question  of  evidence ; 
but  as  to  the  rule  of  law,  he  says,  "  I  will  go  farther,  and  say 
that  I  hold  the  claim  to  be  also  against  the  established  rules  of 
liiw ;  by  which  it  has  been  decided  that  a  vessel  sailing  under 
the  colours  and  pass  of  a  nation  is  to  be  considered  as  clothed 
with  the  national  character  of  that  country."  There  cannot  be 
a  stronger  expression  than  this,  and  the  proposition  cannot  be 
more  clearly  enunciated.  It  may  be  said  that  Lord  Stowell 
would  condemn  the  property  on  other  grounds,  but  of  that  I 
know  nothing.  He  stated  the  reasons  which  led  to  his  judg- 
ment, and  the  principles  of  law  on  which  he  proceeded. 

In  a  note  to  this  case,  it  is  said,  in  the  '^  Ondemeeming  "  (&),a 
British  subject  obtained  restitution  of  seven  eighths  of  the  ship^ 
under  a  Dutch  flag  and  pass.  Now,  assuming  there  was  no 
Order  in  Council,  and  assuming  there  were  no  special  directions 
from  the  Crown,  he  would  have  obtained  restitution  against 
the  whole  law  laid  down  by  Lord  Stowell,  and  it  would  have 
been  remarkable  if  that  had  been  adverted  to  in  a  note  instead 
of  coming  forward  as  a  prominent  case,  showing  the  doctrine  of 
the  Court.  But  I  cannot  doubt  what  the  fact  was,  for  the 
note  goes  on,  "  The  King's  instructions,  July  23.  1803,  direct 
restitutions  of  ships  and  Ciirgoes  bond  fide  belonging  to  British 
subjects,  sailing  before  the  knowledge  of  hostilities  from  the 
colonies  of  France  and  Holland,  to  whatever  country  they 
might  be  going."  This  opinion  which  I  have  formed  appears 
to  be  borne  out  by  a  note  at  the  end  of  the  volume  (c) :  **  Since 
the  decision  of  the  Court  of  Admiralty  in  the  case  of  the  *  Vrow 
Elizabeth^  where  the  flag  and  pass  of  the  enemy  was  held  con- 
clusive for  the  claim  of  the  ship  on  behalf  of  a  neutral  proprie- 
tor, though  adopted  prior  to  hostilities,  and  without  any  prospect 
of  such  an  event,  the  same  question  has  been  fully  agitated 
(a)  5  C.  Rob.  4.  (i)  5  C.  Rob.  7.  (c)  5  C.  Rob.  Appendix. 
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before  the  Court  of  Appeal  in  several  cases,  and  with  a  similar      ^  ^^^^'  , 
result."    No  distinction   was  made  between  the  flag    being         thb 

adopted  prior  to  the  commencement  of  hostilities^  and  when  "  Ij*i>u8tbie.* 
there  was  no  reason  to  suppose  that  hostilities  would  have  taken  ""-^ 

place,  and  the  flag  being  adopted  flagrante  hello.     By  these  the  adoption 

authorities  I  must  hold  myself  concluded.  ^^  ^^®  ^tf''* 

.  .       ,  P»««»  whether 

If  there  be  an  exception  on  the  present  occasion  it  must  be  before  or 

shown  to  be  in  circumstances  which  have  not  been  brought  to  |,pe^^*of  ho«" 

mj  attention,  but  which  will  take  it   out   of  the  principle,  tillties,  makes 

When  the  vessel  is  sailinfir  under  a  neutral  flag,  the  captors  may  ^    .  ®"^^' 

1  1  11    1  .  11  o•^^  Nocircum- 

show  that  all  the  property  is  not  neutral,  but  part  of  it  belongs  stance  in  the 

to  an  enemy,  and  in  that  case  you  divide  it,  and  condemn  the  ^^"^^ 

part  which  is  hostile,  and  not  the  part  which  is  neutral ;  but  the  from  the  ge- 

proposition  is  not  true  vice  versdy  that  where  a  vessel  is  sailing  "®'*^  pnnciple. 

under  a  hostile  flag,  you  can  claim,  on  behalf  of  a  neutral,  the  a  ship  under  a 

property  under  an  enemy's  flag.  neutral  flag, 

**      *       "^  •  o  •  •  captors  may 

From  the  cases  cited  from  Sir  Leoline  Jenkyns  and  Sir  James  pro?e  that  aU 

Marriott^  I  cannot  draw  deductions  contrary  to  the  principles  ^^Jt'^^'JlJi 
to  which  I  have  adverted.     What  would  become  of  belligerent  bat  that  part 
rights,  if,  when  you  search  vessels  under  hostile  colours,  you  enemy';^ba?^ 
are  to  be  told,  <^  This  is  not  a  Russian  vessel ;  it  is  neutral,  or  the  converse 
nine  tenths  is  neutral.     You  are  quite  mistaken ;  it  is  entitled  positbnlTnot 
to    restitution  at  the  hands  of  the  Court."      It  is   manifest  ^^^ 
that  the  right  of  search,  under  these  circumstances,  would  be  JJ^tlfil^  "*^ 
destroyed.     It  is  clear  that  the  whole  trade  of  an  enemy  might  dednction  con- 
be  carried  on  with  perfect  impunity,  and  all  the  naval  force  of  ^J^pHn- 
France  and  Great  Britain  would  never  be  able  to  carry  into  cipl«« 
execution  those  rights  which  they  are  undoubtedly  justified  in  If^«P"n- 

°  ,         •'  ...  ciple  were  not 

exercising  by  the  law  of  nations.     I  entertain  no  doubt  in  thip  maintained 

case,  and  I  condemn  the  vessel.  l^rch^t^uM 

Proctors:   for  the   captors.    The    QueerCs  Proctor;  for  the  be  destroyed. 

claimant,  F.  Clarkson.  The  veliel 

most  be  con- 
demned. 
♦ 

Adxibaltt 

«  THE  POLKA."  PaizB  Court 

TAug,  15. 

HE  commanders  of  her  Majesty's  ships  '*  Amphion"  and  Vnder  peculiar 

"  Conflict "  having  received  information  that  a  number  of  Rus-  ^^^^^^n 

sian  merchant-vessels  were  lyinor   in  the  port  of  Libau,  an-  condemn  a 

chored  within  gunshot  of  the  town  on  the  17th  of  May  last^  hai'been^token 

summoned  the  governor  to  surrender  the  said  vessels  within  into  and  lies 

three  hours.     At  half-past  three   p.m.  of  the  same  day  an  port  and  allow 

answer  was  received  from  the  authorities,  to  the  effect  that  they  »t  to  bewld 
were  without  the  means  of  defence,  and  would  readily  send  the 
vessels  out  but  could  not  possibly  do  it  within  the  time  specified* 
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,  ^^^^'  ,      Whereupon  the  captains  of  the  "Amphion"  and  **  Conflict'* 
The  caused  the  ships'  boats  to  be  manned  and  armed,  and  they  pro- 

**  I*®^'^*"  ceeded  with  them  to  the  port.  Having  had  tha  Bussian  vessels 
— seven  schooners  and  one  brigantine — pointed  out,  they  took 
possession  of  them,  brought  them  out  into  the  roads,  and  find- 
ing them  not  to  be  in  a  condition  to  perform  a  voyage  to 
England,  afterwards  took  them  to  the  port  of  Memel,  where 
they  remained  to  await  the  decision  of  the  Court. 

At  the  time  of  their  capture  the  vessels  were  found  all  dis- 
mantled, their  sails  unbent,  and  some  of  them  aground.  Two 
of  them  were  scuttled,  the  whole  of  them  deserted  by  their 
crews,  and  no  papers  whatever  were  found  on  board,  neither 
could  the  captors  obtain  any  information  whatever  respecting 
them,  but  believed  they  had  been  taken  away  by  the  masters 
when  they  deserted  the  vessels. 

The  above  circumstances  were  fully  verified  by  afiidavits, 
and 

The  Qiieen's  Advocate  moved  the  Court  to  condemn  the 
vessels  and  decree  their  sale  in  the  port  of  Memel,  stating  that 
an  intimation  had  been  received  from  the  Prussian  Government, 
that  no  objection  would  be  made  to  such  a  course,  provided 
they  were  sold  by  private  contract,  without  being  advertised 
or  put  up  to  auction. 

Jwigment.  Dr.  Lushington.     The  circumstances  under  which  the  pre- 

sent application  is  made,  are  quite  peculiar,  and  form  an  ex- 
ception to  the  general  principle  upon  which  this  Court  proceeds. 
Though  there  is  no  direct  evidence  that  the  vessels  are  Russian, 
yet  there  is  no  claim,  and  the  Court  entertains  no  doubt  upon 
the  subject.  I  have  no  hesitation  in  condemning  them ;  and, 
looking  at  the  fact  deposed  to,  that  they  are  not  in  a  fit  state  to 
be  brought  to  England,  and  the  consent  of  the  Prussian  Govern- 
ment to  their  sale  at  Memel,  the  Court  will  allow  that  course 
in  the  present  case,  but  with  the  proviso  that  the  wishes  of  the 
Prussian  Government  shall  be  fully  observed  with  respect  to  the 
sale. 

I  wish  it,  moreover,  to  be  expressly  understood,  that  this  case 
is  decided  upon  its  own  peculiar  circumstances,  and  is  not  to  be 
considered  as  a  precedent  for  the  condemnation  of  a  prize  while 
lying  in  a  neutral  port.  The  rule  is  that  the  prize  shall  be 
brought  into  a  port  belonging  to  the  captors'  country,  and  the 
Court  must  guard  itself  against  allowing  a  precedent  to  the 
contrary  to  be  established. 

Proctor :    The  Queen's  Proctor, 
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ACCOUNT. 
See  Inventory  and  Account,     See  Practiee,  3. 

ACKNOWLEDGMENT. 
Of  Signature  instead  of  signing.     See  Attettation, 

ADMINISTRATION. 

1.  CoDstmction  of  an  executory  clause  by  the 
Dutch  law  adopted.  In  the  Goods  of  the  Right 
Honourable  Hendrick  Jacob,  Baron  Fan  Drom, 
deceased  (Prerog.),  245. 

2.  By  the  law  of  Scotland  a  widow  is  not  entitled 
to  any  share  of  the  property  of  her  husband,  or 
to  letters  of  administration,  unless  at  the  time  of 
his  death  she  has  been  married  to  him  one  year 
and  a  day.  Following  a  decree  of  the  Com- 
missary Court  of  Perthshire,  the  Court  granted 
letters  of  administration  to  the  sister  of  the  de- 
ceased in  preference  to  the  widow.  In  the  Goods 
of  Thomas  Shoolbraid,  deceased  (Prerog.),  246. 

ADMIRALTY  REGULATIONS. 

Both  Vessels  in  fault.     See  CoUisiony  4.  10. 
Light  at  the  Mizen  Rigging  instead  of  the  Mast- 
head.    See  Collision,  13. 
Neglect  to  show  light.     See  Collision,  1.  12. 


ADULTERY. 
See  Divorce,  I,  2. 

AGREEMENT. 

See  Salvage,  10.  15. 

By  Master  to  divide  Wages  of  Deserters  amongst 

remaining  Men.     See  Shipping,  4. 
Subsequent  Cancellation.     See  Salvage,  19. 

E.  &  A«— TOL.  L 


ALIEN. 

Claim  of,  not  allowed  as  against  Captors.  See 
Prize  of  War,  3.  5. 

ALIEN  ENEMY. 
Amendment  of  Claim  of.     See  Prize  of  War,  6. 

ALIMONY. 

1.  Until  the  marriage  is  either  proved  or  confessedf 
in  a  suit  for  divorce,  the  Court  ctxnnot  enforce, 
but  only  recommend,  a  payment  to  the  wife  in 
the  nature  of  alimony  pendente  lite,  Mitehett  v. 
Mitchell  (Consis. ),  102. 

2.  In  reference  to  the  allotment  of  alimony,  the 
husband's  income  must  be  estinuited  at  the 
amount  of  the  previous  year,  and  not  by  an 
average  of  years.  Kelfy  v.  Kelly  (Consis.  Court 
of  Surrey),  412. 

ALTERATIONS  AND  INTERLINEA- 

TION& 

1.  Alterations  in  a  will  or  codicil,  bearing  date  in 
January  1837,  presumed  to  have  been  made 
prior  to  January  ].  1838.  In  the  Goods  of 
William  Simkin,  dececued {Pterog.'),  1. 

2.  Interlineations  were  made  in  a  will  by  the 
testator  after  execution.  He  sent  for  the  wit- 
nesses, pointed  out  the  alterations,  declared  he 
republished  his  will,  and  then  acknowledged  hia 
original  signature,  but  did  not  fe-sign.  iRie wit- 
nesses placed  their  initials  opposite  to  the  alter- 
ations, and  also  signed  a  memorandum  at  the 
foot  of  the  will.  —  Held,  a  sufficient  execution  of 
the  interlineations.  In  the  Goods  of  Thomas 
Dewell,  deceased  (Prerog.),  103. 

AMENDMENT. 
Of  Claim  of  Alien  Enemy.     See  Prize  of  War,  6, 

ANSWERa 
How  to  be  taken.     See  Prize  of  War,  7. 
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ASSESSORS. 


COLLISION. 


ASSESSORS. 

Appointed  to  assist  in  Reconsideration  of  Re- 
port of  Registrar  and  Merchants.  See  Ccl- 
lisioHf  2. 

ATTESTATION.' 

W.  B.  wrote  his  will,  signed  it  in  the  presence  of 
C  B..  who  then  sul)scribed.  On  a  subsequent 
day  W.  B.  acknowledged  his  signature  in  the 
presence  of  C.  B.  and  11.  C,  and  C.  B.  having 
also  acknowledged  her  signature  without  re- 
subscribing,  H.  C.  subscribed  his  name.  Will 
invalid,  because  C.  B.  did  not  sign  again  instead 
of  ^acknowledging  her  signature.  In  the  Goods 
of  William  Bennett^  deceased  (Prerog.),  247. 

BAIL. 

Liability  of  Owners  limited  to  Amount  of.     See 

Bottomry  Bond,  2. 
Proctor  not  justified  in  requiring  excessive  Bail. 

See  Salvage,  9. 

BANNS. 

Undue  Publication  of.    See  Nullity  of  Marriage,  3. 

BONA  NOTABILIA. 

The  paraphernalia  of  a  wife  living  separate  from 
her  husband,  and  in  a  different  jurisdiction,  do 
not  constitute  bona  natahilia,  Ekins  v.  Brown 
(Prerog.),  40a 

It  may  be  quite  true  that  during  the  lifetime 
of  the  husband  the  wife*s  paraphernalia  are  en- 
tirely subject  to  the  control  of  the  husband,  but 
at  his  death  they  survive  to  the  use  of  the  wife, 
and  remain  in  her  possession,     lb. 

Though  paraphernalia  may  be  subject  to  the 
husband's  debts,  yet  the  wife  has  a  right  to  re- 
tain them  until  a  deficiency  of  assets  compels  the 
executors  to  claim  them.     lb. 

On  the  death  of  a  partner,  his  share  of  the 
partnership  property  in  possession,  however 
large,  does  not  constitute  bona  notabiHa  if  the 
estate  be  insolvent,  and  there  be  no  balance  afler 
the  liquidation  of  all  partnership  claims.     lb. 

BOND. 

See  Bottomry  Bond. 

£.  L.  died  intestate,  leaving  C.  L.,  her  husband, 
surviving.  He  became  bankrupt  (A.  B..  and 
C.  being  appointed  his  assignees),  and  then  died 
without  having  administered  to  his  wife.  Some 
property  subsequently  accrued  to  iiis  wife.  J.  L. 
then  administered  to  his  brother,  C.  L.,  and  also 
to  E.  L.,  and  having  converted  the  property  to 
his  own  use  instead  of  paying  it  over  to  his  bro- 
ther's assignees,  himself  became  insolvent.  On 
application  of  the  assignees,  tlie  sureties  to  the 
bond  were  cited  to  show  cause  contra,  and  the 
Court  allowed  the  bond  to  be  delivered  out. 
DretDe  ▼.  Long  (Prerog.),  391. 

BOTTOMRY  BOND. 

1.  A  bottomry  bond  having  been  given,  it  is  al- 
lowable to  pay  that  and  to  include  the  amount 
in  a  fresh  bond  during  the  same  voyage,  but  not  in  a 
subsequent  one.  The  «'  Toivo  **  (Court  of  A  dm.), 
18.5. 


2.  A  bottomry  bondholder  entered  *n  actioa 
against  the  ship,  cargo,  and  freight.  The  owners 
of  the  cargo  appeared,  and  gave  bail  in  the  sum 
of  350/.  The  proceedings  were  inpcenam.  The 
bond  was  pronounced  for,  the  ship  sold,  the  pro- 
ceeds of  sale  and  the  fireight  were  brought  into 
the  registry.  The  claims  for  wages,  which  proved 
unexpectedly  heavy,  having  been  settled,  the 
deficiency  on  the  ship's  account  for  the  bond  and 
proctor's  costs  amounted  to  409/.  9a.  2<1,  which 
the  owners  of  the  cargo  were  called  upon  to  pay. 
They  tendered  350/.,  the  amount  of  their  baiL 
Motion  for  a  monition  against  the  ow|iers  of  the 
cargo  to  pay  the  balance  rejected.  Hdd^  thai 
though  the  master  may  become  ex  neeeuitatt 
agent  of  the  owners  of  the  cargo,  he  can  render 
them  liable  only  to  the  value  of  the  cargo ;  thcA 
any  liability  beyond  that  can  arise  only  from  the 
conduct  of  such  owners  in  contesting  the  validity 
of  the  bond ;  that  they  cannot  be  liable  to  costs 
not  occasioned  by  their  conduct ;  that  the  amount 
of  their  bail  is  tlie  limit  of  their  liability,  as  re- 
gards the  bond ;  that  the  bail  might  have  been 
taken  to  the  full  value  of  the  cargo ;  and  Utat  its 
not  having  been  so  taken  was  the  act  of  the 
l)ondholder  himself,  who  must  abide  by  the  con- 
sequence. Nostra  Senora  Del  Carmine  (  Court  of 
A  dm.),  303. 

If  the  owner  of  the  cargo  contest  the  validity 
of  the  bond,  and  fail,  he  becomes  personallT 
liable  to  costs,  without  regard  to  the  Talue  of 
the  cargo.     lb. 

BRAWLING. 

A  churchwarden  proceeded  against  for  brawling 
and  laying  violent  hands  upon  a  person  in  the 
church,  under  the  General  Ecclesiastical  Law,  and 
not  under  the  Statute.  An  affirmative  issue  being 
given,  he  was  monished  to  abstain  for  the  liiturr, 
and  was  condemned  in  costs.  J^e  Office  of  tie 
Judge  promoted  by  Burder  v.  Sdmee  (ArdiesX 
114. 

CAPTORS. 

Consent  of,  necessary  to  Restoration.    See  Prizt  oj 
War,  3. 

CHURCHWARDEN. 

See  Brawling. 

Election  of  churchwarden.  Aflcr  a  show  of  bands 
a  poll  was  demanded,  which  by  mutual  agree- 
ment was  commenced  immediately.  The  chair^ 
man  agreed  with  one  of  the  candidates  that  the 
poll  should  close  at  seven  o'clock,  which  was 
accordingly  done,  and  thereby  some  qualified 
electors  were  prevented  from  recording  their 
votes.  Election  void.  Westerton  ▼.  Davidson 
(Archd.  C.  of  Mid.),  385. 

CITATION. 
See  Probate,  2. 

COLLISION. 

See  Pleading,  1. 

I .  A  vessel  is  not  barred  of  her  remedy  in  a  case 
of  collision,  by  the  mere  fact  of  her  having  ne- 


COLLISION. 


COLLISION. 
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glected  to  show  a  light  according  to  the  orders 
of  the  Commissioners,  unless  it  appear  that  ne- 
glect in  some  degree  contributed  to  the  accident. 
The  ♦•  Panther''  (Court  of  Adm.),  31. 

In  a  river  or  narrow  channel,  a  steamer  must 
keep,  as  far  as  is  practicable,  to  that  side  of  the 
mid-channel  which  lies  on  the  starboard  side. 
76. 

2.  Assessors  appointed  to  assist  the  registrar 
and  merchants  in  the  reconsideration  of  their 
report,  the  Judge  himself  being  also  present  in 
the  registry.  The  **Sir  George  Seymour**  (Court 
of  Adm.),  67. 

3.  A  collier  brig  out  at  sea  in  foggy  weather, 
descrying  a  steamer  at  a  dbtance,  as  she  stated, 
of  three  or  four  cables*  length,  held  to  blame  for 
not  having  given  notice  by  blowing  a  fog-horn. 

The  «•  Carron  "  (  Court  of  Adm. ).  91 . 

The  onus  probcmdi  may  shift  from  one  party 
to  the  other  in  the  cause.     lb. 

4.  Neither  of  two  sailing  vessels,  which  came 
into  collision,  having  observed  the  Admiralty  re- 
gulations respecting  lights,  and  neither  having 
pleaded  that  the  collision  was  occasioned  by  such 
non-observance  on  the  part  of  the  other,  the 
Court,  nevertheless.  Held,  that  under  the  circum- 
stances of  the  case,  both  vessels  were  barred  of 
recovery  by  14  &  15  Vict.  c.  79.  s.  28.  The 
"Aliwal**  (Court  of  Adm.),  96. 

The  Court  is  bound  to  take  notice  of  the  sta- 
tute 14  &  15  Vict.  c.  79.,  and  of  the  Admiralty 
Rules  made  by  virtue  thereof,  though  not  put 
in  plea,  nor  touched  upon  in  argument.     lb, 

5.  A  claim  by  the  owners  of  a  damaged  vessel 
for  loss  sustained,  estimated  moderately  to  avoid 
litigation,  having  been  rejected,  and  the  matter 
afterwards  referred  to  the  Registrar  and  mer- 
chants, the  owners  are  not  bound  by  their  origi- 
nal estimate,  nor  barred  of  their  right  to  prove 
an  actual  loss  greater  than  that  estimate.  The 
••   Two  Sisters''  (Court  of  Adm.).  99. 

6.  A  vessel  dragging  her  anchor,  and  coming 
into  collision  with  another.  Held  to  blame  for  not 
letting  go  another  anchor.  Held^  also,  that  this 
was  the  fault  of  the  pilot  alone,  and  that  the 
owners  were  therefore  not  liable.  No  costs.  The 
••  Northampton"  (Court  of  Adm.),  152, 

If  a  ship  lying  at  anchor  from  the  strength  of 
the  tide,  drifted  with  her  anchor,  that  would  be 
driving.  If  the  wind  drove  her  across  the  tide, 
and  she  fairly  dragged  her  anchors,  that  would  be 
dragging.     lb] 

There  should  be  that  space  left  for  the  swing- 
ing to  the  anclior,  that  in  ordinary  circumstances, 
the  two  vessels  cannot  come  together.  If  that 
space  be  not  left,  it  is  a  foul  berth.     lb, 

7.  A  vessel,  with  the  wind  free,  meeting  an- 
other close  hauled  on  the  larboard  tack,  having 
ported  her  helm  and  come  into  collision  :  Held, 
to  blame ;  the  Elder  Brethren  being  of  opinion 
that  the  captain  gave  the  order  heedlessly,  and 
without  looking  at  the  position  of  the  other  ves- 
sel.    The  "  Sea  Park"  (Court  of  Adm.),  1H6. 

8.  In  causes  of  collision,  a  verdict  obtained  at 
Common  Law  cannot  be  pleaded.  The  *'  Cla- 
rence *'  (Court  of  Adm. ),  206. 

A  steam-nhip  held  solely  to  blame  for  not 
having  given  way  to  a  sailing-vessel  close  hauled 
on  the  larboard  tack,  although  porting  the  helm 
would  not  have  thrown  the  sailing  vessel  out  of 
command,     lb. 

The  evidence  on  which  a  verdict  at  law  has 


been  founded  may  have  been  quite  different  from 
that  produced  in  the  Admiralty  (3ourt :  it  would 
then  be  detrimental  to  justice  to  attribute  any 
weight  to  it.     lb. 

The  practice  in  the  Prerogative  and  Consis- 
tory Courts  forms  no  guide  for  the  practice  in 
the  C^urt  of  Admiralty.     lb. 

In  divorce  suits  the  verdict  at  law,  at  least, 
shows  that  the  husband  is  not  afraid  to  subject 
his  own  conduct  to  a  strict  examination,  and  his 
witnesses  to  a  viva  voce  cross-examination.     lb. 

In  the  statute  44  &  15  Vict.  c.  79.  s.  27.,  what 
is  meant  by  the  proviso,  "  and  as  regards  sailing 
vessels,  to  the  keeping  of  each  vessel  under  com- 
mand," is,  that  if  a  vessel  be  close  hauled,  and  at 
the  same  time  there  Is  a  vessel  going  free,  the 
vessel  close  hauled  is  not  to  throw  herself  into 
stays,  because  she  would  be  no  longer  under 
command.     lb. 

9.  A  steam-ship  proceeding  down  the  Thames 
at  night,  meeting  a  sailing  barge,  close  hauled  on 
the  starboard  tack,  nearly  in  mid-channel,  in 
Bugsby's  Reach,  stopped  her  engines  and  ported 
her  helm  ;  but  Held  to  blame  for  not  having  re- 
versed. Hetd,  also,  that  the  barge  was  not  bound 
to  go  about.  The  ^*  Trident''  (Court  of  Adm.), 
217. 

10.  Two  vessels,  the  one  A.  close  hauled  on 
the  port  tack,  the  other  B.  on  the  starboard  tack, 
sailing  free,  meet  each  other  under  circum>tauces 
of  probable  collision ;  A.  luffed  twice.  Heldy 
that  she  was  to  blame  for  not  having  ported,  that 
the  collision  was  principally  occasioned  by  her 
non-obedience  to  the  rule,  and  that  by  the  sta- 
tute she  would  not  recover.  B.  also  luffed  up 
three  times :  Held,  to  blame  for  not  having  ported 
in  time.  Neither  vessel  can  recover.  The 
•*  mtnsfeU"  (Court  of  Adm.),  269. 

11.  A  vessel  is  not  relieved  of  her  obligation 
to  make  way  for  another  close  hauled  on  the 
starboard  tack  by  reason  of  her  crew  being  en- 
gaged in  reefing  her  topsails.  7%e  **  Blenheim* 
(Court  of  Adm.),  285. 

A  vessel  to  which  the  blame  of  a  collision  is 
attributed  is  liable  not  only  for  the  immediate 
damage,  but  for  the  consequential  loss  arising 
from  the  abandonment  of  the  injured  vessel  by 
her  crew,  under  reasonable  apprehensions  of  dan- 
ger,    lb. 

The  abandonment  of  th^  Injured  vessel  by  her 
crew  is  a  question  of  law,  )ind  not  a  question  for 
the  consideration  of  the  Tiinity  Masters.     Tb, 

12.  A  brig  proceeding  ia  a  cause  of  damage 
barred  of  recovery  by  reason  of  her  non-observ- 
ance of  the  Admiralty  regulation  respecting 
lights  having  occagioned  the  collision.  The 
*' Fairy'*  (Court  of  Adm.),  298. 

19.  A  vessel  lying  at  andior  in  a  roadstead 
exhibited  a  light  in  her  mizen  rigging  instead  of 
at  her  mast  h^. — Held,  in  the  Admiralty  Court, 
that  under  the  circumstances  the  light  would  be 
as  visible  in  that  place,  and  that  therefore  the 
collision  could  not  have  been  occasioned  by  the 
deviation  from  the  literal  requirements  of  the 
Admiralty  order  ;  but  reversed  on  appeal  to  the 
Privy  Council,  which  held  that  the  light  was  not 
as  visible — that  the  deviation  from  the  Admiralty 
order  occasioned  the  collision,  and  that  therefore 
the  vessel  proceeding  was  barred  of  recovery, 
and  must  be  condemned  In  the  costs  of  both 
Courts.  The  '*  Telegraph,"  Valentine  v.  Cleugh^ 
(P.  C),  427. 
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COMPENSATION'. 


DOMICILE. 


A  vessel  at  anchor  must  prore  in  cases  of  col- 
lision, that  she  was  properly  anchored,  and  had 
complied  substantially  with  the  regulations  re- 
specting lights.  The  onus  probandi  then  shifts, 
ift. 

It  seems  optional  whether  the  light  should  be 
on  the  foremast,  mainmast,  or  nrizenmast,  but 
**  at  the  mast  head  **  means  at  the  top  of  top- 
gallant mast,  if  that  be  standing,  and  not  merely 
against  the  roast.     lb. 

If  the  light  were  placed  in  a  part  of  the  vessel 
where  it  could  not  be  seen  so  well  as  if  it  had  been 
placed  at  the  mast  head,  the  lep;al  inference  would 
be  that  the  deviation  from  the  Admiralty  rule 
occasioned  the  collision,  though  deviation  from 
the  rule  is  of  itself  no  bar  to  recovery,  unless  the 
collision  were  occasioned  by  such  deviation.    76. 

COMPENSATION. 

Fishermen    abandoning    Occupation.       See    Sal' 

vagtt  1. 
Salvor*8  Maintenance.     See  Salvngt<,S, 
Where  Services  only  partially  successful,  and  not 

of  long  duration.     See  Scdvage,  14. 

CONTRACT. 

Construction  of,  where  no  special  terms  proved. 
See  Jwritdietion. 

CONTUMACY. 

In  a  suit  for  restitution  of  conjugal  rights  carried 
on  m  peamm,  the  husband  was  imprisoned  under 
a  writ  de  contumaee  capiendo,  for  not  obeying  the 
order  of  the  Court  to  take  his  wife  home,  &c. 

After  three  years*imprisonment,  he  applied  for 
his  discharge.  The  Court,  under  the  peculiar  cir- 
cumstances of  the  case,  discharged  him  on  his 
professing  obedience  for  the  future,  and  without 
enforcing  the  order  for  the  contempt  of  which  he 
was  imprisoned.     Lakinw,  LaJun  (Arches),  274. 

COST& 
See  Taxation  of  Cottt, 

Insufficient  Tender.     See  Salvage,  7. 

Of  Proceedings  by  Vendors  in  a  Cause  of  Posses- 
sion.    See  Ship  Regigtry  Act, 

Where  Owner  contests  Validity  of  Bond,  and 
fitils.     See  BoUomry  Bond,  2. 

Where  Tender  upheld.     See  Salvage,  18. 

COUNSEL. 

See  Taxation  of  Costs. 

COURT  OF  ADMIRALTY. 

The  Practice  in  the  Prerogative  and  Consistor}' 
Courts  forms  no  Guide  for  the  Practice  in  the 
Court  of  Admiralty.     See  CWibsum,  8. 

CRIMINAL  LUNATIC. 
See  Letters  of  Administration,  1. 

CRUELTY. 
See  Divorce,  1.  S. 


CUSTOM. 

Of  Foreign  Countries,  Effect  of,  on  Steam-T< 
See  Salvage,  19. 


DEED  OF  GIFT. 

See  Wm,  1. 

DEPOSITIONS. 

Unpublished,  cannot  be  given  out  of  Custody  of 
Court,  nor  Copies  taken.     See  Practietj  1. 

DISCHARGE. 
See  Contumaeg. 

DIVORCE. 

1.  Charge  of  cruelty  in  wilfully  marrying  while 
infected  with  the  venereal  disease,  and  communi- 
cating the  same,  not  sustained. — Held,  the  wilful 
risk,  without  the  actual  communication  of  the 
disease,  is  not  legal  cruelty,  t'locct  ▼.  Good 
(Consis.),  121. 

Husband's  defence  against  the  charge  of  asH>- 
ciation  and  adultery  with  various  prostitutes,  that 
he  was  agent  for  a  society  for  their  reformation, 
and  associated  with  them  solely  from  pure  and 
laudable  motives,  not  sustained  by  the  evidence. 
Sentence  of  divorce  by  reason  of  adultery  only. 
lb, 

2.  In  a  suit  for  divorce,  on  the  ground  of 
adultery,  it  is  allowable  to  plead  undue  fitnuli- 
arity  and  illicit  intercourse  antecedent  to  mar* 
riage,  when  the  adultery  is  charged  to  have  been 
committed  with  the  same  person  as  the  ante-nrnpUd 
incontinence,  Weatherleg  v.  Weatherkg  (Coosii^ 
193. 

General  rule  that  marriage  operates  as  an  ob- 
livion of  the  past,  and  that  ante-miptiai  incon- 
tinence cannot  be  pleaded.     lb. 

There  may  be  exceptions  to  tiie  rule,  partieo- 
larly  when  the  person  with  whom  ante>nuptial 
connection  is  charged  is  continued  in  the  serriee 
of  the  hu^and  after  marriage;  and  is,  more- 
over, the  person  with  whom  be  is  charged  vith 
committing  adultery.     76. 

The  antecedent  circumstances  elucidate  sab- 
sequent  acts,  and  thereby  acts  taken  per  sect  s 
doubtful  character  assume  a  very  different  com- 
plexion,    lb. 

3.  Various  acts,  not  singly  or  by  themselves 
amounting  to  acts  of  cruelty,  to  justify  a  sentence 
of  divorce,  taken  together,  and  considered  with 
reference  to  the  proved  habits  of  intoxScatioQ  of 
the  husband,  held  sufficient  to  justil^  such  sen- 
tence.    OiesnvttY,  ChesntUt,  (^Consis,'),  196. 

The  wilful  communication  of  a  cutaneous 
disor(^er,  held  to  be  an  act  of  legal  cruelty,  though 
not  by  itself  sufficient  to  found  a  sentence  of 
separation.     lb. 

The  use  of  blasphemous  language  and  habits 
of  intoxication,  which  occasioned  mental  suffer- 
ing and  bodily  ill  health  to  the  wife,  without 
bodily  ill  treatment  or  threats  thereof,  do  not 
constitute  legal  cruelty,     lb. 

DOMICILE. 

Effect  of,  on  National  Character  acquired  by  Birth 
See  Prize  of  War,  4. 


DRAGGING  ANCHOR. 
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DRAGGING  ANCHOR. 

Difference  between  Driving  with  and  Dragging. 
See  CoBisum,  6. 

DUTCH  LAW. 
See  AdministratioHj  K 

ELECTION. 

Agreement  t«  dose  Poll  before  usual  hour.     See 
Churchwarden, 

EQUITABLE  JURISDICTION. 
See  Shipping,  S. 

ESTIMATES. 
Owners,  not  bound  by  original.     See  CoBinon,  5. 

EVIDENCE. 

Affidarits  of  Persons  professing  to  be  skilled  in 
Nautical  Affairs  not  receivable.   See  Salvage^  11. 
Of  Capacity  of  TesUtor.     See  WUl,  2. 

The  declarations  of  the  master  ore,  of  the 
mate  and  seamen  are  not,  admissible  evidence 
against  the  owners  of  a  vessel  The  **-  Actaon  ** 
(Court  of  Adm.),  176. 

It  ill  open  to  either  party  to  proceed  by  plea 
and  proof,  though  the  proceeding  by  act  on  peti- 
tion is  generally  more  convenient.     lb. 

The  Court  does  not  encourage  objections  to 
the  pleadings  in  these  cases,  though  they  may 
sometimes  be  expedient.     A. 

The  admissibility  and  the  weight  of  evidence 
are  two  distinct  questions.     lb. 

If  evidence  be  admissible,  the  Court  cannot 
reject  it,  because  it  appear  unimportant.  lb. 
177.  ' 

Declarations  of  the  master  of  a  vessel  are  ad- 
missible evidence  against  the  owners,  because  he 
is  their  agent;  but  that  principle  cannot  be  ex- 
tended to  the  mate  or  ether  persons  on  board. 
Jb. 

The  declaration  of  the  master  cannot  be  re- 
jected  on  the  ground  that  hi«  knowledge  of  the 
fkct  of  which  he  spoke  was  derived  from  hearsay, 
though  it  may  have  but  little  weight.     76. 

If  the  Trinity  Masters  seemed  to  form  their 
opinion  on  parts  of  the  evidence  which  wete  inad- 
missible, the  Court  would  not  adopt  their  ad- 
Tice.     lb. 

The  principTe  of  •*  declarations  of  agents**  can- 
not be  extended  to  the  mate  of  a  vessel,  even 
when  he  was  in  charge  of  it.     lb. 

The  Court  cannot  admit  such  declarations  for 
the  purpose  of  merely  discrediting  the  witne$i  in 
case  he  should  otherwise  depose.  By  proceed- 
ing by  act  on  petition,  the  parties  mutually  forego 
such  advantages,     lb,. 

FISHERMEN. 
Abandoning  Occupation.     See  Salvage^.  I. 

FOREIGN  LAW. 

See  ma,  1. 

FOUL  BERTH. 
Definition  of.     See  CoUitiimf  6. 


FURTHER  PROOF. 

See  Prize  of  War,  8. 

See  Shipping,  3. 

Attempt  to  deceive.     See  JVtce  of  War,  5, 
Evidence  of  Ownership.     See  Prize  of  War,  7. 

GOVERNMENT  VESSELS. 
See  Salvage,  13. 

IDENTITY. 
See  Probate,  4. 

IMPOTENCY. 
See  NuOUg  of  Marriage,  1.  4. 

» 

INCESTUOUS  MARRIAGE. 
See  Probate,  2. 

INTENTION. 

Of  Testator  not  to  be  inferred  by  mere  Appoint- 
ment of  Executor  in  subsequent  Instrument.  -^ 
See  Revoeatiem,  S. 

INTERLINEATIONa 
See  AUeratione  and  Interlineatums, 

INTERROGATORIEa 
See  Standing  Interrogatoriee,  Appendix  xiii. 

*      INVENTORY  AND  ACCOUNT. 

Proceedings  in  a  suit  for  an  inventory  and 
account  stayed  until  the  result  of  proceedings  in 
the  Court  of  Chancery  for  the  administration  of 
the  estate  are  known.  Braadwood  v.  Holland 
(Consis.),  .?. 

When  proceedings  have  been  commenced 
in  the  Court  of  Chancery,  the  proctor  is  not 
justified  in  concealing  that  fact  from  the  Court 
lb, 

JURISDICTION. 

Equitable.     See  Shipping,  S, 

llie  master  of  a  Belgian  steamer,  plying  con- 
stantly between  Ghent  and  London,  employed 
an  engineer  in  London  to  do  some  repairs  and 
to  supply  him  with  a  new  screw  propeller. — 
Held,  Ist,  that  the  Court  had  jurisdiction  under 
the  statute  3  &  4  Vict  c  63.  s.  6„  as  whatever 
was  necessary  to  put  the  machinery  of  a  pas- 
senger steam-ship  in  the  best  working  order  was 
a  **  necessary  **  within  the  meaning  of  the  Act 
2ndly,  that  where  no  special  contract  was  proved, 
the  purchaser  takes  at  his  own  risk.  The 
Flecha  -  (Court  of  Adm.),  438. 


M 


LAPSE  OF  TIME. 
See  Nullity  of  Marriage,  2. 

LAW  MARITIME. 
See  Shipping,  S. 

LETTERS  OF  ADMINISTRATION. 

1.  The  widow    of    the  deceased,  being  confined 
under  the  Queen*8  warrant  as  a  criminal  lonatic, 
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PARAPHERNALIA. 


letters  of  administration  were  granted  absolutely 
to  a  cousin  german  as  next  of  kin,  no  medical  . 
certificate   of  insanity  being  required.       In,  the 
Goods  of  John  Henry  Ogden,  deceased  (Prerog.), 
]  13. 

2.  J.  B.  died,  leaving  a  widow,  from  whom  he 
had  separated  on  suspicion  of  her  adultery,  and 
two  infant  children,  whom,  during  bis  life,  he 
had  left  under  her  charge.  The  grandfather,  on 
behalf  of  the  infants,  opposed  the  widow,  and 
prayed  the  Court  to  grant  the  administration  to 
him  until  one  of  the  children  should  come  of 
age.  Under  the  circumstances  the  Court  de- 
creed it  to  the  widow,  but  gave  the  grandfather*s 
costs  out  of  the  estate.  Brown  t.  Brown 
(Prerog.),  423. 

LEX  LOCI  CONTRACTUS. 
Sec  Shipping^  2. 

LIEN. 
Of  Master.     See  Shipping,  3.     See  Prize  of  War,  3. 

LUNATIC. 
See  Letters  of  Administration^  1. 

MALFORMATION. 
See  NMty  of  Marriage,  2. 

MARINER. 
See  Probate,  5. 

MARINES. 
See  Salvage,  13. 

MARITIME  LAW. 
^See  Shipping,  2. 

MARRIAGE. 
See  Nullity  of  Marriage. 

MASTER, 

Agreement  by,  to  divide  Wages  of  Deserters 
amongst  remaining  Men.     See  Shipping,  3. 

Authority  of,  to  sell  Ship.     See  lb,  2. 

Declarations  of.     See  Evidence. 

Lien  of.      See  Shipping,  3. 

Where,  alien,  Claim  of  Lien  not  allowed  as  against 
Captors.     See  Prize  of  War^  3.  5. 

MATE. 
Declaration  of.     See  Evidence, 

NATIONAL  CHARACTER 

Effect  of  Domicile  on,  acquired  by   Birth,     Sec 

Prixs  of  War,  4. 
Effect  of  Residence  on,  in  Time  of  War.     lb,  8. 

NECESSARIES. 

What  are,  within  the  meaning  of  stat.  3  &  4  Vict. 
c.  65.  8.  6,     See  Jurisdiction, 

NEUTRALS. 

See  Prize  of  War,  2,  3.  5. 
Condemnation  and  Sale  of  Prize  taken,  and  lying 

in  Neutral  Port  See  lb.  12. 
Share  of.  See  Prize  of  War,  9. 
Vessel  under  Colour,  and  with  Pass  of  Enemy. 

See  lb.  11. 


NULLITY  OF  MARRIAGE. 

1.  Marriage  declared  null  and  Toid  by  reatoo 
of  the  husband's  impotence,  notwithstanding 
there  had  not  been  triennial  cohabitation,  and 
there  was  no  visible  defect  Costs  against  the 
husband.  A.  falsely  called  B.  ▼.  B,  (Consis.), 
12. 

Medical  certificate  of  husband's  impotency, 
quod  banc,  sufficient     lb. 

After  a  triennial  cohabitation  without  con- 
summation, the  law  presumes  impotence.     lb. 

The  rule  of  law  is  no  more  than  a  presump- 
tion of  universal  from  proof  of  a  particular  im- 
potence.     lb. 

The  rule  founded  upon  probability  alone,  re- 
quires lapse  of  time,  combined  with  facility  for 
consummation.     lb. 

The  Court  is  not  bound  to  adopt  the  letter 
rather  than  the  spirit  of  the  rule.      Ih, 

Circumstances  may  justify  departure  from  the 
strictness  of  the  rule.     lb. 

No  fixed  period  of  cohabitation  in  Scotland. 
lb, 

2.  A  husband  having  been  about  eighteen 
years  married,  and  having  constantly  oc^bited 
with  his  wife  for  several  years,  instituted  a  suit 
for  nullity  by  reason  of  the  incurable  malfbrm- 
ation  of  the  wife. — Held,  Ist,  that  time  alone 
will  not,  but,  coupled  with  other  facts  proving 
insincerity,  will  operate  as  a  bar  to  such  a  suit. 
2nd,  that  lapse  of  time  must  be  accounted  lor. 
3rd,  that  the  evidence  in  the  present  case  did 
not  sufficiently  account  for  lapse  of  time^  but 
showed  partial  connection  to  have  taken  place 
between  the  parties,  and  that  the  suit  was  in- 
stituted alio  intuitu.  4th,  that,  under  the  wtM>le 
circumstances  of  the  case,  the  husband  was  nd 
entitled  to  a  decree  of  nullity.  B — a  ▼.  B^-u 
(P.'C),  248. 

3.  Tlie  illegitimate  daughter  of  a  woman  who 
had  lost  her  original  name  and  acquired  another 
was  married  by  banns  published  in  her  origmsl 
name,  not  as  being  the  daughter  of  such  mother, 
but  of  the  mother's  brother,  who,  at  the  msr- 
riage,  also  represented  himself  as  her  fatber.— 
Held,  under  the  circumstances,  which  were  sur- 
rounded with  fraud,  that  the  marriage  was  had 
without  due  publication  of  banns,  and,  both 
parties  being  cognizant  thereof,  was  null  and 
void.  Tooth  V.  Barrow,  otherwise  Tooth  (Arches), 
371. 

4.  Sentence  of  nullity  of  marriage  by  reason  of 
impotence  afler  a  cohabitation  of  three  months 
only.     G, s.  v.  T. e,  (Consis.),  389. 


ONUS  PROBANDL 

Sec  Collision,  3.  13.     See    Prize  of   War,  5. 
Revocation,  5.     See  Salvage,  S. 


See 


ORDERS  IN  COUNCIL. 
See  Prize  of  War,  1.  10.     See  Appendix,  L — xiil 

OWNERS. 

Liability   of,   limited  to  Amount  of  Bond.     See 

Bottomry  Bond,  2. 
Not  bound  by  Original  Estimates.   See  OtUision,  5. 
Not  liable  for  Faults  of  Pilot     See  Collision,  6. 

PARAPHERNALIA. 
See  Bona  NotahiKa, 


PARTNERSHIP  PROPERTY. 


PRIZE  OF  WAR. 
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PARTNERSHIP  PROPERTY. 

See  Bona  Notabilia. 

PILOT. 
Owners  not  liable  for  Faults  of.     See  CoUition,  6. 

PILOTAGE. 

As  distinct  from  Salvage.     See  Salvage^  1. 
Where  Services  become  Pilotage,  and  where  Salv- 
age,    lb.  16. 

PIRACY. 

Three  hundred  and  thirty-four  subjects  of  the 
Chilian  Government,  who  had  risen  in  rebellion 
against  it,  and  had  also  seized  the  vessels  of 
other  countries,  held  to  be  pirates  within  the 
meaning  of  IS  &  14  Vict.  c.  26.  274S  Magellan 
Pirate*  (Court  of  Adm.),  181. 

All  nations  agree  that  robbery  and  murder  on 
the  high  seas  are  piratical  acts.     Ih, 

It  does  not  follow  that,  because  persons  are 
insurgents  or  rebels  against  the  government  of 
their  own  country,  they  may  not  also  commit 
piratical  acts  against  others.     76. 

In  criminal  law,  all  persons  fuund  guilty  of 
piratical  acts  are  held  to  be  pirates.     76. 
'    An  independent  state  may  be  guilty  of  pira- 
tical acts.     76. 

The  intention  of  the  Legislature  was,  that 
acts  of  piracy  should  constitute  men  pirates.  Jb, 

In  eonstruing  Acts  of  Parliament  the  pre- 
sumption is,  where  nothing  to  the  contrary  ap- 
pears in  the  context,  that  an  expression  is  used 
in  conformity  with  a  similar  expression  known 
in  Common  Law.     Jb. 

The  statute  13  &  14  Vict.  c.  26.  must  be 
read  in  connection  with  6  Geo.  4.  c.  49.  The 
object  of  both  statutes  was  to  put  down  pira- 
X\ea\  acts  by  whomsoever  committed.     76. 

PLEADING. 

General  rule  that  Ante-nuptial  Incontinence  can- 
not be  pleaded.     See  Divorce,  2. 

Id  Causes  of  Collision  Verdict  obtained  at  Com- 
mon Law  cannot  be  pleaded.     See  Coilision,  8. 

Objections  to,  not  encouraged.     See  Evidence. 

Proceedings  by  Plea  and  Proof  open  to  either 
Party.     Jb. 

1 .  A  plea  "  that  half  an  hour  previous  to  the 
collision  in  question,  the  '  C*  bad  run  foul  of  a 
barge  opposite  B.  C,  and  that  on  being  threat- 
ened with  legal  proceedings,  her  owners  had 
paid  the  damage,"  struck  out  on  objection 
taken  thereto.  The  **  CoemopoHtan'*  (Court 
of  Adm),  179. 

2.  Revocation  of  will  by  subsequent  mar- 
riage.— Held,  a  party  may  plead  the  marriage 
generally,  in  order  to  obtain  the  answers  of  the 
other  party  as  to  the  fact.  Browne  and  Thomat 
▼.   Thomas  (Prerog.),  29. 

POLICY  OF  INSURANCE. 

Not  Void  by  Deviation  to  assist  Vessel  in  Dis- 
tresa.     See  Salvage,  5. 


POLL. 

Agpreement   to   close    before    usual    Hour. 
Churchwarden. 


See 


PRACTICE. 
See  Alimony,  1. 

Assessors  appointed  to  assist  in  Reconsideration 
of  Report.     See  Collision,  2. 

In  Prerogative  and  Consistory  Courts  forma  no 
Guide  for  the  Practice  in  the  Court  of  Ad- 
miralty.    76.  8. 

1.  Unpublished  depositions  cannot  be  given 
out  of  the  custody  of  the  Court,  nor  copies 
thereof  be  taken.  In  the  Good*  of  the  Bevertnd 
John  Hewlett,  deceased  (  Prerog. ),  3. 

2.  An  original  will,  deposited  in  the  registry 
of  the  Prerogative  Court  of  Canterbury,  can 
only  be  delivered  out  for  the  purpose  of  being 
given  into  the  custody  of  the  legal  authorities  of 
some  other  country,  and  that  upon  good  cause 
shown.  In  the  Matter  of  the  WiU  of  the  late 
Napoleon  Bonaparte  (  Prerog. ),  9. 

3.  Testator  died  in  the  East  Indies,  leaving 
property  in  England.  His  son  and  executor, 
J.  L.,  being  in  Calcutta,  his  attorney,  J.  J., 
took  out  the  usual  letters  of  administration,  and 
afterwards  brought  into  the  registry  an  inven- 
tory, and  an  account  which  showed  a  large  ba- 
lance. J.  L.  having  afterwards  himself  applied 
for  and  obtained  probate,  and  J.  J.*s  authority 
being  thereby  terminated,  a  proctor  appeared 
for  J.  L.,  and  exhibited  a  special  proxy ;  and 
the  Court,  on  his  petition,  granted  a  monition  to 
J.  J.  to  pay  the  balance  of  the  said  account  which 
had  been  allowed  to  him,  the  said  proctor,  for 
the  use  of  his  party.  In  the  Good*  of  John. 
Lucas,  deceased  (Prerog.),  107. 

PRESUMPTION. 
See  Alterations  and  IrUerlineation*,  I. 
Of  Law.     See  Nullity  of  Marriage,  1. 

PRIVILEGE. 
See  Probate,  5,  6. 

PRIZE  OF  WAR. 

See  Orders  in  Council,  Appendix  i. — xiii.     See 
Standing  Interrogatorie*.      lb.  xiii. 

1.  A  vessel  belonging  to  Bjorneborg,  in  Finland, 
sailed  from  Hartlepool  to  Copenhagen  with  a 
cargo  of  coals,  which  she  there  discharged,  for 
the  use  of  the  British  fleet,  prior  to  the  declara- 
tion of  war,  which  took  place  on  the  29th  of 
March.  She  was  unable  to  sail  to  Bjorneborg 
immediately  after  her  cargo  was  discharged,  by 
reason  of  the  ice ;  but  on  the  10th  of  April  she 
led  Copenhagen,  bound  for  that  port,  in  ballast, 
and  was  captured  on  the  12th. 

Held,  she  was  not  protected  by  the  Orders 
in  Council.  The  "  Femx;*  otherwise  ♦•  Phanix  " 
(Prize  C),  306. 

The  different  documents  emanating  from  the. 
Government  must  be  construed  together,  so  as 
to  elucidate  one  another.     76. 

It  is  not  usual  to  state  reasons  in  such  docu- 
ments.    76. 

Documents  such  as  Orders  in  Council,  relax- 
ing the  severity  of  belligerent  rights,  are  to  be 
construed  most  liberally  for  those  in  whose 
favour  they  were  made.     76. 

But  interpretation  must  be  confined  to  the 
words  of  the  document,  and  not  travel  beyond 
it.     lb. 

The  Queen  of  England  has  supreme  power, 
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with  the  advice  of  her  Council,  to  relax  her  bel- 
ligerent rights,  and  so  far  to  make  law  for  the 
Prize  Courts.     lb, 

2.  A  claim  for  one  third  of  the  proceeds  of  the 
ship  founded  on  a  mortgage  deed,  on  behalf  of  a 
citizen  of  Lubeck  resident  at  HeUingfort,  in  Fin-' 
landt  a$  Consul  of  the  King  of  the  Netherlands, 
disallowed.      The  **Aina"  (Prise  C),  313. 

A  neutral,  resident  as  merchant  and  con- 
sul in  the  enemy's  country,  loses  his  neutral  cha- 
racter during  such  residence.     i6. 

Foreigners,  cannot  set  up  a  mortgage  deed 
on  the  ship  against  captors,  though,  under 
certain  circumstances,  the  lien  of  British  mer- 
chants may  be  allowed.     lb. 

3.  The  Court  cannot  restore  property  to  an 
enemy  master  without  the  consent  of  the  captors. 
The  "^AinaT  (Priae  C),  316. 

A  neutral  continuing  to  reside  in  the  enemy's 
country  during  war  loses  neutral  privileges.     lb. 

There  is  no  case  where  the  claim  of  lien  on 
behalf  of  aliens  has  been  allowed  against  captors. 
lb. 

4.  A  vessel  built  in  Hanover  in  1853,  sailed 
in  ballast  to  Riga,  with  a  crew  of  Hanoverians. 
She  then  sailed,  under  Russian  colours,  to  Havre, 
thence  to  Newcastle,  thence  to  Lisbon.  There 
she  took  in  a  cargo,  and  sailed  for  London  on  the 
4th  of  April,  under  Hanoverian  colours.  Shortly 
after  her  arrival  in  the  London  Docks  she  was 
seised  by  a  Custom  House  officer.  She  was 
cUumed  on  the  ground,  that  while  lying  at  New- 
castle she  had  been,  under  a  power  of  attorney, 
given  by  the  owner  to  the  matter,  sold,  and  trans- 
ferred to  a  Hanoverian. .  Further  proof  allowed. 
The  **  Johanna  EmUie;* otherwise  **EmUia**  (Prize 
C),  317. 

The  legal  consequences  of  destruction  or  spolia- 
tion of  papers  depend  for  the  most  part  upon  the 
circumstances  of  each  case.     lb. 

If  a  native  of  one  country  reside  and  carry  on 
trade  in  another  for  some  time,  his  national  cha- 
racter is  that  of  his  domicile,  not  of  his  birth.    lb. 

It  u  perfectly  legal  for  any  of  her  Majesty's 
subjects,  whether  commissioned  or  not,  to  seize 
an  enemy's  ship;  but  it  does  not  become  the 
prize  of  the  seizor,     lb, 

5.  The  claim  of  neutral  merchants  for  2650 
bags  of  coffee  consigned  to  them  on  the  credit  of 
advances  made  by  them,  disallowed.  The  **  Ida** 
(Prize  C),  331. 

The  claim  is  that  of  lien,  which  cannot  be  up- 
held against  captors.    lb. 

Further  proof  cannot  be  allowed  when  there 
has  been  an  attempt  to  deceive  the  Court  by 
umulated  papers.     75. 

It  is  a  ride  of  the  Court,  that  where  there  are 
contradictory  papers,  the  onus  probandi  lies  on 
the  claimant  to  show  that  belligerent  rights  are 
i    not  thereby  affected.    lb, 

6.  The  claim  of  an  alien  enemy  directed  to  be 
amended,  as  not  stating  any  matter  to  give  him 
a  persona  standi  injudicio.  J%e  **  TVoiJa  "  (Prize 
C),  342. 

7.  When  the  evidence  of  the  master  as  to  the 
ownership  of  the  property  claimed  is  deficient,  it 
cannot  be  restored  without  further  proof  The 
«  FidenHa**  (Prize  C),  344. 

In  examining  upon  the  standing  interrogato- 
ries, it  is  the  examiner's  duty  to  take  full  an- 
swers to  each  question,  and  not  to  allow  the  wit- 
ness to  refer  to  his  previous  answers.     lb. 


8.  A  Russian  ressel  sailed  from  Cadb  on  the 
27th  February,  bound  to  Abo,  with  a  cargo  of 
salt,  olive  oil,  &c.  On  the  2nd  of  March  the 
shipper,  a  British  subject,  resident  there,  made 
an  affidavit  before  the  British  consul  4hat  the 
olive  oil  was  his  property.  The  ressel  was  esp- 
tured  on  the  15th  of  April.  A  claim  was  made 
on  behalf  of  the  shipper  for  this  olive  oiL  Further 
proof  allowed.     The  •*  Abo**  (  Prise  C. ),  347. 

In  time  of  war,  a  person  is  considered  as  be* 
longing  to  that  nation  where  be  is  resident,  and 
where  he  carries  on  his  trade.     Jb, 

9.  A  neutral's  share  in  a  ship  sailing  under  the 
flag  and  pass  of  an  enemy  is  liable  to  ooodemns- 
tion.      The  *«  Prirnms**  (Prize  C),  353.! 

The  cargo  shipped  under  a  charter-party  rc^ 
stored  to  the  neutral  charterers.     lb. 

Whoever  embarks  his  property  in  shares  of  s 
ship  is  bound  by  the  character  of  that  sfaip^  and, 
consequently,  neutrals  are  not  entitled  to  restito- 
tion  of  their  portion  of  an  enemy'k  Tessel.    lb. 

The  Court  has  full  authority  to  condemn  pro* 
perty  which  is  condemnable  by  the  Law  of  Na- 
tions, whether  such  property  belongs  to  Rosbsb 
subjects  or  not     lb, 

10.  The  Order  in  Council  of  S9th  of  Ifaxrii 
1854,  exempts  from  capture  Russian  veudi 
which,  prior  to  the  29th  of  March*  diall  hare 
sailed  from  any  foreign  port  bound  for  any  port 
in  her  Migesty's  dominions.  Tkt  ** Arm* 
(Prize  C),  375. 

A  vessel  under  a  charter-party  for  a  roymt 
from  Havannah  or  Matanzas  to  Cork,  sailed  frooi 
Havannah  in  ballast  prior  to  such  date»  took  m 
her  cargo  at  Matanzas,  and  sailed  thence  sobie- 
quent  thereto.  — Held,  that  it  was  a  cootinuooi 
voyage ;  that  it  commenced  at  Havannah,  where 
the  charter-party  was  entered  into,  and  thit  the 
ship  must  be  restored  under  the  Order  in  C(MB> 
cil.     lb. 

11.  A  vessel  under  Rusuan  colours^  with  a 
Russian  pass,  and  whose  papers  disclosed  only 
Russian  owners,  being  captured,  a  claim  vis 
made  by  the  master  as  being  a  neutral,  and  the 
lawful  owner  of  one  fourth  part  thereof.  Bdi, 
that  the  claim  could  not  be  sustained,  as  the 
enemy's  flag  and  pass  imprinted  a  hoMileda> 
racter  on  the  whole.  "  Industrie**  (Prise  C> 
444. 

The  period  of  the  adoption  of  the  flag  sod 
pass,  whether  before  or  after  the  outbreak  of 
hostilities,  makes  no  difference.     lb. 

In  the  case  of  a  ship  under  a  neutral  flag,  cap- 
tors may  prove  that  all  the  property  b  not  neo. 
tral,  but  that  part  belongs  to  the  enemy ;  but 
the  converse  of  the  proposition  is  not  true.    Ik 

12.  Under  peculiar  cireumstcMces  the  Court 
will  condemn  a  prize  which  has  been  taken  into 
and  lies  in  a  neutral  port,  and  allow  it  to  be  sold 
there.     The  «/W*a"  (Prize  C),  447. 

PROBATE. 

I.  Signature  of  testator  in  the  testinumium  dause, 
not  evidently  intended  for  his  final  signature. 
Probate  granted  on  consent.  In  ik*  Goods  vf 
Richard  Dinmore,  deceased  (  Prerog. ),  8. 

2.  A  testator  duly  executed  his  will,  appoint- 
ing his  wife,  H.  S.,  universal  legatee  fcnr  life 
She  dies.  He  then  marries  her  sister,  and  after- 
wards dies.  The  Court  refused  to  grant  probate 
of  the  said  \vill,  as  unrevoked  by  the  incestuous 
marriage,  upon  an  affidavit  of  the  fiicts^  wiUioot 
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the  pretended  widow  having  first  been  duly  cited. 
In  the  Goods  of  Thotnas  Smith,  deceased  (Pretog.), 
105. 

3.  Probate  decreed  of  an  unattested  paper 
purporting  to  be  a  first  codicil,  dated*  4th  of 
July  1850,  and  a  duly  executed  codicil,  dated 
8th  of  October  1853.  as  together  containing  a 
codicil  to  the  will.  In  the  Goods  of  Richard  Hill- 
housey  deceased  (Prerog.),  111. 

4.  £.  A.  N.,  a  spinster,  haying  invested  money 
in  the  funds,  and  described  herself  as  £.  A.  R., 
widow,  and  afterwards  invested  other  money  in 
her  right  name,  the  Court  refused  to  decide  the 
question  of  identity  by  granting  a  special  probate 
of  her  will,  which  was  in  her  right  name,  and 
showed  no  ambiguity.  In  the  Goods  cf  Elizabeth 
Ann  NeaUy  deceased  (Prerog.),  112. 

5.  A  vessel  was  lying  at  Melbourne  in  Aus- 
tralia, when  H.  C,  who  had  been  some  time 
resident  there,  shipped  on  board  as  an  able  sea- 
man to  return  to  England.  The  vessel  did  not 
sail  fur  some  days  after.  Irregular  papers  of 
H.  C,  dated  the  very  day  on  which  he  shipped, 
not  entitled  to  probate  as  a  mariner's  will  under 
section  1 1 .  of  the  statute.  In  the  Goods  of  Henry 
Corby,  deceased  (  Consis. ),  292. 

6.  A  soldier  under  orders  to  proceed  from  his 
station  in  one  Indian  presidency  to  take  part  in 
the  war  going  on  in  another,  and  making  his  will 
only  two  days  before  he  commenced  the  march, 
is  not  entitled  to  the  privilege  of  a  military  tes- 
tament    Bowles  V.  Jackson  (Prerog. ),  294. 

7.  The  deceased  left  a  will  dated  in  1841. 
After  his  death  a  paper,  purporting  to  be  a  will 
of  subsequent  date,  but  proved  by  various  cir- 
cumstances to  be  a  forgery,  was  clandestinely 
sent  to  the  executor.  The  circumstances  having 
beeu  stated,  and  the  Court  asked  to  grant  pro- 
bate of  the  false  document,  not  only  rejected  the 
motion,  but  under  the  circumstances  decreed 
probate  of  the  genuine  will  of  1841.  In  the 
Goods  of  John  Goss,  dececued  {Consis.),  413. 

PROCTOR. 

Concealing  Facts.      See  Inventory  and  Account, 
'Hot  justified  in  requiring  excessive  Bail.     See  Sal- 
vage, 9. 

RE-EXECUTION. 

Of  Will  by  Acknowledgment  See  Alterations  and 
Interlineations,  2. 

REGISTRAR  AND  MERCHANTS. 

Assessors  appointed  to  assist  in  Re-consideration 
of  Report  of.     See  Collision,  2. 

RESIDENCE. 

Kfiect  of,  on  National  Character  in  Time  of  War. 
See  Prize  of  War,  8. 

REVOCATION. 

1.  Testator,  having  duly  executed  his  will,  be- 
came afterwards  of  unsound  mind;  and  while  in 
that  state,  destroyed  it.  Having  partially  reco- 
vered, he  expressed  regret,  and  gave  directions  for 
the  preparation  of  another  will  to  the  same  eflect. 
Before  this  was  prepared,  he  destroyed  himself. 
Probate  granted  of  the  unexecuted  draft  of  the 
original  will.  In  the  Goods  of  David  Downer, 
deceased  (Prerog,),  106. 

2.  In  questions  of .  revocation  of  a  testamen- 
tary paper  by  a  subsequent  instrument,  the  main 


thing  to  be  looked  at  is  the  intention  of  the 
testator.  Richards  ▼.  The  Queen*s  Proctor 
(Prerog.),  235. 

If  a  testamentary  instrument  contain  no  ex- 
press revocation  of  former  ones,  the  Court  will 
not  infer  such  revocation  from  the  mere  appoint- 
ment of  an  executor  in  the  subsequent  one.    lb, 

3.  A.  C.  made  a  will  in  1825,  and  in  1853 
duly  executed  another  testamentary  paper,  the 
contents  of  which  were  unknown,  beyond  the 
fact  of  its  beginning  and  ending  with  the  words 
"  last  will."  At  his  death  the  later  instrument 
was  not  forthcoming,  but  there  was  no  evidence 
of  its  destruction. — Held,  that  the  former  will, 
though  existing  uncancelled,  was  revoked,  and, 
that  the  deceased  died  intestate.  Cutto  v.  Gil^ 
bert  (Prerog.),  276. 

4.  R.  P.  duly  executed  a  will  prior  to  the  1st 
of  January  1838,  and  upon  the  same  paper  a 
codicil  subsequently  thereto.  He  afterwards 
married,  but  survived  his  wife. — Held,  that  the 
codicil  brought  the  will  within  the  operation  of 
the  statute,  and  that  both  were  revoked  by  the 
marriage.  In  the  Goods  of  Richard  Pugh,  deceased 
(Prerog.),  416. 

5.  A.  C.  made  a  will  in  1825,  which  existed 
uncancelled  at  his  death.  In  1852  he  duly 
executed  another  instrument,  the  contents  of 
which  were  unknown  beyond  the  fact  of  its  be- 
ginning and  ending  with  the  words  "  last  will," 
but  it  was  not  forthcoming  at  his  death,  and  there 
was  no  evidence  of  its  destruction. — Held,.  1st, 
That  the  onus  probandi  lies  upon  the  party  setting 
up  the  later  instrument  to  prove  it  revocatory  of 
the  former.  2.  That,  in  order  to  revoke  an  ex- 
isting instrument  by  parol  evidence  of  the  sub- 
sequent execution  of  another,  such  evidence  must 
be  strong  and  conclusive.  3.  That  the  •mere 
execution  of  an  instrument,  though  called  a  last 
will,  is  not  sufficient  of  itself  to  revoke  a  pre- 
vious instrument,  unless  the  later  be  proved  to 
be  different  from  and  inconsistent  with  the  former. 
4.  That  when  the  contents  of  the  later  instru- 
ment are  unknown,  the  former  is  not  thereby 
revoked.  5.  That  in  this  case  there  is  no  proof 
whatever  of  the  contents  of  the  later  instrument, 
and  that,  therefore,  the  judgment  of  the  Court 
below,  pronouncing  the  former  revoked,  must 
be  reversed.    Cutto  v.  Gilbert  (P.  C),  417. 

SALVAGE. 

1.  If  a  vessel,  out  at  sea,  beyond  the  limits  of 
pilotage  ground,  require  assistance  to  conduct 
her  to  a  place  of  safety,  that  is  not  pilotage  but 
salvage.      The  **Hedwig  "  (Court  of  Adm.),  19. 

Fishermen  salvors  cannot  claim  compensation 
for  the  loss  of  their  fishing,  unless  they  clearly 
state  to  a  foreign  master  their  intention  to  do  so 
before  their  services  are  accepted.     lb. 

Tender  of  30/.  overruled ;  50L  given,  but  costs 
refused,  because  it  appeared  from  salvors*  afiS- 
davits  that  they  had  refused  80/.     lb, 

2.  The  services  of  a  steaming,  within  its 
usual  locality,  not  necessarily  towage,  but  may, 
by  circumstances,  be  raised  into  salvage.  The 
••  Medora  "  (Court  of  Adm.),  17. 

3.  Prima  facie,  it  is  sufficient  for  salvors  to 
show  that  they  conducted  a  vessel  to  a  place  of 
safety.    The  "  Houthander  (Court  of  Adm.),  25. 

Salvors  bound  to  show  adequate  skill  in  per- 
forming the  service  they  have  undertaken.     lb. 
The  oiiiu  lies  upon  the  objectors  to  prove  that 
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SALVAGE. 


SALVAGE. 


that  place  was  not  the  one  to  which  she  should 
have  been  taken.     Ih, 

Semble,  it  is  not  the  duty  of  salvors  to  comply 
with  the  wish  of  a  master  to  be  conducted  to  a 
foreign  port  to  their  manifest  inconvenience.   lb. 

4.  Salvors  having  made  great  exertions  to  save 
a  ship  and  cargo,  were  at  length,  with  her  crew, 
compelled  to  abandon  her.  She  was  afterwards 
found  and  saved  by  a  steamer. — Heldf  that  the 
original  salvors  were  entitled  to  salvage  reward 
under  the  circumstances.  The  **  E.  U."  (Court 
of  Adm.),  63. 

The  principle  of  salvage  is,  to  reward  exer- 
tions which  have  been  successful  in  saving  pro- 
perty. Exertions,  therefore,  however  meritorious, 
which  have  not  been  successful  in  any  degree, 
cannot  receive  salvage  reward.     Ih. 

5.  Salvors  in  possession  of  a  vessel  abandoned 
by  all  her  crew  but  two,  who  had  been  unable 
to  effect  their  escape,  would  not  be  liound  to 
delay  their  course  for  the  sake  of  taking  on  board 
again  the  crew  of  that  vessel.  The  *'  Orbona  ** 
(Court  of  Adm.),  61. 

A  policy  of  insurance  is  not  rendered  void  by 
deviation  to  assist  a  vessel  in  distress.      Ih. 

6.  A  vessel  of  the  value*  with  her  cargo,  of 
17,337/.,  got  off  the  rocks  by  the  assistance  of  a 
pilot  and  about  thirty-four  hands,  for  which  the 
owners  tendered  250/. ;  but  the  Court  awarded 
400/1 :  and  Held,  that  the  fact  of  an  oflBcer  in  the 
navy,  who  held  an  official  appointment  there, 
having  given  directions  to  the  salvors,  did  not 
detract  from  the  merit  of  their  service.  The 
««  PerBta  -  (Court  of  Adm.),  166. 

7.  A  passenger  steamer  on  a  voyage  from 
London  to  ilotterdam,  having  broken  the  main 
shaft  of  her  engines,  engaged  a  tug  to  tow  her  over 
to  Holland,  being  a  distance  of  about  ninety  miles, 
which  was  done  successfully.  A  tender  of  175/. 
having  been  rejected,  was  held  to  be  sufficient. 
Salvors  condemned  in  costs.  The  **  Batavier  *' 
(Court  of  Adm.),  169. 

Value  of  the  ship  being  at  first  stated  at  2000/., 
the  salvors  took  out  a  commission  of  appraise- 
ment, when  it  was  valued  at  2800/.  It  docs  not, 
therefore,  follow,  that  the  tender  of  175/.  must 
ex  necessitate  be  insufficient.  For  the  question 
is  not,  what  the  owners  then  deemed  adequate, 
but  what  the  Court  now  thinks  adequate  com* 
pensation.     lb, 

8.  A  schooner,  considerably  damaged,  her 
master  being  also  confined  to  his  bed  ill,  was 
towed  by  a  brig  for  fifteen  or  sixteen  days,  a 
distance  of  nearly  1000  miles.  The  property 
salved  being  about  3800/.,  the  Court  awarded 
800/.      The  •♦  Harriet  "  ( Court  of  Adm.),  1 80. 

9.  Proctors  are  not  justified  in  entering  actions 
and  requiring  bail  to  an  amount  quite  dispro- 
portioned  to  the  service.  The  "  Earl  Grey  '* 
(Court  of  Adm.),  180.  , 

10.  A  Dutch  ship,  valued,  with  her  cargo,  at 
13,400/.,  having  struck  on  the  Goodwin  Sands, 
but  got  off  into  deep  water  with  the  loss  of  her 
rudder  and  other  damage,  was  taken  by  two  lug- 
gers to  the  North  Foreland,  where  steamers  were 
engaged  to  tow  her  to  Sheerncss ;  fourteen  of  the 
luggers*  crew  remaining  on  board  to  pump  her. 
The  Court  awarded  400/.  besides  the  liire  of  the 
steamers.  The  "  Jan  Hendrik  "  (Court  of  Adm.), 
181. 

An  agreement  once  made  must  be  adhered  to, 
whatever  may  be  the  consequent  disadvantage  to 


either  party  ;  but  a  proposal  made  hf  one  paity 
and  rejected  by  the  other,  cannot  influence  the 
judgment  of  the  Court,  which  must  be  guided 
solely  by  the  evidence.     lb. 

1 1.  The  Court  will  not  receive  as  evidence  the 
affidavits  of  persons,  professing  to  be  skilled  in 
nautical  affairs,  as  to  their  opinion  upon  any  case. 
The  "  No  "  (  Court  of  Adm. ),  1 84. 

12.  When  smacksmen  are  employed  ioasalT- 
age  service,  the  owners  of  the  amacki  have  s 
right  to  sue  for  remuneration  for  the  detentioD, 
even  when  the  service  is  not  dangerous.  Jie 
«  Norden**  (Court  of  Adm.>  185. 

13.  A  vessel  having  taken  fire  from  spontaae- 
ous  combustion  of  the  cargo,  canae  to  anchor,  m 
a  calm,  about  eight  miles  off  Monte  Video.  At 
the  request  of  her  master,  the  commander  of  s 
government  steam-tug  went  to  her  assistance, 
and  towed  her  to  the  harbour,  at  the  entrance  of 
which,  however,  both  vessels  grounfled  on  a  rock. 
She  was  got  off  by  other  assistance,  and  was  then 
unladen  by  the  crew  of  the  steam-tug.  The  ser- 
vice continued  about  twenty  day^  Defence  set 
up  that,  by  the  heedlessness  of  the  salvors,  die 
vessel  grounded  and  suffered  more  harm  than 
their  services  did  good,  not  sustained.  On  the 
value  of  8800/.,  the  Court  awarded  7502.  TU 
«•  EosaUe"  (Court  of  Adm.),  188. 

It  is  advantageous  to  the  Mercantile  Mariae 
that  her  Majesty's  officers  should  be  allowed  to 
obtain  reward  for  salvage  services.     lb. 

No  claim  can  be  made  for  the  services  of  s 
vessel  belonging  to  the  Government.    Jb. 

14.  A  valuable  vessel  having  got  upcm  the 
Church  Rocks,  off  Folkestone,  received  asaost- 
ance  from  some  small  boats,  which  were  unable 
to  get  her  off.  A  tug  steamer  having  also  tried 
in  viun  to  tow  her  ofl^  a  large  passenger  steamer 
was  sent  from  Folkestone  Harbour,  and  succeeded 
in  moving  her  from  the  rocks,  and  towi<^  ber 
for  a  few  minutes,  when  the  hawser  having  bfokes, 
she  drifted  asiiore,  and  became  a  wreck.  Tlie 
cargo  was  saved  to  the  value  of  9657/1  The  de- 
fence that  no  salvage  reward  was  due,  as  theser* 
vice  had  been  unsuccessful,  not  sustained.  Avsrd 
of  450/,  to  the  smaller  vessels,  and  250L  to  the 
steamer.     The  **  Santipare  *"  (Court  of  Adm.),  SSI. 

1 5.  Tlic  master  of  a  brig,  which  had  sufifeced 
considerable  damage,  without  mentioning  this 
fa/;t,  agreed  with  the  master  of  a  steam-tug  for 
ordinary  towage  to  London  {or  AOL  During  the 
service  the  master  of  the  tug  discovered  the  fret 
of  such  previous  damage,  repudiated  the  agree- 
ment, and  brought  a  suit  for  salvage. — Hdi, 
1st,  that  additional  salvage  cannot  be  engrafted 
on  an  agreement  for  extraordinary,  though  it  may 
upon  one  for  ordinary,  towage.  2nd,  that  the 
mere  concealment  of  a  fact  which  might  operstt 
on  the  service  and  therefore  on  the  agreement 
vitiates  it.  3rd,  that  in  this  case  the  facts  con- 
cealed might  operate  on  the  service  by  rendering 
it  longer  and  more  arduous,  and  that  the  agree- 
ment was  invalid.  150/.  awarded.  Tke**tS»g' 
ahck  "  (Court  of  Adm.),  263. 

16.  Pilotage  service  in  a  place  where  there 
are  no  licensed  pilots.  A  service  which  would 
be  pilotage  in  the  case  of  a  duly  licensed  pilot 
becomes  salvage,  as  regards  the  reward,  when 
voluntarily  performed  by  others.  The  **  Rese- 
haugh  "  (Court  of  Adm.),  267. 

17.  Where  the  value  of  the  property  saved 
was  2320/.,  the  Court,  under  the  circumstances. 


SCOTTISH  LAW. 

■nd  considering  tba  cue  una  of  grot  merit, 
awarded  the  ulvor*  the  lum  of  6001.  The 
"  MintTBa"  (Court  of  Adm.).  ^71. 

18.  A  sleamei  bound  from  the  Eait  lo  South- 
ampton, meet!  aQolher,  disabltd  in  her  machi- 
nery, in  Ihe  Bay  of  Biieay,  and  loirt  her  to 
Plymouth  Sound.  The  lenice  lasted  about 
furty-eight  hours,  and  the  lalue  of  the  pray 
tailed  WIS  4060/.  A  tender  of  800(.  wv, 
held,  and  the  saWora  condemned  in  coats. 
"  PaTU~  (Court  of  Adm.),  289. 

made,   and    the   services  completed    under  thai 
agreement,  it   hbs  inbuqaently  cancelled  by  the 
mulual  consent  of  the  masti 
The  ownen  cannot  set  up 
a    bar   to  a  suit    for   lalva 
<Court  of  Adm.),  299. 
In  foreign  c  * 


SIGNATURE. 
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nils  of   I 


inder; 


of  til 


_    reward,  ateainen  would  not  be 
bound  by  the  cuilom  as   regards  sailing- Teasels, 
there  being  no  muluallty  between  them,     lb. 
SCOTTISH   LAW. 
See  Ailniiiittrnlion,  2. 
SEAMEN. 
Declarations  u£    See  Enidinct. 
SHIPPING. 
See  BaUomry  BamL  See  Plmding,  I . 

Priie  of  Wat. 
Salnagt. 
aonrfj'njj  TnttTTngato- 

a  duly  licensed  pilot 
proceeding  up  (he  river  caused  such  a  svell  that 
>  barge,  laden  with  coals,  was  thereby  sunk  : 
Jttld.  that  the  steamer  was  lo  blame,  for  she 
ought  to  have  seen  the  swell  and  the  barge,  and 
to  have  slopped  in  time  to  avoid  the  accident ; 
And  that,  thou|;h  the  pilot  was  to  blame  for  not 
checking  or  stopping  the  steamer,  yet  that  the 
owners  were  liable,  because  it  appeared  in  eri- 
leither  the  swell  nor  the  bar^e  was 


Juritdicti 


ind  that,  therefore,  ther. 


The   "  Bata 
(Courtof  Adm.),  378. 

2.  A  ship  belonging  to  ■  Bri[i>Lh  ovmer  at 
Liverpool,  having  been  taken  by  alleged  pirates, 
and  recaptured  by  one  of  her  iHajesly's  ships  ol 
war,  after  her  master  had  been  killed,  was  placed 
in  charge  of  a  master  of  the  royal  navy  to  bring 
to  Linrpool.  Having  suffered  considerable 
ilanuge,  he  put  into  Ihe  island  of  Fayal,  and 
petitioned  the  director  of  the  customs  for  an 
ofScial  survey.  Three  were  made.  The  report 
was  to  the  effect,  thai  the  ship  could  be  repaired 
for  about  aOOl.  The  master  being  dissatiKfied, 
obtained  a  private  survey,  which  resulted  in  a 
report  that  the  ship  was  unsea«orthy,and  should 
be  condemned.  The  director  of  the  custom 
then,  on  the  petition  of  the  master,  decreed  thi 
■ale  of  the  ship  by  public  auction,  and  gave  of 
ficial  notice  thereof,  according  to  the  cuitom  o 
the  place.  She  was  puichased  by  a  Portuguesi 
merchant,  who  immediately  repaired  her  am 
sent  her  with  a  cargo  to  Bristol,  where  she  wa 
arrested  by  the  original  owner  in  a  cause  of  pos 
•ewion.— /Wd,  I.  'Ihe  master  had  the auihorit' 
of  an  ordinary  master,  and  no  more.  S.  The 
Talldity  of  Ihe  sale  must  be  tried  by  the  law 


3.  By  the  law  maritime,  as  well  as 

by  the  law  of  England,  the  sale  uf  a  ship  by  ■ 
master,  though  bonijidt,  eta  he  justified  onlybjr 
urgent  necessity.  4.  With  respect  lo  ships,  the 
lex  loci  tinilraclBt  cannot  prevail  if  opposed  lo  the 
law  maritime.  5.  I'he  circumstances  of  the  case 
do  not  show  an  urgent  necessity  for  the  sale; 

he  restored  lo  the  original  owner,  with  costs. 
"  Stgndo,'  otherwise  "  El'ia  Comitli  "  (Court  of 
Adm.).  36. 

3.    The    master's   lien  on    a  vessel,  when  tbe 
owner  ia  bankrupt,  is  limited  to  service!  in  that 
lance  due  from  the  owner 


n  for  St 


isallowed. 


"(Courtof  Adm.),  7 
The  Court,  in  the  eiercise  of  its  ei|uiuble  ju- 
risdiction, may  itlve  a  party  the  opportunity  of 
further  proof.     Ih. 

The  master  allowed,  at  the  risk  of  coats,  to 
enamine  the  bankrupt  before  the  Court  to  prove 

Balance  of  account  for  a  former  voyage  In  Ihe 
same  ship  might  be  allowed;  but  in  a  different 
ship,  it  cannot.     lb. 

Hills,  for  which  nothing  baa  been  actually 
paid  by  the  master,  though  tbe  liability  remain, 
cannot  be  allowed  as  pavmeut  in  tbe  master's 
acconnta.     lb. 

4.  A  vessel  of  845  tons,  with  a  regular  crew 
of  thirty  bands,  and  ten  extra,  sailed  with  emi- 
grants to  Gcclong,  in  Australia.  On  arriving, 
the  master  proposed  to  the  crew  to  proceed  to 
the  diggings,  under  certain  arrangements  for 
div'ision  of  profits  between  the  owners  and  the 
crew.  The  master  went  with  them,  and  alter 
some  lime  found  the  men  deserting  i  and  there- 
fore proposed  the  immediate  return  to  the  ship. 
Only  fifteen  relumed  ;  citra  hands  could  he  en. 
gaged  only  at  an  exorbitant  rstc.  The  master, 
therefore,  prapotrd  tliat  if  the  crew  would  take 
the  ship,  (u  ihort-handtd,  to  Bombay,  be  would 
divide  the  amount  of  wages  due  to  those  who 
had  deserted  among  those  who  remained  i  they 
assented,  and  each  received  his  proportion ;  the 
vessel  arrived  in  safely  at  Bombay,  where  the 
crew  was  completed.  On  arriving  at  Liverpool 
the  owners  deducted,  as  'wages  advanced,  the 
sum  paid  to  each  out  of  such  forfeited  wages.  — . 
Held,  1.  That  a  contract  for  reward  beyond  the 
wages  under  the  mariners'  contract  is  illegsl 
and  void.  2.  That  a  payment  made  by  tbe 
master  under  such  contract  is  illegal,  and  might 
be  recoveied  at  law  by  the  Owner.  3.  That 
instead  of  driving  the  owner  lo  law  for  his  re- 
medy, ilie  Court  of  Admiralty  should  give  it  him 
by  allowing  the  deductions.  The  "AramitUa'' 
(Court  of  Adm.),  224. 

SHIP  REGISTRY  ACT. 
Transfer   of    shares    by    sale    at   auction    not    le- 
gally completed    as  required    by   the   Registry 


ofm 


Hough  tl 


s  proceeding  against  the  pur> 

chaser,  in  a  cause  of  possession,  not  allowed  their 

costs,      r/u  "  VirtM"  (Court  of  Adm.),  77. 

SIGNATURE. 

See  Probate.  I. 

Acknowledgment  of,  instead  of  signing.      See  Al- 

SIMULATED  PAPERS. 
See  Trite  «/  War,  5. 
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SIMULATED  PAPERS. 


WILL. 


SMACKSMEN. 

See  Salvage,  13. 

SOLDIER. 
See  ProbaUt  6. 

SPECIAL  PROBATE. 
See  ProbaU,  4. 

STANDING  INTERROGATORIES. 
See  jfppendiXf  xiii. 
How  Answers  to  be  taken.     See  Prize  cf  War,  7. 

STATUTES. 

Construction  of  14  &  15  Vict.  c.  79.  s.  27.      See 

CoUisioH,  8. 
How  construed.     See  Piracy ^  1. 
"What  are  Necessaries  within  the  Meaning  of  Stat. 

S  &  4  Vict  c.  65.  s.  6.     See  Jurisdiction, 

STEAM-VESSELS. 

See  CdBuion,  1.     See  Salvage,  14. 

Causing  Swell  in  River.     See  Shipping,  1. 
Kot  affected  by    Custom   of  Foreign   Countries. 
See  Salvage,  19. 

SUBTRACTION  OF  WAGES. 
See  Shipping^  4. 

SURETIES. 
Delivery  out  of  Bond  for  Purpose  of  Suit  against. 
See  Bond, 

TAXATION  OF  COSTS. 
In  a  matrimonial  suit,  the  husband  retained  one 
counsel  only,  and  the  wife's  proctor,  conceiving 
she  could  not  claim  the  privilege  of  two,  also  re- 
tained one  only,  but  for  the  hearing  was  in- 
duced to  retain  a  second.  The  costs  thereof 
being  allowed  upon  taxation,  the  proctor  for  the 
husband  objected  to  the  Registrar's  report. — 
JSeld,  that  the  ordinary  practice  of  the  Court  was 
to  have  two  counsel  on  each  side  ;  that  a  wife  was 
primd  facie  therefore  entitled  thereto ;  and  that 
the  special  circumstances  of  the  present  case  did 
not  afford  sufficient  ground  for  exception. 
Money  v.  Money  (Arches),  117. 

The  wife  is  not  to  be  barred  of  her  right  to 
two  counsel  by  reason  of  what  has  passed  be- 
tween the  two  proctors  out  of  Court      76. 

TENDER. 
Costs  where  insufficient.     See  Salvage,  7. 

TESTIMONIUM  CLAUSE. 
See  Probate,  J. 

TOWAGE. 
As  distinct  from  Salvage.     Sec  Salvage,  2. 
Ordinary —  Extraordinary.     See  Salvage,  15. 

TRINITY  MASTERS. 

Abandonment  of  injured  Vessel  not  a    Question 

for.     See  CoUinon,  1 1. 
When   Court  will  not  adopt  their   Advice.     See 
Evidence. 


UNATTESTED  PAPER. 
See  Probate,  S. 

UNPUBLISHED  DEPOSITIONS. 
See  Practice,  1. 

VERDICT  AT  LAW. 
See  CoUiaion,  8» 

WAGES. 
Subtraction  o£     See  Shipping,  4. 

WILL. 

See  Admini»tration. 

Allerationt  and  Jnterlineaiums* 

AttcMtation. 

Probate. 

Revocation, 

Delivery  out  of.     See  Practice,  3. 

1.  An  Austrian  subject  in  Milan,  by  a  l^al 
will  in  which  no  executor  was  appointed,  miiide 
C.  M.,  spinster,  universal  legatee.  C.  M.  wu 
duly  put  in  possession .  of  the  estate  of  the  de- 
ceased, by  authorities  at  Milan,  and  afterwards 
duly  executed,  according  to  the  law  of  Milm, 
an  irrevocable  deed  of  gift  of  all  her  estate  ia 
favour  of  Madame  R.  C,  and  shortly  afterwards 
died  intestate.  Madame  R.  C.  was  duly  put  ia 
possession  of  the  estate  in  Milan.  It  being  after- 
wards discovered  that  the  testator  was  entitled 
to  1000^  under  some  proceedings  in  Chaneery  in 
England,  and  application  being  made  to  this 
Court,  it  decreed  letters  of  administration,  with 
the  will  annexed,  limited  to  the  estate  taken 
under  the  deed  of  gift,  to  Madame  R.  C,  tbe 
donee,  upon  an  affidavit  of  the  Austrian  consul, 
verifying  the  documents  produced,  being  left  in 
the  registry.  In  the  Good*  of  Ficenzo  Fretkriei, 
deceased  (Consis.),  109. 

2.  The  will  of  an  eccentric  person,  strongly 
imbued  with  Eastern  notions,  and  attached  to 
Eastern  customs,  in  which  money  was  left  fOTthe 
erection  in  Constantinople  of  a  cenotaph,  with  s 
light  burning  therein,  and  with  the  name  and 
description  of  the  testator  engraved  thereon,  and 
in  which  the  residue  was  left  to  the  poor  of  Con- 
stantinople, —  Held,  in  the  Prerogative  Coort, 
parfly  from  its  sounding  to  foOy,  and  partly  from 
the  evidence  of  the  drawer  and  one  of  the  attest- 
ing witnesses,  to  be  invalid ;  but  pronounced  by 
the  Court  of  Appeal,  reversing  the  judgment  of 
the  Court  below,  to  be  the  act  of  a  capable  tes- 
tator, and,  therefore,  valid.  Austen  v.  Graham 
(P.C),  357. 

It  is  necessary  to  inquire  into  the  previous 
habits  and  opinions  of  the  deceased  ;  for  conduct 
which  would  be  absurd  and  irrational  in  one 
living  according  to  English  habits  and  believing 
in  Christianity,  would  not  be  so  in  a  native  ci 
India,  or  in  one  who  had  adopted  its  modes  of 
life  and  believed  in  Mahometanism.     Ib^ 
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No.  I. 

DECLARATION   OF   HER   MAJESTY    WITH   REFERENCE  TO 

NEUTRALS   AND  LETl^RS  OF   MARQUE. 

March  28. 
Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and  1854. 

Ireland,  having  heen  compelled  to  take  up  arms  in  support  of  an  ally,  is   Her  Majesty's 
desirous  of  rendering  the  war  as  little  onerous  as  possible  to  the  powers   declaration 
with  whom  she  remains  at  peace.  T'*     J^ference 

To  preserve  the  commerce  of  neutrals  from  all  unnecessary  obstruction,   letters  of    *^ 
her  Majesty  is  willing,  for  the  present,  to  waive  a  part  of  the  belligerent  marque, 
rights  appertaining  to  her  by  the  Law  of  Nations. 

It  is  impossible  for  her  Majesty  to  forego  the  exercise  of  her  right  of 
seizing  articles  contraband  of  war,  and  of  preventing  neutrals  from  bearing 
the  enemy's  dispatches,  and  she  must  maintain  the  right  of  a  belligerent  to 
prevent  neutrals  from  breaking  any  effective  blockade  which  may  be  esta- 
blished with  an  adequate  force  against  the  enemy's  forts,  harbours,  or  coasts. 

But  her  Majesty  will  waive  the  right  of  seizing  enemy's  property  laden 
on  board  a  neutral  vessel,  unless  it  be  contraband  of  war. 

It  is  not  her  Majesty's  intention  to  claim  the  confiscation  of  neutral  pro- 
perty, not  being  contraband  of  war,  found  on  board  enemy's  ships ;  and 
ber  Majesty  further  declares,  that  being  anxious  to  lessen  as  much  as  pos- 
sible the  evils  of  war,  and  to  restrict  its  operations  to  the  regularly  organised 
forces  of  the  country,  it  is  not  her  present  intention  to  issue  letters  of  marque 
for  the  commissioning  of  privateers. 

Westminster,  March  28.  1854. 


No.  11. 

AT  THE  COURT   AT   BUCKINGHAM  PALACE, 
The  29th  Day  of  March,  1854. 

PRESENT, 

THE  QUEEN*8  MOST  EXCELLENT  MAJESTY  IN  COUNCIL. 

Her  Majesty  having  determined  to  afford  active  assistance  to  her  ally,  his       March  29. 
Highness  the  Sultan  of  the  Ottoman  Empire,  for  the  protection  of  his  do-   Order  in 
minions    against  the   encroachments  and   unprovoked    aggression  of   his   Council  grant- 
imperial  Majesty  the  Emjieror  of  All  the  Russias,  her  Majesty  therefore  is  *"S  general 
pleased,  by  and  with  the  advice  of  her  Privy  Council,  to  orcler,  and  it  is  '^P^**^* 
hereby  ordered,  that  general  reprisals  be  granted  against  tlie  ships,  vessels,  ^^ 
and  goods  of  the  Emperor  of  All  the  Russias,  and  of  his  subjects  or  others 
inhabiting  within  any  of  his  countries,  territories,  or  dominions,  so  that  her 
Majesty's  fleets  and  ships  shall  and  may  lawfully  seize  all  ships,  vessels, 
and  goods  belonging  to  the  Emperor  of  AH  the  Russias,  or  his  subjects,  or 
others  inhabiting  within  any  of  his  countries,  tenitories,  or  dominions,  and 
bring  the  same   to  judgment  in  such    Courts  of  Admiralty  within  her 
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1854. 

* , ' 

[Order  in 
Council. 


Majesty's  dominions,  possessions,  or  colonies  as  shall  be  duly  commis- 
sionated  to  take  cognizance  thereof.  And  to  that  end  her  Majesty's  Advocate- 
General,  with  the  advocate  of  her  Majesty  in  her  office  of  Admiralty,  are 
forthwith  to  prepare  the  draft  of  a  commission,  and  present  the  same  to  her 
Majesty  at  this  Board,  authorizing  the  Commissioners  for  executing  the 
Office  of  Lord  High  Admiral  to  will  and  require  the  High  Court  of  Ad- 
miralty of  England,  and  the  Lieutenant  and  Judge  of  the  said  Court,  his 
surrogate  or  surrogates,  as  also  the  seyeral  Courts  of  Admiralty  within 
her  Majesty's  dominions  which  shall  be  duly  commissionated,  to  take 
cognizance  of,  and  judicially  proceed  upon,  all  and  all  manner  of  captures, 
seizures,  prizes,  and  reprisals  of  all  ships,  vessels,  and  goods  that  are  or  shall 
be  taken,  and  to  hear  and  determine  the  same ;  and,  according  to  the  course 
of  Admiralty  and  the  Law  of  Nations,  to  adjudge  and  condemn  ail  such 
ships,  vessels,  and  goods,  as  shall  belong  to  the  Emperor  of  All  the  Ruasias, 
or  his  subjects,  or  to  any  others  inhabiting  within  any  of  his  countries,  ter- 
ritories, or  dominions ;  and  they  are  likewise  to  prepare  and  lay  before  her 
Majesty,  at  this  board,  a  draft  of  such  instructions  as  may  be  proper  to  be 
sent  to  the  said  several  Courts  of  Admiralty  in  her  Majesty's  dominions, 
possessions,  and  colonies,  for  their  guidance  herein. 

From   the  Court  at  Buckingham  Palace,  this  £9th  day  of  March, 
1854. 

Cran WORTH,  C.  Drumlakrio. 

Granville,  P.  Mulqravb. 

Argyll,  C.  P.  S.  J.  Russell. 

Newcastle.  Ernest  Bruce. 

Breadalbane.  Sidney  Herbert. 

Lansdowne.  J.  R.  G.  Graham. 

Abbroorn.  Stephen  Lushington. 

Aderdbbn.  W.  £•  Gladbtone. 

Clarendon.  Wiluam  Molesworth. 


March  29. 

Order  in 
Council  for 
preventing 
vessels  clear- 
ing out  for 
Russia,  and 
ordering  a 
general  em- 
bargo or  stop 
of  Russian 
vessels. 


No.  III. 

AT   THE  COURT  AT   BUCKINGHAM  PALACE, 
The  29th  Day  of  March,  1854. 

PRESENT, 

THE   QUEEN'S   MOST  EXCELLENT  MAJESTY  IN  COUNCIL. 

It  is  this  day  ordered  hy  her  Majesty,  hy  and  with  the  advice  of  her  Privy 
Council,  that  no  ships  or  vessels  helooging  to  any  of  her  Majesty's  subjects 
he  permitted  to  enter  and  clear  out  for  any  of  the  ports  of  Russia,  until 
further  order ;  and  her  Majesty  is  further  pleased  to  order,  that  a  genersl 
embargo  or  stop  be  made  of  all  Russian  ships  and  vessels  whatsoever,  now 
within  or  which  shall  hereafter  come  into  any  of  the  ports,  harbours,  or 
roads  within  any  of  her  Majesty *s  dominions,  together  with  all  persons  and 
effects  on  board  the  said  ships  or  vessels :  provided  always,  that  nothing 
herein  contained  shall  extend  to  any  ships  or  vessels  specified  or  compriaed 
in  a  certain  Order  of  her  Majesty  in  Council,  dated  this  Spth  day  ot  March, 
for  exempting  from  capture  or  detention  Russian  vessels  under  special  cir- 
cumstances ;  and  her  Majesty  is  pleased  further  to  order,  and  it  is  hereby 
ordered,  that  the  utmost  care  be  taken  for  the  preservation  of  all  and  every 
part  of  the  cargoes  on  board  any  of  the  said  ships  or  vessels,  so  that  no 
damage  or  embezzlement  whatever  be  sustained. 

And  the  Right  Honourable  the  Lords  Commissioners  of  her  Majesty's 
Treasury,  the  Lords  Commissioners  of  the  Admiralty,  and  the  Lord  Wanlen 
of  the  Cinque  Porta  are  to  give  the  necessary  directions  herein  as  to  them 
may  respectively  appertain. 

C.  C.  Grbtiixb. 


•  •• 
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No.  IV. 


AT  THE  COUKT   AT  BUCKINGHAM  PALACE, 
The  29th  Day  of  March,  1854. 

1854. 


PRESENT,  ,  , 


THE  QUEEN'S   MOST   EXCELLENT   MAJESTY  IN  COUNCIL.  March  29. 

Her  Majesty,  being  compelled  to  declare  war  against  his  Imperial  Majesty  Order  in 
the  Emperor  of  All  the  Russias,  and  being  desirous  to  lessen  as  much  as  Council  for 
possible  the  evils  thereof,  is  pleased,  by  and  with  the  advice  of  her  Privy  fJ|^«a«£pe 
Council,  to  order,  and  it  is  hereby  ordered,  that  Russian  merchant  vessels,   ^p  detention 
in  any  ports  or  places  within  her  Majesty^s  dominions,  shall  be  allowed  Russian  ves- 
until  the  1 0th  day  of  May  next,  six  weeks  from  the  date  hereof,  for  loading  sets  under 
their  cargoes  and  departing  from  such  ports  or  places ;  and  that  such  Rus-  'P^c"^!  circum- 
sian  merchant  vessels,  if  met  at  sea  by  any  of  her  Majesty's  ships,  shall  be  ^^^^^^^^ 
permitted  to  continue  their  voyage,  if  on  examination  of  their  papers  it  shall 
appear  that  their  cargoes  were  taken  on  board  before  the  expiration  of  the 
above  term:  provided,  that  nothing  herein  contained  shall  extend  or  be 
taken  to  extend  to  Russian   vessels  having  on  board  any  officer  in  the 
military  or  naval  service  of  the  enemy,  or  any  article  prohibited  or  con- 
traband of  war,  or  any  despatch  of  or  to  the  Russian  Groveniment. 

And  it  is  hereby  further  ordered  by  her  Majesty,  by  and  with  the  advice 
of  her  Privy  Council  as  aforesaid,  that  any  Russian  merchant  vessel  which, 
prior  to  the  date  of  this  Order,  shall  have  sailed  from  any  foreign  port 
bound  for  any  port  or  place  in  her  Majesty's  dominions,  shall  be  permitted 
to  enter  such  port  or  place  and  to  discharge  her  cargo,  and  afterwards  forth- 
with to  depart  without  molestation,  and  that  any  such  vessel,  if  met  at  sea 
by  any  of  her  Majesty's  ships,  shall  be  permitted  to  continue  her  voyage  to 
any  port  not  blockaded. 

And  the  Right  Honourable  the  Lords  Commissioners  of  her  Majesty's 
Treasury,  the  Lords  Commissioners  of  the  Admiralty,  and  the  Lord  Warden 
of  the  Cinque  Ports,  are  to  give  the  necessary  directions  herein  as  to  them 
may  respectively  appertain. 

C.  C.  G SEVILLE. 


No.  V. 

BY  THE  QUEEN. 
A   PROCLAMATION. 


VICTORIA  R.  3^^^  ,,^ 

Whereas,  by  our  Order  in  Council  bearing  date  the  29th  day  of  March  Proclamation 
1 854,  we  have  ordered  that  general  reprisals  be  granted  against  the  ships,  regulating  Uie 
goods,  and  subjects  of  the  Emperor  of  All  the  Russias,  his  subjects  or  others  distribution  of 
inhabiting  within  any  of  his  countries,  territories,  or  dominions,  (save  and  ^^^S'li''**^ 
except  any  vessels  to  which  our  license  has  been  or  may  be  granted,  or  f^^'  ^^j. 
whidi  have  been  directed  to  be  released  from  the  embargo,  and  have  not  acting  with 
■ince  arrived  at  any  foreign  port),  so  that  our  fleets  and  ships  shall  and  may  any  allied 
lawfully  seise  all  ships,  vessels,  and  goods  belonging  to  the  Emperor  of  All  fleet,  &c 
the  Russias,  or  his  subjects,  or  others  inhabiting  within  any  of  his  countries, 
territories,  or  dominions,  and  bring  the  same  to  judgment  in  any  of  the 
Courts  of  Admiralty  within  our  dominions  duly  authorized  and  required  to 
take  cognizance  thereof,  we  do  hereby  order  and  direct  that  the  net  produce 
of  all  such  prizes  taken  by  any  of  our  ships  or  vessels  of  war   (save  and 
except  when  they  shall  be  acting  on  any  conjunct  expedition  with  our  army, 
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u         '  *"  which  case  we  reserve  to  ourselves  the  division  and  distribution  of  all 

Procia  prize  and  booty  taken,  and  also  save  and  except  as  herein-after  mentioned), 

shall  be  for  the  entire  benefit  and  encouragement  of  our  flag  ofEcers,  cap- 
tains, commanders,  and  other  commissioned  officers  in  our  pay,  and  of  all 
subordinate,  warrant,  petty,  and  non-commissioned  officers,  and  of  the  sea- 
men, marines,  and  soldiers  on  board  our  said  ships  and  vessels  at  the  time 
of  the  capture,  after  the  same  shall  have  been  to  us  finally  adjudged  lawful 
prize. 

Whenever  any  prize  shall  be  taken  by  any  of  our  fleets,  squadrons,  ships, 
or  vessels  of  war  whilst  acting  in  conjunction  with  any  fleets,  squadrons, 
ships,  or  vessels  of  war  belonging  to  any  other  power  or  powers  in  alliance 
with  us,  our  High  Court  of  Admiralty,  or  the  Vice- Admiralty  Court  within 
our  dominions  adjudicating  thereon,  shall  apportion  to  such  ally  or  allies  a 
share  or  shares  of  the  proceeds  of  such  prize  or  prizes  proportionate  to  the 
number  of  officers  and  men,  &c.,  present  and  employed  on  the  part  of  such 
ally  or  allies  as  compared  with  the  number  of  officers  and  men^  &Cy  pre- 
aent  and  employed  on  our  behalf  in  such  capture  or  captures,  without  refer- 
ence to  their  respective  ranks,  and  the  share  or  shares  so  set  apart  for 
such  ally  or  allies  shall  be  transmitted  to  such  persons  as  may  be  duly  au- 
thorized on  behalf  of  such  ally  or  allies  to  receive  the  same. 

Ships  or  vessels,  being  in  ^ight  of  the  prize,  as  also  of  the  captor,  nnda 
circumstances  to  cause  intimidation  to  the  enemy  and  encouragement  to  the 
captor,  shall  be  alone  entitled  to  share  as  joint  captors. 

After  having  deducted  the  portion  set  apart  as  aforesaid  for  our  allies,  a 
distribution,  so  far  as  regards  her  Majesty's  forces,  shall  be  as  follows :  — 
The  flag  officer  or  officers  shall  have  one  twentieth  part  of  the  whole  net 
proceeds  arising  from  prizes  captured  from  the  enemy  by  any  of  the  ships 
or  vessels  under  his  or  their  command,  and  of  the  rewards  conferred  for  the 
same,  according  to  the  following  conditions  and  modifications,  save  and 
except  as  herein-after  provided  and  directed ;  that  is  to  say. 

When  there  is  but  one  flag  officer  he  shall  have  the  entire  one  twentieth 
part;  when  two  flag  officers  shall  be  sharing  together,  the  chief  shall 
have  two  thirds,  and  the  other  flag  officer  shall  have  the  remaining 
one  third  of  the  one  twentieth  part ;  and  when  there  shall  be  more 
than  two  flag  officers,  the  chief  shall  have  one  half  of  the  said  one 
twentieth  part,  and  the  remaining  half  shall  be  equally  divided  among 
the  junior  flag  officers  ;  commodores  of  the  first  class  and  captains  of 
the  fleet  to  share  as  flag  officers  :  provided  always,  that  no  flag  officer, 
unless  actually  on  board  any  of  our  ships  or  vessels  of  war,  and  at  the 
actual  takinf2[,  sinking,  burning,  or  otherwise  destroying  any  ship  or 
ships  of  war,  privateer  or  privateers,  belonging  to  the  enemy,  shall 
share  in  the  distribution  of  any  head  money  or  bounty  money  granted 
as  a  reward  for  taking;  sinking,  burning,  or  otherwise  destroying  any 
such  ship  or  vessel  of  the  enemy. 
That  no  flag  officer  commanding  in  any  port  in  the  United  Kingdom 
shall  share  in  the  proceeds  of  any  prize  captured  from  the  enemy  by 
any  ship  or  vessel  which  shall  sail  from  or  leave  such  port  by  order  of 
the  Lord  High  Admiral,  or  of  our  Commissioners  for  executing  the 
Office  of  Lord  High  Admiral. 
That  when  ships  or  vessels  under  the  command  of  several  flag  officers 
belonging  to  separate  stations  Fhall  be  joint  captors,  each  flag  officer 
shall  receive  a  proportion  of  the  one  twentieth  part,  according  to  the 
number  of  officers  and  men  present  under  the  command  of  each  such 
flag  officer ;  and  when  any  ship  or  vessel  under  orders  from  the  Lord 
High  Admiral,  or  from  our  Commissioners  for  executing  the  Office  of 
Lord  High  Admiral,  are  joint  captors  with  other  ships  or  vessels  un- 
der a  flag  or  flags,  the  like  regulations  as  to  the  apportionment  of  the 
flag  share  to  the  flag  officer  or  officers  are  to  be  observed. 
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With  reference  to  flag  officers,  it  is  to  be  noted  (a),  1S54. 

That  when  an  inferior  flag  officer  is  sent  to  reinforce  a  superior  officer  on 
any  station,  the  superior  flag  officer  shall  not  share  in  any  prize  taken 
by  the  inferior  flag  officer  before  he  has  arrived  within  the  limits  of 
that  station,  unless  the  inferior  officer  shall  have  received  some  order 
directly  from,  and  shall  be  acting  in  execution  of  some  order  issued  by, 
such  superior  flag  officer. 
No  chief  flag  officer  quitting  any  station,   except  upon  some  definite 
urgent  service,  and  with  the  intention  of  returning  to  the  station  as 
soon  as  such   service  is  performed,  shall  share  in  any  prize  taken 
by  our  ships  or  vessels  left  behind  after  he  has  passed  the  limits  of 
tlie  station,  or  after  he  has  surrendered  the  command  to  another  flag 
officer  appointed  by  the  Admiralty  to  command  in  chief  upon  such 
station. 
An  inferior  flag  officer  quitting  any  station  (except  when  detached  by 
orders  from  his  commander-in-chief  upon  a  special  service,  accom- 
panied with  orders  to  return  to  such  station  as  soon  as  the  service 
has  been  performed)  shall  have    no  share  in    prizes  taken   by  the 
ships  and  vessels  remaining  on  the  station  after  he  has  passed  the 
limits  thereof. 
In  like  manner  flag  officers  remaining  on  such  station  shall  not  share  in 
the  prizes  taken  by  such  inferior  officer,  or  by  ships  or  vessels  under 
his  immediate  command,  after  he  haa  quitted  the  limits  of  the  station^ 
except  he  has  been  detached  as  aforesaid. 
A  commander-in-chief  or  other  flag  officer  belonging  to  any  station 
shall  not  share  in  any  prize  or  prizes  taken  out  of  the  limits  of  that 
station  by  any  ship  or  vessel  under  the  command  of  a  flag  officer  of 
any  other  station,  or  under  orders  from  our  Commissioners  of  the  Ad- 
miralty, unless  such   commander-in-chief  or  flag  officer  is  expressly 
authorized  by  our  said  Commissioners  to  take  the  command  of  that 
station  in  which  the  prize  or  prizes  is  or  are  taken,  and  shall  actually 
have  taken  upon  him  such  command. 
Every  commodore  having  a  captain  under  him  shall  be  esteemed  a  flag 
officer  with  respect  to  the  twentieth  part  of  prizes  taken,  whether  he 
be  commanding  in  chief  or  serving  under  command. 
The  first  captain  to  the  admiral  and  commander-in-chief  of  our  fleet, 
and  also  the  first  captain  to  any  flag  officer  appointed  to  command  a 
fleet  of  ten  ships  of  the  line  or  upwards,  shall  be  deemed  to  be  a  flag 
officer  for  the  purpose  of  sharing  in  prize,  and  shall  be  entitled  to 
share  therein  as  the  junior  flag  officer  of  such  fleet. 
Any  officer  on  board  any  of  our  ships  of  war  at  the  time  of  capturing 
any  prize  or  prizes  who  shall  liave  more  commissions  than  one,  shall 
be  entitled  only  to  share  in  such  prize  or  prizes  according  to  the  share 
allotted  to  him  by  the  above-mentioned  distribution  in  respect  to  his 
superior  commission  or  office. 
And  with  reference  to  other  officers  it  is  to  be  noted,  that  a  captain, 
commander,  or  other  commanding  officer  of  a  ship  or  vessel,  shall  be 
deemed  to  be  under  the  command  of  a  flag  when  he  shall  have  received 
some  order  from,  or  be  acting  in  the  execution  of  some  order  issued  by,  a 
flag  officer,  whether  he  be  or  be  not  within  the  limits  of  the  station  of 
such  flag  officer ;  and  in  the  event  of  his  being  directed  to  join  a  flag  offi- 
cer on  any  station,  he  shall  be  deemed  to  be  under  the  command  of  such 
flag  officer  from  the  time  when  he  arrives  within  the  limits  of  the  station, 
which  circumstance  is  always  to  be  carefully  noted  in  the  log  book ;  and  it 

(a)  Decisions  respecting  the  Flag  share  will  be  found  in  3  C.  Rob.  60.,  4  C.Rob, 
36^.422.,  5  Ci  Rob.  209.,  2  Dods.  4\'J.,   1  Acton,  69.  239.,  1  Hagg.  129.     Also  in 
4  East,  238.,  6  East,  220.,  8  East,  .502.,  13  East,  574.,  1  Taunt  1.,  2  Taunt. ' 
2  M.  &  a  105.,  4  M.  &  S.  105,  n.  Black.  262.  4.  n.,  4  Doug.  202. 
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1854.  shall  be  considered  that  he  continues  under  the  flag  officer  of  such  station 

until  he  shall  have  received  some  order  directly  from,  or  be  acting  in  the 
execution  of  some  order  issued  by,  some  other  flag  officer,  duly  authorized, 
or  by  the  Lord  High  Admiral,  or  our  Commissioners  for  executing  the 
Office  of  Lord  High  Admiral. 

And  we  hereby  direct,  that  the  captain,  commander,  lieutenant  com- 
manding, master  commanding,  or  any  other  officer  duly  commanding  any 
ship,  sloop,  or  vessel  of  war  singly  taking  any  prize  from  the  enemy,  that 
is  to  say,  the  officer  actually  in  command  at  the  time,  shall  have  one  eighth 
of  the  remainder,  or  if  there  is  no  flag  one  eighth  of  the  entire  net  pro- 
ceeds, except  that  if  the  single  capturing  ship  be  a  rated  ship  having  a 
commander  under  the  captain,  the  commander  shall  take  a  portion  of  the 
one  eighth  part  as  if  he  were  commander  of  a  sloop,  according  to  the  pro- 
portion herein-after  set  forth  ;  and  if  more  than  one  commanding  officer  of 
the  same  rank  of  command  shall  be  entitled  to  share  as  joint  captors,  the 
one  eighth  shall  be  equally  divided  between  them ;  but  when  captains, 
commanders,  lieutenants  commanding,  and  masters  commanding,  respec- 
tively, our  ships  and  vessels  of  war,  and  commanders  under  captains  in 
rated  ships,  shall  share  together,  in  whatever  variety  of  combination,  the 
one  eighth  shall  be  so  divided  into  parts  for  a  graduated  apportionment  as 
to  provide  for  each  captain  receiving  six  parts  ;  each  commander  of  a  sloop, 
or  commander  under  a  captain  in  a  rated  ship,  three  parts ;  and  each 
lieuteilant  commanding,  or  master  commanding,  or  other  officer  actually 
commanding  a  small  vessel  of  war,  two  parts ;  which  we  hereby  direct  shall 
be  the  proportion  in  which  they  shall  respectively  share ;  commodores  of 
the  second  class,  and  field  officers  of  marines  or  of  land  forces  serving 
as  marines,  doing  duty  as  field  officers,  above  the  rank  of  m^jor,  to  share 
as  captains,  and  field  officers  of  marines  qr  of  land  forces  serving  as 
marines,  and  doing  duty  in  the  rank  of  major,  to  share  as  commanders  of 
sloops. 

And  we  farther  direct,  that  after  provision  shall  thus  have  been  made 
for  the  flag  share  (if  any),  and  for  the  ])ortion  of  the  commanding  officer 
or  officers  and  others  as  above  specified,  tlie  remainder  of  the  net  proceeds 
shall  be  distributed  in  ten  classes,  so  that  each  officer,  man,  and  boy  com- 
posing the  rest  of  the  complements  of  our  ships,  sloops,  and  vessels  of  war, 
and  actually  on  board  at  the  time  of  any  such  capture,  and  every  person 
present  and  assisting,  shall  receive  shares  or  a  share  according  to  his  class, 
ais  set  forth  in  the  following  scale :  — 

First  class :   Master  of  the  fleet,  inspector  of  steam  machinery  afloat 
when  embarked  with   a  fleet,  medical  inspector  or  deputy  medical 
inspector  when  embarked  with  a  fleet,  forty-five  shares  each. 
Second  class  :  Senior  lieutenant  of  a  rated  ship,  not  bearing  a  commander 
under  the  captain,  secretary  to  the  admiral  of  the  fleet  or  admiral 
commanding  in  chief,  thirty-five  shares  each. 
Third  class :  Sea  lieutenant,    master,  captain  of  marines,    of  marine 
artillery,  or  of  land  forces  doing  duty  as  marines,  whether  having 
higher  brevet  rank  or  not,  secretary  to  an  admiral  or  to  a  commodore 
of  the  first  class  not  commanding  in  chief,  chief  engineer,  twenty- 
eight  shares  each. 
Fourth  class :   Lieutenant  or  quarter  master  of  marines,  lieutenant  of 
marine  artillery,  lieutenant,  quarter  master,  or  ensign  of  land  forces 
doing  duty  as  marines,  secretary  to  a  commodore  of  the  second  class, 
chaplain,  surgeon,  paymaster,  naval   instructor,  mate,  assistant  sur« 
geon,  second  master,  clerk  in  charge,  passed  clerk,  assistant  engineer, 
gunner,  boatswain,  carpenter,  eighteen  shares  each. 
Fifth  class:  Midshipman,  master's  assistant,  pilot,  clerk  (not  passed), 
master-at-arms,   chief  gunner's  mate,   chief  boatswain's  mate^  chief 
carpenter's  mate,  chief  captain  of  the  forecastle,  admiral's  coxswain, 
chief  quarter  master,  seamen's  schoolmaster,  ship's  steward,  ship's 
cook^  ten  shares  each. 
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Sixth  class :   Naval  cadet,  clerk's  assistant,  captain's  coxswain^  ship's       ^  1854. 
corporal,  quarter  master,  gunner's  mate,  boatswain's  mate,  captain  of      p       ' 
the  forecastle,  captain  of  the  afterguard,  captain  of  the  hold,  captain 
of  the  main  top,  captain  of  the  fore  top,  coxswain  of  the  launch,  sail- 
maker,  ropemaker,   caulker,  leading  stoker,  blacksmith,  Serjeant  of 
marines,  ot  marine  artillery,  or  of  land  forces  doing  duty  as  marines, 
nine  shares  each. 
Seventh  class :  Captain  of  the  mast,  captain  of  the  mi  sen  top,  yeoman  of 
the  signals,  coxswain  of  the  barge,  coxswain  of  the  pinnace,  coxswain 
of  the  cutter,  second  captain  of  the  forecastle,  second  captain  of  the 
main  top,  second  captain  of  the  fore  top,  second  captain  of  the  after- 
guard, sailmaker's  mate,  caulker's  mate,  musician,  cooper,  armourer, 
corporal  of  marines  or  of  land  forces  doing  duty  as  marines,  bom- 
bardier of  marine  artillery,  head  krooman,  six  shares  each. 
Eighth  class :  Leading  seamen,  shipwright,  second  captain  of  the  hold, 
able  seamen,   carpenter's  crew,  sailmaker's  crew,  cooper  s  crew,  ar- 
mourer's crew,  yeoman  of  the  store  rooms,  steward's  assistant,  ordi- 
nary seamen,  blacksmith's  mate,  private  and  fifer  of  marines  or  of 
land  forces  doing  duty  as  marines,  gunner  of  marine  artillery,  painter, 
stoker,  coal  trimmer,  second  head  krooman,  sick   berth   attendant, 
bandsman,  tailor,  butcher,  three  shares  each. 
Ninth  class:    Cook's   mate,  ship's  steward's   boy,   admiral's  domestic, 
superintendent's    domestic,    admiral's    steward   and   cook,    captain's 
steward  and  cook,  ward  room  and  gun  room  steward  and  cook,  sub- 
ordinate officers'  steward  and  cook,  commander's  servant,  secretary's 
servant,  second  class  ordinary  seamen,  assistant  stoker,  barber,  boy  of 
the   first   class,    first   and   second    class   krooman,  supernumeraries, 
except  as  herein-after  provided,  persons  borne  merely  as  passengers 
and  not  declining  to  render  assistance  on  occasion  of  capture,  two 
shares  each. 
Tenth  class :  Boy  below  first  class,  one  share. 

All  supernumeraries  holding  ranks  in  the  service  above  the  ranks  or 
ratings  specified  in  the  fifth  class  of  this  our  Proclamation  who  have  been 
ordered  to  do  duty  in  any  of  our  ships  or  vessels  by  the  Lord  High  Ad. 
miral,  or  by  our  Commissioners  for  executing  the  Office  of  Lord  High 
Admiral,  by  the  senior  officer  of  the  fieet  or  squadron,  or  if  none  senior 
then  by  the  captain  or  commanding  officer  of  the  capturing  ship  or  vessel, 
if  not  by  special  authority  employed  in  higher  capacities,  shall  share  accord- 
ing to  the  rank  which  they  respectively  hold  in  the  service ;  but  in  all  cases, 
to  qualify  them  for  so  sharing,  and  not  merely  as  supernumeraries  in  tho 
ninth  class,  due  notation  of  their  being  thus  respectively  ordered  to  do  duty 
must  have  been  made  on  the  muster  books. 

And  with  respect  to  supernumeraries  of  ratings  in  the  service  below  the 
denominations  of  those  specified  in  the  fourth  class  of  this  our  Proclama- 
tion, and  who  at  full  victuals  are  engaged  in  the  ordinary  duties  of  the  ship^ 
it  is  our  will  and  pleasure  that  they  shall  always  share  according  to  the 
ratings  which  they  bear  in  the  service. 

And  in  order  tliat  our  royal  intentions  herein  may  be  duly  carried  into 
effect,  we  further  direct,  that  when  any  capture  is  made  from  the  enemy, 
the  captains  or  commanding  officers  of  our  ships  or  vessels  of  war  making 
the  same  shall  transmit  or  cause  to  be  transmitted,  as  soon  as  may  be,  to  the 
secretary  to  the  Admiralty,  a  true  and  perfect  list  of  all  the  officers,  seamen, 
and  marines,  soldiers,  and  others,  who  were  actually  on  board  on  the  ocea-* 
sion,  accompanied  by  a  separate  list  containing  the  names  of  those  belonging 
to  the  crew  who  were  absent  on  duty  or  otherwise  at  the  time,  specifying 
the  cause  of  such  absence,  each  list  to  contain  the  quality  of  the  service  of 
each  person,  together  with  the  respective  descriptions  of  men  taken  from 
the  description  book  of  the  ship  or  vessel,  and  their  several  ratings,  to  be 
subscribed  by  the  captain  or  eommanding  officer,  and  three  or  four  mottt  of 
the  chief  officers  on  board. 
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And  when  the  li^t  of  those  actually  on  hoard,  and  the  separate  list  of  per  • 
sons  ahsent  though  belonging  to  the  ship  or  vessel^  shall  have  been  verified 
on  examination  with  the  muster  books  lodged  as  official  records,  the  Ac 
countant-General  of  our  Navy  shall,  upon  request,  grant  to  the  agent  or 
agents  nominated  or  appointed  by  the  captors,  a  certificate  that  such  lists 
are  correct  or  have  been  corrected  as  occasion  may  require,  in  order  tiiat 
distribution  of  the  prize  or  other  proceeds  may  be  duly  made. 

And  in  the  event  of  difficulty  arising  with  respect  to  any  of  the  regula. 
tions  hereby  ordered,  or  if  any  case  should  occur  not  herein  provided  for,  or 
not  sufficiently  provided  for,  we  are  pleased  hereby  to  audiorize  the  Lord 
High  Admiral,  or  our  Commissioners  for  executing  the  Office  of  Lord  High 
Admiral  for  the  time  being,  to  issue  such  directions  thereupon  as  may  ap- 
pear just  and  expedient ;  which  directions  shall  have  the  same  force  and 
effect  as  if  specially  provided  for  in  this  our  royal  Proclamation. 

Given  at  our  Court  at  Buckingham  Palace,  this  29th  day  of  March  in 
the  year  of  our  Lord  1854,  and  in  the  seventeenth  year  of  our  reign. 

God  save  the  Queen. 


April!, 

Order  in 
Council  ex- 
tending to 
India  and  the 
Colonies  the 
indulgence 
granted  to 
Kussian  ves- 
sels by  Her 
Majesty's 
Order  in 
Council  of 
29th  March 
1854. 


No.  VL 

AT  THE  COURT  AT  BUCKINGHAM  PALACE, 
The  7th  day  of  April,  1854. 

PRESENT, 

THE  QUEEN'S  MOST  EXCELLENT  MAJESTY  IN  COUNCIL. 

Her  Majesty  being  compelled  to  declare  war  against  his  Imperial  Migesty 
the  Emperor  of  All  the  Russias,  and  being  desirous  to  lessen  as  much  as 
possible  the  evils  thereof,  is  pleased,  by  and  with  the  advice  of  her  Privy 
Council,  to  order,  and  it  is  hereby  ordered,  that  Russian  merchant  vessels 
which,  at  the  time  of  the  publication  of  this  Order,  shall  be  in  any  ports  or 
places  in  her  Majesty's  Indian  territories  under  the  government  of  the 
East  India  Company,  or  within  any  of  her  Majesty's  foreign  or  colonial 
possessions,  shall  be  allowed  thirty  days  from  the  time  of  the  publication 
of  this  Order  in  such  Indian  territories,  or  foreign  or  colonial  possession, 
for  loading  their  cargoes  and  departing  from  such  ports  or  places ;  and 
that  such  Russian  merchant  vessels,  if  met  at  sea  by  any  of  her  Majesty's 
ships,  shall  be  permitted  to  continue  their  voyage  if,  on  examination  of 
their  papers,  it  shall  appear  that  their  cargoes  were  taken  on  board  before 
the  expiration  of  the  above  term  ;  provided  that  nothing  herein  contained 
shall  extend,  or  be  taken  to  extend,  to  Russian  vessels  having  on  board  any 
officer  in  the  military  or  naval  service  of  the  enemy,  or  any  article  prohibited 
or  contraband  of  war,  or  any  despatch  of  or  to  the  Russian  Government. 

And  it  is  hereby  further  ordered  by  her  Majesty,  by  and  with  the  advice 
of  her  Privy  Council  as  aforesaid,  tliat  any  Russian  merchant  vessel  which, 
prior  to  the  29th  day  of  March  now  last  past,  shall  have  sailid  from  any 
foreign  port,  bound  for  any  port  or  place  in  any  of  her  Majesty's  Indian 
territories,  or  foreign  or  colonial  possessions,  shall  be  permitted  to  enter 
such  port  or  place,  and  to  discharge  her  cargo,  and  afterwards  forthwith  to 
depart  without  molestation  ;  and  that  any  such  vessel,  if  met  at  sea  by 
any  of  her  Majesty's  ships,  shall  be  permitted  to  continue  her  voyage  to  any 
port  not  blockaded. 

And  the  Right  Honourable  the  Lords  Commissioners  of  her  Majesty's 
Treasury,  the  Lords  Commissioners  of  the  Admiralty,  and  her  Mjgesty's 
principal  Secretary  of  State  for  War  and  the  Colonies,  the  Right  Honourable 
the  Commissioners  for  the  afiairs  of  India,  and  all  governors,  officers,  and 
authorities  whom  it  may  concern,  in  her  Majesty's  East  Indian,  foreign, 
and  colonial  possessions,  are  to  give  the  necessary  directions  herein  as  to 
them  may  respectively  appertain.  C«  C.  Grevili.b. 
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AT   THE  COITRT   AT   BUCKINGHAM  PALACE, 
The  7th  Day  of  April.  1854. 

PRESENT,  ^  S54. 

THE  QUEEN'S  MOST  EXCELLENT   MAJESTY  IN  COUNCIL.  "TToT' 

It  is  this  day  ordered  by  her  Majesty,  by  and  with  the  advice  of  her  Privy    Order  in 
Council,  that  no  ships  or  vessels  belonging  to  any  of  her  Majesty's  subjects  Council  for 
be  permitted  to  enter  and  clear  out  for  any  of  the  ports  of  Russia  until  fur-   pr**v®°^*"g  . 
ther  order ;  and  her  Majesty  is  further  pleased  to  order,  that  a  general  ^^^  f^^  Russia 
embargo    or    stop    be  made  of   all    Russian   ships    and  vessels  whatso-   and  ordering  ' 
ever  now   within    or  which  shall  hereafter   come  into  any  of  the  ports^   a  general  em- 
harbours^  or  roads,   within  her  Majesty's  islands  of  Jersey,  Guernsey,   bargo  or  stop 
Aldemey,  and  Sark,  and  the  Isle  of  Man,  together  with  all  persons  and  *^^-^**^ 
effbcts  on  board  the  said  ships  or  vessels :  provided  always,  that  nothing   channel  Is- 
herein  contained  shall  extend  to  any  ships  or  vessels  specified  or  comprised   lands  and  the 
in  a  certain  Order  of  her  Magesty  in  Council,  dated  the  29th  day  of  March    Isle  of  Man. 
last,  for  exempting  fVom  capture  or  detention  Russian  vessels  under  special 
circumstances ;  and  her  Majesty  is  pleased  further  to  order,  and  it  is  here- 
by ordered,  that  the  utmost  care  be  taken  for  the  preservation  of  all  and 
every  part  of  the  cargoes  on  board  any  of  the  said  ships  or  vessels,  so  that 
no  damage  or  embezzlement  whatever  be  sustained. 

And  the  Lieutenant-Governors  of  her  Majesty's  islands  of  Jersey, 
Guernsey,  Aldemey,  and  Sark,  and  of  the  Isle  of  Man,  for  the  time  being, 
are  to  give  the  necessary  directions  herein  as  to^  them  may  respectively  ap« 
pertain,  and  to  return  an  account  of  their  proceedings  to  this  board. 

C.  C.  Greville 


No.  VIIL 


AT   THE  COURT  AT  WINDSOR, 
The  15th  Day  of  April,  1854. 

PRESENT, 

THE   QUEENS   MOST   EXCELLENT  MAJESTY  IN  COUNCIL.  A    a  \5 

Wherbas  her  Majesty  was  graciously  pleased,  on  the  28th  day  of  March   Order  in 
last,  to  issue  her  royal  declaration  in  the  following  terms  :  Council  in 

"  Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and  furtherance  of 
Ireland,  having  been  compelled  to  take  up  arms  in  support  of  an  ally,  is   ^^^  Majestys 
desirous  of  rendering  the  war  as  little  onerous  as  possible  to  the  powers  ^he  28th  March 
with  whom  she  remains  at  peace.  1854,  re- 

"  To  preserve  the  commerce  of  neutrals  from  all  unnecessary  obstruc-  specting  the 
tion,  her  Majesty  is  willing,  for  the  present,   to  waive  a  part  of  the  belli-  ^^^^  of  nea- 
gerent  rights  appertaining  to  her  by  the  Law  of  Nations.  B*ti*h     b- 

"  It  is  impossible  for  her  Majesty  to  forego  the  exercise  of  her  right  of  jp^ts. 
seizing  articles  contraband  of  war,  and  of  preventing  neutrals  from  bearing 
the  enemy*s  despatches,  and  she  must  maintain  the  right  of  a  belligerent  to 
prevent  neutrals  from  breaking  any  effective  blockade  which  may  be  esta- 
blished with  an  adequate  force  against  the  enemy's  forts,  harbours,  or  coasts. 

**  But  her  Majesty  will  waive  the  right  of  seizing  enemy's  property  laden 
on  board  a  neutral  vessel  unless  it  be  contraband  of  war. 

"  It  is  not  her  Majesty's  intention  to  claim  the  confiscation  of  neutral 
property,  not  being  contraband  of  war,  found  on  board  enemy's  ships ;  and 
her  Migesty   further  declares,  that  being  anxious  to  lessen  as  much  at 
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possible  the  evils  of  war,  and  to  restrict  its  operations  to  the  regularly  or- 
ganised forces  of  the  country,  it  is  not  her  present  intention  to  issue  letters 
of  marque  for  the  commissioning  of  privateers/* 

Now  it  is  this  day  ordered,  by  and  with  the  advice  of  her  Privy  Council, 
that  all  vessels  under  a  neutral  or  friendly  flag,  being  neutral  or  friendly 
property,  shall  be  permitted  to  import  into  any  port  or  place  in  her  Majesty's 
dominions  all  goods  and  merchandise  whatsoever,  to  whomsoever  the  same 
may  belong;  and  to  export  from  any  port  or  place  in  her  Majesty's 
dominions  to  any  port  not  blockaded  any  cargo  or  goods,  not  being  contra- 
band of  war,  or  not  requiring  a  special  permission,  to  whomsoever  the  same 
may  belong. 

And  her  Majesty  is  further  pleased,  by  and  with  the  advice  of  her  Privy 
Council,  to  order,  and  it  is  hereby  further  ordered,  that,  save  and  except 
only  as  aforesaid,  all  the  subjects  of  her  Migesty  and  the  subjects  or  citizens 
of  any  neutral  or  friendly  state  shall  and  may,  during  and  notwithstanding 
the  present  hostilities  with  Russia,  freely  trade  with  all  ports  and  places 
wheresoever  situate  which  shall  not  be  in  a  state  of  blockade,  save  and 
except  that  no  British  vessel  shall,  under  any  circumstances  whatsoever, 
either  under  or  by  virtue  of  this  Order  or  otherwise,  be  permitted  or  em- 
powered to  enter  or  communicate  with  any  port  or  place  which  shall  belong 
to  or  be  in  the  possession  or  occupation  of  her  Majesty's  enemies. 

And  the  Right  Honourable  the  Lords  Commissioners  of  her  Migetty  i 
Treasury,  the  Lords  Commissioners  of  the  Admiralty,  the  Lord  Warden 
of  the  Cinque  Ports,  and  her  Migesty's  principal  Secretary  of  State  for 
War  and  the  Colonies,  are  to  give  the  necessary  directions  herein  as  to  Uiem 
may  respectively  appertain. 

C.  C.  Gbkviixb. 
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No.  IX. 

AT   THE  COURT  AT   WINDSOR, 
The  15th  Day  of  April,  1854. 

PRESENT, 

THE  QUEEN'S  MOST  EXCELLENT  MAJESTY  IN  COUNCIL. 

Wbereas  by  an  Order  of  her  Migesty  in  Council  of  the  2Qth  of  March 
last,  it  was  amongst  other  things  ordered,  *'  that  any  Russian  merchant 
vessel  which  prior  to  the  date  of  this  order  shall  have  sailed  from  any 
foreign  port,  bound  for  any  port  or  place  in  her  M{gesty*s  dominions,  shall 
be  permitted  to  enter  such  port  or  place  and  to  discharge  her  cai^o,  and 
afterwards  forthwith  to  depart  without  molestation,  and  that  any  snch 
vessel,  if  met  at  sea  by  any  of  her  Majesty's  ships,  shall  be  permitted  to 
continue  her  voyage  to  any  port  not  blockaded :  " 

And  whereas  her  Majesty,  by  and  with  the  advice  of  her  said  Council, 
is  now  pleased  to  alter  and  extend  such  part  of  the  said  Order  :  It  is  hereby 
ordered,  by  and  with  such  advice  as  aforesaid,  as  follows ;  that  is  to  say,— 
That  any  Russian  merchant  vessel  which,  prior  to  the  15th  day  of  May 
1854,  shall  have  sailed  from  any  port  of  Russia,  situated  either  in  or  upon 
the  shores  or  coasts  of  the  Baltic  Sea  or  of  the  White  Sea,  bound  for  any 
port  or  place  in  her  Majesty's  dominions,  shall  be  permitted  to  enter  such 
last-mentioned  port  or  place,  and  to  discharge  her  cargo,  and  afterwards 
forthwith  to  depart  without  molestation ;  and  that  any  such  vessel,  if  met 
at  sea  by  any  of  her  Majesty's  ships,  shall  be  permitted  to  continue  her 
voyage  to  any  port  not  blockaded. 

And  her  Majesty  is  pleased,  by  and  with  the  advice  aforesaid,  further  to 
order^  and  it  is  hereby   further   ordered,  that  in  all  other  reipects  bcr 
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Majesty'*  aforesaid  Order  in  Council  of  the  29th  day  of  March  last  shall       .  ^^^^'  ^ 
be  and  remain  in  full  force,  effect,  and  operation.  Order  im 

And  the  Right  Honourable  the  Lords  Commissioners  of  her  Majesty's        Council. 
Treasury,  the  Lords  Commissioners  of  the  Admiralty,  and  the  Lord  War- 
den of  the  Cinque  Ports,  are  to  give  the  necessary  directions  herein  as  to 
them  may  respectiyely  appertain. 

C.  C.  GRBVUiLB. 


No.  X. 

INSTRUCTIONS 


For  the  Commanders  of  her  Majesty's  Ships  and  Vessels  of 
War,  as  to  the  Disposal  of  Captured  Vessels. 

Abttolb  I. — The  commanders  of  her  Majesty's  ships  and  vessels  of  war 
shall  send  all  ships,  vessels,  and  goods,  which  they  shall  seize  and  take,  into 
such  port,  within  her  Majesty's  dominions,  as  shall  be  most  convenient  for 
them,  in  order  to  have  the  same  legally  adjudged  in  the  High  Court  of 
Admindty  of  England,  or  in  some  other  Admiralty  Court  lawfully  autho* 
rized  to  take  cognizance  of  matters  of  prize. 

Article  II. —  After  such  ships,  vessels,  and  goods  (save  as  to  ships  of 
war)  shall  have  been  taken  into  any  such  port,  the  captor,  or  one'of  his 
chief  officers,  or  some  other  person  present  at  the  capture,  shall  bring  or 
send,  as  soon  as  possibly  may  be,  three  or  four  of  the  principal  persons  be- 
longing to  the  captured  ship  or  vessel  (two  of  whom  shall  always,  if  pos- 
sible, be  either  itke  master,  supercargo,  mate,  or  boatswain),  before  the 
Judge  of  the  High  Court  of  Admiralty  of  England,  or  his  surrogate,  or 
before  the  Judge  of  some  other  Admiralty  Court  within  the  British  do- 
minions, lawfully  authorized  as  aforesaid,  or  such  persons  as  shall  be  law- 
fully commissioned  in  that  behalf,  to  be  sworn  and  examined  upon  such 
interrogatories  as  shall  tend  to  the  discovery  of  the  truth  concerning  the 
interest  or  property  of  such  ship  or  ships,  vessel  or  vessels,  and  of  the 
goods,  wares,  merchandise,  and  other  effects  found  therein ;  and  the  captor 
shall  also  at  the  time  of  producing  the  aforesaid  persons  to  be  examined, 
and  before  any  monition  shall  be  issued,  bring  and  deliver  into  the  hands 
of  the  Judge  of  the  High  Court  of  Admiralty  of  England,  his  surrogate,  or 
the  Judge  of  some  other  Admiralty  Court  within  the  British  dominions 
lawfully  authorized,  or  others  commissioned  for  that  purpose  as  aforesaid, 
all  such  books,  papers,  passes,  sea  briefs,  charter-parties,  bills  of  lading, 
cockets,  letters,  and  other  documents  and  writings  whatsoever  as  shall  be 
delivered  up,  or  found  on  board  any  such  ship  or  vessel ;  and  the  captor, 
or  one  of  his  chief  officers,  or  some  other  person  who  was  present  at  the 
capture,  and  saw  the  said  papers  and  writings  delivered  up,  or  otherwise 
found  on  board  at  the  time  of  the  capture,  shall  make  oath  that  the  said 
papers  and  writings  are  brought  and  delivered  in,  as  they  were  received  and 
taken,  without  any  fraud,  addition,  subduction,  alteration,  or  embezzlement 
whatever,  or  otherwise  shall  account  for  the  same  upon  oath  to  tiie  satis- 
faction of  the  Court. 

Articlk  III.  —  AU  ships,  vessels,  goods,  wares,  merchandises,  and  other 
effects  (save  as  to  ships  of  war)  so  captured  as  aforesaid  shall,  immediately 
upon  being  brought  into  port,  be  delivered  over  into  the  custody  of  the 
marshal  or  other  duly  qualified  officer  of  the  High  Court  of  Admiralty  of 
England,  or  other  Court  of  Admiralty  commis^oned  as  aforesaid,  or  in  the 
absence  of  any  such  officer  into  the  custody  of  the  collector,  comptroller,  or 
other  principal  officer  of  the  customs,  or  navigation  laws,  and  such  ships, 
vessels,  goods,  wares,  merchandises,  and  effects  shall  be  kept  and  preserved. 
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1854.  and  no  part  thereof  shall  be  sold^  spoiled,  wasted,  or  diminished^  and  the 

kulk  thereof  shall  not  be  broken  (save  only  in  case  of  urgent  necessity,  or 
by  decree  of  the  Court),  until  final  judgment  shall  have  been  given  in  the 
said  Court  of  Admiralty  touching  and  concerning  the  same. 

Article  IV.  —  If  any  ships  or  vessels  belonging  to  her  Majesty,  or  her 
subjects,  or  to  any  of  her  allies,  or  their  subjects,  shall  be  found  in  distress 
by  being  in  fight,  set  upon,  or  captured  by  the  enemy,  or  by  reason  of  any 
other  accident,  the  commanders  of  her  Majesty's  ships  and  vessels  of  war 
shall  use  their  best  endeavours,  and  give  aid  and  succour,  and  to  the  utmost 
of  their  power  labour  to  re-capture  and  free  the  same  from  the  enemy,  or 
such  other  distress. 

Article  V.  —  The  commanders  of  her  Majesty's  ships  and  vessels  of 
war  shall  not  ransom,  or  agree  to  ransom,  or  quit  or  set  at  liberty,  any  ship 
or  vessel,  goods  or  wares,  merchandises,  or  other  effects  belonging  to  the 
enemy,  which  shall  have  been  seized  and  taken  by  them,  save  only  in  case 
of  urgent  necessity. 

Article  VL  —  The  commanders  of  her  Magesty*s  ships  and  vessels  of 
war  shall  carry  all  persons  taken  on  board  of  any  captured  men  of  war,  or 
other  ships  or  vessels,  to  ports  at  which  there  are  or  shall  be  established 
depots  for  the  reception  of  prisoners  of  war,  and  shall  there  deliver  them 
over  to  such  persons  as  shall  be  duly  authorieed  to  receive  and  take  charge 
of  them  ;  and  no  such  commander  or  other  officer  shall  presume,  uxK>n  any 
pretence  whatever,  to  land,  release,  or  deliver  over  any  such  persons  at  any 
other  place,  to  any  other  person,  or  in  any  other  manner  than  as  aforesaid. 

Article  VII.  —  The  commanders  of  her  Majesty's  ships  and  vessels  of 
war  shall  not,  until  further  orders,  capture,  detain,  or  molest  any  ship  or 
vessel  belonging  to  any  subject  or  citizen  of  any  state  in  amity  with  her 
Migesty,  solely  by  reason  of  enemy's  goods  being  laden  on  board  her,  nor 
shall  they,  until  further  orders,  capture,  detain,  or  molest  any  goods, 
wares,  merchandises,  and  effects,  laden  on  board  the  same,  solely  by  reason 
of  their  belonging  to  the  enemy. 

Article  VIII.  —  The  commanders  of  her  Majesty's  ships  and  vessels 
of  war  shall  seize,  detain>  and  capture  all  ships  and  vessels  laden  wholly  or 
in  part  with  arms,  ammunition,  naval  or  military  stores,  officers,  troops, 
seamen,  or  despatches,  or  any  other  contraband  of  war,  which  is  destined 
for  the  use  of  the  enemy,  and  shall  send  such  ships  or  vessels,  and  contra- 
band (except  as  hereinafter  mentioned,)  into  some  port  within  her  Ma- 
jesty's dominions,  for  adjudication  before  the  High  Court  of  Admiralty  of 
England,  or  some  other  Court  of  Admiralty  duly  authorized  to  take 
cognizance  thereof;  provided,  that  if  any  such  ships,  vessels,  or  contraband 
be  owned  by  subjects  of  France,  the  same  Fhall  be  taken  into  some  port  of 
France  for  adjudication. 

Article  IX. — The  commanders  of  her  Majesty's  ships  and  vessels  of 
war  shall  seize  all  ships  or  vessels,  and  the  goods,  merchandise,  and  effects 
laden  therein,  to  whomsoever  belonging,  that  shall  be  found  attempting  to 
violate  any  blockade  of  the  ports,  harbours,  or  coasts  of  the  enemy,  and 
shall  send  them  (except  as  hereinafter  excepted)  into  some  port  within 
her  Majesty's  dominions,  for  adjudication  before  the  High  Court  of  Ad- 
miralty duly  commissioned  to  take  cognizance  thereof ;  provided,  that  if 
such  ships  or  vessels  be  owned  by  subjects  of  France  the  same  shall  be 
taken  into  some  port  of  France  for  adjudication. 

Article  X  —  In  case  her  Majesty  shall  declare  any  ports,  harbours,  or 
coasts  to  be  in  a  state  of  blockade,  the  commanders  of  her  Majesty's  ships 
and  vessels  of  war  are  hereby  enjoined  to  stop  all  neutral  vessels,  which 
they  shall  meet  at  sea,  destined  to  the  said  port^s,  harbours,  or  coasts,  and 
if  they  shall  appear  to  be  ignorant  of  the  existence  of  the  said  blockade, 
and  have  no  contraband  of  war  on  board,  they  shall  turn  them  away, 
apprising  them  that  the  said  ports,  harbours,  or  coasts  are  in  a  state  of 
blockade,  and  shall  write  a  notice  to  that  effect  upon  one  or  more  of  the 
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principal  ship^s  papers ;  and  if  any  neutral  ship  or  vessel^  which  shall  appear  1854. 

to  have  been  so  warned,  or  to  have  been  otherwise  informed  of  the  existence   ,  ' 

of  the  blockade,  or  to  have  sailed  from  her  last  port,  after  it  may  reasonably 
be  supposed  that  notification  of  the  blockade  had  been  made  public  there, 
shall  yet  be  found  attempting  or  intending  to  violate  such  blockade,  such 
vessel  shall  be  seized,  and  sent  into  some  port  within  her  Majesty's  domi- 
nions, for  legal  adjudication  before  the  High  Court  of  Admiralty  of  Eng- 
land, or  some  other  Court  of  Admiralty  duly  commissioned  to  take  cog- 
nizance thereof;  provided,  that  if  such  ship  or  vessel  be  owned  by  subjects 
of  France  the  same  shall  be  taken  into  some  port  of  France  for  adjudication. 
And  if  any  neutral  ship  or  vessel  be  found  coming  out  of  any  blockaded 
port,  which  she  shall  previously  have  entered  in  breach  of  such  blockade, 
or  if  she  shall  have  any  goods  or  merchandise  on  board  laden  after  know- 
ledge of  the  blockade,  such  ship  or  vessel,  and  the  goods,  wares,  mer- 
chandises, and  other  effects  on  board  the  same  shall  in  like  manner  be 
seized,  and  sent  in  for  adjudication;  provided  that,  if  such  ship  or  vessel 
be  owned  by  subjects  of  France,  she  sliall  be  taken  into  some  port  of  France 
for  adjudication.  But  any  neutral  ship  or  vessel  coming  out  of  any  such 
blockaded  port,  in  ballast,  or  having  only  goods  or  merchandise  on  board 
laden  before  the  knowledge  of  the  blockade,  shall  be  suffered  to  pass,  except 
there  be  other  grounds  for  detaining  her,  and  a  notice  and  warning  shall 
be  written  upon  one  or  more  of  her  principal  ship's  papers,  prohibiting 
such  vessel  from  again  attempting  to  enter  such  port  during  the  existence 
of  the  blockade. 


No.  XL 

STANDING  INTERROGATORIES. 

Standing  interrogatories  to  be  administered  on  behalf  of  our  Sovereign 
Lady  Victoria,  by  the  Grace  of  God  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith.  To  all  Commanders,  Masters, 
Officers,  Mariners,  and  other  persons  found  on  board  any  ship  or 
vessel  which  hath  been  or  shall  be  seized  or  taken  as  prize  by  any 
of  her  Majesty's  ships  or  vessels  of  war,  concerning  such  cap- 
tured ships  or  vessels,  or  any  goods,  wares,  or  merchandise  on 
board  the  same^  examined  as  witnesses  in  preparatory  during  the 
present  hostilities. 

Let  each  witness  be  asked  the  following  questions,  and  let  his  answer  to 
each  question  be  written  down  distinctly  and  separately. 

1 .  What  are  your  true  names  ?  Where  were  you  born  ?  In  what 
place  or  places  have  you  lived  during  the  seven  years  last  past  ?  Where  do 
you  now  live,  and  how  long  have  you  lived  in  that  place  ?  To  what  prince, 
state,  or  power  are  you  now,  or  have  you  at  any  previous  time,  and  when, 
been  a  subject  ?  or  said  or  represented  that  you  were  a  subject  ?  Have  you 
ever,  and  when,  taken  any  and  what  oath  of  allegiance,  and  to  whom  ?  or 
obtained,  or  received,  or  applied  for  any  and  what  certificate  of  your  being  a 
citizen  or  subject  of,  or  entitled  to  the  protection  of,  any  and  what  state  or 
country  ?  Of  what  cities  or  towns  have  you  ever  been  admitted  a  burgher 
or  freeman  ?  And  when  and  in  what  manner  were  you  so  admitted  ?  How 
long  have  you  resided  there  since  you  were  so  admitted  ?  Where  have  you 
since  resided?  What  did  you  pay  for  your  aforesaid  admission  }  Are  you 
married?      If  yea,  where  do  your  wife  and  family  reside? 

2.  Were  you  present  at  the  time  of  the  taking  and  seizing  of  the  ship  or 
her  lading,  or  any  of  the  goods  or  merchandises  concerning  which  you  are 
now  examined  ?  Had  the  ship  concerning  which  you  are  now  examined, 
any  and  what  commission  or  letters  of  marque  ?    If  she  had,  what  was  that 
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commission  or  letter  of  marque^  and  by  whom^  when^  and  where  was  it 
granted  ? 

3.  In  what  port  or  place^  by  latitude  and  longitude,  bearing  and  dis- 
;tance,  and  in  what  year,  month,  and  day  were  the  ship  and  goods,  concern- 
ing which  you  are  now  examined,  taken  and  seized  ?  Upon  what  pretence, 
and  for  what  reasons,  were  they,  or  any,  and  what  part  thereof,  so  seiied  ? 
Into  what  port  or  place  were  they  carried  ?  Under  what  colours  did  the 
said  ship  sail  first  on  her  Yoyage  ?  What  colours  had  she  hoisted  or  flying 
when  seized  or  captured  ?  What  other  colours  had  she  on  board,  and  for 
what  reason  had  she  such  othei^  colours  ?  Did  she  ever,  and  when,  hoist 
the  same,  or  any,  and  which  of  them  ?  Was  any  resistance  made  at  the 
time  the  said  ship  was  taken  ?  and,  if  yea,  what  sort  of  resistance,  and  by 
whom  ?  Were  any  and  what  description  of  fire  arms,  or  cannon,  or 
muskets,  or  any  other  and  what  kind  of  weapons  used  in  such  resistance  ? 
By  whom,  or  by  what  ship  or  ships  were  you  taken  ?  Was  such  vessel  a 
ship  of  war,  or  a  Yessel  acting  without  any  commission  as  you  believe  ? 
Were  any  other,  and,  if  yea,  what  ships  in  sight  at  the  time  of  the  capture? 

4.  What  is  the  name  of  the  master  or  commander  of  the  captured  ship 
concerning  which  you  are  now  examined  ?  How  long  have  you  known  the 
said  master  ?  Who  appointed  him  to  command  the  said  ship  ?  Where 
and  when  did  he  first  take  possession  of  her,  and  at  what  time  ?  and  who 
by  name  delivered  the  possession  of  her  to  him  ?  Where  is  such  person  ? 
and  where  is  the  master  now  ?  Where  is  the  fixed  place  of  abode  of  each 
of  them  ?  If  the  witness  replies  that  either  has  no  fixed  place  of  abode, 
then  ask  him  where  was  the  last  place  of  abode  of  such  person  ?  And 
where  did  he  generally  reside  ?  How  long  has  he  lived  there  ?  Where 
was  he  born,  and  of  what  state  is  he  now  a  subject  ?  Is  he  married  ?  If 
yea,  where  do  his  wife  and  family  reside  ? 

5.  Of  what  tonnage  or  burthen  is  the  ship  concerning  which  you  are  now 
examined  ?  What  was  the  number  of  mariners  on  board  her  when  you 
joined  her  ?  And  at  the  time  of  her  capture  or  seizure  ?  And  of  what 
country  was  each  of  the  said  mariners  ?  Did  all  such  mariners  come  on 
board  at  the  same  port  ?  And  if  nay,  at  what  ports  did  they  severally  come 
on  board  ?  Who  shipped  or  hired  each  of  them,  and  when  and  where  were 
they  so  shipped  or  hired  ?  and  for,  or  upon,  what  voyage  ? 

6.  Had  you,  or  any,  and  which  of  the  officers  or  mariners  belonging  to 
the  ship  concerning  which  you  are  now  examined  any,  and  if  yea,  what 
part,  share,  or  interest  in  the  said  ship  or  her  lading?  Set  forth  who 
among  the  said  officers  or  mariners  are  so  interested,  and  to  what  extent 
you  or  they  are  so  interested  ?  Did  you  belong  to  the  ship  at  the  time 
she  was  seized  and  taken  ?  If  yea,  in  what  capacity  ?  How  long  have 
you  known  the  said  ship  ?  When  and  where  did  you  first  see  her  ? 
Where  was  she  built  ? 

7*  What  is  the  name  of  the  said  ship  ?  How  long  has  she  been  so 
called?  Do  you  know  of  any  other  name  or  names  by  which  she  has  ever 
and  when  been  called  ?  If  yea,  set  forth  such  names,  and  when,  and  why, 
and  for  how  long  she  was  called  by  each  or  any  of  such  names  ?  Had  she 
any  passport  or  sea-brief  on  board  ?  and  if  yea,  from  whom  ? 

8.  To  what  ports  and  places  did  she  sail  during  the  said  voyage  before 
she  was  taken  ?  Where  did  the  voyage  on  which  she  was  tidcen  begin  ? 
and  where  was  it  to  have  ended  ?  Set  forth  the  nature  of  every  voyage  the 
said  ship  has  sailed  upon,  and  the  quality  of  every  cargo  the  said  ship  has 
carried  from  the  time  you  have  known  her  up  to  the  time  of  her  capture, 
and  state  at  what  port  each  of  such  cargoes  has  been  delivered.  From  what 
ports  and  at  what  time,  particularly  from  the  last  clearing  port,  did  the 
said  shij)  sail  previously  to  the  capture?  Under  whose  direction  and 
management  has  she  usually  been  with  respect  to  her  employment  or  trade? 
Witli  whom  do  you  correspond  on  the  concerns  of  the  vessel  or  her  cargo  ? 
Q,  What  lading  did  the  said  ship  carry  at  the  time  of  her  setting  sail  in 
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her  last  voyage^  and  what  particular  sort  of  lading  and  goods  had  she  on 
board  at  the  time  she  was  taken  ?  In  what  year,  month,  and  place,  was 
the  same  put  on  board  her  ?  Set  forth  the  different  species  of  the  lading, 
specifying  the  quantity  of  each  species. 

10.  Who  were  the  owners  of  the  ship,  concerning  which  you  are  now 
examined,  at  the  time  when  she  was  seized  ?  How  do  you  know  that  such 
persons  were  the  owners  at  such  time?  Of  what  nation  or  country 
are  such  owners  by  birth  ?  Where  do  they  reside  ?  and  where  do  their 
wives  and  families  reside  ?  How  long  have  they  resided  there  ?  Where 
did  they  reside  before,  to  the  best  of  your  knowledge  ?  Of  what  princes, 
states,  or  powers  are  they  subjects  or  citizens  ? 

1 1 .  Was  any  bill  of  sale,  or  any  and  what  similar  document  of  transfer, 
made  ? — and,  if  yea,  by  whom  ? — to  the  aforesaid  owners  of  the  said  ship? 
If  any  was  made,  in  what  month,  year,  where,  and  before  what  witnesses 
was  such  bill  of  sale  or  similar  document  of  transfer  made  ?  Where  did 
you  last  see  it,  and  what  is  become  of  it  ?  Was  any,  and  what,  engagement 
entered  into  concerning  the  purchase  further  thau  what  appears  upon  the 
bill  of  sale  ?  If  yea,  was  it  verbal,  or  in  writing  ?  If  in  writing,  where 
did  you  last  see  such  writing,  and  what  has  become  of  it  ? 

12.  Was  the  said  lading  put  on  board  in  one  port,  and  at  one  time,  or  in 
several  ports,  and  at '  several  times  ,*  and  in  what  ports  by  name,  and  at 
what  times  particularly  ?  Set  forth  what  quantities  of  each  sort  of  goods 
were  shipped  at  each  port  ? 

IS.  What  are  the  names  of  the  respective  laders,  or  owners,  or  con- 
signees of  the  said  goods  ?  AVliat  countrymen  are  they  ?  Where  do  they 
now  live  and  carry  on  their  business  or  trade  ?  How  long  have  they  re- 
aided  there  ?  Where  did  they  reside  before,  to  the  best  of  your  knowledge? 
And  where  were  the  said  goods  to  be  delivered,  and  for  whose  real  account, 
risk,  or  benefit  ?  Have  any  of  the  said  consignees  or  laders  any,  and  what, 
interest  in  the  said  goods  ?  If  yea,  whereon  do  you  found  your  belief  that 
they  have  such  interest  ?  Can  you  take  upon  yourself  to  swear  that  you 
believe  that  at  the  time  of  the  lading  the  cargo,  and  at  the  present  time,  and 
also  if  the  said  goods  shall  be  restored  and  unladen  at  the  destined  ports, 
the  goods  did,  do,  and  will  belong  to  the  same  persons,  and  to  none  others  ? 

14.  How  many  bills  of  lading  were  signed  for  the  goods  seized  on  board 
the  said  ship  ?  Were  any  of  those  bills  of  lading  false  or  colourable,  or 
were  any  bills  of  lading  signed  which  were  different  in  any  respect  from 
those  which  were  on  board  the  ship  at  the  time  she  was  taken  ?  What 
were  the  contents  of  such  other  bills  of  lading,  and  what  became  of  them  ? 

15.  Are  there  anywhere  in  Great  Britain,  and  where  particularly,  any 
bills  of  lading,  invoices,  letters,  or  instruments  relative  to  the  ship  and  goods 
concerning  which  you  are  now  examined  ?  If  yea,  set  forth  where  they 
are,  and  in  whose  possession,  and  what  is  the  purport  thereof,  and  when 
they  were  brought  or  sent  there. 

1 6.  Was  there  any  charter-party  signed  for  the  voyage  in  which  the  ship 
concerning  which  you  are  now  examined  was  seized  and  taken  ?  What 
became  thereof?  When,  where,  and  between  whom,  was  such  charter- 
party  made  ?     What  were  the  contents  of  it  ? 

17.  What  papers,  charter-parties,  bills  of  lading,  invoices,  letters,  or 
other  writings  were  on  board  the  ship  at  the  time  she  took  her  departure 
from  the  last  clearing  port,  before  she  was  taken  as  prize  ?  Were  any, 
and,  if  yea,  which  of  them  burned,  torn,  thrown  overboard,  destroyed, 
altered,  or  cancelled,  or  concealed,  or  attempted  to  be  concealed,  and  when, 
and  by  whom,  and  in  whose  presence  ? 

18.  Has  the  ship  concerning  which  you  are  now  examined  ever  been, 
and  if  yea  when,  seized  as  prize,  and  condemned  as  such  ?  If  yea,  set 
forth  by  whom,  when,  and  where,  she  was  seized  and  into  what  port  she 
was  carried,  and  by  whom,  and  by  what  authority,  and  on  what  account 
■he  was  so  condemned. 

19*  Have  you  sustained  any  loss,  and  what,  by  the  seizing  and  taking 
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of  the  ship  or  goods  concerning  which  you  are  examined  ?  If  yea.,  how  do 
you  compute  such  loss  ?  Have  you  hitherto  received  any  indemnity^  satis- 
faction^ or  promise  of  satisfaction^  for  any  part  of  the  loss  or  damage  which 
you  have  sustained,  or  may  sustain^  hy  this  capture  and  detention  ?  And 
if  yea,  when,  and  from  whom? 

20.  Are  the  said  ship  and  goods^  or  is  any,  and  what  part  thereof,  in- 
sured ?  If  yea,  for  what  voyage,  and  against  what  risks  was  such  insurance 
made  ?  And  at  what  premium  ?  And  when  and  hy  what  persons  and  in 
what  country  ? 

21.  In  case  you  had  arrived  at  your  destined  port,  would  your  cargo  or 
any  part  thereof,  on  being  unladen,  have  immediately  become  the  property 
of  the  consi-nees  or  any  other  person,  and  whom  ?  Or  was  the  lader  to 
take  the  chance  of  the  market  for  the  sale  of  his  goods  ? 

22.  State  in  respect  to  the  lading  of  the  ship  concerning  which  you  are 
now  examined  and  each  part  thereof,  in  what  country  the  same  was  grown, 
and  produced,  and  manufactured  respectively.     . 

£3.  When  the  said  cargo  was  originally  put  on  board,  was  all  the  said 
cargo,  or  any,  and  what,  part  thereof,  and  when  taken  from  the  shore  and 
quay,  or  removed  or  transhipped  from  one  boat,  barque,  vessel,  or  ship  to 
another  ?  From  what,  and  to  what,  shore,  quay,  boat,  barque^  vessel, 
or  ship,  and  when  and  where  was  the  same  so  taken,  removed,  or  tran- 
shipped ? 

24.  Are  there  in  any  country  besides  Great  Britain,  and  where,  par- 
ticularly, or  on  board  any  and  what  ship  or  vessel,  other  than  the  ship 
concerning  which  you  are  now  examined,  any  letters,  instruments,  papers, 
or  documents  relative  to  the  said  ship  or  goods  as  you  know,  believe,  or 
have  heard  ?  And  of  what  nature  are  such  letters,  instruments,  papers,  or 
documents  ?  And  what  are  their  contents  as  you  know,  believe^  or  have 
heard  ?  In  whose  possession  are  they,  and  do  they  differ  from  any  of  the 
papers  on  board  ?     And,  if  yea,  in  what  particular  ? 

25.  Were  any  papers  delivered  out  of  the  said  ship  or  vessel,  and  car- 
ried away  in  any  manner  whatsoever  p  And  if  yea,  when,  and  by  whom, 
and  to  whom?  And  in  whose  custody,  possession,  or  power  do  you 
believe  the  same  now  to  be  ? 

26.  Was  bulk  broken  during  the  voyage  in  which  you  were  taken,  or 
since  the  said  ship  was  captured  ?  And  if  yea,  when,  where,  and  by 
whom  ?     By  whose  orders,  for  what  purpose,  and  in  what  manner  ? 

27.  Were  there  any  passengers  on  board  the  aforesaid  ship  during  any, 
and  what,  part  of  the  voyage  on  which  she  was  captured  ?  If  yea,  how 
many,  and  who  were  such  passengers  by  name  ?  Of  what  nation,  rank, 
profession,  or  occupation  was  each  of  them  ?  Did  any,  and  which  of 
tiiem,  hold  any,  and  what,  commission  ?  And  from  whom  and  for  what 
purpose  ?  Were  any,  and  which,  of  such  passengers  secreted  at  the  time 
of  the  capture,  and  why  ?  At  what  place,  and  when,  was  each  of  them 
taken  on  board  ?  To  what  place  was  each  of  them  destined,  or  said  or 
supposed  to  be  destined,  and  upon  what  business  ?  or  for  what  real  pur- 
pose or  design  was  he  destined  there  ?  Did  they  pay,  or  agree  to  pay, 
anything,  and  what,  for  their  passage,  and  to  whom  ?  Had  any,  and 
which,  of  such  passengers  any,  and  what,  property,  or  concern,  or  autho- 
rity, directly  or  indirectly,  regarding  the  ship  or  cargo  ?  Were  there  at 
any  time  during  the  voyage  in  which  the  said  ship  was  captured  any  offi- 
cers, soldiers,  or  mariners  secreted  on  board  her  ?  and  if  yea,  for  what 
reason  were  they  so  secreted  ?  Were  any  of  Her  Britannic  Majesty's  sub- 
jects on  board,  or  secreted  or  confined,  during  the  said  voyage  or  at  the 
time  of  the  capture  .^  If  yea,  how  long  had  they  been  so  secreted,  or 
confined,  and  for  what  reason  ? 

28.  Were,  and  are,  all  the  passports,  sea-briefs,  charter-parties,  bills  of 
sale  or  lading,  invoices,  and  papers  found  on  board  the  said  ship,  and  re- 
ferring to  the  ownership  thereof  or  to  the  cargo,  true  and  fair,  or  are  any, 
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and  which^  of  them  false  and  colourable  ?  Do  yon  know  of  any  matter  or 
circumstance  to  aSect  their  credit  ?  By,  and  fit)m,  whom  were  the  pass- 
ports and  sea-briefs  obtained  ?  Were  they  obtained  for  this  ship  only,  and 
upon  the  oath  or  affirmation  of  the  persons  therein  described  ?  or  were  they 
delivered  to,  or  on  behalf  of,  the  person  or  persons  who  sippear  to  have 
been  sworn,  or  to  have  affirmed  thereto  without  their  having  ever,  in  fact, 
made  any  such  oath  or  affirmation  ?  How  long  a  time  were  they  to  last  ? 
Was  any  duty  or  fee  payable  and  paid  for  the  same  ?  And  is  there  any 
duty  or  fee  payable  and  paid  for  the  same  ?  And  is  there  any  duty  or  fee 
to  be  paid  on  the  renewsl  thereof  ?  Have  such  passports  been  renewed, 
and  how  often,  and  has  the  duty  or  fee  been  paid  for  such  renewal  ?  Was 
the  ship  in  a  port  in  the  country  where  the  passports  and  sea-briefs  were 
granted  ?  And  if  not,  where  was  the  ship  at  the  time  ?  Had  any  person 
on  board  any  let-pass  or  letters  of  safe  conduct  ?  If  yea,  from  whom,  and 
for  what  business  ? 

£9.  If  it  should  appear  that  there  are  in  any  place  or  country  besides 
Great  Britain  any  bills  of  lading,  invoices,  instruments  or  papers  relative  to 
the  ship  concerning  which  the  witness  is  now  examined,  ask  him,  how  did 
the  same  come  to  be  in  such  place  or  country  ?  Were  you  ever  in  such 
place  or  country  ?  and  if  yea,  when,  and  on  what  account  ?  In  whose 
possession  are  such  instruments  or  papers  ?  Do  they  differ  ?  and  if  yea,  in 
what  particulars,  from  any  of  the  papers  on  board  or  in  Great  Britain,  or 
from  any  other  papers  referring  to  the  same  ship  in  any  other  place  ? 
Ha?e  you  written  or  signed  any  letters  or  papers  concerning  the  said  ship 
or  her  cargo  ?  If  yea,  set  forth  their  purport.  To  whom  were  such 
papers  written  and  sent,  and  what  has  become  of  them  ? 

30.  Towards  what  port  or  place  was  the  ship  steering  her  course  at  the 
time  of  her  being  first  pursued  and  taken  ?  Was  her  course  altered  upon 
or  after  the  appearance  of  the  vessel  by  whom  she  was  taken,  and  how 
altered,  and  with  what  object  or  purpose  ?  Was  her  course  at  all  times 
when  the  weather  would  permit  directed  to  the  place  or  port  for  which  she 
appears  to  have  been  destined  by  the  ship's  papers  ?  Was  the  ship  before, 
or  at  the  time  of,  her  capture  sailing  beyond  or  wide  of  the  said  place  or 
port  to  which  she  was  so  destined  by  the  said  ship's  papers  ?  At  what 
distance  was  she  therefrom  ?  Was  her  course  altered  at  any  and  what 
time,  and  to  or  towards  any,  and  what,  other  port  or  place,  and  for  what 
reason  ?  Did  she  make  any,  and  what,  attempt  to  escape  the  said  ship  by 
which  she  was  captured  ?  When  did  she  first  tee  that  ship,  and  at  what 
distance  ?  Did  she  thereupon  make  or  shorten  sail,  or  slacken,  or  increase 
her  speed,  and  how  ?  Wlien  and  by  what  means  was  she  stopped, 
brought  to,  or  boarded  ? 

31.  By  whom  and  to  whom,  has  the  said  ship  ever  been  sold  and  trans- 
ferred, and  how  often  and  at  what  time  and  place,  and  for  what  sum  or 
consideration?  Has  such  sum  or  consideration  been  paid  or  satisfied? 
Was  such  sum  a  fair  equivalent  for  her  ?  If  such  sum  has  not  been  paid, 
what  security  or  securities  have  been  given  for  the  payment  of  the  same 
and  by  whom  ?  And  where  do  the  persons  wl|o  have  given  such  security 
now  live  ?  Do  you  know  or  believe  in  your  conscience,  such  sale  or  trans- 
fer to  have  been  truly  made,  and  not  for  the  purpose  of  covering  or  con- 
cealing the  real  property  or  interest  in  the  ship  ?  Do  you  verily  believe, 
that  if  the  ship  be  restored,  she  will  belong  to  tlie  persons  now  asserted  to 
be  her  owners,  and  no  others  ?  Are  there  any,  and  if  yea,  what,  private 
agreements  for  the  return  of  the  ship  to  her  former  owners,  at  the  conclu- 
sion of  the  war,  or  at  any  and  what  other  period  ? 

32.  What  guns  were  mounted  on  board  the  said  ship,  and  of  what  calibre 
were  they  ?  and  what  arms,  and  ammunition  were  there  belonging  to  her  ? 
Why  was  she  so  armed  ?  Were  there  on  board  any  other  guns,  mortars, 
howitzers,  balls,  shells,  rockets,  hand  grenades,  rifles,  muskets,  carabines* 
pistols,  fuzees,  hslberts,  spontoons,  swords,  bayonets,  locks  for  muskets* 
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flints^  ramrods^  belts,  cartridgeSy  cartridge  boxes,  pouches^  gunpowder, 
percussion  caps,  saltpetre,  nitre,  camp  equipage,  military  tools,  uniforms, 
soldiers'  clothing  or  accoutrements,  or  any  sort  of  warlike  and  naral  stores, 
or  steam  engines  or  machinery,  or  parts  thereof?  Were  any  of  such  war- 
like, or  naval  stores  or  things  thrown  overboard,  at  or  before  the  time  of 
the  capture  ?  And  were,  and  are,  any  such  warlike  or  other  stores  before 
described  concealed  on  board  under  the  names  of  merchandise,  or  any  other 
colourable  appellation,  in  the  ship's  papers  ?  If  yea,  what  are  the  marks 
of  the  casks,  bales,  and  packages,  in  which  the  same  are  concealed.  Were 
any  of  the  before-named  articles,  and  which,  intended  for  the  use  of  any 
fortress  or  garrison  in  the  port  or  place  to  which  such  ship  was  bound  ? 
If  nay,  to  whose  use,  and  for  what  place,,  were  the  same,  or  any  and  which 
of  them,  really  destined  or  intended  ?  Do  you  know,  or  have  you  heard 
of,  any  ordinance,  notice,  or  law,  existing  in  the  kingdom  or  state  from 
which  the  voyage  began,  or  where  they  were  shipped,  forbidding  the  ex- 
portation of  the  same  by  private  persons  ?  Were  such  warlike  or  naval 
stores  put  on  board  by  any,  and  what  public  authority?  When^  and 
where,  and  by  whom,  were  they  put  on  board  ? 

33,  What  is  the  whole  which  you  know  or  believe  regarding  the  real  and 
true  property  and  destination  at  the  time  of  the  capture  of  the  ship  and 
cargo  concerning  which  you  are  now  examined  ? 

84.  Did  the  said  ship  on  the  voyage  in  which  she  was  captured,  or 
during  any,  and  what  former  voyage,  sail  under  the  convoy  of  any  and  what 
•hip  or  ships  of  war,  and  other  armed  vessel  or  vessels  ?  And  if  yea,  for 
what  reason  did  she  sail  under  such  convoy  ?  Of  what  force  was  or  were 
such  convoying  ship  or  ships?  And  to  what  state  did  they  belong? 
What  iastructions  or  Erections  did  you  receive  on  each  and  every  such 
voyage,  when  under  convoy,  respecting  your  sailing  or  keeping  in  company 
with  such  armed  or  convoying  ship  or  ships  ?  and  from  whom  did  you  re- 
ceive such  instructions  or  directions?  Aiid  from  whom  did  you  receive 
any  instliictbns  for  resisting,  or  endeavouring  to  avoid,  or  escape  from  cap- 
ture ;  or  for  destroying,  or  concealing,  or  refuAng  to  deliver  up  your  ship's 
documents  or  papers,  or  any  and  what  other  papers  that  might  be,  or  had 
been  put  on  board  your  vessel  ?  If  you  had  any  such  instructions,  state 
their  tenor,  and  all  particulars  relating  thereto.  Ask  the  witness  if  he  is  in 
possession  of  such  instructions  or  copies  thereof;  and  if  he  be,  direct  him 
to  leave  the  same  with  the  examiner,  to  be  annexed  to  his  deposition. 

35.  Did  the  said  ship  during  the  voyage  in  which  she  was  captured,  or 
on,  or  during  any,  and  what  former  voyage,  sail  to,  or  attempt  to  enter  or 
leave,  any  port,  place,  river,  or  coast  which  was  under  blockade  by  the  arms 
or  forces  of  any,  and  which  of  the  belligerent  powers  ?  If  yea,  when,  where, 
and  how  did  you  first  hear  of  such  port,  place,  river,  or  coast  being  so 
Uockaded  ?  And  were  you  at  any,  and.  what,  time  ;  and  if  yea,  by  wh<»n, 
and  where,  warned  not  to  proceed  to,  or  not  to  attempt  to  enter  or  to  leave 
such  blockaded  port,  place,  river,  or  coast  ?  Wliat  conversation  or  other 
communication  passed  between  you  and  your  informant,  in  respect  thereto? 
And  what  course  did  you  pursue  upon,  and  after  such  warning  ? 

36,  What  instructions  did  you  or  did  any,  and  what  other,  person  on 
board  receive,  and  from  whom,  and  when,  with  respect  to  any  and  what 
blockade  which  there  was,  or  might  thereafter  be  established  ?  Or  will 
you  swear  that  you  never  received,  and  do  not  know  or  believe  that  any 
other  person  on  board  received,  any  instructions  whatsoever  in  respect 
to  any  blockade  which  was,  or  might,  be  established  of  any  port,  place, 
or  coast  ?  (a) 

(a)  These  interrogatories,  except  the  last,  which  appears  to  be  new,  are  almost 
identical  with  those  administered  during  the  last  war.    {Vide  1  C.  Bob.  881.) 
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THE  "  PRIMUS."  {mner.)  (a)  j/^^^. 

jyiOTION.     The  Court  condemned  thb  vessel  as  enemy  pro-  Motion  that 

perty,   but  restored  the  neutral  cargo  without  further  proof.  *f*t^^^|^ 

The  vessel  was  sold  by  the  Marshal  of  the  Admiralty,  and  pro-  of  a  neutral 

duced  the  sum  of  1550/.  ^^2^* 

Dr.  Addamsy  on  behalf  of  the  owners  of  the  cargo,  now  stated  encany  ship 

the  circumstances  of  the  case,  that  the  cargo  was  entirely  owned  condemned, 

by  neutrals,  and  had  been  shipped  prior  to  the  commencement  ^^^  ^  ^ 

of  hostilities;  and  moved  the  Court  to  decree  to  them,  out  of  the  the  proceeds  of 

proceeds  of  the  ship,  the  expenses  which  they  had  incurred  in  ^  ****-^Idf 

consequence  of  her  capture.  wi£ 


cofti. 


The  QueerCs  Advocate  opposed  the  motion. 


Dr.  Lushington.  This  is  a  question  arising  under  the  fol-  Judgment. 
lowing  circumstances: — This  vessel  was  a  Russian  barque,  which 
sailed  early  in  March  last  with  a  cargo  of  salt,  "  for  a  voyage 
from  St.  Ubes  to  a  port  in  the  Baltic,  calling  at  Elsinore  for 
orders."  On  arriving  at  Elsinore  her  master  received  orders  to 
proceed  to  any  Russian  or  Finnish  port  for  further  orders.  He 
sailed  for  Abo,  which  he  was  unable  to  reach  by  reason  of  the  ice, 
but  put  into  Maarsund  to  avoid  capture;  and  there,  on  his  own 
responsibility,  unshipped  and  delivered  into  small  boats  about  one 

(a)  1  Ecc.  &  Adnu  Rep.  353. 
E,  &  A.— VOL.  II.  B 
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,  ^^^^'  ,      half  of  the  salt.     With  the  remainder  of  the  cargo  he  sailed  on 

Admiraltt    the  7th  of  May,  but  was  captured  on  the  following  day  by  Her 

Prize  Court.  Majesty's  ships  Valorous  and  Vulture.     She  was  brought  to 

England,  and  has  been  condemned  by  the  Court  as  lawful  prize, 
but  at  the  same  time  the  Court  restored  the  cargo  to  its  neutral 
owners  without  requiring  any  further  proof.  The  vessel  having 
been  sold  and  the  proceeds  paid  into  the  registry,  application  is 
now  made  on  behalf  of  the  owners  of  the  cargo,  that  they  may 
be  indemnified  for  the  expenses  which  they  have  incurred  out  of 
the  proceeds  of  such  sale. 

I  am  at  a  loss  to  understand  upon  what  ground  this  applica- 
tion is  made.  No  instance  has  been  cited,  and  I  certainly  cannot 
call  to  my  recollection  any  one,  in  which  the  owners  of  a  cargo 
under  similar  circumstances  have  been  held  to  be  entitled  to 
their  expenses.  It  is  quite  clear  that  at  the  time  of  shipment 
of  this  cargo  war  between  this  country  and  Russia  was  immi- 
nent. This  was  notorious  to  Europe ;  yet,  notwithstanding,  the 
owners  of  this  cargo  think  proper  to  put  it  on  board  a  Russian 
vessel,  and  send  it  to  the  Baltic.  Accordingly,  they  must  be 
held  to  have  done  so  at  their  own  risk.  They  must  be  bound 
moreover  by  the  conduct  of  the  master.  What  was  that,  accord- 
ing to  his  own  account  ?  He  sailed  for  Abo,  but  being  unable 
to  reach  it,  he  broke  bulk  and  discharged  a  large  portion  of  his 
cargo  into  small  boats  to  be  conveyed  to  Abo,  and  subsequently 
ran  his  ship  ashore  in  Saggo  Bay  to  avoid  capture.  Certainly 
no  blame  attaches  to  the  master  for  his  endeavours  to  save  his 
ship,  but  undoubtedly  the  neutral  owners  must  suffer  for  his 
act. 

This  motion  is  in  my  opinion  without  precedent  and  without 
justification,  and  must  be  rejected,  with  costs. 

Proctors:  for  the  captors, the  Queen!' s Proctor ;  for  the  ownerfl 
of  the  cargo,  Rothery, 


Admiraltt 

VKtlt   CblTftT. 

October  IS.  rpjjg  «  JQHANN  CHRISTOPH."  (Boh$s.) 

A  ship  sailing     ^  ^  ^ 

coiours^and*^      X  HIS  Vessel,  sailing  under  Danish  colours,  was  seized  by  the 
with  neutral      Custom  House  officers  at  Grimsby.      The  circumstances  of  the 

papers  from  a  ,  i_ 

Russian  to  a      case  were  these :  — 

British  port  Mr.  Christiansen,  a  native  of  Denmark,  who  for  six  years  had 

with  a  cargo, 

within  Hie  time 

granted  to  Russian  vessels  by  the  Order  in  Council^  was  seized  by  the  Custom  House  officen,  and 

claimed  by  the  master  as  the  bona  fide  purchaser  and  a  neutral.     Held^  on  further  proof,  that,  1ft, 

the  neutral  character  was  not  established  ;  2nd,  the  transfer  to  the  master  was  merely  colourable ; 

3rd,  the  Court  could  not  restore  the  ship  aa  Russian,  but  protected  by  the  Order  in  Council,  vhen 

it  was  claimed  as  neutral 
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been  calrying  on  business  as  a  merchant  at  Leith,  on  the  4th  of     ,  ^^^*  . 
April  wrote  to  Lord  Clarendon^  informing  him  of  some  pur-    ADiaaALTt 
chases  he  had  made  at  Libau,  of  Mr.  H.  Sorenaen,  the  Danish  l"*"^^"**- 
Consul  at  that  place,  and  inquiring  **  whether,  in  the  eVent  of  xbx  **  JoHuiit 
his  goods  being  shipped  on  board  neutral  vessels,  they  would  bfe    Chmiiwb." 
subject  to  seizure  and  condemnation  either  by  and  at  the  in-     Staimemt 
stance  of  the  commanders  of  Her  Majesty's  cruisers,  or  by  Her 
Majesty's  officers  of  Customs  on  the  arrival  of  the  vessels  in  the 
ports  of  this  counti-y.''    On  the  22nd  of  April,  a  letter  was 
sent  from  the  Foreign  Office  to  Mr.  Christiansen,  *^  referring 
him,  in  rtsply  to  his  inquiry,  to  her  Majesty's  Order  in  Council 
of  the  l5Ui  of  April,  which  permits  the  importation  of  the 
goods  ill  question  in  neutral  vessels."    Mr.  Sorensen  chartered 
the  **  Johann  Christoph,"  and,  about  the  4th  or  5th  of  May,  put 
the  cargo,  consisting  chiefly  of  railw^  sleepers,  on  board,  con- 
signed to  Mr.  Christiansen.  The  ship  sailed  from  LibaU  on  the  9th 
6f  May^  arrived  at  Grimsby,  and  delivered  her  cargo.     She  was 
then  seized  by  the  Custom  House  officers  on  the  18th  of  June 
on  suspicion  of  being  a  Russian  vessel,  and  her  papers  were 
taken  away.     On  the  25th  she  was  liberated,  and  her  papers 
restored.     She  prepared  to  take  her  departure  in  ballast,  and  on 
the  28th  received  from  the  Custom  House  authorities  at  Grimsby 
her  clearance  certificate  (a),  but  upon  the  following  day  she  was 
again  seized  by  the  officers  of  the  Customs. 

A  claim  was  given  in  by  Mr.  A.  H.  Lindgren,  of  Crown 
Court,  Old  Broad  Street,  on  behalf  of  "Johann  Gottlieb 
Bohss,  of  Altona,  master  mariner,  a  subject  of  the  King  of 
Denmark,  the  true,  lawful,  and  sole  owner  and  proprietor  of  the 
said  ship." 

The  master,  mate,  and  carpenter  were  examined  on  the 
standing  interrogatories. 

The  evidence  of  the  master  with  respect  to  his  own  national 
character  was  to  the  effect  '^  that  he  was  bom  at  sea  in  the 
Baltic,  and  christened  at  Libau ;  that  during  the  seven  years 
last  past,  up  to  February  last,  he  has  lived  at  Riga ;  that  since 
February  last  he  has  lived  at  Altona,  which  he  considers  his 
present  home  when  he  is  not  at  sea ;  that  he  is  now  a  subject  of 
the  King  of  Denmark ;  that  in  1840  he  became  a  Bussian 
subject,  but  ceased  to  be  so  in  February  last;  that  he  has 
taken  an  oath  of  allegiance  to  the  Emperor  of  Russia  in  1840, 

(a)  **  This  is  to  certify  that  the  House  for  CopeDhagen,  is  free  to  de- 

sbip    '  Johann    Christoph  *    (Bohss,  part  from  this  port,  and  to  proceeu 

master),  ^vhich  has   this   day  been  on  her  voyage  without  any  stop  or 

cleared    outwards    at  this    Custom  impediment  whatever/* 

B  2 
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and  another  to  the  King  of  Denmark  on  the  8th  of  April, 
1854;  that  he  obtained  a  certificate  of  being  a  subject  of  the 
Emperor  of  Busgia  in  1840 ;  that  on  becoming  a  Danish  subject 
he  obtained  a  certificate  of  being  a  subject  of  the  Eling  of 
Denmark ;  that  he  has  been  admitted  a  burgher  of  the  city  of 
Altona,  and  was  so  admitted  by  taking  an  oath  of  allegiance 
before  the  magistrates,  which  he  did  on  the  8th  of  April,  in  the 
usual  manner;  that  he  has  resided  there  ever  since,  except 
when  on  board  ship ;  that  he  paid  about  200  Danish  dollars  for 
his  admission ;  that  he  is  married ;  that  his  wife  and  family  have 
hitherto  resided  in  Riga,  but  that  his  wife  was  with  him  on  his 
last  voyage  before  he  left  Libau ;  that  she  left  him  at  Liban 
with  the  intention  of  returning  to  Kiga,  and  selling  off  all  their 
property  there,  and  then  joining  her  own  family,  who  reside 
near  Copenhagen,  but  that  he  has  not  yet  heard  what  has  be- 
come of  them." 

On  the  admission  of  the  claim  the  Court  intimated  its  opinion 

that  it  was  a  case  for  further  proof,  and  that  it  should  expect 

some  more  satisfactory  evidence  of  the  national  character  of  the 

claimant,  and  stringent  proof  that  the  sale  was  bond  fidty  and 

Octx^ier  \%,     not  merely  a  colourable  transfer. 

The  case  now  came  on  for  hearing  on  the  further  proof.  The 
QueerCs  Advocate  and  the  Admiralty  Advocate  for  the  seizor, 
cited,  on  the  question  of  the  national  character  of  the  master, 
the  "  Undrauffht'' (a),  the  *'JSleanora  Wilhelmina'' (b),  and 
the  "  Graf  Bemstorff:'  (c) 

Dr.  Twiss  and  Dr.  Spinks  appeared  for  the  claimant. 


Judgment* 

.Two  qaestiong 
raised,  1st,  the 
national  cha- 
racter of  the 
claimant;  2nd, 
the  bona  fides 
of  the  pur- 
chase of  the 
vessel. 


Dr.  Lushington.  In  this  case,  when  it  originally  came 
before  the  Court,  two  questions  were  raised ;  first,  what  is  the 
national  character  of  the  claimant?  and,  secondly,  whether  the 
purchase  of  the  vessel  by  the  claimant  was  a  bon&fide  purchase, 
or  not?  The  Court  directed  that  further  proof  should  be  ad- 
duced upon  both  these  points,  and  intimated  at  the  same  time 
that  it  should  expect  clear  and  positive  evidence  of  the  actual 
payment  of  the  purchase  money.  I  have  now  to  decide  whether 
the  evidence  produced  is  sufficient  to  justify  me  in  restoring 


(a)  1  C.  Rob.  24.,  where  Lord 
Stowell  observes,  "The  master  I 
must  consider  a  Dutchman,  for  al- 
though he  was  by  birth  a  Dane, 
and  altliough  he  may  have  a  wife  and 
family  resident  in  a  neutral  country, 
yet  hb  own  personal  occupation  has 
always  been  m  the  Dutch  trade  ;  and 
therefore,  under  the  general  rule  that 
mariners  are  to  be  characterised  by 
the  country  in  whose  service  they  are 


employed^  I  must  consider  him  as  a 
Dutchman.'*  Again,  in  the  *^£leaHora 
Wilhelmina;*  "I  shall  hold  that  the 
national  character  of  a  man  who  hu 
only  just  quitted  the  Prussian  navi- 
gation, and  has  his  wife  and  family 
still  resident  at  Fillau,  cannot  fairly 
be  considered  ^  as  of  the  people  of 
Rmsiar' 

(b)  6  C.  Rob.  335, 

(c)  3  C.  Rob.  1 15. 
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this  yesseL     Of  course  it  must  be  sufficient  to  satisfy  my  mind      ^  ^^^^'  , 
upon  both  the  questions  at  issue>  or  she  must  be  condemned;     Admiralty 
because,  if  the  claimant  fails  to  prove'  the  purchase,  he  is  not  P»izeCoubt. 
entitled  to  restitution ;  and,  where  a  person  claims  as  a  Danish  >ph£  ««  Johahh 
subject  —  notwithstanding    the    ingenious    argument    of    the    Chbistoph." 
learned  counsel  —  I  have  no  power  to  restore  to  him  in  any      ^wigment 
other  character,  or  under  the  Order  in  Council,  whereby  it  is  di-  '^^  ^^^  ^^ 

'  '  •'  •     no  power  to 

rected  that  a  Russian  owner  coming  before  the  Court  shall,  restore  under 
under  certain  circumstances,  have  his  vessel  restored,  (a)  Council^ when 

I  will  first  address  myself  to  the  question  of  the  national  the  claim  is 
character  of  Mr.  Bohss ;  and  I  would  observe,  that  with  respect  ferent  ground. 
to  national  character,  it  has  been  over  and  over  again  laid  down, 
that  the  application  of  the  general  principle  must  depend  on  the 
circumstances  of  each  individual  case.  Now  what  are  the  cir- 
cumstances of  this  case,  according  to  Mr.  Bohss's  own  represent- 
ation ?  His  father,  he  says,  was  a  Dutchman,  and  he  was  born 
at  sea,  somewhere  in  the  Baltic :  he  seems  to  have  been  chris- 
tened at  Libau;  but  that  circumstance  would  not  affect  his 
native  character  as  a  Dutchman.  In  that  character,  he  followed 
the  vocation  of  a  seaman  until  the  year  1840,  when,  for  the 
purpose  of  obtaining  certain  advantages  in  his  profession,  he 
took  the  oath  of  allegiance  to  the  Emperor  of  Russia,  became  a 
Russian  subject,  and  subsequently  resided  with  his  family  at 
Riga  for  seven  years  up  to  February  last.  So  that  there  can 
be  no  doubt  that,  at  the  commencement  of  the  year  1854,  there 
was  impressed  upon  him  the  quality  of  a  Russian  subject ;  and 
the  question  for  the  Court  now  to  decide  is,  whether  anything 
occurred  between  February  1854,  and  the  purchase  of  this 
vessel  on  the  12th  of  April  following,  which  could  divest  hira 
of  that  quality,  and  convert  him  into  a  Danish  subject,  in  which 
character  he  now  claims  restitution. 

He  left  Russia,  according  to  his  statement,  in  February  last  ; 
and  on  the  8th  of  April  took  the  oath  of  allegiance  to  the  King 
of  Denmark,  and  was  admitted  as  a  burgher  of  the  city  of 
Altona.  But  I  am  clearly  of  opinion,  that  that  circumstance 
alone  never  could  confer  upon  him  a  national  character.  I 
apprehend  that  five  minutes'  notice  and  the  payment  of  so  many 
dollars  might  entitle  him  at  any  time  to  exercise  all  the  rights 
of  a  Dane  within  the  dominions  of  Denmark ;  but  I  must  pro- 

(a)  Order  in  Council,  April  15.  place  in  Her  Majesty's  dominions, 

1S54.     *^  Any  Russian  vessel  which,  shall  be   permitted   to  enter    such 

Erior  to  the  15th  of  May,  1854,  shall  last-mentioned  port  or  place,  and  to 
ave  sailed  from  any  port  of  Kussia  discharge  her  cargo,  and  afterwards 
situated  either  in  or  upon  the  shores  forthwith  to    depart    without   mo- 
or coasts  of  the  Baltic  Sea  or  of  the  lestation/* 
White  Sea,  bound  for  any  port  or 
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^^^4'        test  against  the  argument  that  he  is  therefore  to  be  considered 

Admiralty    hi  the  Prize  Courts  of  belligerent  nations  as  having  changed  his 

Pbize  Court,  national  character.  To  enable  him  to  do  this,  the  Law  of  Nations, 

The  "JoHAHif  ^y  which  these  Courts  are  governed,  requires  several  other 

Ohristoph."    things  to  concur.     He  must  have  actually  abandoned  his  pre- 

Judgment.      yious  national  character  —  not  be   merely   in  the   coarse  of 

Taking  the        abandonment ;  he  must  have  taken  up  his  abode  with  his  wife 

Mce  to  a  nS-    *°^  family,  with  the  intention  of  remaining,  in  the  country  of 

tral  sovereign    which  he  claimed  to  be  a  subject.  Do  the  circumstances  answer 

a  burghe^^"'^     these  requirements  ?     Mr.  Bohss,  according  to  his  own  repre- 

cenificate,  will  sentation,  having  heard,  in  January  1854,  that  this  ship  was 

divest  a  person  advertised  for  sale,  conversed  with  its  owners  at  Libau  with 

chi^ter™^d  ^^V^^^  *^  ^*  5  *"^  ^*  *^®°  entered  into  his  head,  that  as  the  ship 
make  him  was  likely  to  be  sold,  he  would  make  himself  a  Danish  subject, 
neutral.  ^^ ^  purchase  her ;  and  that  he  should  be  able  to  navigate  her 

under  the  Danish  flag.  What  does  he  do  ?  He  goes  to  Altona, 
and  after  a  residence  of  a  few  days,  without  having  taken  any 
house  or  given  any  proof  of  intention  to  fix  his  domicil  there, 
on  the  12th  of  April  he  purchases  the  ship.  He  does  not  even 
pretend  that  his  wife  and  &mily  were  about  to  join  him  at 
Altona.  On  the  contrary,  he  expressly  states  that  when  he 
parted  from  her  at  Libau,  she  repaired  to  Biga  to  sell  off  their 
goods,  with  the  intention  of  proceeding  immediately  to  reside 
with  her  relations  at  Copenhagen.  This  might  certainly  be 
evidence  of  an  intention  to  abandon  Russia,  but  it  is  no  evidence 
of  an  intention  to  become  the  subjects  of  Denmark.  But 
whether  even  this  intention  has  been  carried  into  effect  we  have 
no  certain  information. 
The  assump-  I  am  clearly  of  opinion,  that  the  assumption  of  the  national 

neutral charac-  character  of  a  Dane  is  a  fiction  from  the  beginning  to  the  end; 
fi  ti^"  *  "^'^  and  further,  that  even  if  the  facts  stated  are  true,  there  is  not 

sufficient  to  effect  any  change  in  the  national  character  of  Mr. 
Bohss.  After  living  at  Biga,  and  having  become  to  all  intents 
and  purposes  a  Bussian  subject,  the  mere  proceeding  to  Den- 
mark, and  going  through  a  few  formalities,  would  not  enable 
him  to  lose  his  national  character  and  to  become  a  Dane  at 
once ;  —  he  must  actually  have  quitted  his  former  domicil.  I 
do  not  mean  to  say  that  a  character  assumed  for  the  purposes  of 
trade  may  not  be  changed  with^  greater  facility  than  under 
other  circumstances ;  but  I  do  say  it  must  be  a  real  and  not 
merely  a  nominal  change,  as  I  hold  it  to  have  been  in  the 
present  case. 

The  Court  being  of  this  opinion  with  respect  to  the  national 
character  of  the  claimant,  the  determination  of  the  second  ques- 
tion becomes  of  minor  importance.     I  will,  however,  give  my 
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opinion  upon  it,  that  there  maj  be  no  doubt  as  to  the  grounds         ^®^^- 
of  the  Court's  decision.  Ai^uultt 

The  circumstances  of  the  purchase  of  the  ship  are  stated  to  ^ ^^  Cp^tbt. 
be  the  following :  —  Mr.  Bohss,  having  been  in  command  of  the  t^»  "  Jcuumh 
ship,  and  become  attached  to  her^  was  anxious^  when  he  heard    C^mi^xofs.'* 
she  was  advertised  for  sale,  to  become  the  purchaser  from  the      Judgmmt 
former  owners,  and  for  that  purpose  proceeded  to  Hamburg.  ^c^Tof'ithe 
Now  it  does  appear  to  me  a  little  curious,  if  this  was  intended  transferor  the 
to  be  a  bond  fide  sale,  that  he  should  have  heard  of  the  sale  by     '^' 
an  advertisement  in  Hamburg,  and  that  he  should  not  have 
communicated  with  the  owners  upon  it  when  he  was  at  Libau, 
instead  of  proceeding  to  Hamburg,  and  purchasing  it  of  Messrs. 
Merck  and  Co.,  by  virtue  of  a  power  of  attorney  which  they 
had  from  the  owners  for  that  purpose.    These  are  circumstances 
of  suspicion  which  naturally  induce  the  Court  to  look  more 
closely  into  the  evidence  of  the  purchase,  and»  above  all,  of  the 
aotnal  payment  of  the  money.     But  of  what  does  that  evidence 
consist  ?  ^ 

A  certificate  from  the  British  Vice^Consul  at  Libau  has  been  The  British 
produced ;  it  is  in  these  words  —  "  I,  the  undersigned,  do  hereby  ce^Scat^is  * 
declare  and   certifj^  that    the   former   Bussian   bark,  ^  Johann  worthless. 
Christoph,'  has  been  sold  to  the  Danish  subject,  Johann  Gottlieb 
Bohss,  Esq.,  of  Altona;  and  that  the  sale  has  taken  place  at 
Altonaon  the  12th  of  April,  at  the  price  of  45,000  marcs  Ham- 
burg  banco.      I  further  declare  and  certify,  that  the  bill  of 
emption  of  the  bark,  ^  Johann  Christoph,'  has  been  delivered  by 
the  magistrate  of  Altona,  and  produced  to  me  this  day,  the 
15/27th  of  April.     Given  under  my  hand  and  seal  of  office.  — 
Lihau,    April    15 /27th,    1854."     And  it  is   signed    by   Her 
Majesty's  Consul.     Now  what  is  the  value  of  this  document  as 
evidence?     The  Vice-Consul  could  not   be  cognizant  of  the 
facts  to  which  he  certifies,  except  from  documents  shown  to 
him,  or  from  the  statements  of  others ;  and  yet  it  would  appear 
that  he  was  certifying  to  something  within  his  own  knowledge. 
The  certificate  comes  to  nothing  —  the  facts  could  not  be  within 
the  knowledge  or  grasp  of  this  gentleman  at  all.  It  is,  moreover, 
not  a  little  extraordinary  that  he  certifies  the  sale  to  have  taken 
place  at  Altona,  whereas  the  copy  of  the  bill  of  sale  expressly 
states  the  transaction  to  have  taken  place  at  Hamburg. 

That  copy  —  for  the  original  has   not  been  produced  —  is  There  it  no 
attached  to  the  affidavit  of  a  Dr.  Schram,  a  notary  public  of  proof  whateTer 
Hamburg,    who   appears   to  carry   on  what,    no   doubt,   will  chaM-money 
shortly  become  a  very  lucrative  business,  in  assisting  at  and  ▼*•  actually 
attesting    the    conversion  of  Russians  into  Danes,   and  the 
fictitious  transfer  of  the  enemy's  property.     He  does  not,  how- 
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Chbistoph.** 
JvdgtMnL 


,  ^^^^-  ^     ever,  in  this  case,  depose  to  the  payment  of  the  purchase  monej 

ADMisALTr    for  the  ship ;  and  here  lies  the  gist  of  the  whole  matter.     He 

Pbizb  Court,  merely  says,  "  that  the  receipt  of  the  consideration  money  for 

Thb  "  Johamh  *^®  ^^  ®^^P»   *^  ^^*»  ^'^  ^^™   ^^  45,000  marcs   Hamburg 

banco,  was  acknowledged  by  Justus  Carl  Wilhelm  Ruperti,  ooe 
of  the  firm  of  H.  J.  Merck  and  Company,  the  sellers,  in  his 
presence."  From  Mr.  Bnperti  or  Messrs.  Merck  no  evidence 
whatever  is  produced  ;  for  some  reason  or  other,  they  have  made 
no  affidavit.  Now  I  have  stated  before,  and  I  repeat  it  again, 
that  in  all  purchases  of  this  kind,  made  under  similar  circum- 
stances, proof  of  actual  payment  of  the  money  is  most  stringently 
required  ;  but  in  this  case  I  have  nothing  but  a  declaration — 
even  the  appearance  of  a  receipt  is  not  produced,  and  there  is 
no  evidence  whatever  from  the  agent  of  the  vendors ;  and  yet 
I  am  asked  to  believe  that  this  master  mariner  has  been  the 
bond  fide  purchaser  of  this  vessel  at  the  price  of  45,000  marcs 
banco.  I  do  not  believe  in  the  truthfulness  of  the  whole  trans- 
action, but  am  of  opinion  that  the  sale  to  Mr.  Bohss  was  merely 
colourable.  The  vessel,  therefore,  must  be  condemned  on  both 
grounds — ^.the  national  character  of  the  daimantj  and  the  waat 
of  proof  of  the  sale. 

Proctors:   for  the  seizor,  the  Admiralty  Proctor ;  for  the 
claimant,  Burchett. 


Adio&altt 
Pbizb  Coubt. 

Oct,  6.  fr  13. 

A  British  ship 
fictitiously 
trantferred  to 
Rossian  mer- 
chants to  pre- 
vent her 
seizure  hy  the 
Russian  autho- 
rities, while 
lying  icebound 
in  a  Russian 
port  at  the 
outbreak  of  the 
war,  but  seized 
as  Russian 
property  by 
the  officers  of 
the  Customs  on 
her  arrival  at 
Leith,  restored 
to  the  British 
owners  on 
payment  of  the 
seizor's  ex- 
penses. 


THE  «  OCEAN  BRIDE."    {A.  Smith.) 

1  HIS  vessel,  a  British  built  ship,  sailed  from  this  country  for 
Archangel  in  September  1853,  was  there  frozen  in,  and  de- 
tained by  the  ice  until  some  time  after  the  outbreak  of  the 
war.  She  sailed  in  the  beacinniuo:  of  June»  and  arrived  at 
Leith  about  the  10th  of  July,  when  she  was  seized  with  her 
cargo  by  the  Custom  House  officers  as  a  Russian  prize.  On  the 
29th  of  July  the  cargo  was  restored  by  consent  on  payment  of 
costs  and  freight ;  and  on  the  2nd  of  August  a  claim  on  the 
ship  was  given  in  by  a  Mr.  Clark  on  behalf  of  the  asserted 
owners,  Messrs  Stewart  and  Smith.  It  was  argued  on  admis- 
sion of  the  claim  on  the  14th  of  August,  when  the  Court 
directed  that  further  proof  should  be  given  on  both  sides,  (a) 

The  case  of  the  claimants  was,  that  this  vessel  was  a  British 
ship  duly  registered  in  1 853  at  the  port  of  Dundee,  but  that 

(a)  The  Court    allowed   furtlier  and  not  a  right,  as  the  usual  prac- 

prouf  to  the  seizors  in  this  case  from  tic  e  was  to  allow  further  proof  to 

the  peculiar  nature  of  its  circum-  the  claimant  onlj. 
stances,  but  said  it  was  a  privilege 
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being  detained  by  the  ice  at  Archangel  at  the  outbreak  of  the  ,  ^^^^'  . 
war,  her  ownerB^  Messrs.  Stewart  and  Smith  of  Dundee^  became  Admiraltt 
alarmed  lest  she  should  be  seized  in  Russia  as  the  property  of  ^^^^  Coubt. 
British  subjects,  and,  in  order  to  protect  her,  assigned  her  by  ^hb  *<  Ogsajt 
vendition,  or  bill  of  sale,  dated  11th  March  1854,  to  Messrs.  Bsids." 
William  Brandt  and  Sons  of  Archangel  and  London ;  that  such  S'to^wait 
bill  of  sale  was  granted  by  the  owners  to  Messrs.  Brandt  with- 
out any  sale  taking  place,  or  any  price  paid,  and  truly  that 
they  might  hold  the  vessel  in  trust  for  behoof  of  the  owners, 
and  that  she  might  appear  to  the  Bussian  authorities  as  the 
property  of  Messrs.  Brandt  and  Sons  of  Archangel ;  that  the 
transaction  was  explained  to  Mr.  Wrongham,  merchant  of  Dun- 
dee,  the  agent  of  Messrs.  Brandt,  and  to  Mr.  Kerr,  the  solicitor 
employed,  before  the  bill  of  sale  was  signed ;  that  the  owners 
transmitted  this  bill  of  sale  to  Mr.  Wrongham  on  the  14th  of 
March,  with  a  letter  stating  the  object  thereof,  and  Mr. 
Wrongham  transmitted  the  bill  of  sale  to  Messrs.  Brandt  and 
Son  of  London,  who  immediately  returned  it  with  the  request 
that  the  signatures  might  be  attested  by  the  Russian  consul ; 
and  that  when  this  was  done  it  was  again  transmitted  to  Messrs. 
Brandt  That  on  the  8th  of  April  following  Mr.  Brandt  of 
London  transmitted  to  Mr.  Wrongham  a  letter  from  Captain 
Smith,  the  master  of  the  vessel,  and  a  draft  by  him  upon 
Mr.  Stewart,  one  of  the  owners,  for  137/.  16^.,  the  amount 
of  advances  of  money  he  had  received  at  Archangel  for  the 
use  of  the  vessel,  that  Mr.  Wrongham  might  obtain  payment 
from  the  owners ;  and  Mr.  Brandt  further  required  a  sum  of 
270/.  to  defray  the  necessary  expense  of  repairing  and  placing 
the  vessel  in  safety  from  the  ice.  JTiat  the  said  sum  of  137/. 
16^.,  with  interest,  was  paid  to  Mr.  Wrongham,  and  transmitted 
by  him  to  Mr.  Brandt  of  London,  •  who  acknowledged  its  re- 
ceipt on  the  28th  of  April,  and  after  stating  that  his  Archangel 
friends  would  not  allow  the  vessel  to  leave  before  the  deposit 
they  required  was  made,  the  vendition  or  bill  of  sale  being  of 
no  use  to  them,  suggested  that  the  owners  should  give  a  bond 
on  the  vessel.  Tfiat  on  the  1st  of  May  Mr.  Wrongham  wrote 
Mr.  Brandt  of  London,  recommending  that  the  captain  of  the 
vessel  should  grant  a  bottomry  bond  for  any  advances  he  might 
receive  at  Archangel;  whereupon  Mr.  Brandt,  in  reply, requested 
Mr.  Wrongham  also  to  procure  from  the  owners  a  bond  for  the 
advances  to  be  made  in  his  own  name  as  a  collateral  security. 
That  accordingly  on  the  10th  of  May  the  owners  executed  a 
bond  and  vendition  in  security,  conveying  the  vessel,  in  further 
security  of  such  advances,  to  Mr.  Wrongham.  That  on  the 
8th  of  July  Messrs.  Brandt  and  Sons,  by  vendition  or  bill  of 
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.  ^^^^'  ,      sale,  conveyed  the  vessel  to  Mr,  Wrongham,  who  presented  this 

Admiralty     bill  of  sale  for  re^stration  at  the  Custom  House,  Dundee,  on 

Pbize  Coubt.  the  10th  of  July.     That  the  vessel  is  bond  ^de  the  property  of 

Messrs.  Stewart  and  Smith,  and  that  the  transfer  of  her  to 
Messrs.  Brandt  and  Sons  was  troly^  made  for  the  purpose  of 
preventing  her  being  seized  by  the  Russian  authorities;  and  that 
Messrs.  Brandt  and  Mr.  Wrongham  are  ready  to  transfer  and  re- 
convey  the  vessel  to  the  owners  on  payn^eqt  of  their  advances. 

The  Queen's  Advocate  and  the  Admiralty  Advocate  appeared 
for  the  seizor ;  Dr.  Addams  and  Dr.  Twiss  for  the  claimant 


The  "Ocbak 
Bbidb." 

Statement 


Judgment 

The  case  is 
one  of  consi- 
derable diffi- 
culty. 


The  circum- 
stances of  the 
case. 


Db.  Lushinoton.  This  case  undoubtedly  presents  many 
very  considerable  difficulties,  which  the  Court  is  bound  to  oon- 
sider,  and  to  pronounce  a  judgment  upon.  I  should  take  more 
time  to  determine  what  that  judgment  should  be,  had  it  not 
happened  that  since  this  case  was  partly  heard,  I  have  had 
the  opportunity  of  reading  the  whole  of  the  evidence  over  again, 
and  going  through,  I  think  carefully  and  cautiously,  every  piirt 
of  it,  paying  at  the  same  time  due  attention  to  the  question  of 
law  raised  on  the  one  side,  and  controverted  on  the  other.  It 
appears  to  me,  therefore,  that  no  good  could  be  attiunedf  that  I 
am  not  likely  to  arrive  at  a  greater  certainty  as  to  the  judgm^t 
I  am  about  to  pronounce,  by  further  delay. 

The  persons  principally  concerned  in  this  tranaaotipi^  are 
Messrs.  Stewart  and  Smith,  merchants  of  Dundee ;  Messrs. 
Brandt  and  Co.  (a),  who  are  merchants  at  Archangel ;  Mr. 
Wrongham,  their  agent  at  Dundee ;  and  the  house  of  Brandt  and 
Co.,  of  London.  These  may  be  called  the  dramatis  per^ome  ip  this 
case.  I  will  endeavour  to  ascertain  what  the  facts  of  the  case 
are  by  a  reference  to  the  evidence.  I  cannot  avoid,  I  fear, 
making  a  statement  somewhat  in  detail,  because  it  is  very  im- 
portant to  satisfy  my  mind,  and  to  show, how  my  mind  was 
satisfied  as  to  the  real  facts  of  this  case. 

This  ship  was  in  the  year  1853  the  property  of  Mr.  Stewart 
and  Mr.  C.  Smith,  British  subjects  resident  at  Dundee.  She 
sailed  under  British  colours,  and  she  never  changed  those  colours. 
In  September  1853  she  went  in  ballast  to  ArohangeL  In 
November  she  took  on  board  her  cargo,  sailed  from  Archangel, 
was  compelled  by  stress  of  weather  to  put  back,  wintered  in 


(a)  In  the  case  of  the  "  Rapid,'* 
October  18th,  the  Court  observed, 
"  It  is  clear  from  previous  cases^  that 
the  house  of  Brandt  and  Co.,  at 
Archangel  and  at  Riga,  are  con- 
nected together  to  a  certain  extent 
with  the  house  in  London.  I  may 
here  observe,  because  it  may  be  of 


use  in  other  cases,  that  it  is  the  custom 
of  the  Court,  where  iiifarwuUiom  has 
been  acquired  in  one  case^  to  use  it  in 
others.  Lord  StoweU  over  and  over 
again  stated,  *I  do  not  forget  the 
information  which  I  have  rec^iyed 
from  other  cases.' " 


THB  ,  BOCLESIASTICAL  AND  ADMIBALTY  REPORTS.  11 

that  port,  sailed  again  June  6th,  reached  Leith  either  on  the  * 

8th  or  9th  of  July,  was  seized  by  the  Custom  House  authorities     Admiralty 

on  the  10th  or  1 1th  of  July,  and  has  now  been  proceeded  against         

by  the  Admiralty  Proctor.     A  claim  was  subsequently  given   Thb  **  Ooeak 
for  the  cargo,  which  was  restored  by  consent.     On  the  2nd  of       Bride.' 
August  a  claim  was  given  by  Mr.  Clark  of  this  town  for  the  ^»«w- 

ship  and  freight  as  the  property  of  Messrs.  Stewart  and  Smith. 
On  the  15th  further  proof  was  directed  to  be  given  by  both 
parties,  and  now  the  cause  comes  on  to  be  heard,  and  I  must 
finally  determine  whether  the  ship  and  freight  ought  to  be  con- 
demned or  restored,  and  if  condemned,  in  what  form  such  con- 
demnation should  pass.  Now  the  first  inquiry  must  neces- 
sarily be,  to  ascertain,  as  far  as  is  practicable,  what  is  the  true 
state  of  the  facts ;  and,  having  done  this  to  the  best  of  my  power, 
I  shall  then  consider  the  law  as  applicable  to  such  state  of  facts. 

On  the  11th  of  March  1854,  a  bill  of  sale  of  the  vessel  was  Bill  of  sale, 
granted  by  the  claimants  in  Scotland   to   Messrs.  Brandt  of  jjarch  iS5i. 
Archangel :  they  were  the  shippers  of  the  cargo,  and  the  agents 
of  the  ship  at  Archangel,  and  this  bill  of  sale  was  re^stered  at 
the  Custom  House  at  Dundee.     This  is  the  first  instrufaient 

The  second  instrument  bears  date  on  the  10th  of  May  1854,  Another  in- 
whereby  the  claimants  transfer  the  ship  to  Mr.  Wrongham,  the  fouT^y.  * 
agent  of  Brandt  and  Co.  at  Dundee,  by  way  of  security  for  any 
advances  which  might  have  been  made  by  Brandt  and  Co.  at 
Archangel.  It  does  not  appear  that  the  deed  was  registered 
any  where  at  all,  though,  according  to  the  form  in  use  in  Scot- 
land, the  parties  undertake  that  it  shall  be  registered. 

The  last  instrument  bears  date  on  the  8th  of  July,  and  by  A  third,  dated 
that  Brandt  and  Co.,  described  therein  as  merchants  of  Aroh-    *     "  ^* 
angel  and  London,  conveyed  the  vessel  to  Mr.  Wrongham,  who 
caused  such  bill  of  sale  to  be  offered  for  registry,  or,  I  should 
say,  offered  it  to  be  registered  at  the  Custom  House  at  Dundee, 
on  the  10th  of  July  1854. 

Now,  the  real  character  of  these  documents  must  be  ascertained 
not  merely  from  the  contents,  but  from  the  measures  adopted, 
and  from  all  the  other  evidence  which  has  reference  to  them. 

Messrs.  Stewart  and  Smith  allege  that  the  transfer  of  the  The  claimants 
11th  of  March,  and  everything  done  thereupon,  was  colourable  allege  ^a*  the 

_  ,  transfer  under 

and  fictitious ;  that  such  deed  of  sale  was  not  intended  to  convey  the  bill  of  sale 
the  vessel  or  any  right  in  her  whatever,  but  was  for  the  sole  March ^i^^^' 
purpose  of  protecting  her  from  capture  by  the  Russian  govern-  merely  coloor- 
ment,  which  was  deemed  probable,  as  she  was  detained  at  Arch-  he/from  aip^* 
ancrel  by  the  ice.  "  ture  by  the 

Now,  certainly,  looking  at  the  state  of  public  affairs  at  that  ^T*^. 

1      J      .    J     ,  ,  Ane  position 

time,  it  cannot  be  denied  that  there  was  every  prospect  of  an  of  affairs  at 
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1854.  immediate  war,  and  therefore  it  was  natural  that  Measrs. 

AoMiiuLLTT  Stewart  and  Smith  should^be  anxious  to  protect  their  property, 

Prize  Court,  though  whether  the  means  employed  for  such  purpose  were 

The  «'Ocbah  legitimate  or  not,  is  a  distinct  and  subsequent  question. 

Bride.*'  It  ig  therefore  probable  that  this  sale  was  intended  to  be 

Judgment.  merely  colourable;  but  there  would  still  remain  another  inquiry, 

dws^suchT'  whether,  though  colourable  in  the  view  of  the  vendors^  it  was 

transaction  so  Considered  altogether  by  the  vendees,  or  their  agent.     I  do 

^^      ^'  not  mean  to  say  that  that  point  has  been  very  distinctly  raised. 

Sm  arLes)^  ^^  ^^  ^^^  ^^^7  fwrly  argued  by  her  Majesty'^  Advocate,  that 

whether  the  there  was  an  intention  on  the  part  of  these  parties  that  the  vessel 

tiouBinthe  '  should  be  convcyed  to  cover  the  advances  which  necessarily 

view  of  the  must  have  been  made  and  were  made  by  Brandt  and  C!o.  of 

Yendees  as  .  •      ,     • 

well  as  of  the    Archangel.     With  regard  to  the  instrument  itself,  it  takes  no 
vendors.  notice  of  any  advances  whatsoever,  and  to  that  perhaps  I  must 

again  advert. 
The  fictitious-       The  deed  of  the  10  th  of  May  appears  to  supply  strong  corro- 
S^TOtrtly  ^     ^  borative  proof,  that  the  sale  of  March  11th  was  intended  to  be 
proved  by  the    colourable  only ;  for  if  the  deed  of  March' 11th  was  a  real  trans- 

siihseo  tient 

transaction  of    f6i*>  what  possible  right,  or  pretence  of  right,  could  Messrs. 

the  loth  May.;  Stewart  and  Smith  have  to  mortgage  a  ship  already  sold  by 

them ;  but  all  the  correspondence,  and  all  the  res  gestcs^  and  all 
the  evidence  show  that  the  deed  of  the  11th  of  May  was  a  b(m& 
fide  mortgage,  was  intended  for  the  purpose  of  giving  to  Mr. 
Wrongham  a  power  over  that  ship  by  a  regular  Scotch  mort' 
gage  deed  to  protect  his  correspondents  and  principals,  the 
house  of  Brandt  and  Co.  of  Archangel  and  London  (for  they 
are  mixed  up  together),  for  any  advances  whigh  might  have 

Quart  as  to      been  made.     The  validity  of  the  deed  as  conveying  a  right  to 

the  vahdity  of  ^^  enemy  is  quite  another  and  distinct  consideration,  but  this 

the  deed  con-  j        ^  ... 

veying  a  right  deed  appears  to  me  to  be  perfectly  incompatible  with  the  fact 
to  an  enemy,     ^j^^^  ^j^^  j^^j  ^f  March  1 1th  was  a  bond  fide  transfer.     I  cannot 

reconcile  it  to  my  mind,  and  suppose  that,  if  the  deed  of  the  llth 
of  March  was  bond  fide  for  any  purpose,  the  deed  of  the  10th  of 
May  could  have  been  executed  at  ali.  If  it  was  to  transfer 
the  ship,  it  being  colourable  in  part  and  bond  fide  in  part,  to 
secure  advances,  what  could  be  the  purpose  of  taking  the  deed 
of  the  10th  of  May  again  from  the  same  parties  who  had  con- 
veyed the  ship  by  the  deed  of  the  llth  of  March,  for  the  pur- 
pose of  securing  these  same  advances  ?  These  are  manifestly 
The  mortgage  incompatible  the  one  with  the  other.  The  deed  of  the  10th  of 
loUi.^       ^      ^"-^y  ^^  '^  these  words,  "  Although  the  said  vendition" — that  is, 

the  vendition  of  the  llth  of  March,  it  is  called  now — **  bears  to 
be  ex  facie  absolute,  yet  the  same  was  granted  by  us  truly  in 
trust  for  our  behalf,  and  for  the  purpose  of  securing  the  safety 
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of  the  said  ship  or  yesBel  while  she  then  lay  in  or  near  the  •  har-      ,  ^^^^'  , 
bonr  of  Archangel^  and  while  she  might  be  in  the  Russian    Admiralty 
waters."    Now  there  is  not  a  word  about  that  in  the  deed  of  I**"*  Court. 
the  11th  of  March — there  is  not  a  word  there  reciting  it  was  f^j^  **Oceax 
for  such  purpose ;  but  it  goes  on  here  to  state^  "  And  also  con-       Bridb." 
sidering  that  William  Wrongham,  Esquire,  merchant  in  Dun-     J^tdgment 
dee,  has  on  our  account,  and  at  our  request^  agreed  to  recom- 
mend his  correspondents  ** — this  is  a  subsequent  transaction — 
*'  to  make  advances  of  money  to  the  master  of  the  said  vessel^  and 
others,  on  account  of  the  said  vessel,  upon  our  granting  for  his 
and  their  security,  and  more  sure  payment  of  the  said  advances, 
these  presents  in  manner  under  written."     Then  it  goes  on  to 
secure  any  advances  which  may  have  been  made  in  consequence 
of  this  agreement  with  Mr.  Wrongham  on  account  of  the  ship. 

I  must  jsay  that  this  instrument  appears  to  me  of  great  im-  The  deed  of 
portance  to  ascertain  the  bona  fides  of  this  case,  and  what  the  ig^portan/ 
real  intention  of  these  parties  was  at  the  time.  '^i^  respect  to 

At  the  time  of  the  execution  of  the  deed  of  March  11th  the  parties. 
1854,  a  letter  which  appears  to  be  No.  11.,  and  bears  date  So  also  is  the 
March  14th,  was  written  and  sent  to  Mr.  Wrongham  with  the  correspon- 

.    •  •  ...  •  i_   dence  at  the 

bill  of  the  sale  —  it  is  not  very  explicit,  but  it  is  consistent  with  time. 

the  averment  made  on  behalf  of  the  claimants,  that  the  transac- 
tion was  merely  a  colourable  transaction.  The  letter  No.  13. 
also  clearly  shows  that  Mr.  Wrongham  did  not  consider  that 
any  h(m6,  fide  transfer  had  taken  place  at  all.  That  letter 
shows  what  the  res  gesta  were  at  the  time :  he  says,  ^^  I  beg  to 
hand  you  a  letter  from  Captain  Smith,  of  the  *  Ocean  Bride ;'  I 
have  also  received  his  draft  on  you,  payable  at  sight,  for 
137t  16*.,  to  the  order  of  Mr.  Richard  Brandt,  against  advances 
made  by  his  Archangel  house  on  account  of  the  said  vessel  I 
am  also  advised  that  Captain  Smith  has  requested  you  to  lodge 
with  Mr.  Biundt  funds  to  be  held  at  the  disposal  of  Messrs.  W. 
Brandt  and  Son,  to  enable  them  to  have  the  necessary  repairs 
executed,  and  the  vessel  placed  in  safety ;  but  as  these  funds 
have  not  as  yet  been  lodged,  I  have  to  request  you  will  remit  to 
Mr.  Brandt  (6.  Great  Winchester  Street,  London),  say  to  the 
extent  of  2702L,  which  may  be  about  the  amount  required  for 
the  necessary  repairs,  and  to  place  the  vessel  in  safety  from  the 
ice."  That  letter  shows  clearly  to  my  mind,  that  Mr.  Wrongham 
did  not  consider  that  any  transfer  whatever  had  been  made 
at  that  time ;  and  for  this  reason, — ^because  he  advises  Messrs. 
Stewart  and  Smith  to  remit  270/.  to  Brandt's  account  to  pay  for 
the  repairs.  It  is  impossible  that  he  could  have  advised,  or 
asked  them  to  do  it,  if  the  vessel  had  been  sold.  If  there  had 
been  any  actual  transference,  it  is  clear  Mr.  Wrongham  would 
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t  ^^^^'  ,      have  had  no  pretence  fot  saying  to  those  who  sold  the  Tenel, 

Admibaltt     '*  We  are  compelled  to  make  these  adyances,  and  although  we 

PRigg  CotJBt.  jjg^^g  g^^^  ^g  y^^  g^y.^  ^.j^^  sccur l tj  of  thc  vessel^  yfet,  notwith- 

Thb  **  OcfeAK  stdndiDg  that)  you  must  make  remittances  to  the  full  amount  of 

Bkidb."  tlie  whole  debt  that  is  incurred." 

Jk(fyment.  Many  comments  have  befen  made  with  respect  to  other  pwii 

of  the  Russian  ^^  ^^^^  evidence^  namely^  the  evidence  of  several  pereonii  that 

Vice-Consui  is  they  were  coo:nizant  of  the  transactioui  and  believed  it  to  be 

stroDffly  coF"  »  cj 

roborativeof  colourable.  I  think  that  some  of  the  comments  were  very 
that^r^^t"^  n*  -  P^^P^^^y  made,  and  I  think  I  am  not  Entitled  to  place  on  all 
fer  of  the  11th  these  affidavits  any  implicit  reliance;  for  it  must  be  admitted 
coSurabir  ^^^^  ^^^7  ^^^  looscly  wordcd — that  they  have  no  distinct  rcfc- 
though  little  rence  to  the  time  when  the  declarations  were  made^  or  the 
placed  on^Ae  P^nods  when  the  facts  were  asserted ;  but  perhaps  they  are  not 
other  Bffida-      to  be  left  wholly  out  [of  consideration.     There  is,  however,  one 

of  great  importance ;  that  is,  the  affidavit  of  the  Russian  Vice- 
Consul,  marked  Gr.  I  consider  that  exhibit  is  entitled  to  great 
weight ;  because  he  states  in  that  affidavit,  before  the  'transfix 
of  the  vessel  on  the  11th  of  March  1849,  he  was  advised  with 
by  Messrs.  Stewart  and  Smith,  as  to  whether  the  schetne  they 
at  the  time  thought  of  putting  into  execution  for  the  protection 
of  the  property  was  advisable ;  and  that  he  declined  to  give 
them  any  advice — and  very  properly,  considering  the  position 
in  which  he  was  then  placed.  This  appears  strongly  to  co^ 
roborate  the  statement  made  on  behalf  of  the  claimants;  for, 
according  to  that,  he  was  well  aware  that  the  intention  was  to 
make  a  colourtible  transfer,  and  nothing  more. 

I  must  further  observe,  that  the  very  nature  of  this  trans- 
action, so  far  as  appears  before  the  Court,  favours  the  conclusion 
that  the  sale  was  colourable  only ;  for  it  must  be  recol- 
There  is  no  lected  that  in  the  sale  of  a  ship  there  must  be  two  parties — 
everThat^e  there  must  be  a  vendor,  and  there  must  be  a  purchaser;  and 
alleged  vendee  that  the  house  of  Brandt  and  Co.,  either  by  themselves  or 
to  the  transac-  their  agent,  Mr.  Wrongham,  purchased  this  vessel,  there  is  not 
^^^^  a  scintilla  of  evidence.     Surely  the  Court  would  expect  there 

would  be  something  in  thc  nature  of  evidence,  if  they  performed 
the  part  of  purchasers.  All  that  was  ddne  was  this :  —  Brandt 
and  Co.  of  London  returned  the, bill  of  sale  of  the  1 1th  of 
March  to  be  certified  by  the  Russian  Consul.  This  was  a  pro- 
ceeding which  I  apprehend  was  absolutely  necessary,  if  the 
intended  deception  on  the  Russian  authorities  was  to  be  carried 
into  effect  at  all. 
The  alleged  Again,  when  I  look  to  the  alleged  consideration  for  the  sale, 

consideration        j^.^^  jg  ^^^^  consideration  in  the  instrument  of  the   11th  of 

tor  the  sale  is 

merely  a  set-     March?     It  is  a  settlement  of  account,  and  no  more — a  very 
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utiusual  proc(^iilg9  {tbcbrding  to  my  experience  in  bond  fide      ^ 


1854. 


transfers.  ADMiRAttt 

It  must  be  recollected  that  I  am  now  endeavouring  to  ascer-  ^^"°  Ck^uBT. 
tain  facts  only,  and  not  the  law^  and  that  at  present  I  have  not   ths  "  Ookiir 
cofasidered  the  bill  of  sale  of  July  8th.     Then,  laying  out  of       B^«-" 
cohsideration  for  the  present  the  last-mentioned  bill  of  sale,  I      •^«'^^'»'- 
am  disposed  to  come  to  the  conclusion,  upon  considering  all  the  count. 
other  evidence,  that  the  bill  of  sale  of  the  11th  of  Mardh  was.  The  whole 
as  represented  by  the  claimants,  a  colourable  trtttisfer,  for  the  i^eld^X*^ 
purpose  of  protecting  the   ship   from  condemnation  by  the  conclusion  that 

R.  .i*  J  the  sale  of  the 

uBsian  government  if  war  ensued.  n^  March 

But  I  must  look  at  the  whole  of  this  case ;  I  must  not  come  ^a»  merely 

to  a  conclusioti  from  a  part  of  the  evidence,  however  I  may  ^^^te*" 

think  it,  taking  it  singly,  to   be   cogent  in   coming   to  that  *^^P  ^™  ^^' 

conclusion*  the  Russlah 

I  now  come  to  the  bill  of  sale  of  July  1854.  Here  I  must  go^e^n^aent 
say  I  think  that  the  Court  has  sotne  right  to  complain  of  the  ^J^^i^foJ^JS 
neglect  to  fbmish  any  information  about  this  bill  of  sale.     I  of  the  reasons 

*  i.«i  i/»  ji^«  which  induced 

have  no  explanation  why  or  wherefore,  or  under  what  circnm-  ^^e  execution 

stances  the  bill  of    sale  of  July   1854  was  executed.     What  of  the  bill  of 
till  .1  1  ,,  ^   sale  of  the  8th 

motives  stimulateq  the  parties  to  adopt  those  measures  at  allr  of  July. 

Upon  what  reasons  this  measure  was  founded  I  am  left  entirely 

to  conjecture,  for  I  have  not  the  slightest  idea  of  what  governed 

them  in  this  transaction. 

I  must  look  at  the  instrument  itself  to  see  what  is  made  out  The  instfu- 

*  •         «      '  -i-  «  .       ment  of  the 

from  that  mstrument.     It  purports  to '  be  a  conveyance  by  sth  of  July 
Brandt  and  Son  of  Archanjrel  and  London,   mixing  up  the  purports  to  be 

°  .  -E  J-      *  conveyance 

fenemy  and  the  friend  together ;  and  it  purports  to  be  to  Mr.  by  Brandt  and 

Wrongham,  their  own  agent,  and  for  a  price  said  to  be  settled  ^^'^J^^^' 
with  him  for  this  vessel,  then  stated  to  be  on  her  voyage  from  London  to  Mr. 
Archangel  to  Leith.     The  instrument  then  refers  to  the  sale  by  the^ir"^^^' 
Stewart  and   Smith,  of  the  11th  of  March,  registered  in  the  agent 
Custom  House  on  the  13th  of  March,  namely,  to  the  bill  of 
sale,  which  is  alleged  to  be  fictitious  and  colourable.     I  asked  It  seems  that 
whether  this  bill  of  sale  of  the  8th  of  July  was  registered?  was  presented 
All  I  find  is,  that  it  was  presented  for  registration  on  the  for  registration, 

'  but  not  re- 

10th  of  July.  gistered. 

It  does  appear  somewhat  singular  that  this  transfer  was  made 
to  Mr.  Wrongham,  if  truly  this  bill  of  sale  was  colourable  only. 
If  all  these  documents  were  colourable  only,  and  such  second 
transfer  necessary  for  Custom  House  purposes  to  invest  the 
property  in  Messrs.  Stewart  and  Smith,  the  natural  course 
would  have  been  to  reconvey  the  property  to  them,  and  not  to 
convey  it  to  Mr.  Wrongham.     It  is  stated  in  the  memorial  that 
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.  ^^^^'  .     Brandt  and  Wrongham  are  ready  to  reconVej  upon  being  paid 

Admiralty     their  advances. 
Prize  Court.       Confining  my  consideration  for  the  moment  to  those  fiacts,  I 
Thb  "  Ocean  think  that  the  necessary  inference  would  be  that  Brandt  and  Co.^ 
Bride."       by  virtue  of  the  conveyance  of  March  11th,  had  this  ship  validly 

Judgment      conveyed  to  them  to  the   extent  of  covering  their  advances, 
these^d^a-       notwithstanding  that,  ex  faciey  it  was  an  absolute  conveyance 

ments  appears     £qy  a  price  settled. 

legal' title  to  The  effect  of  this  would  be,  that  the  legal  title  would  be  in 

BMdt^aTd*  ^  Brandt  ^^^  Co. ;   the  equitable  title,  subject  to  payment  of 

Co.,  and  the  advances^  would  be  in  Stewart  and  Smith ;  and  then  in  cases 

MMsri^^St^-  ^^^^  occurred  before  in  wars  under  ordinary  circumstances — ^not 

art  and  Smith,  under  special  circumstances — would  arise  the  question,  whether 

Q^e,  could  a  British  subject  could  support  an  equitable  title  to  a  vessel, 

jeet  support  an  when  an  enemy  possessed  the  legal  title.     That  would  have 

equitable  title  i^qq^^  the  case  in  former  wars — whether  in  this,  I  need  not  say. 

to  a  ship  <»  TP-     .  1  1 

which  an  If  this  vessel  had  been  sailing  under  the  colours  of  an  enemy, 

^Tgal  title  ?   ^  ^  should  say  this  was  a  claim  that  could  not  be  sustainable,  but 

If  the  vessel  ^^^^  ^^e  remains  navigated  under  British  colours;   and  that 

had  been  sail-  prevents  a  difficulty  which  would  have  been  insuperable, — for 

ing  under  Bus-   r  ,  , 

sian  colours,  it  if  tl^e  vessel  had  been  under  Russian  colours,  that  would  ^have 
b^^lsonciu-  ^^^^  conclusive  against  all  the  world,  for  reasons  I  need  not 
sive  against  all  refer  to,  as  it  is  a  well-known  principle. 

e  wor  d.  However,  the  fact  of  this  vessel  being  under  British  colours 

ance  of  the  is  of  importance,  because  it  sjiows  that  Brandt  and  Co.  of 
^"^^iI^^th^t^A"  Archangel  —  and  these  are  the  enemy  merchants  —  did  not 
vendee  did  adopt  the  transfer  of  the  11th  of  March  ;  for  the  letter  contain- 
twuwfer^ofthe  ^°S  ^^®  representations  made  to  the  Custom  House  states, 
11th  March.      amongst  other  things,  as  well  as  the  facts  I  am  adverting  to, 

that  that  transfer  was  of  no  use  to  them, — I  think  that  is  the 
expression, — ^that  transfer  would  be  of  no  use  to  them. 

Now,  assuming  that  Brandt  and  Co.  and  Mr.  Wrongham  do 
now  claim  a  lien  for  advances  on  account  of  the  ship,  and  are 
willing  to  transfer  only  on  condition   of  beiug  paid  such  ad- 
vances, it  does  not  appear  to  me  to  follow — necessarily  at  least 
—  that  under  these  documents   their  claim  would  be  a  legal 
claim.     It  must  be  recollected   that  neither  their  opinion  nor 
their  conduct  will  make  such  claim  legal  if  it  be  not  so  by  law. 
They  cannot  engraft  a  claim  on  such  a  deed  unless  there  is 
something  that  would  justify  them  legally  speaking. 
The  sale  of  the       I  am  of  opinion,  that  the  sale  of  the  11th  of  March  was 
was  fictitious,     colouraWe  and  fictitious,  and  that  it  conveyed  no  right  nor  title 
and  conveyed    of  any  kind  to  Messrs.  Brandt.     I  am  of  opinion,  furthermore, 

no  title  to  1  T*        1  1    /-I  1-11  .1.1. 

Messrs.  that   Brandt  and  Co.   could   by   no  possibihty  engraft  a  lien 

ih^ore  no      ^^^   *^**  which  was   a    nullity  in   itself.     I  perfectly  well 
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understand  that  Messrs.  Brandt  and  Co.,  and  Mr.  Wronghani,      ^  ^^^^' 
as  their  agent,  having  got  the  deed,  and  not  having  got  the     Admuultt 
money,  are  disposed  to  hold  the  vessel  till  they  got  the  money  ^"®  Codbt. 
back.    Whether  they  are  entitled  to  do  so  depends  on  legal   rp^^^  "Ockax 
considerations.     There  are  other  facts  which  I  think  will  throw       BRms.** 
more  light  on  the  subject  en^t"^  ^ 

I  have  now  dealt  with  these  transfers  as  they  appear  in  them*  thereon, 
selves,  and  with  a  supposed  claim  under  them,  but  there  is  other 
matter,  I  am  sorry  to  say,  which  I  must  necessarily  consider. 

I  must  come  back  to  the  deed  of  the  10th  May.     This  is  a  Thedeedoftlie 
mortgage  deed  to  the  agent  of  the  enemy  merchant,  because  ^^^^^^oit^ 
Mr.  Brandt  had  changed  his  character  between  the  period  of  gage  to  the 
granting  the  first  deed  and  granting  the  second.     He  had  been  eaemy?  *" 
a  friend — a  neutral,  and  had  become  an  enemy  in  the  interval, 
and  it  was  granted  to  cover  advances  made,  and  to  be  made,  on 
a  British  ship  detained  by  the  ice  in  the  enemy's  port    Accord-   Qtf<»;«  as  to  its 
ing  to  ordinary  Prize  Law,  I  apprehend  this  instrument  might  Jhe'generS^^*^ 
have  been  of  no  validity,  though  a  bond  fide  dealing  between  Law  of  Prixe, 
the  parties.    It  is  unnecessary  for  me  to  decide  upon  its  validity  municipal  law 
under  present  circumstances.     I  need  not  now  determine  what  ®^  England. 
may  be  the  rights  of  alien  enemies  with  respect  to  collateral 
interests  under  the  order  of  the  1 5th  of  April ;   nor  how  far 
British  subjects  are  relieved  from  the  restrictions  heretofore  im- 
posed on  trade  with  the  enemy. 

I  do  not  concern  myself  whether  this  mortgage  was  valid   The  deed  is 
according  to  Prize  Law  or  not,  nor  whether  it  was  invalid  by  our  J^JhrwUig  ^ 
municipal  law.     I  advert  to  this  deed  only  because  it  may  by   light  upon  the 
possibility   explain    the    statement    in   the   memorial,  —  that        ^^  **°^ 
Brandt  and  Wrongham  were  willing  to  transfer  on  payment  of 
their  claim,  because  of  course  I  must  not  assume  that  neither 
Brandt  and  Co.  nor  Mr.  Wrongham  are  very  great  lawyers, 
and  they  might,  when  that  statement  was  made,  and  they  pur- 
sued this  line  of  conduct,  apprehend  that  under  this  deed  of 
the  10th  of  May,  however  colourable  the  former  might  be, 
they  acquired  a  right  to  the  vessel  to  the  extent  of  the  ad- 
vances made  to  the  vessel  at  Archangel. 

Then,  as  to  this  third  instiniment;  first,  I  am  of  opinion  that  The  bill  of  sale 
the  bill  of  sale  of  March  11th,  as  I  have  already  stated,  was  founded  on 
colourable  and  fictitious,  and  that  according  to  Prize  Law  it  *^a?  ?^  March, 

,  w nicn  wsis 

neither  conveyed  the  ship  nor  created  any  lien  upon  her.     Se-  nullity,  is  also 
condly,  I  am  of  opinion  that  the  deed  of  sale  of  July  8th,  being  "°"  *°^  ^^»^  • 
founded  expressly  upon  the  deed  of  March  11th,  was  also  a 
nullity,  because  it  was  founded  on  a  nullity,  and  no  man  can 
convey  that  to  which  he  has  no  title.     I  say  this  bill  of  sale 
was  null  and  void;   I  do  not  say  it  was  altogether  false  or 

E.  &  A.  —  V(3L.  II.  C 
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rADMIRALTT 

Prize  Coubt, 

Thb  ♦*Oceam 
:;,     Bride.** 

And  coald  not 
be  rendered 
valid  by  means 
of  the  deed  of 
May,  which 
was  simply  a 
mortgage. 


It  b  objected  i 
that  the  vessel, 
being  regis- 
tered in  the 
names  of 
Messrs. 
Wrongham  & 
Brandt,  cannot 
be  restored  to 
the  claimants, 
Messrs.  Stew- 
art &  Smith. 


The  Court  is 
bound  to  gran, 
pie  with  the 
several  difiis 
cult  question 
which  arise. 


colourable  —  the  bUl  of  sale  of  the  8tU  of  July,  —  I  am  by  no 
means  of  that  oplqion ;  I  am  very  much  inclined  to  think  it  was 
only  false  and  colourable  in  part,  and  it  intended  to  reserve  an 
interest  in  the  ship  by  way  of  security  for  the  advances. 

Now,  whether  it  was  intended  to  make  the  deed  of  May  at 
that  of  March  the  foundation  of  this  reservation,  I  do  not  pre- 
tend to  say,  for  I  am  opinion  that  neither  can  uphold  their  pur- 
pose,— that  is  to  say,  neither  the  deed  of  March  or  of  May  can 
uphold  the  deed  of  July  8  th.  I  hope  I  have  made  that  dear, 
—  that  I  consider  the  deed  of  March  to  be  a  nullity,  therefore 
no  foundation  for  the  deed  of  July  8th.  I  consider  the  deed  of 
May  to  be  simply  a  mortgage  deed,  and  a  mortgage  deed  nevor 
can  give  the  power  of  making  a  sale  unless  under  drcumstanoet 
which  do  not  occur  in  this  case.  I  ought  to  add,  so  far  as  ap- 
pears, this  ship  was  never  out  of  the  legal  possession  of  the 
owners,  Stewart  and  Smith. 

If  then,  according  to  my  view  of  this  case — if  according  to 
Prize  Law  there  has  been  no  legal  transfer — if  that  law  require! 
that  to  divest  the  title  from  the  original  owners  the  transaction 
should  be  bond  Jide^  and  there  should  be  a  legal  and  equitable 
title  conferred,  or  other  considerations  which  I  need  pot  men- 
tion, what  is  there  to  prevent  me  decreeing  restitution  of 
the  ship  to  the  claimants  ? 

The  first  objection  is,  that  this  vessel  is  registered  in  the 
names  of  Wrongham  and  Brandt  and  Co.,  of  Archangel,  that 
by  statute  law  no  other  persons  can  have  a  legal  or  equitable 
title  thereto.  I  state  this  proposition  generally,  because  it  is 
true  generally.  I  apprehend,  to  put  it  as  shortly  as  I  can,  that 
by  the  law  at  present  in  force  and  operation,  a  bill  of  sale  duly 
registered  gives  a  title  to  those  in  whose  favour  it  is  registered, 
notwithstanding  it  may  have  been  offered  as  a  security  against 
any  person  who  does  not  get  a  transfer  under  the  clause  in  the 
Act  of  Parliament.  But  there  is  no  such  case  here ;  there  is 
no  one  claims  under  the  Registry,  because  the  persons  who  clidm 
are  neither  more  nor  less  than  Stewart  and  Smith  the  vendors. 

Now  here  arise  several  questions :  whether  I  shall  be  success- 
ful in  disposing  of  them  I  do  not  know ;  but  at  any  rate  I  must 
have  the  courage  to  meet  them.  Nothing,  in  my  opinion,  is 
more  undesirable  than  to  put  the  case  vaguely.  If  the  Court 
is  unable  to  come  to  a  right  conclusion,  its  judgment  may  he 
afterwards  corrected ;  but  if  the  Court  gives  a  judgment,  and 
that  appears  easy,  and  the  difficulty  is  never  noticed,  it  leads'to 
a  supposition  that  the  real  point  of  the  case  never  did  arise. 
Now  I  will  endeavour  not  to  avoid  the  difficulties;  I  grant  that 
they  arc  not  small. 
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Now,  first,  how  far  is  it  the  duty  of  this  Court  £o  take  cogui-  , 

zance  of  the  municipal  Islw  of  this  .country,  sitting  as  a  Court  of  Admiralty 

Prize  ?  And  this  head,  I  am  sorry  ^o  say,  may  be  again  divided ;  "^^     ^'^^* 

first,  as  to  a  breach  of  the  municipal  law,  and  secondly,  as  to  the  '*  Oceait 
pronouncing  a  decision  which  may  be  incompatible  with  it.  Bbide." 

As  to  the  first  point,  it  is  settled  by  various  cases,  that  pro-  it  is  settled 

perty  claimed  by  British  merchants  cannot  be  restored,  if  at  the  ^^y  ^laimS 

time  of  capture  the  trade  is  contrary  to  British  statute  law.  by  Britigh 

This  is  expressly  laid  down  in  the  "  Wahingham  Packety* (a)  ^not^be re- 

and  the  cases  there  cited,  and  in  the  "  Etrusco.^  (J)  storediif  at  the 

Now  this  rule  of  law  cannot,  I  think,  apply  to  the  present  the  trade  w 

case,  for  I  am  not  aware  that  it  has  ever  been  contended  that  £??5?^*^?  . 

'  BntiBh  statute. 


Tras  no 


this  ship   was   illegally   engaged  in  trade.      To    whomsoever  rp^^^^ 

she   belonged  she  might  lawfully  bring  this  cargo  to  Great  illegality  of 
Britain.     It  is  also  fit  to  observe,  that  I  deem  the  protection  of  present 


case. 


British  property  from  hostile  confiscation  a  lawful  and  praise-  The  protection 
worthy  object,  and  that  this  circumstance  renders  this  case  J^rty  from^"*' 
wholly  different  from  those  I  have  cited.  hostile  confis- 

The  principle  on  which  the  "  Wahingham  PacheV^  goes  is, —  and^praise-^ 
you  are  not  merely  violating  the  law  of  the  country  in  name  worthy. 
and  appearance,  but  doing  an  act  held  by  the  statute  law  to  be 
injurious  to  Great  Britain.  You  are  endeavouring  to  obtain 
for  yourself,  for  your  own  commercial  purposes,  the  advantage 
of  a  trade  prohibited  by  that  statute  law ;  therefore,  as  Lord 
Stowell  very  properly  said,  it  was  a  great  moral  and  legal  prin- 
ciple. Stronger  words  I  need  not  use,  and  the  whole  of  that 
judgment  proceeds  on  that  ground.  The  **  Etrusco^^  was  a 
similar  case.  There  the.  claimants  of  the  "Etrusco"  were 
carrying  on  a  trade  prohibited  by  the  law. 

Now  the  second  point  is  undoubtedly  one  of  great  diflSculty, 
and  of  no  ordinary  magnitude,  namely,  that  a  decree  of  restitu- 
tion would  convey  the  ship  to  claimants  not  on  the  register,  and 
that  this  ship  is  a  British  ship. 

Now  upon  this  I  will  observe,  I  do  not  recollect,  and  I  do  There  is  no 
not  believe,  that  there  has  been  any  case  in  which  a  British  ship  ^^ich  on  a 
has  been  claimed,  that  any  inquiry  or  question  has  arisen  in  the  ^''.^^®^  *^^P 

j-yt  1       "T^  ''i  *  1*  '111    oeinff  Claimed 

Prize  Court  as  to  the  Bntish  registry,  or  compliance  with  all  in  the  Prize 
our  navigation  laws.     Such  formalities  have  not  been  entered  ^^  «°y 

e  ^  J  J  T    1       1  question  bas 

upon,  and,  unless  it  was  my  bounden  duty  to  do  so,  I  should  be  been  raised  as 
reluctant  to  embarrass  the  Court  with  such  questions,  perhaps  re^^nT*^*^ 
less  embarrassing  and  perplexing  now  than  they  were  in  those  agreeing  ^fith 

the  Dill  of  a 

(a)  2  C.  Rob.  77.  in  consequence  of  the  inadmissibility 

{h)  4  C.  Rob.  262.  n.    "  In  the  of  such  a  claim,  is  to  be  condemned 

case  of  the  JE^nwco,  Lords,  11  th  Aug.,  not  to  the  individual  captor^  but  to  the 

1808,  it  was  decided,  nfler  long  de-  king'* 

liberation^  that  property  condemned 


^  o 
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Admiralty 
Prize  Court. 

Thb  "Ocean 
Bride." 

Quare,  could 
the  register 
alone  bind  a 
Court  of 
Prize? 

The  Court  of 
Prize  decides 
not  upon  the 
formality  of  a 
document,  but 
upon  its  bond 
fide  character. 


Neither  does 
the  Court  of 
Prize  dvcide 
as  to  a  yessers 
title  to  a 
British  regis- 
ter, nor  as  to 
its  forfeiture 
under  a  parti- 
cular statute. 


There  might 
occur  cases  in 
which  the 
Court  would 
be  bound  to 
restore,  with- 
out paying  any 
re^rd  to  the 
British 
register. 


daj's,  but  still  quite  sufficiently  difficult  not  to  induce  the  Court 
to  volunteer  to  go  into  them  unless  it  was  distinctly  a  part  of 
its  duty. 

Again,  it  is  a  serious  question  how  far  the  register  alone 
would  be  binding  in  a  Court  of  Prize.  Could  I,  for  instance, 
condemn  this  ship  as  the  property  of  Brandt  <ind  Co.  merely 
because  she  was  registered  in  their  names,  when  I  am  of  opinion 
that  there  was  no  transfer,  and  that  the  proceeding  was  merely 
colourable  ?  I  apprehend  I  could  not,  I  might  condemn  her 
for  another  reason,  but  I  could  not  on  the  ground  that  she  was 
the  property  of  Brandt  and  Co.,  because  the  Court  of  Prize 
never  goes  on  a  mere  formal  instrument.  Over  and  over  again 
Lord  Stowell  has  said,  it  is  not  the  documents  themselves  which 
the  Court  goes  upon, — they  must  be  true,  they  must  be  bona 
Jide^ — it  never  goes  on  formalities.  This  is  a  broad  distinction, 
which  I  consider  not  only  indispensable  to  Prize  Law,  but  to  be 
one  of  the  most  honourable  distinctions  which  exist  between  a 
prize  and  a  municipal  Court ;  that  a  Prize  Court  looks'  to  that 
which  is  bond  fide  true,  while  a  Court  of  Law  is  sometimes 
bound  by  formality,  which  prevents  real  justice  in  the  case. 

But  supposing  this  colourable  bill  of  sale,  and  consequent 
registry,  to  be  made  to  a  neutral  merchant,  could  I  restore  to 
him,  on  the  ground  that  no  one  else  had  a  legal  or  equitable 
title  ?  Now  what  would  be  the  effect  of  a  decree  of  restitution 
in  the  Court  of  Prize?  The  possession  of  the  vessel  would  be 
given  to  the  claimant.  This  Court  does  not  decide  that  the 
vessel  is  entitled  to  a  British  register, — it  has  nothing  to  do 
with  that  question.  It  does  not  say  whether  there  has  been  a 
forfeiture  according  to  statute  law  or  not,  that  is  the  province 
of  another  Court.  It  is  silent,  as  it  ought  to  be,  as  to  penalties. 
'The  vessel  may  have  been  forfeited  twice  over  by  municipal 
law,  but  the  Court  would  act  exactly  as  if  no  such  thing  had 
taken  place. 

Are  there  not  cases  in  which  a  Prize  Court  would  restore 
whatever  might  be  the  case  with  respect  to  a  British  register? 
There  are  no  such  cases  on  record;  no  such  cases  have  oc- 
curred, as  I  believe ;  I  know  none.  But  let  us  suppose  one. 
Suppose  a  British  vessel  sold  abroad  to  a  neutral  subject.  I 
apprehend  a  neutral  subject  might  acquire  a  title  which  this 
Court  must  recognize,  whatever  was  the  state  of  the  register.  I 
apprehend  that,  although,  perhaps,  it  might  give  no  title  to  a 
British  subject,  it  would  convey  a  good  title  to  a  neutral, 
which  I  should  be  bound  to  respect ;  for  this  Court  restores  not 
as  a  British  ship  or  any  ship,  but  simply  as  a  ship  bond  fide 
sold.     I  should  not  generally  inquire  by  what  law  a  vessel  has 
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been  sold.     See  what  the  consequence  would  be  if  I  did.     If  I      ^  ^^^•*-  , 
were  bounds  in  case  a  vessel  was  claimed  by  any  neutral  subject     ai)3iiralty 
of  any  one  of  the  States  at  present  neutral^  to  ascertain  pre-  ^^^^  Court. 
cisely  what  was  their  law,  whether  he  had  acquired  a  good  title   rp^^  «.  ockah 
by  their  law,  I  should  be  under  the  necessity  of  becoming  —       Bride.* 
what  I  am  sure  I  never  shall  be — master  of  the  navigation  laws  T^e  inquiry 
of  all  these  countries.     Supposing  I  could,  by  possibility,  get  a  J^^^j.  ^j,^^  ^ 
glimpse  of  them,  I  never  could  ascertain  whether  there  had  vessel  was  sold, 
been  a  fraudulent  use  made  of  it,  if  they  had  a  register  answer-  very  great 
ing  to  something  like  our  own,  or  whether  all  the  formalities  difficulties. 
had  been  strictly  complied  with. 

Sometimes,  certainly,  the  Court  does  make  the  inquiry.     But  Though  it 

/•  ...-,  1.1  might  some- 

why  ?   For  the  purpose  of  ascertammg  if  the  sale  was  bonajide.  times  be  im- 

For  that  purpose  I  confess  it  might  be  considered  important.   But  pef^°nce°to 
supposing  you  take  the  case  of  a  neutral  subject  claiming  a  ship,   the  bona  fide 
and  supposing  the  neutral  in  possession  of  the  ship,  and  I  was  ^^^e!"^  ° 
satisfied  that  the  possession  was  a  bon&  fide  possession,  I  cer- 
tainly should  not  inquire  if  he  had  obtained  his  title  through  all 
the  formalities  of  the  country,  both  of  the  vendor  and  the  vendee, 
because  both  would  be  necessary  to  be  inquired  into.     Again  I 
say,  I  should  not  enter  into  that  inquiry,  provided  I  was  satisfied 
that  he  was  the  bond  fide  owner. 

I  am  well  aware,  with  respect  to  English  Law,  that  the  ob-  The  title  not 
ligation  upon  this  Court  may  in  some  respects  be  different;  tested  bTany 
but  still,  I  think,  according  to  the  best  of  my  judgment,  not  to  other  claimant, 
the  extent  of  requiring  me  minutely  to  examine  the  title  not  Ubeny  to 
contested  by  any  other  claimant.     I  am  of  opinion,  therefore,  ^^^^J^^  ^^^ 
that  I  am  at  liberty  to  make  a  decree  restoring  this  vessel  to  the  present  claim- 
claimants  not  as  a  British  ship  entitled  to  a  British  register,  ^^^^i^^^p^it 

*  ,  .  ^"^y  inquiry 

for  of  that  I  do  not  judge,  nor  do  I  say,  I  repeat  it  again,  that  respecting  the 
there  has  not  been  a  forfeiture  or  pen^jlty  incurred.     With  that  register. 
I  have  nothing  to  do. 

.  Before  I  come  to  a  conclusion,  I  must  consider  what  are  the 
other  objections  so  properly  raised,  and  so  very  ably  supported 
on  the  present  occasion.  • 

One,  I  think,  I  may  dispose  of,  though  not  unimportant,  in  The  claim 
few  words.     It  was  argued  in  opposition  to  the  bona  fides  of  \^  madefy 
this  transaction,  that  the  claim  was  made  by  an  agent,  and  ought  the  owners 
to  have  been  made  by  the  parties.  I  entirely  agree  with  the  truth  ^^  ^^^  ^  * 
of  that  observation,  and  think  it  was  a  circumstance  of  some  sus-  their  agent, 
picion  ;  but  I  cannot  say  it  was  really  anything  more.     I  can- 
not suppose,  as  it  is  the  commencement  of  the  war,  the  parties 
who  are  concerned  in  this  matter,  or  their  advisers  in  Scotland, 
were  so  well  aware  of  the  ordinary  practice  of  this  Court  as  to 

render  it  absolutely  incumbent  on  them  to  be  possessed  of  a 

c  3 
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Admiralty 
Prize  Court. 

The  "  Ocean 
Bride." 

The  Court 
cannot,  irhen 
it  restores  the 
ship,  condemn 
the  alleged 
enemy's  in- 
terest therein, 
viz.,  the 
bottomry 
bond. 


The  conscious- 
ness that  the 
bottomry  bond 
TTOuld  not  be 
enforced  here, 
may  have 
induced  the 
holders  to  offer 
to  reconyey  the 
ship  on  pay- 
ment of  their 
adyances. 


A  bottomry 
bond  given  to 
an  enemy 
vrould  be  null 
and  void. 


If  the  ship  be 
not  restored  to 
the  claimants, 
it  must  be 
condemned  to 
the  Crown  for 
the  violation 
of  British  law. 

There  is  not 
ground  suffi- 
cient to  induce 
the  Court  to 
adopt  that 
course. 


knowledge  of  this  course  of  proceeding,  or  that  it  was  not  a 
venial  error;  though,  at  the  same  time,  it  would  be  of  im- 
portance, unless  the  other  facts  removed  the  suspicion  that  arose 
from  this  circumstance. 

It  is  said,  secondly,  I  might  restore  the  ship,  and  condemn 
the  enemy's  interest  in  it,  if  he  has  one.  Now  what  is  that  in- 
terest ?  A  bottomry  bond  is  admitted  in  the  memorial  That 
fact  never  was  kept  back.  As  to  the  master  not  having  men- 
tioned the  circumstance  of  a  bottomry  bond,  I  was  originally 
struck  with  the  argument  as  to  his  silence ;  but  I  have  had 
reference  to  the  interrogatories,  and  I  do  not  see  that  the  inter- 
rogatories pointed  to  a  bottomry  bond  at  all.  I  do  not  see  that 
there  was  an  intentional  concealment,  and  it  comes  out  from  the 
mate.  I  do  not  see  that  the  interrogatories  distinctly  called  for 
the  master  to  allude  to  it,  or  indeed  at  all. 

I  may  here  observe  it  is  not  improbable,  though.  I  think  I 
might  have  had  more  information  on  the  subject,  but  some  of 
the  parties  did  not  choose  to  give  it,  that  Messrs.  Brandt  and 
Company  having  a  bottomry  bond,  and  knowing  or  believing 
they  could  not  enforce  it  here,  for  that  reason,  among  others, 
offered  to  restore  the  ship  on  condition  of  their  advances  being 
paid.  They  said,  first,  we  have  got  a  mortgage  deed  of  doubtful 
validity ;  and  again,  we  have  got  a  bottomry  bond  of  still  more 
doubtful  validity ;  we  cannot  enforce  it ;  but  we  will  not  trans- 
fer the  ship ;  we  will  not  be  active  unless  we  get  our/  money 
back  again.  That  I  believe  to  be  the  real  condition  of  the  deed 
of  the  8th  of  July. 

But  how  can  T  follow  the  course  suggested  of  condemning 
this  interest  ?  If  the  bond  be  considered  as  given  to  an  enemy, 
it  is  a  nullity ;  it  could  not  be  enforced ;  if  it  is  not  given  to  an 
enemy,  then  I  could  not  condemn  such  interest.  Again,  it  is 
wholly  contrary  to  the  usage  of  this  Court  to  take  notice  of 
either  a  mortgage  or  bottomry  bond.  I  believe  there  is  no  in- 
stance in  which  it  has  been  done  ;  and  all  the  cases,  principles, 
and  decisions  are  to  the  contrary.  I  should  be  very  unwilling 
so  to  do  in  the  present  state  of  the  law  with  reference  to  mere 
declarations  and  orders  in  Council 

If  I  do  not  restore  this  vessel  to  the  claimants,  I  have  no 
alternative  but  to  condemn  her  to  the  Crown.  And  how? 
Not  as  taken  by  a  non-commissioned  captor,  but  I  must  condemn 
her  as  the  "Etrusco  "  was  condemned — for  a  violation  of  British 
law,  to  the  Crown,  (a)  I  could  not  condemn  her  on  any  other 
grounds.  This,  I  think,  I  could  not  do ;  first,  because  I  have 
no  proof  of  a  violation  of  British  law,  which,  by  British  law, 

(a)   Vide  p.  19.  (b,) 
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would  entail  such  consequences  as  condemnation;   secondly,      ,  ^^^^'  , 
because  there  has  been  no  intention  to  commit  a  mal&Jide  act     Admikaltt 
in  violation  of  British  law ;  lastly,  because  the  whole  transaction  P^ze  Copbt. 
is  a  deception  on  the  British  customs  for  the  purpo^  of  pro-   ^^^^  u  Ocean 
tecting  British  property ;  not  for  the  purpose  of  deceiving       Bride." 
British  authorities ;  not  with  the  intention  of  violating  British 
law,  but  for  rescuing  property  supposed  to  be  in  the  grasp  of 
the  enemy. 

I  do  not  say  that  this  course  of  proceeding,  even  for  a  laudable 
purpose,  is  quite  correct;  but  I  think  it  ought  not  to  stay  my 
hand  in  pronouncing  a  decree,  restoring  the  ship.  I  trust,  in 
coming  to  this  conclusion,  whether  well  founded  or  not,  I  have 
at  least  fairly  stated,  and  met,  all  the  difficulties  of  the  case. 
This  inqmry  has  been  most  properly  instituted.  Neither  the 
officers  of  the  Customs,  nor  the  officers  of  the  Crown,  would,  in 
my  opinion,  have  been  justified  in  releasing  this  vessel  without 
the  judgment  of  this  Court.  It  has  had  to  steer  through  many 
difficulties  of  a  perfectly  novel  character ;  and  where  there  are 
difficulties,  according  to  my  view  of  the  case,  a  ship  never  ought 
to  be  restored  except  by  a  competent  jurisdiction. 

The  judgment  of  the  Court  will  be,  io  restore  the  ship  on  ship  most  be 
payment  of  the  expenses  which  have  been  incurred  by  the  restored  to 

J^  "^  '^  •'the  claimants 

V^ro wn.  on  payment  of 

Proctors:   for  the  seizor,   the  Admiralty  Proctor;  for  the  ^^^^^^^* 
claimant.  Deacon.  the  Crovn.  ; 


High  Court 
or 
THE   "CATALINA."  Admiralty. 

m  .  .  Oct  20, 

1  HE  Dutch  barque  "Drie  Gebroeders"  and  the  Spanish  schooner  Collision. 

"  Catalina"  came  into  collision  with  each  other  at  10.  30  p.m.  on  ^^^  , ,      ^ 

T  1  rt»    TT       •  k  •  A  Dutch  and 

the  25th  of  June   last,   on   Hastings.     A   cross   action   was  Spanish  vessel 

entered.  ^  ^  ^  coSX 

It  appeared  that  after  the  collision,  the  Spaniards  boarded  Spanish  crew 

the  barque,  exhibited  their  knives,  and  conducted  themselves  other,\nd^ 

with  great  violence.  behaved  with 

The  Trinity  Masters  having  expressed  their  opinion  that  the  The  Court 

Dutch  barque  was  entirely  to  blame,  being  of  opi- 

r«.       ^  .1      -^r  .    .  .1  t         .1       ,         nion  that  the 

The  Court  said :  My  opinion  entirely  accords  with  that  Dutchman  was 
expressed  by  the  Trinity  Masters,  but  looking  at  the  subsequent  I^J^^^f -^^^^ 
occurrences  in  this  case,  and  the  manner  in  which  the  crew  of  the  pronounced 
"  Catalina  "  conducted  themselves  after  the  time  of  the  collision,  nlani,\utffave 
it  is  a  case  in  which  I  shall  give  no  costs.     I  pronounce  for  the  »<>  costs  in 
damage,  but  I  cannot  encourage  parties  taking  justice  into  their  of^^subi^ 
own  hands.  ^^^}  °"»- 

conduct  of  the 
^  *  crew. 
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Admiralty 
Prize  (^ourt. 

Oct.  18. 

A  purchase 
shortly  before 
the  war,  by 
the  master  of 
the  ship,  which 
continues  in 
the  same  trade, 
is  of  the  most 
sospicious  cha- 
racter, and 
would  require 
stringent 
proof  of  the 
actual  pay- 
ment of  the 
money.   When 
it  appears  that 
the  money  has 
not  been  paid, 
and  that  there 
was  no  bill  of 
sale  on  board, 
further  prooC 
cannot  be  al- 
lowed. 


THE  *'  CHRISTINE.''    {Schwartz.) 

1  HIS  vessel  having  arrived  at  Liverpool,  from  Memel,  under 
Lubeck  colours,  on  the  3 let  of  July,  was  seized  by  the  Custom- 
house officers  on  the  Ilth  of  August. 

She  was  claimed  by  Mr.  Schwartz,  her  master,  on  the  ground 
that  he  was  a  neutral,  being  a  citizen  of  Lubeck,  and  had  pur- 
chased her  of  Russian  owners.  He  admitted,  however,  that  he 
had  not  paid  any  part  of  the  purchase-money,  nor  given  any 
security  beyond  his  own  personal  engagement,  but  stated  that 
his  property  at  Lubeck  was  liable  to  satisfy  the  claim  against 
him  for  the  purchase. 

The  QueerCs  Advocate  (with  whom  was  the  Admiralty  Advo- 
cate) contended  to  the  same  effect  as  the  judgment. 

Dr.  Addams  (with  whom  was  Dr.  Twiss)  contended  that  there 
had  been  a  bond  fide  transfer  of  the  ship  from  the  Russian 
owners  to  the  master,  and  that  the  property  being  absolutely 
divested,  the  nonpayment  of  the  money  .would  not  invalidate 
the  transfer.  The  case  was,  at  the  woi*st,  merely  one  of 
suspicion,  which  suspicion  might  be  cleared  away  if  the  Court 
allowed  further  proof.  "  The  Marianna^\d)^ "  The  Bernon  "(J), 
and  "  The  Jemmy  "  (c),  were  cited. 


Judgment 


Contract  sus- 
picious as 
being  imme- 
diately ante- 
cedent to  the 
war,  and  being 
a  purchase  by 
the  master. 


Dr.  Lushington.  For  the  purpose  of  the  judgment  I  am 
about  to  deliver,  I  will  assume  that  the  master  is  entitled  to  the 
neutral  character  which  he  claims  as  a  citizen  of  Lubeck,  and 
confine  my  observations  to  the  circumstances  of  the  purchase  of 
this  vessel. 

According  to  the  master's  own  statement,  this  purchase  was 
made  at  Libau,  by  a  contract  between  himself  and  the  owner, 
executed  at  Libau  in  February  or  March  1854,  he  having  been 
previously  master  of  the  vessel  from  June  1853,  and  sailing 
under  Russian  colours.  This  contract  is  a  very  suspicious  one, 
not  only  on  the  ground  that  it  was  immediately  antecedent  to 
the  war,  but  also  on  the  ground  that  it  was  a  purchase  by  the 
master  (d)  ;  I  very  much  doubt,  if  all  the  records  of  this  Court 


(a)  6  C.  Rob.  24. 

(b)  1  C.  Rob.  102. 

(c)  4  C.  Rob.  31. 

(d)  In  the  somewhat  similar  case 
of  the  ^^  Rapid^'*  on  the  same  day, 
the  Court  observed :  "  This  was  a 
purchase  purporting  to  be  made  just 
antecedent  to  the  war,  by  the  mas- 
ter who  had  commanded  her  before, 
and  who  had  sailed  as  a  Russian 
subject.    According  to  all  the  rules 


and  principles  that  haye  been  laid 
down  and  established,  this  has  been 
considered  as  a  transaction  that 
cannot  be  upheld  in  any  Court  of 
Prize,  unless  it  be  indisputably  clear 
that  the  transfer  was  bondjide^  that 
the  money  agreed  to  be  paid  was 
paid,  and  the  person  to  whom  the 
vessel  was  transferred  was  a  neutral 
subject." 
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were  examined,  during  the  last  war,  whether  there  would  be      ,  ^^^  . 
found  a  single  instance  in  which  restitution  passed  to  a  master,     Admiraltt 
who  was  master  of  the  vessel  at  the  time  of  the  sale,  and  who  ^*'^^  Court. 
afterwards  continued  master,  the  vessel  being  still  employed  in  rj-^g 

the  same  or  an  analogous  trade.     Be  that  as  it  may,  and. not  "  Chbistine." 
considering  it  to  be  a  fatal  objection,  yet  it  is  abundantly  clear      Judgment 
that  a  party  coming  forward  under  such  circumstances,  and  jt^i^^egpedaUy 
claiming  a  ship  in  a  neutral  character  as  a  burgess  of  Lubeck,  is  necessary  that 
bound  not  only  to  produce,  but  to  have  on  board  sufficient  documents 
documents  to  satisfy  the  Court  that  he  possesses  a  bond  Jide  ^^^^  ^  ®^ 
title.     I  do  not  say  that  the  Court  would  bind  him  down  to  the 
production,  in  the  first  instance,  of  all  the  papers  which  it  might 
ultimately  deem  '  necessary,  to  induce  it  to  pronounce  for  a 
restitution;  but  I  do  say  it  ought  to  be  a  bontract  of  that 
nature  in  itself,  supported  by  such  documents  found  on  board, 
as  would  give  the  Court  good  reason  to  suppose  that  if  the  op- 
portunity of  producing  further  proof  was  allowed,  it  would  give 
him  a  title  to  restitution ;  otherwise  further  proof  is  a  mockery. 

Now  in  the  present  case  there  are  two  capital  defects.     The  There  are  ftw> 
master's  answer  to  the  thirty-first  interrogatory  is  in  substance  in  the  case  -. 

this ;  that  ne,  the  party  who  now  claims  as  the  purchaser  of  the  ^^*'  *^®  °^?\ 

,  ,  .    ,  payment  of  the 

vessel,  has  not  paid  one  single  shilling  of  the  purchase  money,  purchase 
4000  roubles ;  that  he  has  given  no  security  for  it,  but  that  he'  ^  oTvital^im- 
believes  his  property  at  Lubeck  would  be  liable  to  pay  for  it,  portance  in 
and  perhaps  the  ship,  if  it  went  back,  would  be  also  liable.     He  pj^^n^  ^^' 
then  goes  on  to  say,  that  after  the  payment  of  expenses  he  should 
remit  the  earnings  of  the  ship  to  liquidate  the  interest,  and 
reduce  the  principal. 

I  am  of  opinion,  looking  at  all  the  decisions  which  have 
taken  place  in  this  Court,  that  the  case  is  felo  de  se^  on  the 
statement  of  the  master.  It  has  been  laid  down,  not  in  one, 
but  in  half-a-dozen  cases,  that  there  must  be  proof  of  payment 
in  all  cases  where  any  suspicion  arises  as  to  the  validity  of  the 
contract  at  the  time  of  sale.  It  is  quite  vain  to  say,  **  mine  is  a 
bona  fide  valid  contract."  The  money  must  have  been  paid 
before  the  master  assumes  the  command,  or  ventures  out  on  the 
high  seas  during  war,  otherwise  the  ship  would  be  liable  to  be 
condemned.  I  have  been  asked,  in  the  course  of  the  argument, 
whether  it  is  necessary  that  the  money  should  be  paid  in  all 
cases ;  whether  a  bill  of  exchange  would  not  do  ?  That  ques- 
tion I  will  answer  when  such  a  case  comes  before  me  for  my 
decision.  But  I  will  say  this,  that  if  in  any  case  it  appeared  to 
me  that  one  ship  had  been  exchanged  against  another,  or  that 
some  equivalent  had  been  actually  paid  over,  that  would,  in  my 
opinion,  be  a  totally  different  case  from  the  one  now  under  dis- 
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(1854.  cussion.     All  that  is  now  stated  by  the  master  is  that  he  had 

Admibaltt  agreed  to  purchase  the  ship,  but  had  not  paid  one  farthing. 

Pbize  Court.  That  is  a  title  of  which  no  Prize  Court  can  take  cognizanoe. 

rpo^  That^  however^  is  not  the  only  defect  in  the  case :  the  title  on 

•*  Christink.**  which  the  master  claims,  the  bill  of  sale,  is  not  here.    Now  this 

Judgment  may  be  a  btmdjlde  claim ;  I  do  not  decide  whether  it  is  or  not; 

TOnceof The      ^"*  ■"■  ^^^^^^  ^^^^  ^^  ^8  ^o*  legal*  according  to  the  usage  and 
bill  of  sale.        practice  of  the  Court,  and  the  laws  which  regulate  the  Court  in 

matters  of  prize.  K  this  important  paper,  which  is  the  sole 
title  deed,  is  not  produced,  what  satisfaction  can  the  Court  have? 
The  title  deed  to  the  ship  should  be  on  board  the  ship.  If 
further  proof  were  allowed  in  this  particular  case,  could  the 
Court  feel  satisfied  that  it  would  receive  a  genuine  document  f 
The  case  is  teemiug  with  suspicion  throughout.  Is  there  akiy 
one  document  whatever  produced  that  can  satisfy  the  Court 
that  the  transaction  was  bond^fidey  independently  of  all  the  cir* 
cumstances  I  have  mentioned  ?  Certainly,  there  is  one  doctt- 
ment,  marked  No.  5.,  to  this  eflPect,  —  "  We  the  Senate  of  the 
Free  Hanseatic  town  of  Lubeck,  do  hereby  make  known  and 
declare,  that  before  the  senator,  H.  C.  Dettmer,  by  us  spedally 
hereunto  appointed,  hath  in  our  Chancery  personally  appeared 
the  local  ships'  clearer,  J.  C.  F.  Schutt,  of  the  firm  of  Schutt 
and  Company,  as  lawfully  authorized  by  the  local  burgher,  and 
Captain  Johann  Frederidt  Schwartz,  by  his  power  of  attorney, 
dated  Libau,  the  12th  of  February,  1854,  a  burgher  of  tide 
towuj  and  deposed,  and  upon  corporeal  oath  afiSrmed,  that  the 
aforesaid  ship  '  Christine '  commanded  by  the  local  burgher  and 
captain  J.  F.  Schwartz,  doth  solely  and  bond  fide  to  the  last- 
mentioned  belong,  and  that  none  other,  whether  directly  or  in- 
directly, hath  any  share  or  interest  therein." 

So  that  this  gentleifian  makes  oath,  by  virtue  of  a  power  of 
attorney  from  Captain  Schwartz,  which  power  of  attorney  ie 
not  produced.  I  have  simply  this  document,  which  in  no 
degree  corroborates  the  claim.  No  case  could  be  produced 
which  would  alter  my  impression  of  the  present  one.  The 
**  Marianna "  (a)  was  a  totally  difierent  case ;  that  was  an 
enemy's  ship,  and  the  question  before  the  Court  was  the  title  of 
property  in  some  goods  and  in  the  freight,  for  which  a  claim  was 
ihade  by  the  former  owner  of  the  vessel,  on  the  ground  that  he 
had  a  lien  on  the  property  for  the  purchase  money,  which  had 
not  been  paid.  Lord  StowelPs  remark,  that  the  fact  of  the 
purchase  money  not  having  been  paid  could  have  little  weight, 
since  it  was  a  matter  solely  for  the  consideration  of  the  person 
who  selb  to  judge  what  mode  of  payment  he  will  accept,  applied 

(a)  6  C.  Rob.  24. 
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(and  I  perfectly  agree  with  him)  to  the  circumstances  of  that      .  . 

and  similar  cases^  but  not  to  a  case  where  the  question  in  dis-     Adxiraltt 
pute  is  the  bona  fides  of  the  sale,  for  in  such  cases,  it  has  always       "«  Cqdbt. 
been  held  that  proof  of  actual  payment  was  essential.  The 

I  cannot  allow  further  proof,  and  have  no  hesitation  whatever  **  Christina. 
in  condemning  this  vessel.  ^""^ 

Proctors:   for  the  seizor,  the  Admiralty  Proctor;    for  the 
claimant,  Nelson. 


»t 


High  Coubt 
or 

*'  THE  CLYDE."  Admibaltt. 

TOct  20. 
HIS  was  a  suit  promoted  by  the  Danish  schooner  **  Catha-  A  foreign  ves- 

rine  Ferdinando,"  of  the  burthen  of  96  tons,  against  the  screw  ugj^^YSf,* 
Bteam-ship  "Clyde,"  of  the  burthen  of  266  tons,  to  recover  tance.  but  not 
compensation  for  the  damage  arising  from  a  collision  between  i,e^he°light  of 
them  at  about  2  A.  M*  of  the  6  th  of  December  last,  about  six  ^  steamer 
miles  off  Flamborough  Head.     The  schooner  was  proceeding  nearly  upon 
from  Dantzic  to  Grimsby,  with  a  carso  of  railway  sleepers  and  her,  delayed 

1  r  r^  Ti-i  1.,  exhibitmga 

staves;  the  steamer  from  uravesend  to  (jrangemouth  with  a  light,  and  then 
general  carcco.  ,T^®°  *  ^^^' 

°  ,         ®        ,  lision  "^a« 

Their  respective  cases  are  fully  set  forth  in  the  judgment.         inevitable, 
The  Queen's  Advocate  and  Dr.  Bayford  appeared  for  the  ^^  hSmlto 
schooner ;  Dr.  Addams  and  Dn  Robinson  for  the  steamer.  ease  the  blow. 

^Held,  not  to 
blame. 

Db.  Lushington,  addressing  the  Elder  Brethren  (a) :  Gen-  Smtming  up. 
tlemen,  it  has  been  stated  that  there  is  a  very  great  contradic-  The  case  has 
tion  between  the  statements  of  the  opposing  parties  in  this  inactions. 
case,  and  also  between  the  evidence ;  but  surely  that  is  not  a 
matter  of  surprise  and  wonder  to  you,  who  have  been  some- 
what accustomed  to  trials  in  this  Court,  and  certainly  it  is  none 
to  me.  You  have  also  heard  a  discussion  as  to  the  tests  by 
which  we  should  try  the  witnesses.  With  one  of  these  tests  I 
agree,  namely,  it  will  be  important  to  bear  in  mind  the  proba- 
bilities on  the  one  side  and  on  the  other.  But  there  is  another 
test»  of  which  we  must  not  lose  sight ;  having  ascertained  what 
facts  are  indisputably  proved  or  admitted  on  the  one  side  and 
on  the  other,  we  must  take  care  to  make  doubtful  matters  con- 
form to  those  facts.  We  shall  have  to  try  whether  the  "  Clyde" 
is  to  blame  or  the  schooner — whether  blame  attaches  to  both 
or  to  one  only. 

The  statement  of  the  schooner,  put  shortly,  is  to  the  follow-  The  statement 
ing  effect :     She  is  of  the  burthen  of  96  tons  only,  and  was  Mhooner. 

(a)  Capt.  Frobyn  and  Capt.  Piggott. 
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High  Court 

OF 

Adhibaltt. 


Thb"  Clyde. 


II 


QaestioD, — 
-was  the 
schooner  jas- 
tified  in  wait- 
ing as  she  did 
off  the  coast 
daring  the 
night,  instead 
of  entering 
Grimshj? 


The  steamer's 
light  was  seen 
long  before 
the  collision, 
but  not  ascer- 
taiucd  to  be 
the  light  of  a 
steamer. 


Question, — 
"vas  there  any 
improper  delay 
contributing  to 
the  collision 
on  the  part  of 
the  schooner 
before  she  ex- 
hibited a 
light  ? 


bound  from  Dantzig  to  Grimsby,  with  railway  sleepers.     The 
period  at  which  the  collision  took  place  was  about  2  a.m«  on  the 
6th  of  December.     The  place  is  in  some  degree  of  uncertainty, 
but  it  was  off  Flamborough  Head.     The  schooner  states  that 
she  was  standing  in  for  the  land  on  the  larboard  tack.     I  will 
now  bring  to  your  notice  an  objection  which  has  been  very 
strongly  urged  on  the  part  of  the  "  Clyde."    It  is  said  that  the 
schooner,  being  bound  to  Grimsby,  and  the  wind  being  fair  for 
entering  that  port,  why  should  she,  instead  of  prosecuting  her 
voyage,  put  herself  on  the  contrary  tack,  and  wait  till  daylight? 
Bearing  in  mind  that  the  master  was  a  foreigner,  that  the  night 
was  dark^  with  showers,  and,  as  the  master  says,  he  expected  to 
be  about  Flamborough  Head,  though  he  could  not  exactly  say 
where  he  was,  it  will  be  for  you  to  say  whether  the  measure  so 
adopted  by  him  was  a  wise  and  prudent  precaution,  or  whether 
there  was  any  such  great  absurdity  in  it  as  to  show  that  the 
statement  itself  cannot  be  true.     This  question  has  been  so 
much  discussed,  that  your  solution  of  it  will  be  a  matter  of  no 
small  importance.     According  to  the  statement  of  the  schooner, 
although  the  weather  was  dark,  yet  vessels  could  be  seen  at  a 
considerable  distance.   She  was  going  at  the  rate  of  three  knots 
an  hour,  with  a  light  ready  to  be  exhibited.     The  master  says 
he  saw  the  light  of  the  "  Clyde  "  on  his  starboard  quarter,  and 
that  the  lantern  was  shown  over  the  starboard  side.     I  take  it 
that  it  is  abundantly  dear  that  the  light  of  the  steamer  was  seen 
a  very  considerable  time  antecedent  to  the  collision,  and  the 
witnesses  are  unable  to  describe  with  accuracy  how  the  interval 
was  occupied.     According  to  the  statement  of  the  master,  he 
was  in  doubt  whether  it  was  a  light  on  shore  or  not.     He 
represents  that  he  was  steering  N.  E.,  and  saw  the  light  to  the 
southward ;  and,  under  those  circumstances,  I  think  it  is  sin- 
gular that  he  could  expect  to  see  a  light  on  shore.     He  states 
that  he  proceeded  on  his  course  without  doing  anything  at  all, 
until  the  period  arrived  when  the  vessel  which  had  a  light  was 
ascertained  to  be  a  steamer.     There  is  certainly  a  discrepancy 
in  the  evidence  as  to  the  time  at  which  the  light  was  shown  on 
board  the  schooner,  and  it  is  impossible  to  ascertain  at  what 
period  it  was  antecedent  to  the  collision.     I  will  put  a  question 
to  you  on  that  point,  and  it  will  be  this — whether  there  was 
any  improper  delay  in  showing  a  light  to  the  steamer,  and  whe- 
ther that  delay  was  a  contributing  cause  to  the  collision  ? 

According  to  the  representation  of  the  schooner,  when  the 
vessels  approached  near  to  each  other,  the  **  Clyde's'*  red  light 
was  seen ;  and  to  prevent  being  sunk  she  starboarded  her  helm ; 
but  tliat  had  scarcely  been  done  when  the  *^  Clvde"  struck  her 
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amidships^  on  the  starboard  side,  with  the  bluff  of  her  port     , 

bow.     Are  you  of  opinion  the  schooner  was  right  or  wrong  in    Hioh  Court 

starboarding  her  helm  under  the  circumstances  ?    If  she  star-    j^j^^j^y, 

boarded  her  helm  wisely,  for  the  purpose  of  easing  the  blow        

which  had  become  inevitable,  I  apprehend  she  would  be  right.  The  "Clyde." 
If,  on  the  other  hand,  that  act  tended  to  produce  the  collision,    ^^'^^9  ^P- 
instead  of  preventing  it,  of  course  she  is  to  blame.  was  the  "" 

With  respect  to  the  steamer,  she  was  proceeding  on  her  schooner  right 

_^  •    1  T_   •         ^^  wrong  m 

voyage,  according  to  her  account,  N.  by  W .,  the  wind  being  starboarding 
N.  N.  E.,  instead  of,  as  alleged  on  the  other  side,  N.  N.  W.  I  do  ^^^  »»eim? 
not  conceive  that  this  is  a  question  of  great  importance,  but  the  ^^  l^^  ^^^ 
balance  of  evidence  is  in  favour  of  N.N.W.     The  first  point  inevitable  blow 
with  regard  to  the  steamer  will  be  this — whether  she  had  a  The  steamer's 
good  look-out  on  board,  and  whether  she  kept  it     It  is  unfor-  statement, 
tunate  for  the  *'  Clyde  "  that  she  has  examined  a  person  of  the  Question,— 
name  of  Gibson,  whose  memory,  I  presume,  has  altogether  fiuled,  gteamer  a  good 
or  he  was  in  a  state  of  confusion  when  examined.     I  am  not  look-out  kept? 
prepared  to  say  that  he  has  been  guilty  of  deliberate  false-  ^defici^nro*n 
swearing.   The  misfortune  of  the  **  Clyde ''  is,  she  has  no  evidence  t^iat  point 
as  to  the  look*out.     It  was  not  a  particularly  dark  or  greasy 
night ;  and  it  is  a  matter  of  great  importance  for  you  to  con- 
sider whether  you  are  satisfied  that  there  was  a  good  look-out 
kept  on  board  the  **  Clyde." 

The  next  question  is,  as  to  the  mode  of  the  collision.     Is  Question,— 
that  which  is  stated  on  behalf  of  the  ''  Clyde"  consistent  with  j^^^j^J^ '^;^^' 
possibility  or  probability  ?    It  is  a  matter  on  which  I  will  not  give  occurred  in 
an  opinion,  but  I  will  lay  the  facts  before  you,  and  you  will  de-  ^^^^^^  ^yy  the 
termine  the  point  for  yourselves.   According  to  the  evidence,  the  "  Clyde"  ? 
schooner  was  proceeding  about  three  knots  an  hour — in  what  pre- 
cise direction  there  is  great  difficulty  in  ascertaining.     If  I  am  to 
take  the  evidence  of  those  on  board  the  schooner,  it  was  N.  E., 
whereas  those  on  board  the  steamer  say  it  was  S.  E. ;  but  in 
either  case  I  apprehend  she  was  on  the  larboard  tack.     Assum- 
ing it  to  be  either  course,  let  us  consider  what  the  steamer  was 
doing.-    She  was  proceeding  N.  by  W.,  and  was  going,  accord- 
ing to  her  own  statement,  seven  knots  an  hour.     It  is  said  that    « 
when  the  two  vessels  descried  each  other,  the  schooner  was  two 
points  on  the  port  bow  of  the  steamer.     It  is  further  said,  that 
the  steamer  went  off,  in  consequence  of  porting  her  helm  seven 
points.    That  would  bring  her  head  to  about  R  by  N.   Assum- 
ing that  the  schooner  was  coming,  as  stated  by  the   master  of 
the  steamer,  S.,  what  would  be  the  effect  of  starboarding  her 
helm  ?     I  cannot  conjecture  to  what  extent  it  would  bring  her 
round.     It  is  a  purely  nautical  question.     There  is  another  Question,— 
point,  which  must  not  be  left  out  of  consideration,  namely,  ^^j^^^  l^ 
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• « ' 

High  Court 

OF 

Admibaltt. 


Thb"  Clyde." 

hare  reversed 
her  engines  ? 

JudgmenU 


Steamer  alone 
to  blame. 


whether  the  steamer,  in  addition  to  easing  and  stopping  ha 
engines,  ought  to  have  reversed  them  ? 

Dr.  Lushington  and  the  Elder  Brethren  having  reti^^  for 
consultation,  on  their  return  — 

Dr.  Lushington  said :  We  are  of  opinion  that  the  schoona 
was  perfectly  justified  in  standing  off  the  land  during^the  night, 
in  the  manner  represented  by  her.  With  respect  to  the  next 
question,  whether  there  was  any  important  delay  in  showing 
the  light,  we  think  that  there  was  delay,  but  it  was  exhibited  as 
soon  as  it  was  known  that  the  light  previously  seen  was  .that  of 
a  steamer.  Was  the  schooner  wrong  in  starboarding  her  helm? 
We  think  she  was  right  in  so  doing.  It  is  not  proved  to  our 
satisfaction  that  the  steamer  bad  a  sufficiently  good  look-out* 
With  regard  to  the  mode  of  collision  as  represented  in  behalf  of 
the  steamer,  we  think  it  did  not  take  place  as  she  represents, 
but  that  she  mistook  the  course  which  the  schooner  was  on,  and 
in  consequence  of  that  the  collision  took  place.  It  is  unneces- 
sary to  pronounce  an  opinion  as  to  the  last  question,  as  to  the 
reversing  of  the  engines. 

I  pronounce  for  the  schooner  against  the  '^  Clyde." 
Proctors:  for  the  schooner,  Rothery;  for  the  "  Clyde,"  Toller. 


High  Court 

OF 
ADHHULLTr. 

Oct  20. 

The  Court  has 
no  power,  at 
the  suit  of  a 
British  part- 
owner  of  a 
foreign  ship,  to 
arrest  her  un- 
til bail  is  given 
for  her  safe 
return  to  her 
own  port 
abroad. 


THE  '*  GRAFF  ARTHUR  BERNSTORFF.'' 

Motion.  This  vessel  belonged  to  the  port  of  Rostock,  in 
Mecklenburgh.  Messrs.  Lotinga  and  Son,  merchants  and  ship- 
brokers  of  Sunderland,  were  the  owners  of  four  sixty-fourths 
of  her.  Mr.  A.  A.  Lotinga  having  made  an  affidavit  thereon, 
and  that  the  value  of  such  shares  was  about  350/.,  that  Johann 
Neuendorff  and  others,  whose  names  he  did  not  know,  were 
tlic  owners  of  the  remaining  shares ;  that  the  said  ship  was  then 
about  to  be  employed  by  the  said  Johann  Neuendorff  and  the 
other  persons  in  a  certain  voyage,  without  his  (Mr.  Lotinga's) 
or  his  partner's  consent  or  concurrence;  and  that  he  verily 
believed  that,  unless  the  ship  were  restrained  from  proceeding 
to  sea  by  warrant  of  the  Court  until  good  security  were  given 
for  the  proper  care  and  management  of  her,  and  for  the  safe 
return  thereof  to  the  port  of  Rostock,  in  the  value  of  the  said 
four  sixty-fourth  shares,  such  property  would  be  greatly  en- 
dangered. 
Dr.  Curteis  thereupon  moved  the  Court  to  decree  a  warrant 
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of  arrest  of  the  said  vessel  for  bail  for  her  safe  return  to  her      J^^^  *  , 
port  of  Rostock.  Qigh  Couet 

OF 

Admiraltt 

Db.  Lushingtok.     There  is  no  doubt  as  to  the  jurisdiction        

of  the  Court,  at  the  suit  of  a  part  of  the  owners,  to  arrest  a  "  1"^*  Giufp 
▼essel  which  is  going  on  a  voyage  of  which  they  disapprove,  BBRMsroRri " 
until  security  is  given  for  her  safe  return  to  port;  but,  to  the  Judgment, 
best  of  my  recollection,  this  is  the  first  time  where  a  British 
owner  of  a  part  of  a  foreign  vessel  has  sought  to  apply  the 
remedy ;  and  I  am  of  opinion  that  I  have  no  power  to  grant  it. 
If  a  British  merchant  thinks  proper  to  embark  his^  property 
in  a  foreign  vessel,  he  is  at  perfect  liberty  to  do  so,  but  this 
consequence  must  necessarily  follow : — he  becomes  subject  to 
the  law  of  the  foreign  State  to  which  she  belongs  for  her  govern- 
ment and  management.  I  cannot  say  what  that  law  may  be 
with  respect  to  the  present  case:  for  aught  I  know,  the  remedy 
which  exists  in  this  country  with  respect  to  British  ships  may 
exist  in  the  country  to  which  she  belongs.  But  to  arrest  a 
foreign  ship  about  to  proceed  on  a  voyage,  until  bail  is  given 
for  her  return,  appears  to  me  to  be  not  only  without  precedent, 
but  contrary  to  all  principle. 

If,  indeed,  I  was  assured  by  competent  information,  that  such 
was  the  law  of  the  country  to  which  this  vessel  belongs,  then 
upo  n  that  ground  the  Court  might  perhaps  be  induced  to  take 
it  into  consideration.  As  the  matter  stands,  however,  I  must 
reject  the  motion. 

Proctor:  Evgleheart 


THE    «  ELIZE,"    otherwise   ''  ELISE  WILHELMINE." 

/  n  .               V  AdMIRALTT 

{J^etei'sen.)  Pmze  Court. 

rii                           ,  -^w.  22. 

J  HIS  vessel,   belonging  to  a  Danish  merchant,  and  sailing  A  customs' 

under  Danish  colours,  arrived  at  Archangel  on  the   lO^A  of  i^^^^i 

August  last.      On  the  13^A,  the  commanders  of  the  English  and  fully  seized  a 

French  squadrons  sent  in  a  flag  of  truce,  and  oflScially  announced  orh™*a^Jri^i 

that,  from  that  day,  Archangel  would  be  effectively  blockaded,  at  Leith,  on 

and  that  any  vessel  attempting  to  enter  that  port  would  be  an^fi^  ^ 

seized  for  a  breach  of  the  blockade;  but  that  all  vessels  which  breach  of  the 

,jij                   -           __  Dlockade  of 

had  already  entered  would  be  allowed  fourteen  days  from  such  Archangel, 

date  to  load  theu:  cargoes  and  depart  unmolested.     On  the  20th  jam ^"g^d" 

this  vessel,  in  company  with  many  others,  sailed  from  Archangel  costs. 
with  a  cargo  of  mats  and  tar,  passed  unmolested  through  the 
blockading  squadron,  and  arrived  safely  at  Leith.     She  had 
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otherwise 
"  Elise  Wbl- 

BELBONE." 

Statement, 


Arguments  - 


.  ^^^^'  ,      there  discharged  about  half  her  cargo,  when,  upon  tlie  llthof 
Admiealtt     October^  she  was  seized  by  the  Custom  House  officers  for  breach 
Prize  Coubt.  ^f  the  blockade  of  the  port  of  Archangel. 

The  usual  examinations  in  preparatory  having  been  taken 
were  brought  in,  together  with  the  ship's  papers,  on  the  20tk  of 
October^  when  the  Judge  directed  them  to  be  opened;  and, 
at  the  petition  of  the  Admiralty  Proctory  decreed  the  usual 
monition.  On  the  Ath  of  November  a  proctor  appeared  and 
claimed  the  vessel  on  behalf  of  her  owner,  a  Danish  merchant 
On  tlie  Sth  of  Novemier,  the  proctor  for  the  seizor  offered  to 
restore  the  vessel,  which  offer  the  proctor  for  the  claimant  re- 
fused to  accept  without  damages  and  costs. 

The  case  now  came  on  for  argument  simplj  upon  the  ques- 
tion of  damages  and  costs. 

The  Queen^s  Advocate  (with  whom  was  the  Admiralty  Advth 
cate)  for  the  seizor. 

Kestitution  having  been  offered,  the  sole  question  is,  whether 
the  seizor  is  to  be  condemned  in  costs  and  damages.  There  is 
no  ground  for  such  condemnation.  This  vessel  sailed  from 
Archangel  after  the  commencement  of  the  blockade,  which  was 
dulj  notified  at  that  port,  and  was  subsequently  announced  in 
the  Gazette.  As  soon  as  it  was  found  that  license  had  been 
given  to  vessels  to  come  out  for  fourteen  days,  the  offer  of  res- 
titution was  made, — four  days  only  after  the  claim  had  been 
given  in. 

The  seizure,  too,  was  justifiable  on  another  ground.  There 
was,  among  the  ship's  papers,  no  Danish  sea-pass,  — a  most 
essential  document  to  foreign  neutral  ships,  and  the  absence  of 
which  would  alone  justify  the  seizure :  Story  s  Prize  Practice, 
p.  193.  It  is  difiicult  to  conceive  upon  what  principle,  or  upon 
what  case,  the  complainant  can  rely  after  the  decided  opinion 
which  the  Court  has  already  expressed  in  other  cases,  with 
respect  to  giving  costs  and  damages  against  captors.  The 
"  Ostsee:*  (a) 


(a)  Aug.  13. 1854.— The  "  Ostsee," 
a  Mecklenburgh  Schwerin  vessel, 
was  sent  to  England  for  condemna- 
tion  as  for  breach  of  the  blockade 
of  Cronstadt,  but  was  restored  by 
consent  of  the  Crown.  The  owners 
applied  for  costs  and  damages  against 
the  captors. 

I'he  Queetis  Advocate  and  Dr. 
Deaiie  appeared  for  the  captors ; 
Dr.  Addanis  and  Dr.  Twiss  for  the 
claimants. 

Dr.  Lushington  refused  the  ap- 
plication, and  said,  that  out  of  the 
many  thousands  of  cases  which  came 
before  Lord  Stoivell  for  afljudication, 


there  were  only  ten  or  twelve  in 
which  he  accompanied  the  restitu- 
tion of  the  ship  with  costs  and  da- 
mages. The  learned  Judge  then 
said  :  **  Without  venturing  any  opi- 
nion as  to  what  I  may  feel  it  my 
duty  to  do  in  future  cases,  I  think, 
looking  at  the  confusion  which  has 
arisen  respecting  i)orts  being  block- 
aded, and  the  difficulties  which  cap- 
tains of  Her  Majesty*s  vessels  must 
experience  in  forming  their  own 
opinion  upon  it,  it  would  be  going 
too  far  to  condemn  the  present  cap- 
tors in  costs  and  damages  ;  and  I 
therefore  decline  to  do  so." 
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Dr.  Addams  for  the  claimant. 

No  cases  need  be  cited.  On  the  broad  principles  of  justice, 
where  one  party  has  suffered  damage  by  the  wrongful  act  of 
another,  he  is  entitled  to  compensation.  It  is  his  right  ex  debito 
justiti(B.  Unless  it  is  to  be  the  rule  laid  down  by  this  Court 
with  respect  to  neutrals  trading  with  this  country,  that  every 
Custom-house  officer  is  to  be  at  liberty  to  arrest  their  vessels 
and  cargoes,  and  to  interrupt  their  trade,  without  being  liable 
to  make  good  the  losses  they  may  occasion  by  a  wrongful  act, 
the  seizors  in  this  case  must  be  condemned  in  costs  and  damages. 
There  was  not  a  shadow  of  a  pretence  for  seizing  this  vessel. 
There  was  clearly  no  breach  of  blockade ;  and  if  there  had  been, 
the  delictum  was  purged  by  the  termination  of  the  voyage,  and 
the  discharge  in  part  of  the  cargo.  But  it  is  said  this  ship  had 
no  Danish  sea-pass  on  board.  That  matters  not :  there  is  no 
question  as  to  the  Danish  character  of  the  vessel ;  and  the  having 
a  Danish  sea-pass  on  board  is  a  matter  belonging  to  the  domestic 
regulations  of  Denmark,  of  which  this  Court  does  not  take 
cognizance.  On  the  principle  laid  down  by  Lord  Stowell,  the 
claimants  are  clearly  entitled  to  full  costs  and  damages.  The 
«  ActcBonJ"  (a) 

Dr.  Ttoiss  on  the  same  side  cited  the  "  WeltoaarV^  (i),  and 
the  note  appended  to  that  case  from  Byrikershoek  (c),  ^^  Juffrow 
Maria    Schrceder''   (d),   '' Hurtige  Hane''   (e),   '' Lisette''   (/), 

General  Hamilton''  {g),  '' Actceon''  (A),  ''Mentor''  (t),  and  the 

Nemesis,  (^ky 

The  Queen's  Advocate  and  Admiralty  Advocate  replied. 
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Fhize  Coukt. 


4€ 


i€ 


The  "Elixb," 

otherwise 
«*Eli8bWil- 


M 


HJBUtlMJS. 


Argument. 


Dr.  Lushington.  The  question  for  the  decision  of  the 
Court  is,  not  whether  this  ship  should  be  restored,  because  that 
is  assented  to  on  behalf  of  the  seizors,  but  whether  she  ought 
to  be  restored  with  costs  and  damages. 


Judgments 


(a)  2  Dods.  48. 

(b)  2  C.  Rob.  130. 

(e)  Bynkers.  Qusest.  Jur.  Pub. 
lib.  I.  ch.  11.,  commenting?  on  the 
order  of  the  States- General  in  1630, 
say 8  :  '*  In  terti&  sanctione  eleganter 
dislinctum  est,  in  quem  portum 
naves  exeuntes  fuerint  compulste,  ut 
nempe  in  ipso  actu  deprehensae  vide- 
antur,  nam  si  in  eum  portum  in 
quem  destinarant  pervenerint,  ab- 
solutum  iter  intelligitur  et  cessat 
publicatio.  Sed  ait  disjunctim : 
**  hoar  eigen  of  daar  de  reyse  gedes' 
tineert  tocuP  de  quorum  sensu  et 
jure  dubitari  posset.  Sane,  si  pro- 
prius  portus,  et  in  quem  destinatum 
erat    iidem   sint,   res    caret    omni 

£•  &  A. — VOL.  II. 


dubio :  Sed  si  Angbuy  qui  ex  Ftan" 
drid  destinarat  in  Daniom  in  portum 
Anglicum  compellatur  et  enavigans, 
iter  suum  prosecuturus  deprehen- 
dutur,  antequam  portum  Danieum 
subierit^  mihi  quidem  in  itinere  et 
ipso  actu  videretur  deprehendi,  nee 
c^uicquam  interesse  portus  proprius 
sibi,  nee  ne,  quem  ante  subierat,  si 
non  iter,  quod  institutum  erat,  plane 
fuerat  finitum.** 

(d)  3  C.  Rob.  147. 

(e)  Ibid.  327. 

(/)  6  C.  Rob.  395. 
(g)  Ibid.  61. 
(A)  2  Dods.  48. 
(t)  1  C.  Rob.  179. 
(k)  Edw.  50. 
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*"  Admiralty 
Pbize  Court, 


The»'Elize," 

otherwise 
««  Elise  Wil- 


HRLMINE. 


tt 


Judgment, 

The  voyage  in 
which  the  ves- 
sel was  en- 
gaged was 
perfectly  legi- 
timate. 


The  general 
rule  is  "  that  a 
party  unjustly 
deprived  of  his 
property  ought 
to  be  put  as 
nearly  as  pos- 
sible in  tlie 
same  state  as 
he  was  before 
the  deprivation 
took  place.*' 


It  may  be  expedient,  in  the  first  instance,  before  conddcr- 
ing  this  question,  to  state  what  voyage  this  vessel  has  been 
engaged  in,  and  how  far  that  was  a  legitimate  proceeding.  It 
appears  by  the  memorandum  of  charter-party,  that,  at  the  time 
of  its  date,  this  vessel  was  lying  at*  Leith,  and  it  was  agreed 
that  she  should  proceed  to  Archangel,  there  land  a  certain 
quantity  of  tar  and  mats,  and  bring  them  to  this  country. 
Amongst  other  things,  it 'was  stipulated  that,  if  Archangel 
should  be  blockaded,  the  charterers  guaranteed  to  the  master 
100/.  sterling.  This  charter-party  is  dated  on  the  21st  of  June 
1854;  and  I  apprehend  that  this  was  a  perfectly  legitimate 
undertaking,  because  it  entirely  corresponds  with  the  Order  in 
Council  of  the  15th  of  April  1854,  which  is  to  this  efFect: — 
'*  That  all  vessels  under  a  neutral  or  friendly  flag,  being  neutral 
or  friendly  property,  shall  be  permitted  to  import  into  any  port 
or  place  in  her  Majesty's  dominions  all  goods  and  merchandise 
whatever,  to  whomsoever  the  same  may  belong,"  Now,  the 
effect  of  that  clause  undoubtedly  is  this, — that  a  neutral  vessd 
might  import  into  this  country  the  property  of  the  enemy,  and 
no  inquiry  should  be  made  into  the  ownership  of  the  cargo.  The 
Order  in  Council  further  provides  "  that  save  and  except  only  as 
aforesaid,  all  the  subjects  of  her  Majesty,  and  the  subjects  or 
citizens  of  any  neutral  or  friendly  state,  shall  and  may  during 
and  notwithstanding  the  present  hostilities  with  Russia,  fredy 
trade  with  all  ports  and  places  wheresoever  situate,  which  shall 
not  be  in  a  state  of  blockade.'*  It  was  therefore  perfectly  com- 
petent to  this  vessel  to  sail  to  Archangel,  and  to  bring  back  a 
cargo,  provided  that  port  was  not  blockaded,  whether  the  pro- 
perty in  that  cargo  belonged  to  a  neutral,  or  a  British  subject, 
or  an  enemy, — certainly  a  very  great  change  from  the  state  of 
things  which  existed  in  all  former  wars. 

This  being  so,  I  will  now,  before  I  consider  the  subsequent 
facts  of  the  case,  address  myself  to  the  law  of  costs  and  damages. 
That  law,  as  a  general  principle,  though  subject  to  many  modi- 
fications, I  appreliend  to  be  precisely  what  is  laid  down  by  Lord 
StoweU'm  the  *^ ActcBon.'^  {a)  He  there  says,  —  "The  natural 
rule  is,  that  if  a  party  be  unjustly  deprived  of  his  property,  he 
ought  to  be  put  as  nearly  as  possible  in  the  same  state  as  he  was 
before  the  deprivation  took  place," — that  is,  he  is  entitled  to  resti- 
tution with  costs  and  damages.  This  is  a  proposition  which,  I  ap- 
prehend, no  person  would  be  inclined  to  dispute  ffeneralfy  ;  but 
ery^or  versatur  in  gencralibusy  and  it  is  very  difficult  to  collect 
from  all   the  cases  that  have  been  decided  any  very  definite 


(a)  2  Dods.  48. 
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principle  by  which  we  may  detertnine  what  is  to  be  considered  ^  '  . 

an  unjust  deprivation  of  property.     With  regard  to  the  prac-     Admiralty 
tice,  however,  I  repeat  what  I  said  on  a  former  occasion  (a),  "^^^^^^^ 
that  within  my  knowledge  and  recollection  there  have  been  but  thb  "Elizb," 
very  few  cases  in  which  costs  and  damages  were  given ;  cer-    ^  p'**^^ 
tainly  not  more  than  ten  or  a  dozen.     It  was  a  role  laid  down      hsliunis." 
by  Lord  Stmoelly  that  restitution  was  to  be  granted  on  the      Judgment 
ship's  papers  and  depositions,  and  that  the  captor  was  not  to  be  ®*^*  captains 

,  ,,  cannot  be  con- 

condemned  in  costs  and  damages  without  having  the  oppor-  demnedin 
tunity  given  him  of  showing  that  the  seizure  was  justifiable,  ^^*  *^iAout 
for  which  purpose  he  would  be  entitled  to  produce  evidence,  if  having  the  op- 

he  thought  fit. i^::^?^ 

I  must  determine,  in  each  individual  case,  by  reference  to  its  the  seizure  was 
own  particular  circumstances,  whether  the  seizure  was  just  or 
unjust,  and  decide  accordingly  with  respect  to  the  liability  to  T^«  joatifica- 

11  i-w  1  •         1  xi-ir  ^^^  ^^  seizure 

costs  and  damages,     une  observation,  however,  i  think  1  am  must  depend 
justified  in  making,  viz.,  that  there  is,  in  my  opinion,  a  wide  ^^^!^  ^^^'f 
distinction  between  commissioned  and  non-commissioned  captors,  each  individual 
It  is  the  bounden  duty  of  persons  acting  under  the  commission  ^**^ 
of  her  Majesty,  namely,  oflScers  in  the  navy,  to  seize  all  vessels  '^^^^  **  *  ^" 
whatever  to   which   a  hostile  character  might  reasonably  be  tween  commis- 
attributed;    and,  when   they  fairly   discharge  that   duty,  the  "on^^^ 
Courts  have  been  astute  in  discovering  reasons  to  release  them,  missioned  cap- 
as  far  as  possible,  from  any  liability.     That  was  clearly  the  are 'astute  in 
principle  upon  which  Lord  Stowell  acted  in  the  case  of  the  discovering 

reasons  to  re— 
^^  Act<Bon^  though  it   ended   in   a  condemnation  in  costs  and  lease  com- 

damages.     That  was  a  very  peculiar  case,  and  not  at  all  like  an  rai88»o°cd  cap- 
ordinary   one.     In   consequence   of  a  scarcity  of  wheat,   the  hilitj. 
British  Government,  in  the  year  1812,  very  anxious  that  the  The  case  of  the 
port  of  Cadiz  should  receive  a  constant  supply  of  American  yery  peculiar, 
flour,  this  country  being  at  that  time  at  war  with  America, 
granted  numerous   licences,   authorizing    any    vessels,   except 
French  vessels,  and  bearing  any  flag,  except  that  of  France,  to 
import  into  Cadiz   from   any   port   of  the  United  States   of 
America  cargoes  of  grain,  meal,  flour,  or  rice,  without  molesta- 
lion,  on  account  of  any  hostilities  which  might  exist  between 
this  country  and  the  United  States,  notwithstanding  such  ships 
and  cargoes  might  belong  to  any  American  citizens,  and  to  return 
to  any  port  not  blockaded.     These  licences  were  to  be  in  force 
for  nine  months.     Under  one  of  these  licences  the  "  Actsson  ^ 
imported  a  cargo  into  Cadiz,  and  there  received  from  the  British 
minister  a  further  licence,  permitting  her  to  ship  a  cargo  of 
lawful  merchandize,  and  to  return  with  it  to  any  port  in  the 

(a)  "  Oitsee/'  note  (a),  p.  32. 
D  2 
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Admiralty 
Pbize  Court, 

Thb"Elizb,'' 

otherwise 
•*  Elisb  Wil- 

HELMINE." 

Judgment 


A  mistake 
made  by  a  cap* 
tor  at  sea  is 
more  yenial 
than  one  made 
in  a  port  of 
this  country. 


The  circnm- 
stances  of  the 
case. 


The  seiznre  is 
now  justified 
on  two  grounds. 
Ist^  the  alleged 
breach  of  the 
blockade  of 
Archangel; 
2nd4  the  ab- 
sence of  a 
Danish  sea- 
pass. 

The  objection 
that  the  master 
will  not  speak 
to  the  owner- 
ship of  the 
cargo  has  no 
weight 


United  States  of  America.  In  the  course  of  the  voyage  she 
was  boarded  by  several  British  ships,  but  on  her  licence  being 
shown  was  permitted  to  proceed.  But  on  the  day  before  her 
original  licence  would  have  expired  she  was  captured  by  one  of 
her  Majesty's  ships,  the  commander  of  which,  for  certain 
reasons,  being  unable  to  retain  her  as  prize,  on  the  same  evening 
set  fire  to  and  destroyed  her.  Under  these  circumstances  Lord 
StowelU  though  he  expressed  a  belief  that  the  captor  had  acted 
from  a  sense  of  duty,  held  that  the  American  cbumant  was 
entitled  to  costs  and  damages. 

I  now  come  to  the  question  whether,  in  the  present  case,  the 
seizors,  who  were  non-commissioned  captors,  mere  Custom- 
house officers,  were  justified  in  making  the  seizure  in  a  port  in 
this  country,  for  I  must  observe  that  this  circumstance  also 
makes  an  essential  difference.  Where  a  vessel  is  captured  at 
sea,  the  captor  has  very  little  opportunity  of  forming  his  judg- 
ment as  to  the  course  he  should  adopt  beyond  a  few  interroga- 
tories addressed  by  him  to  persons  who  would  naturally  be 
unwilling  to  give  him  information ;  and  a  mistake  under  such 
circumstances  would  be  infinitely  more  venial  than  when  com- 
mitted in  a  British  port,  where  there  is  ample  opportunity  of 
obtaining  advice,  and  of  ascertaining  the  truth  with  respect  to 
all  the  circumstances  of  the  case. 

Now  this  vessel,  it  appears,  left  Archangel  on  the  20th  of 
August  last,  laden  with  a  cargo  of  tar  and  mats,  bound  for 
Leith,  where  she  arrived  on  the  29th  of  September.  She  was 
seized  by  the  Custom-house  officers  on  the  11th  of  October, 
part  of  her  cargo  having  been  discharged.  She  was  claimed  on 
behalf  of  the  present  claimants  on  the  4th  of  November,  and  on 
the  8th  there  was  a  proposition  to  restore  her.  I  speak  of  the 
ship  only:  with  the  cargo  I  have  nothing  to  do  at  present 
That  proposition,  it  appears,  was  refused,  except  upon  payment 
of  costs  and  damages. 

Let  us  see,  then,  what  was  the  original  ground  of  seizuret 
As  I  understand  it,  the  justification  is  now  placed  upon  t^o 
facts ;  first,  that  this  vessel  had  violated  the  blockade  of  Arch- 
angel ;  secondly,  that  she  had  no  sea-pass.  It  has  also  been 
urged  that  the  master  in  his  depositions  will  not  speak  to  the 
property  of  the  cargo;  but  this  argument  can,  I  apprehend, 
have  no  weight,  except  upon  the  supposition  that  this  was 
Kussian  property,  because  the  Order  in  Council  allows  neutral 
vessels  to  import  into  any  place  of  her  Majesty's  dominions  all 
goods  and  merchandize  whatsoever,  to  whomsoever  the  sanie 
may  belong.  It  would  not  follow  that  the  cargo,  though 
Kussian,  ought  to  be  condemned  also,  even  if  the  vessel  were 
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condemned,  because,  if  it  were  clear  that  the  vessel  was  a      ^  ^^^^*  , 

neutral,  it  would  not  follow  that  the  Bussian  merchant  who  had  Admiraltt 

put  his  property  on  board  in  the  bond  fide  belief  that  it  would  ^^^  ^^^^'^^ 

be  protected  by  the  Order  in  Council  of  the  British  Govern-  the  **  Elize," 

ment,  should  lose  that  property  through  the  act  of  the  neutral  ^  ^**^^^ 
With  respect,  then,  to  the  first  point,  how  must  I  deal  with      helmikb." 
the  blockade  of  Archangel  ?     The  Court  must  refer  to   the      Judgment 

Gazette^  a  public  document  which  it  is  bound  to  notice,  and  T*>®  ovXy^yi- 

*  ___  dence  prodaced 

also   to  the   evidence    given  by    the    master.      The    Gazette  of  the  date  of 
states   that  the  blockade   had  been  imposed   on  the  12th  of  ^^^"^2^! " 
August  last  on  the  port  of  Archangel,  and  upon  divers  other  and  that  is  only 
ports  of  that  part  of  Bussia,  and  it  makes  no  exception  what-  ^^^^^^'  ^^ 
ever.     It  must  be  observed  that  from  the  date  of  that  notifica-  eTideHce. 
tion,  as  we  all  know,  the  blockade  would  be  considered  as 
announced  to  all  neutral  States ;  but  it  does  not  follow  because 
this  notification  was  so  made,  that  therefore  it  is  to  be  taken  as 
an  absolute  fact  that  the  blockade  was  actually  imposed  at  that 
period.     The   Gazette  is   only  primd  facie    evidence   of   the 
blockade,  and  not  conclusive.     Wliat  is  the  master's  evidence  bytheev^dence 
on  this  point?    He  says,  in  answer  to  the  thirty-sixth  interroga-  o^ the  master. 
tory,  **  Wiiile  I  was  lying  in  the  port  of  Archangel  a  Custom- 
house officer  boarded  my  ship,  bringing  with  him  a  notice  of 
communication  from  the  Buesian  Governor  of  the  district,  con- 
taining a  notification  from  the  officer  commanding  the  combined 
men-of-war — English  and  French — in  the  White  Sea,  to  the 
efiTect  that  from  the  1st  of  August  (old  style),  or  of  the  13th  of 
August  (new  style),  "  the  blockade  of  Archangel  and  other 
Bussian  ports  in  the  White  Sea  was  to  commence  and  come 
into  operation  as  respects  ships  coming  into  those  ports ;  and, 
as  respects  ships  leaving  those  ports,  the  blockade  thereof  was 
to    commence   fifteen    days   afterwards.      The   Custom-house 
officer  called  upon  me  to  sign  my  name  to  that  notice,  and  to 
a  certificate  thereon  of  my  having  read  it,  and  become  aware  of 
its  contents,  which  I  did,  and  he  then  took  it  away  with  him. 
I  passed  the  blockading  squadron  while  lying  at  anchor  behind 
Cross  Island,  on  the  24th  of  August   last,   and   showed  my 
colours  to  them  on  passing."     He  then  says,  he  did  not  receive 
any  instructions  from  any  one   else   regarding   any  blockade 
established  or  about  to  be  established. 

There  cannot  exist  a  doubt  that,  supposing  this  evidence  The  master,  if 
true,   this   master   committed   no   breach  of  blockade  at   all.  J*i«  evidence  is 

'  .11  .     .  ^**  "^  believed. 

He  came  out  of  port  with  the  permission  of  the  blockading  committed  no 

squadrons,  and  sailed  direct  to  the  port  of  Leith.     He  is  per-  wodkade!  The 

fectly  innocent,  and  consequently' the  owner  is  entitled  to  stand  owner  is  there- 

as  perfectly  innocent  also.     This  seems  to  be  admitted  by  the  ^^^  ^^°^^^ 

S3 
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,  ^^^'  ,  proposition  to  restore,  as  well  as  by  the  arguments  in  the  case ; 

Admiralty  but  it  is  said  that  the  non-commissioned  officer  was  entitled  to 

Fbizb  Court,  ^vail  himself  of  the  Gazette,  and  that  he  was  not  bound  to 

The  **  Elizb,"  ^f^ow  whether  there  was  any  such   permission   given  to  the 

M  i?**^^"*  master  or  not.     I  confess  I  entertain  very  grave  doubts  as  to 

HELHUTs."  the  truth  of  that  proposition.     I  very  much  doubt,  whether. 

Judgment  ^^^^er  a  vessel  has  performed  a  voyage  from  a  blockaded  port  by 

Under  sach  the  express  permission  of  the  blockading  squadrons,  and  hai 

circunwtances  arrived  and  delivered  part  of  her  car^  in  a  British  port,  it  it 

sioned  seizor  competent  to  a  non-commissioned  seizor  to  say^  ^'  I  relied  upon 

SiTseL"'^^  the  Gazette;   and,  though  it  turns  out  that  the  master  was 

merely  b J  re-  innocent  in  all  his  conduct,  yet  I  was  justified  in  the  seizure." 

Gazette,      ^  I  am  much'  inclined  to  think,  that  if  those  in  command  of  the 

The  loss  con-  British  force  gave  full  permission  to  certain  vessels  to  come  out 

iK)t"havin°  ^  ^^  *  ^^  which  appears  from  the  Gazette  to  have  been  blockaded, 

obtained  for-  the  seizor  must  take  the  consequence  if  he  did  not  get  informi^ 

tion  fromlSe  *^^°  ^  ^^^^  ^  possible  from  the  Government ;  the  loss  is  not 
Government  is   to  fall  ou  the  innocent  owner. 

the  innocent  Before,  however,  I  come  to  that  conclusion,  I  must  notice 

owner.  another  argument  on  the  part  of  the  claimant,  viz.,  that,  ev&k 

Bot^f^JieA  8"PP^"^  there  had  been  a  breach  of  blockade,  still  that  breach 
upon  to  decide  has  been  purged.  That  is  a  question  of  very  great  difficulty, 
when*Ae  of-  *"^  ^^^  which  I  am  not  inclined  to  dispose  of  unless  it  is  neoes- 
fence  of  breach  sary  SO  to  do.  As  far  as  I  am  aware,  that  question  never 
purged.    *"*    arose  in  the  former  war.     It  did  not  arise  even  during  iht 

whole  of  that  period  when  all    the  coasts  of  England  were 

under  what    is  called  a  paper   blockade.     I  think  it  is  not 

incumbent  on  me  to  decide  it  now,  because  I  am  of  opinion 

that  the  seizure  of  this  vessel  by  a  non<^commissioned  officer  for 

a  breach  of  blockade  was  not  a  justifiable  proceeding. 

It  is  very  Another  argument  has  been  pressed  by  her  Majesty's  Advo- 

whetheranon-  ^*®»  which  is  entitled  to  consideration,  viz.,  that  a  captor  is 

commissioned    entitled  to  avail  himself  of  all  the  evidence  which  comes  out 

titled  to  avail     upon  examination,  though  unconnected  with  the  pretence  or 

himself  of  a       (rround  upou  which   the    vessel   was   originally   seized.     But 

circumstance        i  .  . 

which  comes      though  this  may  be  true  of  an  officer  commanding  one  of  her 

dence  to  justify  -"^^j^s^y'^  vessels  on  the  high  sens,  who  has  seized  a  neutral 
a  seizure  made  vessel  and  brought  her  in  for  adjudication,  yet  I  am  not  so 
di^rent^^"*  clear  that  it  lies  in  the  mouth  of  a  non-commissioned  captor, 
ground.  after  it  is  not  denied  that  it  is  a  neutral  vessel,  to  say,  **  You 

should  condemn  her  because  she  has  no  sea-brief.     I  did  not 

seize  her  on  that  account,  but  having  found  out  that  she  had 

no  sea-pass,  therefore  you  shall  condemn  her."    Clearly  this  was 

^e  absence      not  the  ground  on  which  the  seizure  was  made :  it  is  ex  past  facto. 

Danish  sea-       L^t  US  see  to  what  weight  this  is  entitled.     It  may  be  trae 
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that,  according  to  the  laws  of  Denmark,  she  is  not  entitled  to      .  ^^^*  . 
carry  the  flag  of  that  country ;  but  there  is  no  doubt  about  this     Admiralty 
being  a  Danish  vessel,   for   she   has  an   admeasurement   bill,        ^^  ^qvrt. 
wherein  she  is  described  as   being  of  the  custom  district  of  THB^ELMnc," 
Flensburs:,  and  as  belongin^:  to  Mr.  Andersen  of  Flensburg;      Sf^^"^ 

^  ■.,.**  Elisb  WiiA 

and  it  is  further  stated,  that  her  tonnage,  as  also  the  initials  of    .helmike." 

the  royal  names,  and  the  words  "  Danish  property,"  had  been       Judgment. 

branded  on  the  deck-beam  at  the  mainmast.     That  document  pass  is  unim- 

bears  date  the  29th  of  December  1848,  but  it  shows  that  at  portant  wlien 

the  neutrality 

the  time  she  was  entitled  to  the  character  of  a  Danish  vessel,  of  the  ship  is 
It  has  never  been  customary  to  interfere  with  the  do'mestic  law  *^°^"«stioned. 
of  other  countries ;  but  at  the  same  time  I  am  bound  to  say  this, 
that  the  sea-pass  is  not  only  a  documeut  constantly  required  by 
the  municipal  law  of  other  countries,  but  by  the  Court  of  Prize 
also,  in  certain  cases,  where  there  is  reason  to  believe  that  the 
vessel  proceeded  against  is  not  a  neutral.  Under  such  circum- 
stances the  absence  of  the  sea-pass  is  highly  important,  if  not 
fatal 

I  do  not  apprehend,  however,  that  that  principle  can  be 
strained  to  the  case  of  a  custom-house  seizure  of  a  vessel,  mani- 
festly, from  all  the  circumstances,  possessing  a  Danish  cha- 
racter, manned  with  a  Danish  crew,  having  been  engaged  in  a 
legitimate  voyage,  chartered  by  a  British  merchant,  and  bring- 
ing home  a  cargo  on  his  account. 

On  these  grounds  I  am  strongly  inclined  to  think  that  the  Restitution 
claimant  has  made  out  his  claim  to  some  extent ;  but  there  has  offered,  should 
been  a  mistake  on  the  part  of  these  proceedings  for  the  restitu-  ^^^^  J^°  ^^' 

,       ,  .  •     cepted  by  the 

tion.     Restitution  was  offered  on  the  8th  of  November;  this  claimant,  ^ho 
was  refused,  unless  accompanied  by  costs  and  damages.     This  ^}^^^  ^t^ 
was  an  error ;  it  ought  to  have  been  accepted,  with  the  reser-  the  question  of 
vation  of  the  question  of  costs  and  damages.     Unfortunately,  ^™s* 
that  was  not  done,  and  the  ship  has  remained  as  she  was  up  to 
the  present  period. 

I  must  condemn  the  seizor  in  costs  and  damages,  but  the  Seizor  con- 
damages  must  cease  on  the  8th  of  November,  at  the  time  when  ^l^  j^^d 
the  claimant  mifi;ht  have  had  the  vessel  restored  to  hioL  damages  up  to ' 

°  the  time  when 

^^  restitution  va» 

offered. 

No  claim  had  been  given  in  for  the  cargo  until  the  16  th  of 
November,  and  on  the  part  of  the  owner  restitution  was  offered 
upon  the  22nd.  The  claimants,  however,  desired  to  be  heard 
on  the  question  of  costs  and  damages. 

The  only  difference  between  the  cases  of  the  claimants  for       Nov.  25. 
the  ship  and  the  claimants  for  the  cargo  was,  that  the  latter  thecw-Io beinL 
were  British  subjects,  and  had  neglected  to  claim  until  the  16th.  British  mer- 
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.  ^^^^'  ,      of  November.     It  was  stated  in  the  course  of  the  argument 

Adhiraltt     that  they  hod  mistaken  their  course  of  proceeding,  and  had 

Prize  Cocbt.  commenced  an  action  for  damages  against  tJhe  seizor  in  a  Scotch 

The  *•  Eliub,"  Court, 
jj******^  The  same  counsel  appeared. 


HBLMINS.** 


Judgment.  Del  Lushintoon.     This  is  a  question  as  to  the  restitution  of 

chents,  and       the  cargo,  the  Court  having  on  a  former  day  restored  the  ship, 

sained  to  know  with  costs  and  damages.     This  vessel  and  cargo  having  been 

the  proper         seized  as  prize,  I  conceive  it  to  be  a  proposition  perfectly  evi- 
conrse  of  pro-  ,         r»  r-r-r  • 

ceeding,  held  dent  in  law,  that  the  sole  and  exclusive  jurisdiction  of  the  whole 

S^^^^nly  ^^^^^  belongs  to  the  High  Court  of  Admiralty,  under  the 

fron^  the  time  commission  that  has  been  issued  by  her  Majesty  in  prize  mat- 

ih^^^un^  ^^>  ^"^  ^^^^  ^^  other  Couii;  whatsoever  within  these  kingdoms 

r.,^      ,  .    .     is  entitled  to  exercise  any  jurisdiction  at  all.     Supposing  that 
The  sole  jurif.  .        i     ,  ,  i  i      .  t        i-,  /.  f       j 

diction  in  aU      ^^  action  had  been  brought  in  any  other  Court  tor  costs  and 

natters  con*      damages,  it  would  be  a  good  and  sufficient  defence  to  say  that 
cemmg  pnse  .  .  ,  •       t  «  j 

is  vested  in  the  this  was  a  matter  of  prize.     That  was  a  lesson  which  I  learned 

A^ira^  ®^  early  in  life,  and  I  believe  I  was  correctly  taught 
More  leniency  The  Court  has  already  expressed  its  opinion  that  there  was 
Sdmr*^*hlf  ^^  sufficient  ground  for  this  seizure,  and  that  it  ought  never  to 
shown  to  a  have  been  made.  The  seizure  took  place  on  the  11th  of  Oo- 
a^British  iS[>^*  tobcT,  but  the  claim  was  not  made  till  the  16th  of  November, 
ject  The  Court  is  disposed  to  make  a  distinction  between  the  claim- 

ants of  the  cargo  and  the  claimants  of  the  ship,  on  this  ground: 
the  ship  was  Danish  property,  and  it  appeared  consistent  with 
equity,  and  the  ordinary  practice  of  the  Court,  that  more  time 
should  be  allowed  to  a  foreign  claimant  to  prefer  his  claim  than 
to  a  British  subject  resident  on  the  spot,  who  had  every  oppor- 
tunity to  acquire  a  knowledge  of  the  course  to  be  pursued. 
The  cUimimt  Now  it  appears  that  the  present  claimants  of  the  cargo  were 
mistook  his        either  misinformed  as  to  the  course  of  proceedings  which  they 

proper  coarse  ,  ,  •  j  • 

of  proceeding,    ought  to  adopt.  Or  were  in  utter  ignorance  of  it ;  and  it  appears 
self  beafthe*^"   *^  ™®  Hi^U  whichever  was  the  case,  it  would  not  be  just  for 
consequences     the  Court  to  lay  the  burden  on  the  party  who  originally  made 
f      error.       ^j^^  seizure.     I  cannot,  therefore,  direct  the  costs  and  damages 
to  begin  before  the  claim  was  made,  viz.,  on  the  16th  of  No- 
vember.    With  respect  to  their  continuance,  it  appears  that  on 
notice  being  given  of  a  motion  for  restitution,  with  costs  and 
damages,  the  claimants  were  informed  that  the  restitution  would 
not  be  opposed.     They  might,  therefore,  have  taken  possession 
of  their  property  on  the  22nd  of  November.     Where  it  is  in- 
tended to  prefer  a  claim  for  costs  and  damages,  restitution  should 
be  accepted,  praying  that  the  question  of  costs  and  damages 
may  be  reserved.     If  restitution  were  declined  until  the  ques^ 
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tion  of  costs  and  damages  was  discussed^  great  delay  might  take  ,  ^^^  , 

place,  and  verj  large  expenses  be  unnecessarily  incurred.     The 

parties  in   this  case   are   fairly   entitled  to  restitution,   with  ^^^^^"^^ 

damages  from  the  16th  to  the  22nd  of  November,  with  costs.  the  date  of  tbe 

Proctors:  for  the  seizor,  Townsend;  for  the  claimant  Clark"  *^^i*™  ^*^f.  , 

'  offer  of  restt- 

son  6f  SoiU  tutiozL 


ANDERSON  v.  LANEUVILLE.  ^^^^ 

XHIS  was  an  appeal  from  the  Prerogative  Court  of  Can-  Domiciiof 
terbury.     The  circumstances  were  these : —  William  Anderson,  g  ^i^^n^i- 
tho  deceased,  was  born  in  Ireland,  in  1774,  and  succeeded  to  a  dlacqairedt 
considerable  estate  there,  upon  the  death  of  his  father,  in  1830.  J^nJ^the 
He  died  in  Paris  on  the  23rd  of  December,  1849,  leaving  behind  judgment  of 
him  William  Anderson,  party  in  this  cause,  his  lawful  nephew,  court,  to  hare 
only  next-of-kin  and  heir-at-law,  and  the  sole  person  entitled  to  ^'^i*^^" 
his  estate  and  effects  in  case  he  had  died  intestate.     From  the  doned,  not- 
year  1835  to  the  time  of  his  death,  in  1849,  he  resided  principally  jj^^^j^ 
in  France,  but  came  to  England  for  a  few  weeks  every  year,  made  annual 
During  one  of  these  visits  in  the  year  1843  he  made  a  will  prin-  ^and!and  leflT 
cipally  in  favour  of  his  nephew,  whom  he  appointed  executor.  35,000^  in  the 
In  the  year  1848,  when  in  France,  lie  made  a  holograph  will,     "* 
valid  by  the  French  law,  whereby  he  gave  the  whole  of  his  pro- 
perty to  Madame  Laneuville.     He  possessed,  besides  his  estates 
in  Ireland,  about  35,000/.  in  the  English  funds,  and  some  pro- 
perty in  France. 

The  later  will  was  propounded  on  behalf  of  Madame  Laneu- 
ville, in  an  allegation  which,  when  finally  admitted,  pleaded 
merely  sufficient  to  raise  the  question  of  domicil.  The  nephew, 
the  other  party  in  the  cause,  having  asserted  and  then  waived 
an  appeal  against  the  admission  of  the  allegation,  then,  contrary 
to  the  practice  of  the  Court,  brought  in  an  act  on  petition, 
alleging  briefly  the  circumstances  above  stated  respecting  the 
deceased,  and  submitting  that  •*  if  the  will  of  1848  was  of  any 
force  or  validity,  still  that  if  the  very  facts  pleaded  in  the  allega- 
tion were  admitted,  and,  on  the  face  and  appearance  of  the  two 
documents  of  1843  and  1848,  the  latter  would  be  of  no  force  or 
validity  to  revoke  the  former,  which  was,  therefore,  under  any 
circumstances,  a  good  and  valid  will,  so  far  as  regarded  the 
testator^s  estate,  both  real  and  personal,  in  Great  Britain  and 
Ireland."  Sir  Herbert  Jenner  Fust  rejected  this  act  on  petition, 
saying  that  it  was  a  novel  and  unprecedented  attempt,  which 
ought  not  to  be  encouraged ;  and  that  the  only  question  which 
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he  was  called  upon  to  decide  was,  whether  the  deceased  was  a 
domiciled  Frenchman,  which  would  be  determined  on  the  all^a- 
tion.  (a)  A  responsive  allegation  was  afterwards  brought  in  on 
behalf  of  the  nephew,  pleading  a  variety  of  facts  to  show  that 
the  domicil  was  English.  One  article  therein,  pleading  that 
"  the  death  of  the  testator  was  concealed  from  his  relations  and 
friends  in  this  country,  and  that  no  communication  with  respect 
thereto  was  made  until  after  an  attempt  had  been  made  to  get 
possession  of  the  property  in  this  country,"  was  rejected  by  Dr. 
LushingtoHy  who  was  then  sitting  for  Sir  H.  Jenner  FiLst^  on  the 
ground  that  the  conduct  of  the  parties  after  the  death  of  the 
testator  was  totally  irrelevant  to  the  question  respecting  bis 
domicil  at  the  time  of  making  his  will.  In  answer  to  certain 
parts  of  this,  a  further  allegation,  with  exhibits,  was  given  in  and 
admitted  on  behalf  of  Madame  Laneuville. 

On  these  allegations  numerous  witnesses  in  France  and  Eng- 
land were  examined,  and  publication  having  passed,  the  case  was 
argued  in  the  Prerogative  Court  of  Canterbury  by  Dr.  Jenwtt 
and  Dr.  Bayford  for  Madame  Laneuville,  and  by  Dr.  Addamt 
and  Dr.  Twiss  for  Mr.  Anderson. 

Sir  John  Dodson  having  taken  time  to  consider  his  judgment, 
delivered  it  on  the  2l8t  of  March  1853,  to  the  following 
effect : — 

Mr.  William  Anderson,  the  deceased  in  this  cause,  died  at 
Paris  on  the  23rd  of  December  1849.  ^He  was  possessed 
of  real  estate  in  Ireland  of  value,  though  to  what  amount 
is  not  very  precisely  ascertained,  but  ranging  from  1000/.  to 
3000/.  a  year,  or  thereabouts.  He  was  also  possessed  of  the 
sum  of  35,000/.  stock  in  the  English  funds,  and  of  some  property 
of  very  small  value  in  France. 

The  question  which  the  Court  is  now  called  upon  to  decide  is 
whether  the  legal  domicil  of  Mr.  Anderson,  the  testator,  is 
to  be  deemed  a  French  or  an  English  domicil. 

The  parties  to  the  suit  are,  first,  Madame  Laneuville  of  Nc^ent* 
sur-Mame,  in  France,  claiming  to  be  universal  legatee  under 
a  will  dated  the  26th  of  January  1848,  and  made  conformably 
to  the  law  of  France,  namely,  a  holograph  will  in  the  hand- 
writing of  the  testator,  and  signed  by  him ;  and,  secondly,  the 
other  party  to  the  cause  is  Mr.  William  Anderson,  the  nephevr 
of  the  testator,  and  his  sole  next-of-kin,  and  he  claims  under  a 
will  bearing  date  in  the  year  1843,  and  duly  executed  in  Eng- 
land in  the  presence  of  two  witnesses  as  required  by  the  Ei^lish 
law. 


(a)  15  Jur.  850. 
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That  the  kw  ©f  the  place  of  domicil  regulates  the  succession  ^  ^^^' 
to  intestates'  effects  no  one  seems  to  doubt:  that  was  admitted  'P&iyt 
by  the  counsel  on  both  sides ;  as  little  doubt,  I  thinjc,  there  can       Council, 

be,  after  the  decision  of  the  Superior  Court  in  the  case  of  Stanley  Audbbtoji 
y.  Bemes.  (a)     The  same  rule  is  applicable  to  cases  of  testacy  v- 

and  intestacy.  Validity  of 

The  counsel  for  Mr.  Anderson  took  a  distinction  as  to  that,  wiHs  as  veil  a^ 
and  contended  that  it  did  not  apply  to  cases  of  testacy,  but  to  |om  bt^??, 
cases  of  intestacy  only.     But  it  appears  to  me  the  case  of  Stanley  eflfects,  is  rega- 
V.  BemeSf  which  I  have  mentioned,  is  quite  decisive  upon  that.  iJ^  of ^i©  * 
]K)int,  and  shows  that  the  law  of  domicil  must  govern,  whether  P'^^e  of 
there  is  testacy  or  intestacy,  and  of  this  opinion  the  learned 
Judge,  my  predecessor.  Sir  Herbert  Jenner  Fust^  seems  to  have 
been,  for  he  so  expresses  himself  in  the  case  De  Bonneval  v.  De 
BonnevaL  (b)     I  am  also  borne  out  in  this  view  of  the  case  by 
what  fell  from  Mr.  Baron  Parke  in  a  case  that  was  before  the 
Judicial  Committee,  (c)      Mr.  Justice    fFilliams,  in  his  very 
accurate  work  on  the  law  of  Executors,  states  precisely  to  the 
same  effect.     I  think,  therefore,  there  can  be  no  doubt  whatever 
on  that  point,  and  the  conclusion  then  is,  that  the  validity  or 
invalidity  of  a  testamentary  instrument  must  be  governed  by 
the  law  of  the  place  of  domicil ;  the  lex  domicilii  must  prevail 
both  in  cases  of  testacy  and  intestacy. 

A  distinction  was  taken  by  counsel  that  this  is  not  a  case  of 
intestacy  on  the  one  side  and  testacy  on  the  other,  but  it  is  a 
case  of  testacy  against  testacy.  But  I  do  not  see  what  possible 
difference  it  can  make  whether  it  is  a  contest  between  testacy 
and  testacy,  or  between  testacy  and  intestacy.  The  same  rule 
must  prevail 

Then  with  respect  to  the  law  of  domicil.     A  domicil  may  be  Three  kinds  of 
obtained  in  various  ways.     There  is  the  domicil  of  origin,  the  origin -20^^  by 
domiciUum  originis^  which  is  the  domicil  of  birth.     The  residence  operation  of 
of  parents  and  the  domicil  of  the  parent  is  the  domicil  of  the  choice.   '  ^ 
origin.     There  is  another  domicil  by  operation  of  law  with 
respect   to   the  marriage  of  a  female,  who   thereby   becomes 
domiciled  in  the  same  place  with  her  husband ;  but  there  is  no 
question  as  to  that.     There  is  likewise  the  domicil  of  choice, 
and  that  is  the  material  domicil  for  the  consideration  of  the 
present  question.     All  that  we  shall  have  to  consider  here  is, 
first,  the  domiciUum  originis,  and  then  the  domicil  of  choice. 
These  are  the  two  points  which  will  be  for  consideration. 

Now,  first  of  all,  let  us  see  what  constitutes  a  civil  domicil, 

{a)  3  Hagg.  Ecc.  373.  (c)  Marquis  of  Hertford's  case, 

\b)  1  Curt.  863.  4  Moore  s  Kep.  P.  C.  348. 
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.  ^^^^'  i     because  there  are  domicils  for  different  purposes.     There  are 

Pbivt        political  purposes,  the  domicil  for  forensic  purposes — the  pur- 

Couwciu      poses  of  the  forum;   but  this  comes  under  the  class  of  civil 

Afdbbsok     domicil. 

^*  Now  the  definition  or  description  of  domicil  which  has  been 

DeE^tion  of     given  by  various  authors  is  in  some  of  them  to  this  effect :  that 
domicil.  the  domicil  is  where  a  person  has  his  home ;  and  Mr.  Justice 

Story,  in  his  "  Conflict  of  Laws,"  describes  it  in  this  way:  — 
**  His  true,  fixed,  permanent  home  and  principal  establishment, 
and  to  which,  whenever  he  is  absent,  he  has  the  intention  of 
returning."  The  animus  revertendi  is  necessary.  That  is  stated 
by  Mr.  Justice  Story,  (a)  Voet  describes  it  in  this  way  :  **  Pro- 
prie  dictum  domicilium  est  quod  quis  sibi  constituit  animo  non 
discedendi  si  nihil  avocet."  That  is  the  definition  or  descrip* 
tion  by  Voety  which  is  cited  by  Mr.  Justice  Story,  and  which 
is  fully  acceded  to  by  him.  Again,  in  some  of  our  own  cases, 
that  o{ Balfour  v.  Scott  {b),  which  was  referred  to  by  counsel,  and 
which  was  cited  in  the  case  of  Somerville  v.  Somerville  (c),  where 
Abandonment  the  Master  of  the  Rolls  uses  these  words :  "  In  Balfour  v.  Scott, 
o    omiciL        J  admit,  Mr.  Scott  was  the  son  of  a  gentleman  of  property ; 

but  during  the  latter  part  of  his  life  he  did  clear  acts  of  deser- 
tion of  the  domicilium  originis,  selling  off  his  establishment,  dis- 
missing his  servants,"  &c.  So  the  two  things  concur  in  the  case 
now  before  the  Court,  viz.  selling  the  furniture,  dismissing  his 
servants,  &c. 

So,  again.  Lord  Cottenham,  in  Munro  v.  Alunro{d)  says: 
"  To  effect  the  abandonment  of  a  domicil  of  origin  and  substi* 
tute  another  in  its  place,  is  required  the  concours  de  la  volonte 
and  du  fait —  animo  et  facto  —  that  is,  the  choice  of  a  place 
and  actual  residence  in  the  place  then  chosen,  and  that  it  should 
be  the  principal  and  permanent  residence."  In  point  of  fact,  all 
the  definitions  or  descriptions  come  very  nearly  to  the  same 
effect. 

The  place  of  death,  it  was  said,  is  to  be  considered  as  decisive, 
or  nearly  decisive,  on  this  point,  but  that,  I  think,  has  been 
ruled  quite  otherwise.  Prima  facie  it  certainly  is,  but  it  may 
be  repelled  like  any  other  circumstances;  the  presumption 
arising  from  the  place  of  death  is  not  very  strong  of  itself;  it  is 
only  in  a  case  of  doubtful  domicil  that  that  would  have  effect 

The2ociuret  Affain,  as  to  the  lex  loci  rei  sita,  that  was  very  strondy 

•iteisnotof  ,,        ,  ,       T  /i         1  ,.    . 

great  import-     pressed  by  the  counsel,     it  was  urged  that  there  was  very  little 

ance  in  the        property  to  be  passed  in  France  in  this  case,  whereas  the  pro- 

domicil. 

(fi)  Story's  Conf.  of  Laws,  c.  3.   »       (c)  5  Ves.  765. 
§  41.  {d)  7  CI.  &  Fin.  877. 

^  {b)  House  of  Lords,  1 1  April,  1 793. 
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perty  iu  Ireland  and  England  was  to  a  very  large  amount ;      .  ^^^^'  ^ 
but  that  again  has  been  considered  as  not  decisive  upon  this        Privt 
matter,  and  is  not  a  very  important  point.     Now  in  the  case  of      Cqpnctl. 
SomervilU  v.  Somerville,  the  learned  Judge  thus  expressed  him-     amdbrsok. 
self  upon  the  point  of  the  money  in  the  funds,  (a)     "  The  next  <^- 

consideration  is,  whether,  with  reference  to  the  property  or 
conduct  of  Lord  Somerville,  there  is  anything  showing  he  con- 
sidered himself  as  an  Englishman.  It  was  said,  for  the  purpose 
of  introducing  the  definition  of  the  domicil  in  the  Civil  Law, 
'  ubi  quis  larem  rerumque  ac  fortunarum  suarum  summam  con- 
stituit,'  that  the  bulk  of  his  fortune  was  in  England,  and  the 
description  in  the  Bank  books  was  relied  on."  Just  so  in  this 
case ;  and  it  was  contended  that  the  bulk  of  the  property  was 
here ;  that  there  was  35,000/.  in  the  English  funds,  and  that  Nor  the  de- 
he  was  there  described  as  of  England.  But  the  learned  Judge  party  in  the 
says:  "I  lay  no  stress  whatever  on  that  description  in  those  ^JJJ^doc^^^^' 
books  or  in  any  other  instrument," — that  is,  in  the  books  of  ments. 
the  Bank,  '*for  he  was  of  either  place;  and  most  likely  to 
make  use  of  that,  to  which  the  transaction  in  question  referred. 
It  was  totally  immaterial  which  description  he  used.  It  is 
hardly  possible  to  contend  that  money  in  the  funds,  however 
large,  preponderate  against  his  residence  in  the  country  and  his 
family  seat.  It  is  hardly  possible  that  should  be  so  annexed 
to  his  person  as  to  draw  along  with  it  this  consequence." 
There  are  other  passages  to  the  same  effect,  which  it  is  un- 
necessary to  discuss. 

These,  then,  are  the  rules  as  to  domicil  collected  from  the 
authorities  that  I  have  mentioned.  Then  to  apply  these  rules, 
keeping  them  as  steadily  in  view  as  I  can,  to  the  facts  of  the 
present  case. 

Mr.  Anderson,  the  testator — I  call  him  the  testator  because.  The  history  of 
at  all  events,  he  has  made  a  will  both  in  England  and  in 
France — was  born  in  July  1768,  in  Ireland,  where  his  father 
bad  real  estate,  which  afterwards  descended  to  him — either  he 
inherited  it,  or  it  was  by  will  that  it  descended  to  him — and 
having  been  resident  there  at  the  time,  it  was  quite  clear  that 
the  domicilium  originis  of  this  gentleman  was  Ireland :  it  was 
an  Irish  domiciL  In  the  year  1787,  he  was  sent  to  France  for 
his  education.  He  was  then  a  minor,  about  nineteen,  and  being 
sent  to  France  for  education,  that  of  course  would  not  effect 
any  change  in  domicil. 

Whilst  he  was  at  Paris  in  the  year  1789,  or  thereabouts,  at 
the  commencement  of  the  French  Revolution,  he  became  acci- 

(a)  5  Ves.  789. 
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dentally  acquainted  with  Mademoiselle  Burth^,  now  Madame 
Laneuville,  the  party  in  this  cause.  It  seems  he  got  acquainted 
with  her  accidentally  at  a  public  spectacle  in  the  Champ  de 
Mars  in  Paris.  A  storm  came  on,  he  offered  her  civilities,  and 
conducted  her  home.  An  acquaintance  commenced  between 
them,  and  afterwards  a  mutual  attachment  took  place.  This 
being  the  time  of  the  French  Revolution,  and  a  war  being  sub- 
sequently declared  with  England,  he  was  in  great  danger  of 
being  guillotined.  The  evidence  is,  that  he  was  preserved 
through  the  means  of  this  Madame  Laneuville,  then  Made- 
moiselle Burth^,  that  she  concealed  him  for  a  length  of  time, 
and  that  she  afterwards  obtained  a  passport  for  him  from  the 
wife  of  the  Minister  of  Marine,  and  by  which  assistance  he 
escaped  from  France,  and  arrived  safely  in  England. 

It  is  said  she  did  this  at  the  peril  of  her  own  life ;  and  it  is 
in  evidence  in  the  cause,  that  her  father  and  brothers,  I  think, 
all  suffered  from  the  guillotine ;  one  of  her  sisters  likewise  was 
guillotined,  and  she  ran  the  risk  of  suffering  the  same  punish- 
ment for  the  favour  which  she  showed  to  this  gentleman  whose 
case  is  under  decision.  However,  a  mutual  attachment  took 
place  between  them,  and  they  promised  not  to  marry  till  they 
had  seen  each  other  again.  In  point  of  fact,  they  made  a 
mutual  promise  of  marriage.  Having  escaped  to  England,  it 
does  not  precisely  appear  at  what  period,  whether  1789  or 
1793,  but  early  in  the  French  Revolution,  when  the  war  com- 
menced, he  joined  his  father,  at  that  time  resident  at  Bristol  or 
Bath,  or  somewhere  in  that  neighbourhood;  and  in  1821  his 
father  died.  At  that  period  this  gentleman  was  resident  at  a 
place  called  May's  Hill,  Gloucestershire,  where  he  lived  with  a 
person  named  Harriet  Laurance,  whom  he  kept  as  a  mistress. 
There  he  had  a  house,  and  they  passed  by  the  name  of  Wil- 
liams. With  this  lady  he  lived  till  1823,  when  she  died  ;  and 
then  afterwards  he  lived  with  Eliza  Lang  at  a  place  called 
Huntspill  till  the  year  1832 ;  and  then  at  Bedford  Villa,  near 
Bristol.  The  latter  lady,  during  the  former  residence,  passed 
as  his  adopted  daughter,  and  she  was  buried  by  the  name  of 
Anderson.  He  thus  established  himself  in  Gloucestershire, 
and  afterwards  at  Huntspill ;  and  there  can  be  no^doubt  that  he 
acquired  an  English  domicil.  His  Irish  domicil  seems  to  have 
gone  by  altogether :  he  never  returned  to  Ireland :  so  far  as 
I  can  make  out  from  the  evidence,  he  never  went  back.  He 
had  a  home  in  Gloucestershire,  afterwards  at  Huntspill,  and 
then  at  Bedford  Villa,  and  some  other  place  near  Clifton ; 
therefore  there  can  be  no  doubt  that  he  had  at  that  time  ac- 
quired a  clear  English  domicil.     Having  thus  lost  his  adopted 
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daughter,  he  afterwarda,  in  the  year  1835,  advertised  in  the 
French  papers  for  Madame  Laneuville  by  her  maiden  name  of 
Burth^,  in  the  hope  of  ascertaining  where  she  was  to  be  found, 
in  order  that  he  might  go  and  see  her,  and  rejoin  her.  These 
advertisements  were  inserted  in  a  provincial  paper,  or  papers, 
published  at  Nancy,  from  which  this  lady's  family  came ;  there- 
fore it  was  likely  he  should  get  information. 

These  advertisements  were  seen  by  Madame  Bony,  the 
daughter  of  Madame  Laneuville.  Mademoiselle  Burth6  had 
married,  and  had  become  a  widow ;  in  the  meantime,  Madame 
Bony,  by  desire  of  her  mother,  wrote  to  Mr.  Anderson,  to  in- 
form him  where  she  was,  and  where  she  was  to  be  found.  In 
consequence  of  this,  he  addressed  a  letter  to  her,  which  has 
been  read  to  the  Court,  and  commented  upon  by  counsel, 
stating  how  happy  it  made  him  to  have  discovered  her.  It  is 
written  in  the  most  affectionate  terms:  ''Ma  chere,  chere 
Catharine,*'  and  so  forth,  saying  he  should  rejoin  her ;  he  would 
go  to  Paris  to  visit  her ;  and,  in  consequence  of  this,  he  did 
go  to  Paris  afterwards,  and  did  visit  her. 

Now  when  he  arrives  in  Paris,  according  to  her  evidence,  he 
states  his  great  happiness  at  meeting  with  her  again,  his  full 
intention  of  returning  to  England,  selling  his  furniture,  break- 
ing up  his  establishment,  and  coming  to  reside  with  her# 
Having  made  this  statement,  he  returns  to  England ;  and  then 
there  is  other  correspondence,  which  relates  to  the  sale  of  the 
furniture,  and  his  intending  to  rejoin  her  again.  There  is  a 
letter,  dated  the  14th  of  April  1836,  in  which  he  speaks  of 
having  arrived  in  England  yesterday — that  is  the  day  before — 
and  at  the  end  of  this  letter  he  says :  "  Keep  up  your  spirits,  my 
dear  little  Catharine,  as  much  as  you  can,  the  day  will  soon 
return  ;  I  am  for  life  your  dear  friend,  William  Anderson." 

It  is  true,  that  in  this  letter  and  some  of  the  others,  he  talks 
of  his  arrival  at  home,  speaking  of  England  as  his  home,  and, 
perhaps,  that  observation  would  not  have  much  weight  if  it 
was  confined  to  this  letter,  because  this  was  a  letter  before  he 
sold  his  furniture,  before  he  had  dbmissed  his  servants,  before 
he  had  gone  to  reside  in  France.  But,  in  point  of  fact,  in 
some. of  the  later  letters,  he  uses  the  same  expression  ;  it  is  not 
arrived  at  home — that  is  the  translation  of  it  —  but  it  is  arrived 
chez  moi.  In  some  of  the  later  letters  he  speaks  of  going 
chez  vous,  and  not  chez  moi,  as  was  observed  by  counsel ;  but  I 
think  this,  even  in  the  later  letters,  must  not  be  pressed  strongly 
in  this  case,  because  it  must  be  borne  in  mind,  that  he  was  pot 
a  good  French  scholar;  he  does  not  seem  to  understand  the 
idiom  of  thQ  language  very  well,  or  express  himself  as  a  French- 
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man  would  do  in  that  respect :  '^  quand  Je  partirai  pour  chez 
t?(>w«,"  which  is  hardly  French. 

But  he  arrives  in  England,  —  because  it  is  better  to  look  at 
facts,  and  see  what  he  does, —  he  arrives  in  England,  and  a  sale 
of  his  goods  takes  place,  and  they  are  advertised  to  be  sold  on 
account  of  his  going  to  reside  on  the  Continent.  Perha[)S  no 
very  great  reliance  is  to  be  placed  on  that;  it  is  said  these 
things  are  frequently  inserted  in  advertisements  for  the  purpose 
of  bringing  bidders,  or  some  other  purpose ;  but  here,  in  point  of 
fact,  he  was  going  to  reside  on  the  Continent,  and  he  did  go 
and  reside  on  the  Continent. 

It  is  also  in  evidence  that  he  dismissed  his  servants,  because 
Harriet  Bowden,  one  of  these  servants,  says :  **  He  gave  me  and 
all  the  servants  warning,  saying  be  was  going  to  live  abroad, 
and  we  all  left  his  service  together  before  the  sale." 

In  one  of  his  letters  to  Madame  Laneuville,  he  says,  *'  I  most 
quit  my  house  now  ;  I  must  quit  before  the  sale."  In  point  of 
fact  he  does  dismiss  his  servants,  he  has  his  furniture  sold,  and 
then  he  does  go  to  France  and  lives  with  Madame  Lianeuville, 
and  never  returns  to  England  except  periodically  for  purposes 
of  business,  but  never  having  any  home  in  England. 

Then,'  having  done  this,  he  goes  to  Paris  in  1836,  and  there 
finds  Madame  Laneuville  in  lodgings;  larger  lodgings  are  taken, 
and  they  are  taken  in  her  name  it  is  said,  but  he  is  the  person 
who  pays  for  them.  He  resides  in  the  same  lodgings  with  her 
in  Bue  de  Paradis,  and  afterwards  in  Bue  de  Echignier,  or 
perhaps  vice  versa  ;  however,  the  lodgings  were  exchanged,  they 
were  taken  in  her  name,  larger  apartments  than  he  had  had 
before,  and  he  paid  the  rent  for  them. 

Now,  I  think  if  the  case  had  stopped  there,  it  would  have 
afforded  pretty  strong  evidence  of  his  living  in  France,  and  of 
his  intention  to  stay  there.  The  declarations  and  intention 
combined  would  leave,  I  think,  little  doubt  on  the  point,  but 
the  matter  does  not  at  all  end  here. 

In  1838,  he  quits  Paris,  and  goes  to  Nogent-sur-Marne.  In 
the  following  year,  1839,  he  purchases  a  house  at  Nogent-sur- 
Marne,  and  in  that  house  he  continues  to  reside  till  within  a 
very  short  time  of  his  death,  when  he  went  to  Paris  for  the  sake 
of  advice  when  he  was  ill.  1  say  he  continued  to  reside  in 
that  house,  except  during  the  periods  when  he  cume  to  England 
for  the  purpose  which  I  must  presently  advert  to. 

When  he  got  into  this  house  there  were  numerous  declarations 
coming  from  a  number  of  French  witnesses  of  his  intention  to 
remain  there.  The  fact  of  his  purchasing  the  house,  I  thinks 
strongly  implies  an  intention  of  remaining  in  that  spot. 
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But  there  is  another  circumstance  that  tends,  I  think,  still  .  ^^^^'  , 

more  strongly  to  show  that  the  deceased  meant  to  pass  the  re-  Privy 

mainder  of  his  life  at  that  place,  and  in  that  house.     The  Council. 

purchase  of  the  house  was  made  in  this  way :  Madame  Laneu-  Anderson 

ville  adyanced  from  1000  to  2000  francs,  and  the  deceased  paid  ^' 
all  the  rest.     What  she  advances  seems  to  be  enough,  according 

to  the  evidence,  to  pay  for  conveniences,  and  other  little  matters,  '^^  circum- 

.  .  stances  con- 

but  the  bulk  was  paid  by  himself.     He,  not  being  very  con-  nected  with  the 
versant  with  the  French  language,  and  French  law,  did  not  P^TntemionTf 
take  any  active  part  in  it,  except  advancing  money,  leaving  it  permanent 
to  other  parties  to  see  to  the  conveyance.     It  does  so  happen,  *^^®  ^^^^' 
that  through  error, — through  mistake,  I  presume, — whatever  it 
was,   without   his   knowledge    it   was   conveyed    to   Madame 
Laneu  ville  for  life,  and  then  to  her  grandchildren. 

Now,  this  being  discovered  by  the  deceased,  he  immediately 
said :  "  This  will  not  do ;  because  if  you  pre-decease  me,  if  you 
die  before  me,  I  shall  not  have  a  life  interest  in  it.  I  want  to 
reside  here,  and  I  shall  have  no  life  interest  in  the  house."  In 
consequence  of  that,  Madame  Laneuville  transfers  the  house  to 
him,  in  order  that  he  may  have  a  life  interest,  in  order  that  he 
may  live  there  notwithstanding  her  decease.  It  was  conveyed 
to  him,  then,  and  that  having  been  done,  he  conveys  the  house 
in  trust  to  himself  for  life,  then  to  Madame  Laneuville,  and 
afterwards  to  her  grandchildren,  but  he  preserves  a  life  interest 
in  the  house.  I  say  this  is  a  very  strong  circumstance  indeed 
to  show  that  he  purchased  that  house  with  the  intention  of 
living  there  and  remaining  during  the  rest  of  his  life. 

There  are  other  circumstances  which  show  that  he  was 
attached  to  this  place,  and  likely  to  remain  there;  for  upon  two 
several  occasions  he  endeavoured  to  make  a  purchase  of  adja- 
cent grounds  — a  house  called  the  Shepherd's  House,  and  some 
land  attached  to  that,  and  some  land  attached  to  the  garden, 
where  some  trees  were  planted.  He  was  exceedingly  desirous 
of  adding  to  the  premises  which  he  had  purchased  at  Nogent. 
He  always  expressed  his  delight  at  living  there,  and  his  inten- 
tion of  remaining  there. 

Now,  in  letters,  after  coming  to  England,  as  I  before  observed, 
he  speaks  of  the  house  as  if  it  was  hers.  He  talks  of  chez  vous — 
chez  toi—aveetai — quandje  partirai  pour  chez  vousy  and  so  forth, 
as  if  he  intended  it  was  her  house ;  but  in  point  of  fact  he  had 
taken  care  that  it  should  be  his  own  house ;  and  he  had  con- 
veyed it  in  such  a  way  that  he  having  a  life  interest  in  it,  he 
might  remain  there  during  the  whole  period  of  his  existence. 
Therefore  I  think  there  is  no  great  reliance  to  be  placed  on  ex- 
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pressions  of  this  sort,  coming  from  a  man  so  ignorant  as  he 
appears  to  have  been  of  the  French  language. 

But  he  does  not  always  speak  of  it  as  if  it  were  his  separate 
and  distinct  home,  as  if  he  was  a  mere  lodger  or  mere 
boarder  with  her.  Not  at  all ;  for  in  speaking  of  one  of  the 
servants  in  his  letters  he  says :  **  She  is  not  at  all  the  servant  for 
us  or  for  our  service."  There  it  seems  to  have  been  oonjobt 
between  the  two.  Though  it  is  true  from  these  letters  it  appears 
Madame  Laneuville  was  in  the  habit  of  hiring  the  female  ser- 
vant or  servants — for  they  generally  kept  more  than  one ;  stiD, 
on  the  other  hand,  he  was  the  person  who  hired  the  men  servants. 
He  hired  the  gardener.  This  was  by  no  means  an  uncommon 
division,  that  the  master  should  hire  the  men  servants,  agree 
what  the  wages  were  to  amount  to,  and  the  mistress  should  hire 
the  female  servants.  I  do  not  think  there  is  much  in  that. 
Then,  again,  as  to  his  being  a  mere  boarder  or  lodger  with  her; 
so  far  as  can  be  made  out  from  the  evidence,  the  expenses  of  the 
house  were  paid  in  this  way :  she  contributed  whatever  was  con- 
venient to  her  out  of  her  income, — what  she  could  spare  out  of 
her  income, — and  he  supplied  all  the  rest.  It  was  not  a  fixed 
sum  he  paid  her  for  board  and  lodging ;  they  kept  house  to- 
gether, fhat  is,  he,  having  the  larger  income,  of  course  supplied 
any  deficiency,  and  probably  expended  the  much  lai^r  amount 
It  seems  he  expended  money  likewise  in  the  improvement  of 
the  place,  in  the  improvement  of  the  grounds,  in  a  piece  of 
water  there  was  in  the  grounds,  and  expended  not  a  very  in- 
considerable sum  on  the  premises  which  they  jointly  occupied. 

But  then  about  this  constantly  retiring  to  England  every 
year  on  matters  of  business.  It  seems  it  was  but  for  a  very  short 
time  he  did  return.  He  did  return,  because  he  considered  it 
necessary  for  matters  of  business ;  but  still,  Nogent-sur-Mame 
was  the  place  of  his  abode  at  all  other  times;  that  was  the 
home  of  his  choice,  and  the  evidence  of  the  French  witnesses  is 
very  strong  as  to  the  reasons  he  assigns  for  it, —  that  it  agreed 
better  with  his  health,  that  the  air  was  more  salubrious^  that  it 
suited  him  better,  that  the  atmosphere  was  clearer,  that  the  wine 
was  cheaper,  and  that  he  enjoyed  his  health  more  there  than  in 
England.  These  are  all  reasons  and  all  motives  for  going  there 
and  fixing  his  home  at  that  place.  But  it  is  stud  that  the  mere 
going  for  health,  or  the  mere  going  for  purposes  of  that  sort  for 
better  climate,  cannot  have  the  effect  of  fixing  his  domicil 
If  persons  go  to  places  merely  for  the  benefit  of  their  health  — 
for  a  temporary  purpose,  such  as  going  to  watering  places,  going 
to  Cheltenham  or  Bath,  or  on  the  Continent,  that  can  be  but  a 
mere  temporary  purpose ;  but  where  anybody  fixes  their  home 
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on  account  of  its  being  more  beneficial  to  their  health,  that  is  as  .  ^^'^'^' 
good  a  motive — that  will  have  as  good  effect,  I  apprehend,  as  any  Friw 
other  good  cause  for  being  desirous  of  remaining  in  the  same       Council. 

place.  Andekson 

But  can  these  periodical  returns  to  Bristol  be  considered  as  <^- 

retaininir  a  home  in  this  country  ?   He  had  sold  his  furniture ;  he  _   , . 

°,  •'  ,        ,  .In  his  periodi- 

had  dismissed  his  servants.     It  is  said  he  always  returned  to  the  cal  return  to 

same  lodgings,  at  least,  to  the  same  house;    but  he  did  not  |^8^\*^JJ.^did^not 

retain  those  lodgings ;  he  did  not  have  them  kept,  using  the  same  retain  the 

rooms,  or  any  other  rooms  in  the  same  house ;  because  I  find  on  "^^^^      g'°g»" 

looking  at  hia  letters,  especially  those  written  immediately  after  his 

arrival — for  it  was  his  habit  to  write  immediately  after  his  arrival 

— he  says  in  several  of  them, "  Direct  to  me  at  the  Post  Office ;" 

and  in  one  of  his  letters  he  says,  ^*  Direct  to  me  at  the  Post 

OflSce,  for  I  have  not  been  out  yet  to  see  whether  I  can  have 

my  old  lodgings  or  not."     Therefore,  there  was  always  a  doubt 

about  that ;  he  had  no  home  at  all  there. 

But  it  was  said  and  pressed  by  counsel  that  he  had  his  lares 
there ;  that  is,  the  muniments,  as  it  is  interpreted.  I  take  it  that 
18  quite  a  new  interpretation  of  the  word  lares. 

So  far  as  his  title  deeds  are  concerned,  I  apprehend  they  must 
have  been  in  Ireland ;  there  was  but  one  portmanteau  there,  or 
a  second  sent  afterwards  by  the  nephew  ;  therefore,  I  think  the 
whole  of  the  title  deeds  certainly  were  not  there.     But  in  point  Tl»e  testator 
of  fact  it  is  not  where  the  title  deeds  were,  the  estate  being  in  Irish  domicii 
Ireland ;  that  would  apply  to  the  Irish  domicil,  and  it  is  quite  ^^®"  *  minor, 
imposiiible  to  say  that  this  gentleman  had  an  Irish  domicil,  for  resumed  it. 
he  left  that  country  in  early  life  when  he  was  a  minor,  and  he 
never  returned  to  it,  so  far  as  I  can  discover  from  the  evidence 
now  before  me. 

It  is  said  that  though  he  continued  to  live  in  France  all  these  ' 

years,  since  1813  or  1814,  it  cannot  be  said  to  be  his  domicil ;  it  the  purpose  of 
was  a  mere  habitation,  as  shown  by  the  circumstance  that  he  deceiving,  his 
concealed  it  from  his  friends  in  England,  and  only  promulged  to  und  cannot 

them  that  he  might  be  travelling  about  the  Continent  —  had  no  ^^^l  ^^  *""*'^* 

^  of  the  case. 

fixed  home.  But  that  will  not  alter  the  fact ;  it  is  clear  he  had 
a  fixed  home, — he  was  constantly  at  Nogent-sur-Marne. 

You  do  not  find  him  going  to  Switzerland  or  travelling  about 
the  Continent ;  it  is  to  Nogent  he  goes,  and  nowhere  else,  except 
to  Paris  during  his  illness. 

Then  it  is  said  that  though  he  had  a  desire  to  live  in  France, 
it  was  only  because  Madame  Laneuville  was  there,  and  that  if 
she  had  died  he  would  then  have  been  desirous  of  quitting 
France.  The  testimony  of  a  witness  called  Kirbihhi,  who  was 
the  gardener,  to  thlat  effect,  has  been  relied  upon, 
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Now,  Kirbihla,  it  appears,  only  went  into  the  service  of  the 
deceased  in  August  1849, 1  think,  just  shortly  before  he  went  to 
Paris,  where  he  died.  Kirbihla's  evidence  is  very  strong  as  to 
the  attachment  of  this  gentleman  to  the  place,  as  to  the  improve- 
ments of  which  he  was  speaking,  as  to  his  being  exceedingly 
fond  of  the  garden,  and  so  forth ;  and  also  very  strong  as  to  the 
declarations  of  always  remaining  in  France,  spending  the  whole 
of  his  life  in  France,  though  the  deceased  did  afterwards  eay  on 
one  occasion,  that  if  Madame  Laneuville  died^  then  he  should 
return  to  England.  But  even  supposing  that  declaration  to  haTC 
been  made  precisely  as  stated  by  the  witness,  I  think  it  could 
not  outweigh  all  the  other  circumstances,  all  the  other  declara- 
tions of  the  deceased,  all  the  other  acts  of  the  deceased  when 
resident  at  Nogent-sur-Marne.  Even  if  proved  to  the  utmost, 
and  if  spoken  with  sincerity,  it  would  only  come  to  this,  —  he 
had  an  intention  just  at  that  time — ^just  at  the  latest  period  of 
life,  of  returning  to  England,  in  case  Madame  Laneuville  should 
die  before  him ;  but  that  would  not  change  his  domicil  if  he  had 
gone  there  with  the  intention  of  remaining  there, — ^this  intention 
of  going  back  in  order  to  recover  his  former  domiciL  It  most 
be  done  facto  as  well  as  ammo. 

This  is  the  only  declaration ;  it  is  contrary  to  the  witness  in 
other  parts  as  to  remaining  there,  and  is  contrary  to  idl  the 
declarations  which  he  made  to  all  the  other  witnesses  in  the 
case,  as  to  the  superiority  of  the  climate,  as  to  the  cheapness  of 
the  wine,  and  other  circumstances.  All  that,  of  course,  must 
have  its  weight  in  inducing  him  to  remain  there. 

In  point  of  fact,  however,  after  this  declaration,  which  is 
made  to  Kirbihla,  and  which  is  the  sole  declaration  of  that  cha- 
racter to  be  found,  he  goes  to  Paris  for  the  benefit  of  his  health, 
for  the  benefit  of  advice,  and  there  consults  a  medical  man,  Dr. 
Vignal. 

Dr.Vignal,  seeing  the  state  of  health  in  which  be  was,  that  he 
was  not  very  likely  to  recover  and  live,  recommends  him  to  go 
to  England,  and  to  go  to  Bath  for  his  health. 

But  this  he  declines  to  do ;  he  says  he  is  better  taken  care  of 
there.  He  prefers  living  in  France,  because  he  is  better  taken 
care  of  there.  From  all  the  other  reasons  he  states  at  other 
times  it  is  quite  clear  that  almost  down  to  his  dying  day  he  bad 
no  intention  of  giving  up  his  French  domicil,  which  it  appears 
he  had  acquired,  and  returning  to  England,  or  if  he  had  such  an 
intention  he  never  completed  it  by  the  fact  of  return. 

Therefore,  from  all  these  circumstances,  and  the  rules  and 
principles  which  I  adverted  to  at  the  commencement  of  what  I 
have  said,  I  am  of  opinion  that  this  gentleman  having  lost  in 
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the  first  instance  his  domicilium  originis  —  having  acquired  an  1854. 

English  domicil  —  having  afterwards  given  up  that,  sold  his  Privt 

furniture,  dismissed  his  servants,  when  he  gave  up  his  home  in  Council. 

England  and  went  to  France,  and  that  for  many  of  the  last  years  . 

I.     •  .       1./.      1  11  1  AsDBnSON 

of   his  life  he  never  gave  up  that  home,  —  there  was  no  re-  ». 

turn  to  England,  consequently  the  domicil  of  France  remained, —  Lanecvili-e. 
I  must,  therefore,  pronounce  that  this  gentleman  at  the  time  of  ^^®  testator 
his  death  was  domiciled  in  France.  manently 

From  this  judgment  Mr.  Anderson,  the  nephew,  appealed,  domiciled  m 
The   case   was   argued   before   the  Privy  Council  (a),  by  the 
Solicitor- General  and  Dr.  Addams  for  the  appellant,  and  Mr. 
Roltf  Q.C.,  and  Dr.  Jenner  for  the  respondent. 

Their  Lordships  declined  hearing  the  counsel  for  the  respond* 
ent,  and  Dr.  Lushington  delivered  their  Lordships'  judgment 
to  the  following  effect : 

This  is  an  appeal  from  a  decree  of  the  Prerogative  Court  of  Judgment 
Canterbury.  The  decree  is  in  these  words :  **  The  Judge  having 
maturely  deliberated,  by  his  final  interlocutory  decree,  having 
the  force  and  effect  of  a  definitive  sentence  in  writing,  at  petition 
of  Rotheryy  pronounced  that  William  Anderson,  the  deceased 
in  this  cause,  was,  at  the  tiihe  of  making  and  executing  his  last 
will  and  testament,  bearing  date  the  26th  day  of  January  1848, 
and  at  the  time  of  his  death,  domiciled  in  France." 

The  sole  question  raised  on  the  proceeding  was  this,  whether  The  sole  qaes- 
the  testator  at  the  period  of  his  death  was  domiciled  in  France  *|°°  ^  ^^^" 
or  in  England.     It  is  not  necessary  to  consider  why  the  learned  testktor  at  the 
Judge  who  then  presided  in  the  Prerogative  Court  thought  fit  Jeath  wm 
80  to  narrow  this  question,  though  one  reason  is  apparent,  that  domiciled  in 
if  the   domicil  turned  out  to  be  England,  in  that   case   the  EnSan^'^^'* 
French  will,  not  having  been  executed  according  to  the  sta- 
tute, would  have  been  altogether  void,  and  there  would  have 
been  an  end  to  the  whole  contest.     If,  indeed,  the  domicil 
should  be  ultimately  established  to  be  a  French  domicil,  then 
the  Prerogative  Court  would  know  by  what  law  to  grant  pro- 
bate,— what  would  be  the  form  is  another  question,  on  which 
their  Lordships  express  no  opinion. 

Now,  the  leading  facts  of  this  case  are  these.     What  is  called  The  leading 
the  domicil  of  origin  of  the  testator,  was  Ireland:  he  was  born  ^^*<^o^the 
in  Ireland,  of  Irish  parents.     The  domicil  of  origin  was  lost, 
and  an  English  domicil  acquired,  by  long  residence  in  England, 
principally  in  the  county  of  Gloucester.      It  further  appears 
that  the  deceased  became  acquainted  with  Madame  Laneuville 

(a)  Present,  The  Rieht  Honour-      Lord  Justice  Turner^  Dr.  Lushing* 
ables   Lord  Justice  Knight  Bruce^      ton^  and  Mr.  PemberUm  Leigh, 
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sometime  about  the  commencement  of  the  French  revolution. 
We  shall  not  stop  to  consider  whether  the  early  history  set 
forth  in  this  case  is  true  or  is  not ;  for  his  attachment  to  thatladj, 
whatever  be  the  cause,  whether  arising  from  her  having  rescued 
him  at  that  period  from  impending  danger  be  true  or  not,  is  a 
fact  proved  beyond  all  controversy ;  it  is  adimtted  in  this  case, 
and  has  been  argued  upon  by  both  parties. 

In  the  year  1835  it  appears  that  the  testator,  having  been 
estranged  from  Madame  Laneuville  during  the  intervening 
period,  agiun  discovered  her ;  that  fact  clearly  appears  from  a 
letter  in  his  own  handwriting.  He  addresses  her,  **  My  dear, 
dear  Catherine,  I  have  received  your  letter,  and  am  now  the 
happiest  man  in  the  world,  in  knowing  that  you  are  well,  alive, 
and  I  hope  happy."  Then  he  goes  on  to  state  a  variety  of  other 
circumstances,  which  it  is  not  necessary  for  me  to  recapitulate 
at  present.  At  this  period  it  appears  that  the  testator  was  re- 
siding at  Bedford  Villa,  Clifton,  and  immediately  after,  havbg 
discovered  her  residence  in  Paris,  he  determined  to  visit  her. 
Either  in  the  end  of  1835,  or  the  beginning  of  1836,  he  sells  off 
his  goods  and  quits  his  residence  at  Bedford  Villa,  Clifton,  and 
after  that  —  but  at  what  precise  period  does  not  aj^ear  from 
any  of  the  e%'idence  that  I  have  been  able  to  discover  in  this 
case  —  after  that,  and  not  before,  he  takes  lodgings  in  Trinity 
Street,  Bristol.  For  what  period  he  was  there,  there  is  no 
evidence  in  this  case.  It  is  to  be  observed  that  he  was  not  per- 
manently resident  there. 

From  that  period,  1836,  until  his  death,  in  1845,  be  continues 
to  reside  in  France,  with  the  exception  of  such  intervals  as  pre- 
sently it  will  be  necessary  to  notice.  He  remains  in  Paris  till 
the  year  1839,  and  after  that  he  resides  at  a  house  at  Nogent- 
sur-Marne,  a  few  miles  from  Paris.  Not  to  enter  into  a  dis- 
cussion of  the  particular  form  and  manner  in  which  the  house 
was  purchased  and  furnished,  it  is  sufficient  to  say  that  he  had 
a  life  interest  in  this  house ;  that  he  visited  England  every  year, 
according  to  the  evidence  of  Mrs.  Price,  and  he  remained 
seven  or  eight  weeks  at  Trinity  Street,  Bristol ;  but  all  his 
letters  show  this,  that  he  came  there,  not  from  choice,  bat  upon 
business,  and  was  always  anxious  to  return  as  quickly  as  pos- 
sible, after  that  business  was  disposed  of,  to  his  residence  in 
France. 

Here,  then,  is  a  residence  in  France  from  1836,  with  only  in- 
tervals of  short  duration,  and  they  were  for  the  purposes  of 
business.  I  think  that  an  observation  was  made  by  the  Lord 
Chancellor ,   in  the   case   of  Bempde  v.  Johnstone  (a),    which 

(a)  3  Vejj.  201, 
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strongly  applies  to  this  case.   Speaking  of  the  deceased  the  Lord  ,  ^^^^' 

Chancellor  said,  "  Wherever  he  had  a  place  of  residence  that  Pwvy 

could  not  be  referred  to  an  occasional  and  temporary  purpose.  Council. 

that  is  found  in  England  and  nowhere  else."     So  in  the  present  Anderson 

case.     So  far  as  he  had  a  residence  for  a  permanent,  and  not  ^' 
for  an  occasional  and  temporary  purpose,  that  residence  must 

be  found  in  France,  and  nowhere  else.     We  apprehend,  looking  ^^'^^'^^ 

at  the  state  of  facts,  primA  fade,  the  domicil  in  England  would  frrrTJirtd^ 

be  abandoned,  and  there  would  be  enough  to  constitute  a  French  to  change  a 

domicil ;  though  if  this  was  properly  speaking  to  be  called  the  or^'li^^n  an 

domicil  of  origin,  it  is  necessary  to  have  very  strong  facts  to  acquired 

change  such  domicil.  ^^"'^^^ 

Looking  at  this  state  of  things^  what  are  the  facts,  and  what 
are  the  arguments  which  have  been  adduced  in  opposition  to 
the  conclusion  which  such  a  residence,^  under  such  circum- 
stances, induce  their  Lordships  to  come  ta? 

The  facts  were  short,  and  the  argument  was  this :  it  was  con-  An  intention 

tended  that  the  testator  intended  only  to  remain  during  Madame  IcquSed^do^ 

Laneuville's  lifetime.     Assuming  that  to  be  the  fact,  assuming  picil,  which 

that  he  intended  to  quit  when  Madame  Laneuyille  died,  it  does  Jemporaiy^  ^ 

not  at  all  follow  that  that  will  tend  to  establish  the  conclusion  residence,  upon 

that  he  had  not  acquired  a  domicil  in  France ;  because  what  is  contingency 

it  that  takes  off  the  acquisition  of  domicil  by  long  residence  in  happening, 

^     ,  ,  ^         G  does  not 

a  country  ?  It  is  being  there  for  a  temporary  purpose. '  It  destroy  that 
never  can  be  said  that  residing  in  a  country  till  the  death  of  a  ^Q*^^*- 
party  was  a  temporary  purpose.  Residence  in  India,  in  the 
East  India  Company's  service,  has  long  sinpe  been  established 
to  constitute  domicil,  yet  there  is  in  civil  cases  always  the 
animus  revertendi  at  some  period,  though  very  remote;  if  the 
residence  be  merely  of  a  nature  temporary,  and  not  likely  to 
last  long,  then  it  would  not  constitute  domicil  in  itself. 

It  has  also  been  contended  that  all  the  property  of  the  de-  The  property 
ceased  was  in  this  country.     No  doubt  it  was ;  the  property  land^Ses  nS* 
was  situated  in  this  country  ;  but  that  argument  has  been  long  affect  the 
disposed  of.     The  learned  Judge  who  gave  judgment  in  the  domicil. 
Court  below,  hae^  particularly  adverted  to  the  authorities,  there- 
fore Jt  is  not  necessary  to  turn  to  them. 

With  regard  to  any  declarations  made  by  the  deceased,  the  Declaration  of 
Court  is  not  desirous  of  following  these  declarations  in  detail,  "-^JJ^J   ^ 
because  they  are  not  entitled  to  great  weight.     In  the  case  of  against  Mb 
Stanley  v.  Bernes  (a)  there  were  an  ample  number  of  declara-  foJ^^L  j^J. 
tions  of  the  intention  of  the  testator  to  return  to  this  country. 
The  delegates  were  clearly  of  opinion,  in  that  case,  that  the 

(a)  3  Hagg.  Ecc.  447. 
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declarations  of  the  testator  could  not  prevail  against  his  domicil 
in  a  foreign  land. 

We  do  not  propose  to  enter  further  into  a  consideration  of 
the  evidence,  though  there  are  many  parts  of  it  tending  stronglj 
to  the  conclusion  to  which  their  Lordships  have  come ;  we  do 
not  allude  to  it,  because  we  are  of  opinion  that  the  learned 
Judge  of  the  Court  below  has  stated  the  law  with  perfect  accu- 
racy. Their  Lordships  are  perfectly  satisfied  that  all  his  con- 
clusions were  justly  founded  from  the  facts  and  circumstunces 
of  the  case.  Approving  as  we  do  of  the  judgment  in  ioio,  we 
think  it  unnecessary  to  go  further.  The  appeal  must  be  dis- 
missed, with  costs. 

Proctors :  for  the   appellant,  Wadeson ;  for  the  respcmdent, 
Rothery. 


Prerooativx 
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T.  C.  left  an 
autograph 
will  with  a 
perfect  attes- 
tation clause, 
and  the  names 
of  two  wit- 
nesses suh- 
scrihed.     The 
signatures  of 
the  witnesses 
appeared  to  he 
in  the  hand- 
writing of  the 
deceased,  and 
no  such  per- 
sons could  he 
anywhere 
heard  of.    The 
parties  in- 
terested 
having  de- 
clined to  pro- 
pound the 
paper,  the 
Court  decreed 
administration 
of  deceased's 
effects  as  dead 
intestate  to  the 
next  of  kin. 

Statement* 


WHITING  affainst  DEAL  AND  ORCHARD,  IN  THE 
GOODS  OF  THOMAS  CLEVERLY,  DECEASED. 

Thomas  cleverly,  late  of  Croydon,  died  on  the  6lh 
of  May  last,  leaving  Richard  Whiting,  his  lawful  cousin- 
german,  and  only  next  of  kin,  the  only  person  entitled  to  his 
estate  and  effects  in  case  of  an  intestacy. 

After  his  death,  a  document,  purporting  to  be  his  last  will, 
bearing  date  the  1st  of  April  1850,  was  found  in  his  possession, 
whereby  he  appointed  Edward  Deal  and  Nicholas  Orchard  the 
executors,  and  bequeathed  the  whole  of  his  property  (about 
1500/.)  save  a  legacy  of  10/.  to  each  of  his  executors,  to  Wil- 
liam Whitcombe,  of  Croydon,  at  whose  house  he  resided. 

The  will  is  in  the  deceased's  handwriting,  was  signed  by  the 
testator,  had  a  full  and  perfect  attestation  clause,  and  the  names 
David  Pearson  and  John  Barnes  appeared  at  the  foot  thereof  as 
attesting  witnesses. 

The  word  **  fifty"  in  the  date  of  the  will  being  on  an  erasure, 
an  affidavit  from  one  of  the  attesting  witnesses  was  required  by 
the  Prerogative  Office.  Strict  inquiries  were  made  for  the 
witnesses,  but  nothing  whatever  could  be  learned  respecting 
them.  It  could  not  be  ascertained  that  any  such  persons  ever 
existed,  and  from  the  similarity  of  the  handwriting  of  the 
names  of  the  two  witnesses  to  that  of  the  testator,  it  was  be* 
lieved  that  he  had  himself  signed  two  fictitious  names  as  wit- 
nesses to  his  will. 

A  decree  having  been  issued  at  the  suit  of  the  next  of  kin 
against  the  executors,  calling  upon  them  to  bring  into  the 
Registry  the  said  will,  and  propound  and  prove  the  same  in 
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solemn  form  of  law,  if  they  or  either  of  them  should  think  it  for 
their  interest  so  to  do,  they  executed  proxies  by  which  they 
declined  to  propound  the  paper.  The  principal  legatee  also 
declined  to  propound  it,  and,  together  with  the  executors,'  made 
an  a£Bdavit  that  ^'  they  do  not  believe  that  there  are  any  such 
persons  as  the  said  David  Pearson  and  John  Barnes,  and  that 
from  the  great  similarity  of  the  handwriting  of  the  deceased's 
signature  to  the  said  testamentary  paper,  and  the  handwriting 
of  the  signatures  of  the  said  David  Pearson  and  John  Barnes 
aa  subscribed  witnesses,  they  are  of  opinion  and  have  no  doubt 
that  the  signatures  of  the  said  witnesses  are  of  the  proper  hand- 
writing of  the  said  Thomas  Cleverly,  deceased." 

Dr.  Huglies  moved  the  Court  to  decree  letters  of  administra- 
tion  of  the  effects  of  the  said  deceased  as  dying  intestate,  to  be 
granted  to  the  said  Whiting,  his  lawful  cousin-german  and  only 
next  of  kin. 


1854. 

' . — ' 

Pberogativx 

Court  of 
Cantebbubt. 


WHiriKo 

against 

Deal  and 

Orchard. 

[Statement 


Sir  John  Dodsok.  Looking  at  the  decided  similarity  be- 
tween the  three  signatures,  and  the  fact  that  no  persons  bearing 
the  names  of  the  attesting  witnesses  can  be  heard  of,  I  think 
there  can  be  very  little  doubt  that  the  deceased,  for  his  own 
amusement,  I  suppose,  wrote  the  names  of  the  witnesses  him- 
self. As  the  executors  and  the  legatees  have  declined  propound- 
ing the  paper,  I  can,  under  the  circumstances,  have  no  hesita- 
tion in  granting  the  motion. 

Proctor  for  the  next  of  kin :   Toller. 


Judgment. 


IN  THE  GOODS  OF  WILLIAM  OLLIVER, 

DECEASED. 

On  the  26th  of  November  1853  the  deceased  duly  executed 
a  codicil  to  his  will  in  the  presence  of  two  witnesses,  Richard 
Edmunds,  a  solicitor,  and  John  Edmunds,  who  was  at  that 
time  acting  as  his  clerk.  Richard  Edmunds  immediately  took 
possession  of  the  codicil,  and  retained  it  until  after  the  deceased's 
death,  when  he  discovered,  for  the  first  time,  that  John  Ed- 
munds, instead  of  signing  his  name  correctly  as  witness,  had 
inadvertently  and  by  mistake  written  under  the  name  Richard 
Edmunds,  solicitor,  "  John  Clerk,  his  clerk.^  These  facts  were 
deposed  to  by  both  the  attesting  witnesses. 

Dr.  Deane  moved  the  Court  for  probate  of  the  codicil  as 
duly  executed,  and  cited  Re  Ashmore.  (a) 

(a)  3  Curt  760. 


pREROGATiyB 

Court  of 
Camterburt. 

Dec.  2. 

A  'Witness  in- 
advertently, 
instead  of 
writing  his 
name  John 
J^dinands, 
under  that  of 
the  other  inrit- 
ness,  a  solicitor, 
wrote  •*  John 
Clerk,  his 
clerk." 
Held,  a  suffi- 
cient snh- 
scription. 
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,  ^^^^'  ,  Sib  John  Dodson.    I  have  no  doubt  at  all  in  this  caee. 

[Pbebogative]  The  case  cited  would  be  sufficient  authority ;  and  there  is  no- 
cSrreRBURY.    ^^^"g  ^^  *^®  wording  of  the  statute  to  prevent  it     The  statute 

says  the  witnesses  *'  shall  attest  and  subscribe  the  will ;  "  it  does 

In  thb  Goods  not  say  shall  write  their  own  names,  so  that  a  mark  is  held  to  be 

Ollivsr.       a  good  subscription.     Indeed,  if  the  language  of  the  statute 

Judgment      had  been  stronger,  I  should  have  been  inclined  to  grant  this 

motion,  as  it  was  clearly  a  mistake^  for  which  the  child  who  is 

interested  under  the  codicil  ought  not  to  suffer. 

Probate  granted. 
Proctor:  Puckle. 


PiiEHooATivB  ijf    THE    GOODS    OF     EDWARD    HERRINGHAM 

Court  of  _  _ 

canterbubt.  butts,  deceased. 

Dec,  2.         rp 

A  duly  ex.         i  HE  deceased,  who  was  formerly  of  Whitehall,  Parliament 
ecuted  will,       Street,  but  late  of  Orthez,  Basses  Pyr^ndes,  in  France,  died  on 

hftTiDir  been  • 

sent  by  the  tes-  the  26th  of  July  1853,  leaving  personalty  in  England  of  the 
tator  himself  in  value  of  about  850i 

a  box,  which 

never  reachedr       It  appeared,  from  the  affidavits  in  the  case,  that  in  the  month 

Md^ha^not""'  ^^  ^y  1®^^'  J"«*  previously  to  his  leaving  Orthez,  where  he 

since  been  vvas  then  residing,  on  a  visit  to  England,  he  drew  up  a  will, 

limited^Vo-  which  is  all  in  his  own  handwriting,  and  subscribed  by  him,  but 

bate  of  a  draft  without  date  or  attestation.     This  the  deceased  at  first  intended 

to  the  exe-  to  execute  in  the  presence  of  witnesses,  but  afterwards  deter- 

cutors.  mined  to  recopy  it  in  consequence  of  the  several  alterations  he 

He  accordingly  made  a  fair  copy,  which  was  examined  and 
found  to  agree  with  the  original,  which  the  deceased  looked  at 
whilst  his  wife  read  the  fair  copy  aloud  to  him.  The  deceased 
and  his  wife  arrived  in  England  in  June  1853,  and  on  the  14th 
of  July  he  duly  executed  the  said  fair  copy,  and  never  after- 
wards executed  any  other  testamentary  paper. 

The  will,  when  executed,  was  deposited  by  the  deceased  in  a 
box  with  other  papers  and  some  pictures,  and  the  box,  properly 
fastened  up,  was,  on  the  15th  of  July,  taken  by  the  deceased 
and  his  wife  with  them  to  Paris,  where  it  was  deposited  in  a 
warehouse  in  order  to  be  conveyed  by  carrier  to  the  deceased's 
residence  at  Orthez.  The  deceased  left  Paris  on  the  2l8t  and 
arrived  on  the  23rd  of  July  at  Orthez,  where  he  was  accident- 
ally drowned  whilst  bathing  on  the  26th  of  the  same  month. 

The  box  containing  the  will  was  never  delivered  at  the  de- 
ceased's residence  at  Orthez,  but  was  lost,  with  all  its  contents. 
Mrs.  Butts  subsequently  brought    an    action    and    recovered 
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damages  for  loss.     She  also  caused  advertisements  to  be  in-  ^  ^^54.  ^ 

serted  in  the  Times  and  Galignants  Messenger^  offering  a  re-  Prerooatiyis 

ward  for  such  information  as  would  lead  to  the  recovery  of  the  r^^^^  ^' 

lost  will,  but  without  effect.  


Dr.  Middleton  moved  the  Court  to  decree  probate  of  the  I"  the  Goods 
will  as  contained  in  the  said  draft,  limited  until  the  original  will,    Hsrrinoham 
or  a  more  authentic  copy,  should  be  brought  into  and  left  in  the        Bdtts. 
Registry,  to  be  granted  to  the  executors  named  therein.  Atyument. 

Sib  John  Dodsox.  In  this  case  it  is  quite  clear  that  the  Judgment. 
deceased  intended  that  the  will  should  operate.  The  draft 
is  in  his  own  handwriting,  and  there  is  sufficient  evidence  that 
the  will  which  the  deceased  executed  was  exactly  copied  from 
that  draft.  He  never  revoked  that  will ;  but  the  box  in  whicl^it 
was  deposited  never  arrived  at  its  destination,  and  appears 
never  to  have  been  heard  of.  Every  endeavour  seems  to  have 
been  made  for  the  discovery  of  the  will,  but  without  success. 
Under  these  circumstances  I  have  no  hesitation  in  granting 
probate  of  this  draft,  limited  as  prayed. 

Proctor:  Middleton, 


PBEBOOATrVB 

Court  of 

IN  THE  GOODS  OF  WILLIAM  MOBBS,  DECEASED.  Not,,  ss. 

TDec.  11. 
HE  deceased  left  a  will  bearing  date  the  22nd  of  September  The  name  of 
1850,  whereof  he  appointed  his  wife  executrix  and  residuary  onewitncjs 

'     ,  *  *^  ■'    who  could  not 

le<;atee  in  trust.  write  being 

It  appeared  from  the  affidavits  produced  that  the  execution  J^^^  by  Ae 
took  place  in  the  following  manner :    The  deceased  signed  his  other  wit- 
name  at  the  foot  in  the  presence  of  two  witnesses,  William  and  i^ticed  over 
Reuben  Wills ;    the    former   then  subscribed   his   name,   but  "^'^^^  a  dry 
Reuben,  being  unable  to  write,  requested  William  to  write  his  acknowledged 
name  for  him ;  William  accordingly  wrote  the  name  Reuben  ^y  ^^'  **  "^"^ 
Wills  under  his  own,  and  Reuben  then  immediately  traced  over  testation  of  a 

*11  1r 

his  name  with  a  dry  pen,  and  acknowledged  the  subscription  to  ^"jn^^elm 
be  his  name,  and  himself  to  be  a  witness  to  the  will  in  the  de-  made  by  the 

1,  witness  him- 

ceased  s  presence.  g^if^ 

Dr.  R.  Fhillimorey  on  moving  for  probate,  endeavoured  to  dis-      Araument 
tinguish  the  case  from  Playne  v.  Scriven  (a),  and  cited  Harrison 
V.  Elvin{b)y  relying  particularly  upon  the  interlocutories  of  the 
Judges  during  the  argument,  which,  he  contended,  asserted  a 
principle  under  which  the  case  might  fairly  be  brought. 

(a)  1  Rob.  772.  (6)  3  Ad.  &  El.  (New  Rep.),  117. 
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,  ^^*^^*  .  Sib  John  DonsoN.     The  question  raised  in  this  case  may 

Prerogative    not  have  been  exactly  decided,  because  there  has  been  no  case 
C^TEMURT    *^**  *^®  Court  is  aware  of  in  which  the  circumstances  were  pre- 

cisely  similar ;  but  there  is  a  case  which  bears  very  closely  upon 

Ik  the  Goods  it,  and  which  must,  in  my  opinion,  regulate  the  Court's  present 
M0BB8.  decision.  I  allude  to  the  case  of  Hannah  Cope{a\  deceased. 
Jiutymenu  In  that  casc  the  testatrix  signed  her  will  in  the  presence  of 
Emily  Taylor  and  Martha  Csdsar,  whom  she  requested  to  be 
witnesses,  but  it  appeared  that  Emily  Taylor  could  not  write; 
the  testatrix  therefore  requested  another  person,  who  was  also 
present,  to  write  Emily  Taylor's  name  for  her,  which  was  ac- 
cordingly done.  Upon  these  facts  Sir  Herbert  Jenner  Fust 
remarked,  "  The  paper  was  signed  by  the  testatrix  by  placmg 
her  mark  in  the  presence  of  two  witnesses.  It  turns  out,  how- 
ever, that  the  paper  was  not  subscribed  by  one  of  the  nvitnesses, 
as  she  could  not  write;  she  might,  however,  have  made  her 
mark," —  as  Beuben  Wills  might  have  done  in  this  case. 
*^  The  desire  that  another  should  sign  for  a  witness  cannot  be 
construed  to  be  a  subscription  by  that  witness.  I  cannot  grant 
probate  of  this  paper." 

This  seems  to  me  a  case  which  cannot  be  easily  distinguished 
in  principle  from  the  present,  and,  therefore,  one  which  I  am 
bound  to  follow.     It  has  been  argued  that  in  this  case  the 
witness  who  could  not  write  requested  the  other  to  write  his 
name  for  him ;  but  tliis  does  not  appear  to  me  to  be  a  very 
material  distinction.     The  statute  expressly  requires  that  the 
witness  should  subscribe,  and  I  cannot  see  that  his  request  that 
another  should  do  it  for  him  would  be  a  compliance  with  that 
requirement;    and  it  has  been  again  and  again  decided  that 
tracing  a  name  over  with  a  dry  pen  is  not  a  subscription  of  the 
wilL     In  the  case  of  Harrison  v.  Elvin  it  is  clear  that  the  witness 
did  at  least  make  his  mark,  for  although  he  could  not  write  him- 
self, yet  the  other  witness  took  hold  of  his  hand,  and  guided  his 
hand  so  as  to  write  his  name.    This  case  was  clearly  distinguished 
from  the  present,  and  although  the  remarks   of  the  learned 
Judges   in  the  course  of  the  argument  seem  to  enlarge  the 
principle,  yet  the  judgment  of  Lord  Denman  does   not;    he 
merely  says  upon  the  point,  —  "  It  was  suggested  as  a  difficulty, 
that  the  signature  of  a  witness  unable  to  write  for  him3elf  could 
not  be  proved  if  brought  in  question  after  his  death.     But  this 
is  only  a  kind  of  inconvenience  which  is  inseparable  from  all 
modes  of  attestation.     We  must  take  the  signature  here  to  be 
that  of  Galery 

The  learned  counsel  has  said  that  this  seems  to  allow   of 

(a)  2  Rob.  336. 
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signature  by  deputy,  but  I  cannot  go  with  him  to  that  extent      ,  ^^54.  ^ 

after  the  clear  decisions  that  have  been  given  in  this  Court  that  raRnocATivE 

there  must  be  a  mark  of  some  kind  by  the  witness.     I  do  not  cj^^hbcbt 

say  what  I  might  have  done  if  there  had  been  no  previous  de-        

cisions  under  the  statute;  but,  as  it  is,  I  think  I  am  bound  to  Lc  the  Goods 

.,,,..  OF  WlhUAU 

reject  this  motion.  Mobbs. 

Dr.  Addams  {amicus  curies)  stated,  with  reference  to  this  Judgment 
question,  that  an  eminent  counsel  had  informed  him  that  he 
once  gained  a  verdict  under  circumstances  similar  to  those  of 
the  present  case,  by  cross-examining  the  witness  as  to  the  fact  of 
some  ink  remaining  in  the  pen,  until  he  elicited  from  him  that 
he  believed  he  did  see  a  mark  upon  the  paper  after  the  witness 
had  traced  the  name  with  the  pen. 

Dec.  11. 

The  parties  availing  themselves  of  this  suggestion,  obtained  '^^^  attesting 

/•     xv         ix»  1      -^  witnesses 

further  amdavits.  having  once 

The  attesting  witnesses  swore  "  that  immediately  after  the  "^®™ ^^a^^ 

testator  had  signed  his  name  to  the  will  in  their  joint  presence,  merely  traced 

the  deponent,  Reuben  Wills  (being  unable  to  write)  requested  ^*^*™^  "^'^ 

his  son,  William  Wills,   to  write  his  (Keuben's)  name,  which  Court  cannot 

deponent,  the  said  William  Wills,  did,  and  then  wrote  his  own  ^Iwexwjution 

name  underneath,  and  afterwards  placed  the  pen  back  into  the  ^  as  to  grant 

ink,  in  a  small  ink  bottle  standing  on  the  table.     That  the  tes-  ^tion!  upon 

tator  then  took  the  pen  out  of  the  said  ink  bottle,  and  gave  the  ^^*^^^  ®"^ 

sennentlv 

pen  unwiped,  and,  as  these  deponents  verily  believe,  with  ink  in  swearing  that 
it,  to  the  deponent,  Reuben  Wills,  and  asked  him  to  trace  over  ^^^  ^^n- 
the  letters  of  his  previously  written  names,  and  cautioned  him  advertently, 
at  the  same  time  in  so  doing  to  be  careful  not  to  blot  the  same,  ™  ^^^^oL 
and,  as  deponent  was  no  scholar,  to  take  his  time  in  doing  so ;  with  ink, 
and  that  the  deponent,  Reuben  Wills,  did  then  touch  several 
letters  of  his  said  previously  written  name,  with  the  said  pen 
so  given  to  him  out  of  the  ink  bottle^  and  which  deponent's  son 
had  a  moment  or  two  previously  used  in  so  writing  the  said 
names ;  and  deponents,  referring  to  a  former  affidavit  made  by 
them  on  the  22nd  of  November  1850,  in  reference  to  the  attes- 
tation of  the  said  will,  lastly  made  oath  that  when  they  were 
Bworn  to  the  truth  of  the  said  affidavit,  they  did  not  understand 
the  precise  meaning  thereof,  and  particularly  that  they  were 
deposing  to  the  fact  that  the  pen  with  which  Reuben  Wills  traced 
over  his  name  was  without  any  ink  in  it,  for  deponents  are  per- 
fectly satisfied  that  the  said  pen  was  moist  with  ink  at  the  time, 
for  there  was  no  other  pen  made  use  of  in  the  execution  of  the 
said  will." 

The  widow,  and  two  other  persons  who  were  present  at  the 
execution,  also  made  oath  ^^  that  the  testator  took  the  pen  out  of 
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,  ^^^^'  ,     the  ink  pot  or  bottle,  and  gave  it  to  Reuben  Wills,  being,  as  the 

deponents  verilj  believe,  moist  with  ink  at  such  time,  telling  lum 

Court  of      ^  mark  with  the  said  pen  carefully  over  the  previously  written 

name  of  Reuben  Wills,  adding  that  he  was  to  take  his  time,  and 

In  the  Goods  not  to  blot  the  names  in  so  doing ;  "  and  further,  **  that  there 

OP  William  .  .,  ,  •/••i  i 

MoBBs.        ^As  Qo  other  pen  m  the  room  on  the  occasion  aforesaid,  save  the 
quill  pen  which  the  deceased  and  witnesses  had  used  in  writing 
their  names  as  aforesaid." 
Argument  Dr.  R,  PhilUmore    renewed   the  motion   for  probate,    and 

submitted  that  there  was  sufficient  in  these  affidavits  to  justify 
the  conclusion  that  the  witness  had  actually  marked  the  paper, 
and  that  the  will  was  sufficiently  attested  under  the  statute. 

Dr.  Addams  {amicus  curiae).  As  this  motion  seems  to  have  been 
renewed  in  consequence  of  what  I  stated  on  a  former  day,  I 
think  I  ought  to  state  that  in  the  case  which  I  mentioned,  the 
witness  swore,  not  only  that  he  believed  the  pen  was  moi^t,  bat 
that  he  saw  a  mark  on  the  paper  from  the  pen. 


Judffmemt 


Sib  John  Dodson.  William  Mobbs,  the  deceased  in  this 
case,  died  on  the  29th  of  September  1850,  having  made  his  will, 
which  bears  date  the  22nd  of  that  month,  and  which  appoints 
his  wife  executrix  and  residuary  legatee  in  trust.  In  the 
month  of  October  1850,  the  widow  came  to  prove  the  will,  and 
swore  the  effects  to  be  under  the  value  of  20L 

It  appears  that  there  was  the  signature  of  the  deceased  and 
the  names  of  two  witnesses  subscribed,  but  as  there  was  no  attes- 
tation clause,  it  became  necessary  to  have  an  affidavit  as  to  the 
due  execution.  The  attesting  witnesses  then  made  an  affidavit, 
to  the  effect  •*  that  William  Wills,  having  subscribed  his  own  , 
name,  and  also  the  name  of  Reuben  Wills,  his  fellow  witness, 
who  was  unable  to  write,  and  requested  him  to  do  so,  and  he, 
the  said  Reuben  Wills,  having  thereupon,  loith  a  dry  pen,  traced 
over  his  name,  so  previously  subscribed  for  him,  acknowledged 
such  subscription  to  be  his  name,  and  himself  to  be  one  of 
the  witnesses  of  the  said  will.*' 

On  a  former  day  the  Court  held  this  to  be  insufficient,  it 
having  been  frequently  decided  that  although  the  statute  allows 
the  acknowledgment  of  a  signature  by  the  testator,  it  does  not 
allow  it  by  a  witness,  and  that  the  witness  must  actually  sub- 
scribe his  name  or  his  mark  at  the  time  of  execution.  It  turned 
out,  however,  that  there  had  been  a  case  at  Common  Law,  in 
which  Mr.  Serjeant  fVilde  had  succeeded  in  obtaining  a  verdict 
in  favour  of  a  will,  made  under  similar  circumstances,  by  closely 
cross-examining  the  witness,    whereby   he  at   length   elicited 

(a)  Vide  1  Ecc.  &  Adili.  247. 
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In  thb  GooDf 
OF  William 

MOBBS. 

JudgmemU 


1  fi'kA 

from  him  that  he  believed  there  was  some  ink  in  the  pen,  and      i         *  . 
that  he  saw  a  mark  of  fresh  ink  on  the  paper  after  the  witness    Prebooative 

1      J    ,  ,  I .  COUBT  OF 

nad  traced  over  his  name.  Camtbrbubt, 

After  being  informed  of  that  case,  these  parties  now,  in  the 
year  1854,  come  forward  and. swear  to  their  belief  that  the  pen 
with  which  Reuben  Wills,  the  attesting  witness,  traced  his 
name,  was  moist  with  ink ;  and  they  profess  to  remember  all  the 
circumstances  of  the  execution,  —  that  the  testator  took  the  pen 
out  of  the  ink  bottle,  and  charged  the  witness  to  take  particular 
care  not  to  blot  the  names.  This  affidavit  is  in  direct  contra- 
diction  to  that  sworn  by  these  same  witnesses  in  the  year  1850, 
wherein  they  expressly  swore  that  the  witness  traced  his  name 
with  a  dry  pen.  The  affidavits  now  produced  are  hardly  evi- 
dence ;  certainly  they  are  not  evidence  to  which  t  can  give  such 
implicit  credence  that  I  should  pronounce  for  this  will  upon 
were  motion. 

It  is  said  that  the  children  of  the  deceased  are  ready  to 
sign  a  proxy  of  consent,  but  that  has  not  been  brought  in ;  it 
is  said  again  that  notice  has  been  given  to  them  of  the  renewal 
of  this  motion,  but  I  find  that  notice  is  very  imperfect ;  it  is 
merely  a  notice  of  application  for  probate.  Non  constat  that 
the  children  know  anything  about  the  difficulty  as  to  the  defec- 
tive execution.  If  the  executrix  chooses  to  propound  the  paper, 
those  interested  in  opposing  it  will  then  have  an  opportunity  of 
cross-examining  the  witnesses.  It  is  quite  impossible  for  the 
Court  to  grant  probate  on  motion,  when  the  same  witnesses  have 
given  such  contradictory  evidence  as  to  the  execution ;  more  espe- 
cially when  I  find  so  much  mystery  respecting  the  withdrawal  of 
this  will  by  the  widow  in  tlie  year  1850.  I  must  reject  this  motion. 

Proctor:  Brooks. 


IN  THE  GOODS  OF  WILLIAM  HAY  WISEMAN,     ^co^^T" 

DECEASED.  Canterbubt. 

1  HE  deceased,  a  paymaster  and  purser  in  the  royal  navy,  died  a  purser  in 

at  Haslar  Hospital,  on  the  3rd  of  March  1853.     He  left  an  ?>!  "^^y* 

autograph  will  (A)  signed  by  himself,  but  not  witnessed*  bear-  made  two 

ing  date  the  12th  of  December  1849,  whereof  he  appointed  his  *^a''*™7j|\7 

mother,  Marian  Wiseman,  widow,  James  Clarke,  and  William  own  hand- 

Sturgess  executors,  and  which  purported  to  have  been  written  ^I^^^{,y"^ 

by  him  whilst  "  serving  on  board  her  Majesty's  ship  *  Centaur'  himself,  but 

not  attested. 

The  first  was 
complete ;  the  second,  though  signed  at  the  foot,  was  incomplete.    Probate  granted  of  the  com< 
plete  paper  only. 


64 


THE  ECCLESIASTICAL  AND  ADMIRALTY  REFOBTa 


1864.  o£p  Eellett*8  Island."  He  also  left  two  half  sheets  of  letter- 
PiBKOGATTra  paper  (B  and  C)  filled  with  various  l^acies  in  his  own  haiid- 
cS^rar    ^**°&  »»g°^  ^7  h  mself,  and  dated  «  H.  M.  S.  '  Centaur/  off 

'    Cal)enda,  the  3rd  of  August  1850."     These  two  half  sheets 

Iv  THE  Goods   formed  a  continuous  disposition,  but  neither  of  them  formed  a 

BayWiskuax.  coD^plete  testamentary  instrument,  inasmuch  as  Uie  first  ended 

SiatemmL      with  the  words  ^  the  amount  whereof,"  and  the  second  with  the 

words  ^^  I  am  not  sufficiently  rich  to  leave  a — ."   At  the  bottom 

of  each  of  these  papers  the  deceased  had  written  "  Witness  my 

hand  to  this  — !^  slieet,    Wm.  H.  Wiseman." 

second 

It  appeared  from  the  affidavit  of  the  deceased's  mother,  that 
within  an  hour  or  two  after  his  death  these  testamentary  papen 
were  delivered  into  her  hands  by  the  nurse  at  Haslar  Hospital, 
and  that  notwithstanding  that  diligent  search  had  been  made  in 
every  possible  place  for  the  continuation  of  the  papers  B  and  C, 
no  further  testamentary  paper  had  been  found. 

The  Court  having  been  moved  some  time  ago  to  grant  pro* 
bate  of  the  papers  A,  B,  and  C,  as  the  will  and  codicil  of  tbe 
deceased,  rejected  the  motion  on  the  ground  that  B  and  C 
appeared  to  be  incomplete,  and,  therefore,  not  entitled  to  pro- 
bate, even  as  the  codicil  of  a  ^  seaman  being  at  sea." 

Proxies  were  now  brouglit  in  from  the  parties  interested  under 
B  and  C,  consenting  to  the  grant  of  probate  of  the  paper  A 
only. 

Dr.  Jenner  moved  the  Court  accordingly. 


Judgwkeni. 


Sib  John  Dodson.  The  testator  in  this  case,  being  a  sea- 
man actually  at  sea  at  the  time  the  will  was  made,  was  exempt 
from  the  operation  of  the  Wills  Act  The  will  is  in  the  deceased's 
handwriting,  was  signed  by  himself,  and  appears  to  be  a  complete 
testamentary  disposition.  Itis  therefore  clearly  entitled  to  pro- 
bate. The  second  paper  does  not  appear  to  have  been  intended 
for  a  codicil,  but  rather  as  the  draft  of  a  fresh  will ;  the  second 
sheet  is  on  entirely  different  paper,  and  even  if  written  at  the 
same  time  as  the  other,  is  clearly  imperfect.  The  deceased  ap- 
pears never  to  have  completed  it. 

Under  all  these  circumstances,  especially  as  the  consent  of 
those  interested  has  been  obtained,  I  think  I  may  pronounce 
for  the  first  paper  as  being  the  will  of  the  deceased. 

Proctor :   W.  G.  Clarksaru 
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1854. 


PRKBOOATITa 

Court  ov 

BREMER  offatnst  FREEMAN  AND  BREMER.  CAMTHuiraT. 

-m  /r  Nod.  23. 

JVlOTION.     This  was  a  business  of  bringing  into  and  leaving        -^^«  *• 
in  the  registry  of  this  Court  the  probate  of  the  pretended  last  wk^^^^oi  m 
will  and  testament  of  Fanny  Allegri,  widow,  heretofore  Calcraft,  are  two  co- 
spinster,  late  of  No.  17.  Boulevard  des  Capucines,  in  the  city  of  a  gStfone  of 
Paris,  deceased,  heretofore  granted  to  Daniel  Alexander  Free-  whom  has 
man  and  James   Grignon  Bremer,  the  pretended  executors  terests  to'the 
named  in  the  swd  will;  and  of  showing  cause  why  the  said  plaintiff 's, he 
probate  should  not  be  revoked  and  declared  null  and  void,  entitled  to 
and  the  said  pretended  will  be  pronounced  null  and  void;  and  T^]!^^® 
why  letters  of  administration  of  the  goods  of  the  deceased,  as  witnesseB. 
being  dead  intestate,  should  not  be  granted  to  Susan  Catherine      statmenu 
Bremer,  spinster,  the  lawful  cousin-german,  and  one  of  the 
next  of  kin,  and  one  of  the  parties  entitled  in  distribution  to  the 
personal  estate  of  the  deceased,  promoted  by  the  said  Susan 
Catherine  Bremer  against  the  said  Daniel  Alexander  Freeman 
and  James  Grignon  Bremer. 

The  probate  was  brought  in;  the  executors  appeared  by 
different  proctors.  Mr.  Bremer  declined  to  propound  the  will^ 
but  Mr.  Freeman  propounded  it  in  a  condidiL  Both  Miss 
Bremer's  and  Mr.  Bremer's  answers  were  taken  to  this  allega- 
tion. An  allegation  was  subsequently  brought  in  on  behalf  of 
Miss  Bremer,  and  witnesses,  principally  French  advocates,  as  to 
a  point  of  French  law,  were  examined  thereon  in  Paris.  To 
these  witnesses  the  executors,  Mr.  Freeman  and  Mr.  Bremer^ 
administered  separate  interrogatories.  Publication  not  having 
yet  passed,  an  application  was  now  made  to  the  Court  on  behalf  * 
of  Mr.  Freeman,  '^  to  direct  the  examiner  to  expunge  the  evi- 
dence taken  by  him  on  the  interrogatories  administered  by  James 
Grignon  Bremer  to  the  witnesses  examined  on  Fielder's  (Miss 
Bremer's)  allegation,  and  to  admonish  him  not  to  administer 
interrogatories  to  any  witnesses  hereafter  to  be  produced  and 
examined  in  this  cause." 

The  motion  was  founded  on  an  affidavit  of  Mr.  D.  A.  Freeman, 
to  the  effect  ^'  that  James  Grignon  Bremer  is  the  natural  and 
lawful  brother  of  Susan  Catherine  Bremer;  that  they  claim  to 
be  the  sole  next  of  kin  of  the  deceased ;  that  if  the  said  will  be 
held  invalid,  J.  G.  Bremer  and  S.  C.  Bremer  will  take  the 
whole  of  the  personal  estate  equally  between  them  as  such  next 
of  kin  ;  that  if  the  said  will  be  held  valid,  they  will  share  the 
personal  estate   with  him  (Mr.  D.  A.  Freeman);   that  J.  G« 

B.  &  A. — VOL.  II.  F 
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' r— ' 

Pbexooatxyb 

Court  oil 
Camtbrbuet. 


against 
FbBUIAN  AMD 


SiaimeiU. 


Argument 


Bremer  carried  on  correspondence  both  with  him  and  with 
Mr,  Potier,  the  notary  at  Paris,  with  whom  the  will  of  the 
deceased  was  deposited  after  her  death,  the  said  J.  G.  Bremer 
Stating  in  such  correspondence  that  the  letters  were  written  in 
the  name  of  himself  and  of  his  sister.  ITiat  on  or  about  the 
23rd  of  January  1854,  he  (Mr.  Freeman)  received  a  Dotice  in 
the  affairs  of  the  deceased  in  the  handwriting  of  the  said  J.  6* 
Bremer,  though  signed  by  his  sister,  the  said  &  C*  Bremer. 
That  he  has  been  informed  and  believes  that  other  notices  in 
the  affairs  of  the  deceased  have  been  given  to  other  parties  in 
the  handwriting  of  the  said  J.  G.  Bremer,  though  dgned  by  his 
said  sister.  That  he  (Freeman)  believes  that  this  cause  is  the 
suit  of  the  said  J.  G.  Bremer,  carried  on  by  him  in  the  name  of 
his  sister ;  that  the  suit  has  been,  in  fact,  conducted  throughout, 
and  is  now  conducted  and  promoted  by  him  under  her  name, 
and  that  the  same  is  apparent  from  the  answers  of  the  said 
J.  G.  Bremer  given  in  this  cause.  That  he  (Freeman)  has  been 
informed  and  believes  that  on  the  execution  lately  in  Paris  of 
the  commission  for  examining  the  witnesses  of  the  sud  S.  & 
Bremer  in  this  cause,  Mr.  Jones,  of  Paris,  a  French  advocate, 
who  acted  upon  the  said  commission,  as  the  substitute  for  the  proc- 
tor in  this  cause  for  the  said  J.  G.  Bremer,  also  acted  in  concert 
with  the  proctor  for  the  said  S.  C.  Bremer,  in  getting  up  the  evi- 
dence adduced  under  the  said  commission ;  that  he  acted  as  the 
agent  and  interpreter  of  the  said  proctor  in  his  commuDications 
with  some  of  the  witnesses ;  and  that  the  said  Mr.  Jones  and  the 
said  proctor  acted  in  concert  in  the  preparation  of  the  interroga- 
tories administered  to  the  witnesses  under  the  said  commission  on 
behalf  of  the  proctor  for  J.  G.  Bremer.  That  he  (Freeman)  has 
been  informed  by  his  agent,  Mr.  Digweed,  in  Paris,  and  verily 
believes,  that  the  said  Mr.  Jones  called  upon  him  in  company  with 
the  proctor  for  S.  C.  Bremer,  on  the  27th  of  October  last,  for 
the  purpose  of  ascertaining  whether  the  said  Mr.  Digweed  held 
any  power  of  attorney  from  him  (Freeman)  to  proceed  with  the 
inventory  of  the  deceased's  effects  in  Paris.  That  he  (Freeman) 
verily  believes  that  great  injustice  will  be  done  to  him  if  the 
said  J.  G.  Bremer  be  allowed  to  administer  interrogatories  in 
this  suit,  for  that  he  will  be  in  fact  cross-examining  his  own 
witness,  and  acting  as  co-plaintiff  as  well  as  defendant  in  a 
suit  in  which  he  is  co-defendant.'' 

The  Queen's  Advocate  and  Dr.  JfZ.  Phillimore  supported  the 
application,  and  contended  that  it  was  perfectly  clear  tliat  Mr. 
Bremer  was  only  nominally  defendant,  that  his  interests  were 
in  every  respect  identical  with  those  of  his  sister,  and  that  under 
these  circumstances  it  would  be  a  violation  of  justice  to  alloir 
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him  to  cross-examine  witnesses  which  were,  in  fact,  his  own ;         1^54. 


against 

tEMJJK   , 

Basiuuu 


but  being  asked  by  the  Court  whether  they  had  any  case  where    Pak&ooatitb 
any  such  objection  had  been  r,aised,  they  admitted  they  had  not,   CiumtMray 
and  contended  that  the  absence  of  any  decision  on  the  point  was  , 

in  their  favour^  as  showing  that  no  such  unjust  advantage  of  the 
forms  of  the  Court  had  been  attempted  before. 

Dr.  Deane  for  Mr.  Bremer.  This  application  is  quite  un- 
precedented ;  no  case  whatever  has  been  cited  in  support  of  it. 
It  must  be  rejected  unless  the  Court  is  prepared  to  alter  the 
established  practice,  and  to  declare  that  in  no  case  shall  there  be 
three  parties  to  a  suit.  If  a  person  is  made  a  party  to  a  suit, 
he  must  have  all  the  rights  of  a  party  as  well  as  the  obligations. 
Mr.  Bremer  has  given  his  answers  as  a  party  to  the  allegations 
of  both  the  other  parties,  and  no  objection  was  raised.  He  has 
now  administered  interrogatories,  and  that  he  has  a  perfect  right 
to  do  so  is  proved  by  the  terms  of  the  Act  to  lead  the  requisition 
for  the  examination  of  the  witnesses,  which  expressly  says, 
^^  and  also  on  the  interrogatories  to  be  administered  on  the  part 
and  behalf  of  the  said  Daniel  Alexander  Freeman  (^Lawrie^s 
party)  and  James  Grignon  Bremer  {DeacorCs  party)  if  they 
shall  think  fit  to  administer  any."  This  Act  was  signed  by  all 
the  proctors  and  the  commission  under  the  seal  of  the  Court 
issued  in  accordance  with  it ;  yet  the  proctor  for  Mr.  Freeman 
ignores  his  own  act,  and  asks  the  Court  to  stultify  itself  by 
directing  evidence  to  be  expunged  which  it  has  before  com- 
missioned the  examiner  to  take.  The  motion  must  be  rejected 
with  costs. 


Sir  'John  Dodson.  It  appears  that  Fanny  Calcraft,  or 
Fanny  Allegri  as  she  is  described  in  the  will  propounded  in  this 
cause,  died  in  Paris  on  the  28th  of  April  1853,  having  made  a 
will  in  which  she  appointed  Daniel  Alexander  Freeman  and 
James  Grignon  Bremer  executors  ;  probate  was  granted  by  this 
Court  on  the  24th  of  June  1853,  and  on  the  28th  of  October 
following  a  decree  was  taken  out  by  Miss  Susan  Catherine 
Bremer,  calling  upon  the  executors  to  bring  into  and  leave  in 
the  registry  this  probate,  and  to  show  cause  why  it  should  not 
be  revoked,  and  the  deceased  pronounced  to  be  dead  intestate. 

Mr.  Fielder  appears  as  proctor  for  Miss  Bremer,  Mr.  Lawrie 
for  Mr.  Freeman,  and  Mr.  Deacon  for  Mr.  Bremer,  the  other 
executor. 

Mr.  Freeman  at  first  denied   Miss   Bremer's  interest,  but 

Mr.  Bremer  of  course  admitted  it.     An  allegation  was  then 

given   in  by  Miss  Bremer  setting  forth  her  interest.       This 

allegation    was    admitted    without    opposition,   but   with   the 

r  2 


Judgment 
Dee»2. 
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,  ^^^^'  .  direction  of  the  Court  that  no  witnesses  should  be  examined 

Prerooatiye  thereon  as  Mr.  Freeman  withdrew    his   opposition  to   Miss 

Caotmbubt  K^^6"^6^s  interest,  and  was,  according  to  the  usual  practice  of 

the   Court,   condemned  in  the  costs  incurred  by  his  having 

Bremeb  denied  it. 

Fbeeman  and  Mr.  Freeman  then  propounded  the  will,  and  Mr.  Bremer, 
Bremeb.  ^\^q  other  executor,  declared  he  did  not.  The  answers  both  of 
Argument,  Mr.  and  Miss  Bremer  were  taken.  Witnesses  were  examined. 
An  allegation  was  then  given  in  by  Miss  Bremer,  to  which  the 
answers  both  of  Mr.  Freeman  and  Mr.  Bremer  were  taken ; 
witnesses  were  examined  both  in  London  and  Paris,  and  inter- 
rogatories to  be  administered  to  those  witnesses  were  given,  both 
by  Mr.  Freeman  and  Mr.  Bremer. 

The  present  complaint  is  that  Mr.  Bremer  did  administer 
interrogatories  to  these  witnesses.  It  is  said  that  he  had  no 
right  to  do  so,  inasmuch  as  his  interest  was  identical  with  that 
of  Miss  Bremer,  whose  witnesses  he  cross-examined ;  and  the 
Court  is  asked  to  direct  the  examiner  to  expunge  the  evidence 
taken  by  him  on  these  interrogatories,  and  to  direct  that  in 
^       future  no  such  interrogatories  shall  be  put 

As  to  the  first  part  of  this  prayer  the  Court  had  no  hesitation 
whatever,  as  it  was  clearly  impossible  for  the  Court  to  direct  the 
examiner  to  strike  out  the  evidence  he  had  taken,  inasmuch  as 
the  examiner  has  no  access  whatever  to  the  papers,  the  com- 
mission having  been  returned  into  Court,  and  the  depositions 
sealed  up  until  publication  shall  have  been  decreed.  This  part 
of  the  prayer  the  Court  rejected  at  once. 

It  was  then  prayed  that  the  Court  would  direct  that  for  the 
future  no  interrogatories  should  be  put  by  Mr.  Bremer  to  any 
witnesses  produced  by  his  sister;  this  was  resisted  by  the 
learned  counsel  for  Mr.  Bremer,  who  took  his  stand  upon  the 
broad  ground  of  the  general  practice  of  the  Court,  and  cited  the 
language  of  the  Proctorial  Act,  which  leads  the  commission,  and 
the  commission  itself,  to  show  that  by  the  practice  of  the  Court 
co-defendants  have  a  right  to  put  separate  sets  of  interrogatories 
to  the  plaintiiTs  witnesses.  I  declined  giving  my  decision  at 
that  time,  and  have  since  endeavoured  to  ascertain  what  has 
been  the  practice  in  the  case  of  parties  having  similar  interests. 
I  have  found  that  the  practice  has  been  for  the  parties  to  put 
questions  if  they  thought  proper,  and  that,  as  far  as  I  can  dis- 
cover, they  have  never  been  denied  the  privilege  of  doing  sa 
I  can  find  no  case  where  the  point  has  been  contested,  but  I 
understand  that  Hyde  against  Hyde  and  Gates  {a)  was  a  case 

(a)  Prerog.  Court,  27th  May  1852, 
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simikr  to  the  present.     I  shall,  therefore,  decline  making  any      .  ^^^^*  . 
such  order.  Pbe&ouativb 

At  the  same  time,  I  must  observe  that  it  may  be  a  very  CjSS^emurt.' 
dangerous  practice  to  allow  parties  to  act  in  concert  with  one  . 

another,  and  to  prepare  interrogatories  exactly  suited  to  the       Bremeb 
evidence  which  they  know  the  witnesses  can  give.     It  is  said  Fbeeman  axd 
that  it  is  really  and  truly  the  allegation  of  Mr.  Bremer ;  if  the      B»embb. 
Court  should  find  that  to  be  the  case,  and  that  his  administering      J^g^i^t. 
interrogatories  to  his  sister's  witnesses  was  a  mere  trick  to  de- 
feat justice,  it  would  then,  I  apprehend,  be  in  the  power  of  the 
Court  to  reject  the  evidence  that  has  been  given  on  those  inter- 
roc^atories. 

I  should  have  liked  it  quite  as  well  if  the  parties,  instead  of 
taking  the  high  ground  of  their  strict  right,  had  given  some 
denial  of  the  circumstances  which  are  alleged  to  have  taken  place 
in  Paris,  as  they  cannot  but  make  an  unfavourable  impression 
on  the  Court.     I  reject  thb  motion. 

Proctors :  Fielder^  Lawrkf  and  Deacon. 


COHSTfTOAT 

Court  oi 
FTLER  against  FYLER.  ho^Doix. 

±  HIS  was  a  suit  for  divorce  by  reason  of  adultery,  promoted  Practice, 
by  the  wife  against  the  husband.  ^dence. 

Dr.  A  Phillimore,  on  the  admission  of  the  libel,  moved  the  party  prays 
Court  for  permission  to  examine  the  witnesses  viva  voce,  under  denU^inrloit 
the  statute  17  &  18  Vict.  c.  47.  (a),  and  asked  the  direction  of  may  be  taken 
the  Court  as  to  the  course  of  proceeding  that  should  be  adopted  co^'iil^* 
with  reference  to  the  pleadings.  »iio^  it,  unleu 

The   Queen^s^  Advocate  said   he  had  no  notice   of  the  ap-  fhown  to^Ae 

plication.  contrary.     In 

cases  vhere 
the  evidence 

Db.  Lushington.    I  have  considered  this  subject,  and  have  "  ^f/*  ''''^ 

1  •  A  vocCf  me 

taken  an  opportunity  of  consulting  the  Dean  of  the  Arches,  as  pleadings  moit 
to  the  practice  that  should  be  adopted  with  reference  to  this  ^f^J^y^ 
statute.     We  are  both  of  opinion  that,  in  cases  where  the  evi-  witnesses  are 
dence  is  to  be  taken  viva  voce,  the  pleadings  on  both  sides  should  ^^^^"^ 
be  completed   before  any  witnesses  are  examined,   otherwise     •^"^*^'' 
great  injustice  might  be  done,  by  the  one  party  being  enabled 

(a)  ''Be  it  enacted  that  in  any  either  before  or  after  examination 

suit  or  proceeding  depending  in  any  by  deposition  or  affidavit ;  and  notes 

Ecclesiastical  Court  m  England  or  of  sucn  evidence  shall  be  taken  down 

Wales,  the  Court  (if  it  shall  think  in  writing  by  the  Judge  or  Registrar 

fit)^  may  summon  before  it  and  ex-  or  by  such  other  person  or  persons, 

amine,   or    cause  to  be  examined,  and  in  such  manner  as  the  Judge  of 

witnesses  by  word  of  mouth,  and  the  Court  shall  direct." 

r  3 
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to  shape  his  plea  to  meet  the  evidence  given  by  the  witnesses 
on  the  other. 

With  regard  to  the  exercise  of  the  discretion  given  to  the 
Court,  I  propose  to  adopt  the  following  rule ;  —  whenever  an 
application  for  permission  to  take  the  evidence  in  a  cause  viva 
voce  is  made  by  one  party,  I  shall  grant  the  application,  unless 
very  good  cause  to  the  contrary  is  shown  by  the  other  party, 
otherwise  the  statute  might  become  a  dead  letter,  if  it  were  in 
the  power  of  either  party  to  prevent  its  adoption. 

The  application,  in  the  present  case,  must  stand  over  until 
the  Queen^s  Advocate  has  conridered  whether  he  opposes  it  or 
not. 


No  objection  having  been  made,  the  pleadings  will  be  com- 
pleted ^before  any  witness  is  examined,  and  the  evidence  will 
then  be  taken  viva  voce,  (a) 


(d)  Thus  two  CTeat  objections  to 
the  Ecclesiastical  Courts  are  removed, 
viz.,  the  delay  and  the  want  of  viva 
voce  evidence.  Parties  have  now  the 
option  of  trying  their  case  by  depo- 
sition as  heretofore,  or  by  exami- 
nation of  the  witnesses  in  open 
court,  and  they  are  no  longer  com- 
pelled to  wait  between  each  plea  in 
the  cause  until  the  witnesses  on  the 
previous  plea  have  been  examined 
and  publication  has  been  prayed.  The 
term  probatory  upon  each  of  the  se- 
veral pleas,  is  the  principal  cause  of 
the  length  of  time  occupied  by  a  suit 
in  these  Courts. 

It  is  apprehended  that  the  advan- 
tage to  be  derived  from  thus  expe- 
diting causes  is  so  great,  that  the 
practice  will  be,  ere  long,  extended 


also  to  pleadings  upon  which  the 
evidence  is  to  oe  taken  by  depo- 
sition, and  that  the  assignations  to 
plead  in  plea  and  proof  cases  will  he 
almost  as  rapid  as  m  those  con- 
ducted by  act  on  petition. 

Such  an  alteration  in  the  practice 
of  the  Courts  seems  desirable  in  all 
cases  except  the  proving  of  a  will  in 
solemn  form  of  law.  It  is  notorioui 
that  at  least  four  out  of  five  cases 
of  disputed  wills  turn  at  last  upon 
the  evidence  of  the  attesting  wit- 
nesses, and  it  is  highly  probable  that 
if  that  evidence  were  published  be- 
fore the  o})posing  party  was  required 
to  give  in  his  pica,  many  lengthy 
and  expensive  suits  would  be  pre- 
vented. 


Ths  High 

CouBT  or 

Admibaltt, 

Dec,  8. 

Under  9  & 
10  Vict  c  99. 
the  Court  it 
empowered  to 
award  re- 
muneration for 


SILVER  BULLION. 

1  HIS  was  a  proceeding  for  salvage  reward  under  9  &  10  Vict, 
c  99.  s.  19.  (b)     There  were  two  distinct  actions ;  one  promoted 

cargo  thereof^  or  of  the  life  of  am/ 
person  on  hoard  the  Mome^  Sco^  wh^ 
thcr  such  person  shall  have  so  acted 
at  the  request  of  or  on  application 
by  any  person  in  authority,  or  by 
the  master  or  owner  of  any  ship  or 


(b)  Sect.  19.,  "That  every  per- 
son   (except  receivers  under    this 

rilTage  oHife.*    A^^)  ^^®  ^^H^  ^^^  ^^  ¥  employed 
CQiigJ.j-ii^.^.     m  any  way  whatsoever  m  the  savm^ 

men  are  en-        ^'  preserving  of  any  ship  or  vessel 

titled  to  sal-        i*^   distress,   or  of  any  part  of  the 

vage  reward ; 

for  although  it  is  a  part  of  their  duty  to  save  life  and  property,  it  is  a  duty  for  which  they  shoald  be 

paid. 

An  ignorant  salvor  receiving  a  sum  utterly  inadequate  to  the  services  performed,  and  su/miM  a 
receipt  in  fuU  of  all  demands,  is  entitled  to  relief  in  the  Court  of  Admiralty,  and  is  not  bama  of 
his  suit  for  fair  and  proper  remuneration  for  such  services. 
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by  John  Armstrong,  mariner,  the  other  by  John  Miller,  chief 
officer  of  her  Majesty's  coast-guard  at  Tynemouth,  and  four 
other  coast-guardsmen. 

The  facts  of  the  case  appeared  to  be  these.  On  the  4th  of 
January  1854  there  was  a  storm  off  the  coast  of  Northumberland, 
by  which  several  vessels,  and  amongst  others,  the  barque  ^'  Sir 
Robert  Peel,"  a  part  of  whose  cargo  was  silver  bullion,  of  the 
value  of  about  4500/.,  were  wrecked  on  the  rocks  at  Tynemouth. 
Between  eight  and  nine  a.  m.  Lieutenant  Miller,  chief  officer  of 
the  coast-guard,  with  four  of  his  men,  brought  down  Manby's 
apparatus  from  the  Spanish  Battery,  where  it  was  usually  kept 
under  their  charge  ;  a  warp  was  passed  to,  and  secured  on  board 
the  "  Sir  Robert  Peel,"  the  cradle  hauled  on  board,  and  the 
people  on  shore,  including  the  parties  proceeding  in  the  cause, 
commenced  hauling  the  crew,  man  by  man,  on  shore ;  but  as  it 
appeared  that  those  on  board  were  tardy  in  getting  the  men  into 
the  cradle,  as  if  they  did  not  understand  the  apparatus,  John 
Armstrong,  a  mariner,  either  volunteered  or  was  requested  to 
go  on  board  in  the  cradle  to  assist  in  saving  the  crews.  He 
went,  and  having  assisted  all  the  crew  on  shore  except  the  mate, 
was  engaged  with  him  in  endeavouring  to  save  the  clothes  and 
other  effects  on  board,  when  the  master  and  second  mate  re- 
turned, and  said  that  some  specie  in  the  cabin  had  been  forgotten. 
They  thereupon  got  up  ten  bars  of  silver  bullion,  and  sent  them 
safely  on  shore,  when  it  was  conveyed  by  the  coast-guardsmen 
to  their  station  at  the  Spanish  Battery,  and  continued  in  their 
charge  fourteen  days.  All  having  got  to  shore  in  safety,  the 
vessel  went  to  pieces  about  six  hours  afterwards. 

On  behalf  of  Armstrong  it  was  further  alleged,  that  after 
having  so  assisted  in  saving  the  master  and  men  and  silver 
bullion  from  the  said  barque,  he  went  and  put  on  dry  clothes, 
and,  at  the  request  of  Lloyd's  agent,  remdned  on  the  rocks 


vessel,  or  otherwise,  shall,  within 
fourteen  days,  &c.,  be  paid  a  reason- 
able reward  or  compensation  by  way 
of  salvage  for  such  service,  and  in 
default  thereof  the  said  ship  or  ves- 
sel, or  any  part  of  the  cargo  re- 
maining on  board  thereof,  so  saved 
as  aforesaid,  shall  remain  in  the 
custody  of  the  Hieh  Court  of  Ad- 
miralty ;  and  the  said  goods  or  other 
article  (and  also  until  warrant  issued 
from  the  High  Court  of  Admiralty, 
the  said  ship,  vessel,  or  cargo)  shall 
remain  in  the  custody  of  the  re- 
ceiver or  officer  of  the  customs  until 
the  person  so  acting  or  employed  in 
the  preservation  of  such  ship  or 
vessel,  goods,  or  other  article  shall 
have  been  reasonably  compensated 


for  his  said  assistance  and  trouble, 
or  reasonable  security  given  for  that 
purpose,  to  the  satisfaction  of  the 
said  receiver  or  officer  of  the  cus- 
toms, or  High  Court  of  Admiralty.*' 
Similar  provisions  respecting  sal- 
vage in  the  United  Kingdom  will  be 
found  in  sect.  453.  of  the  new  Mer- 
chant Shipping  Act,  17  &  18  Vict, 
c.  104.  By  sect.  459.  priority  is 
given  to  the  claims  for  the  salvage 
of  life  over  all  other  claims  for  sal- 
vage ;  and  in  the  case  of  the  ship 
bemg  lost,  or  insufficient  in  valae 
to  remunerate  the  life  salvors,  the 
Board  of  Trade  may  award  them 
compensation  out  of  the  Mercantile 
MarmeFund. 
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assisting  in  recovering  and  i)re8erving  the  property  which  was 
arriving  on  shore  from  the  various  wrecks,  by  which  he  was 
occupied  during  two  tides,  receiving  for  the  same  the  sum  of 
68.  6d.  for  each  tide ;  that  those  on  board  the  barque,  at  the 
time  they  were  assisted  on  shore  and  saved,  were  in  a  state  of 
very  great  danger,  and  that  in  assisting  and  saving  them  and 
the  said  bullion,  he  (Armstrong)  displayed  very  considerable 
courage,  activity,  perseverance,  and  skill,  and  incurred  great 
personal  risk. 

The  owners  of  the  bullion,  in  answer,  denied  that  John  Arm- 
strong performed  any  salvage  service  of  or  in  respect  to  the 
Bidd  bullion ;  and  moreover  alleged  that  he  duly  accepted  and 
signed  a  receipt  for  a  remuneration  for  his  services  whatsoever 
to  or  in  respect  of  the  said  barque  and  her  crew,  and  the 
bullion  in  question,  in  the  words  following:  to  wit,  ''North 
Shields,  13th  of  January  1854.  Received  of  Robert  Popple- 
well,  Lloyd's  agent,  the  sum  of  II5.,  for  two  tides'  work  in 
attending  to  the  *  Sir  Robert  Peel,'  and  assisting  in  saving 
crew,  silver,  &c,  in  full  of  all  further  demands.  £0  lis,  Od. 
John  Armstrong.  Witness,  W**.  Coxon."  They  further 
denied  that  the  coast-guardsmen  rendered  any  service  what- 
ever to  the  crew  of  the  said  barque,  or  in  landing  the  said 
silver  bullion,  and  expressly  alleged  that  all  which  they  did  in 
relation  to  the  said  bullion  was  done  by  them  in  the  discharge 
of  their  duty  to  the  customs,  and  consisted  in  their  demanding 
that  the  said  silver  bullion  should  be  deposited  where  it  would 
be  under  their  control,  until  a  proper  authority  was  obtained  for 
allowing  it  to  be  at  the  disposal  of  the  owners. 

On  the  part  of  John  Armstrong,  it  was  replied,  that  the  said 
II5.  was  paid  to  him,  as  he  verily  believed,  for  the  two  tides 
during  which  he  had  worked  after  the  landing  of  the  silver. 

Dr.  Hoffffard  and  Dr.  R.  Phillimore  appeared  for  the  salvors. 

Dr.  Mdams  and  Dr.  Twiss  for  the  owners. 


Judgment, 


9  &  10  Vict, 
c.  99. 


The  facts  of 
thecas?. 


Dr.  Lushington.  The  office  of  the  Court  on  the  present 
occasion  is  to  determine  whether  the  claimants  are  entitled  to 
salvage  or  not ;  and  it  is  no  part  of  my  business  to  investigate 
the  question,  whether  other  persons  might  or  might  not  be 
entitled  to  prefer  a  claim  for  salvage  in  this  case.  In  order  to 
determine  this  question  I  must  look  at  the  facts,  and  consider 
what  is  the  law  in  relation  to  salvage,  and  what  is  the  con- 
struction wliich  ought  to  be  put  on  the  9  &  10  Vict,  c  99. 
The  facts  of  this  case  appear  to  me  to  be  capable  of  being 
enumerated  very  briefly. 

There  was  a  very  severe  storm  on  the  4th  of  January  last  on 
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the  north-east  coast  of  Englandy  which  was  productive  of  great         ^^^' 
destruction  to  many  merchant  vessels.     Upon  that  occasion  the     rp^^  n^^^ 
"  Sir  Robert  Peel,"  as  well  as  others  entering  the  harbour  of     Coitrt  of 

Tjnemoutb,  were  placed  in  a  state  of  considerable  jeopardy,  —         

jeopardy  not  only  to  the  vessels,  but  to  the  lives  of  those  on        Silver 
board.     It  is  true  that  the  opinion  might  be  entertained  by  some  *' 

that  the  vessel  would  not  break  up  speedily,  but  it  is  impossible  ,j,j^^  ^^^^  ^^ 
to  say  that  with  perfect  confidence.     The  measures  adopted  in  the  persons  oa 
regard  to  a  brig  close  by,  show,  that  in  the  opinion  of  every-  ^^^^  j^® 
body  on  the  spot,  there  was  a  certain  degree  of  danger.     This  considerable 
being  so,  the  oflScer  of  the  coast-guard,  with  some  of  his  men,  r™  ^^       ^ 
comes  down  with  Manby's  apparatus,  for  the  purpose  of  using  the  coast- 
it  if  necessity  required.     Mr.  Popple  well,  Lloyd's  agent,  em-  ^J^iSS's 
ployed  other  persons  to  save  the  cargo,  and,  of  course,  to  save  apparatus, 
the  lives  of  those  on  board.     Manby's  apparatus  seems  to  have 
been  kept  in  the  house  of  the  coast-guard ;  and  the  first  object 
in  employing  the  apparatus  was  to  throw  a  line  over  in  case  of 
necessity,  to  form  a  communication  between  the  land  and  the 
ship ;  and  then,  if  practicable,  to  use  the  cradle  for  the  purpose 
of  bringing  the  crew  safe  to  shore.     So  far  as  I  can  make  out, 
the  apparatus  was  used  to  communicate  with  a  brig,  but  not 
v^ith  this  barque,     llie  persons  on  board  the  brig  were  con- 
veyed on  board  the  "  Sir  Sobert  Peel,"  and  ultimately  to  the 
shore;    and  so  were  other  individuals,  comprising  nearly  the 
whole  of  the  crew  of  the  barque.     A  communication  having 
been  already  efiedted  with  the  barque,  the  apparatus  was  em- 
ployed to  effect  the  transfer  of  the  people  and  of  the  bullion 
from  the  barque  to  the  shore. 

In  the  course  of  performing  that  service,  it  appeait  that  a  man  It  is  an- 
of  the  name  of  Armstrong,  who  was  employed  to  assist  on  the  ^^her^Arm- 
occasion,  went,  by  means  of  the  cradle,  from  the  shore  on  board  strong  volun- 
the  vessel,  in  consequence,  as  it  is  said,  of  the  crew  being  exceed-  -^^^^  or  not. 
ingly  dilatory.    It  appears  to  me  of  no  great  importance  whether 
he  volunteered  or  not,  because  the  question  would  be,  what  was 
the  service  he  performed,  and  what  was  the  risk  he  incurred  ? 
The  bullion  having  been  landed,  it  was  taken  charge  of  by  the 
coast-guard,  and  placed  in  a  state  of  safety. 

The  answer  on  behalf  of  the  owners  is,  that  this  was  not  a  The  answer  of 
salvage  service ;  that  the  coast-guard  only  fulfilled  the  duty  they  ^®  owners  is, 
were  bound  to  discharge.     With  regard  to  Armstrong,  they  say   no  salvage 
that  there  was  little  risk  or  diflSculty  in  going  on  board  the  ^^coast^* 
vessel,  and  whatever  it  was,  he  was  well  paid  by  the  sum  of  1  Is.  gaard  only  did 
for  two  tides'  work ;  and,  moreover,  he  has  given  a  receipt  in  and'that^^* 

full  of  all  demands.  Armstrong 

nftn  hcen 

What  is  the  primary  duty  of  the  coast-guard  ?    No  doubt  it  already  re- 
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miineratcd, 
and  has  given 
a  receipt  ia 
full  of  aU 
demands. 

Though  it  is 
the  duty  of 
the  coasu 
guard  to  assist 
vessels  in 
distress,  it 
docs  not  follow 
that  it  is  a 
duty  not  to  be 
paid  for. 

Before  the 
statute  9  &  10 
Vict.  c.  99. 
Court  had  no 
power  to  give 
any  remune- 
ration for  the 
salvage  of 
life. 

The  coast- 
guard come 
within  the 
terms  of  this 
Act,  both  as 
regards  life 
and  cargo ; 

but  as  they 
merely  inter-   ' 
fered  on  shore, 
without  any 
risk  to  them- 
selves, they 
are  entitled 
only  to  a  small 
reward. 

The  services 
of  Armstrong 
involved  peril 
to  himself, 
and  were  very 
meritorious. 

His  claim  is 
not  barred  in 
the  Court  of 
Admiralty  by 
his  receipt  in 
full  of  all 
demauds. 

He  formed  an 
erroneous 
opinion  of  his 
own  services. 


IS  to  prevent  smuggling ;  but  I  apprehend  it  to  be  perfectly  true 
that  it  is  also  to  assist  vessels  in  distress.  But  is  it  a  duty  not 
to  be  paid  for?  It  is  the  duty  of  her  Majesty's  vessels  of  war 
to  assist  vessels  in  distress,  and  they  have  positive  orders  to  do 
it ;  but  we  know  it  is  the  every-day  practice  of  the  Court  to 
remunerate  them.  With  regard  to  the  general  principles  of 
salvage,  it  would  be  ludicrous  at  this  time  of  the  day  if  I  were 
to  enter  minutely  into  them.  They  are  not  only  well  known 
here,  but  by  the  public  at  large. 

The  statute,  however,  to  which  I  have  referred,  does  not  often 
come  under  the  notice  of  the  Court,  and  I  ought  not  altogether 
to  pass  it  by.  Before  the  passing  of  that  statute,  the  law  stood 
in  a  very  peculiar  predicament,  because  this  Court  had  no  power 
to  give  any  remuneration  whatever  for  the  salvage  of  life.  Cer- 
tainly that  was  a  gross  anomaly,  and  one  that  ought  to  have  been 
corrected ;  but  I  apprehend  that  it  was  for  that  purpose  that 
the  Wreck  and  Salvage  Act  was  worded  as  it  is.  [The  Court, 
having  read  section  19.  (a),  continued.]  The  simple  question 
is,  whether,  when  the  coast-guard  brought  down  tlus  apparatus 
of  Manby's,  and  went  to  work  for  the  purpose  of  bringing  the 
crew  safe  on  shore,  and  afterwards  saving  the  bullion,  they  come 
within  the  terms  of  the  Act.  It  appears  as  clear  as  any  pro- 
position can  possibly  be,  that  if  they  were  employed  in  saving 
life,  they  were  employed  in  saving  cargo,  quite  independently 
of  what  was  done  in  that  respect ;  for  if  the  lives  of  the  crew 
had  been  lost,  there  would  have  been  no  chance  of  the  cargo 
being  saved.  I  am  clearly  of  opinion  that  they  come  within  the 
meaning  of  the  statute,  and  that  the  Court  is  bound  to  allot 
to  them  such  remuneration  as  their  services  require;  but 
when  persons  stay  on  shore  and  merely  interfere,  as  they  did, 
without  any  risk  to  themselves,  or  of  any  great  merit,  a  small 
sum  will  be  perfectly  adequate. 

I  think  the  services  of  Armstrong  were  very  meritorious, 
because  it  is  impossible  to  suppose  that  in  a  storm  of  this  kind 
volunteering  to  go  by  a  cradle  to  a  ship,  where  there  is  a  chance 
of  the  rope  breaking,  is  to  be  classed  as  an  ordinary  tide  service. 
I  think  he  was  of  great  use ;  that  he  accelerated  the  landing  oF 
the  crew  and  of  the  bullion.  But  it  is  said  that  he  is  barred  by 
his  receipt  (6);  I  will  assume,  for  the  present,  that  when  he 
signed  the  document  he  comprehended  it.  Then,  what  is  the 
opinion  of  the  Court  of  Admiralty?  That  he  formed  an 
erroneous  opinion  of  his  own  services.  Is  this  the  first  time  the 
Court  of  Admiralty  has  acted  as  it  proposes  to  do  now  ?  Lord 
Stowell  did  infinitely  more  than  this ;  for  he  actually  stated  that 
(a)  FtVfe  note  (ft),  p.  70.  (b)  FiVfc  p.  72. 
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the  salvors  had  formed  so  erroneous  an  opinion  of  their  services  .  ,  ^^^'^'  , 

that,  though  the  action  was  entered  at  a  certain  sum,  he  gave  Thjb  Uigh 

more,  and  directed  a  fresh  action  to  be  entered,  considering  that  ^^^^^j 

ignorant  persons  of  this  description  were  not  competent  judges.  

Now,  I  have  always  a  certain  suspicion  of  these  papers.    I  do  Silver 

not  mean  to  say  that  this  receipt  was  not  honestly  obtained,  but  judamenL 

the  inclination  of  the  Court  is  to  look  at  the  circumstances  of  ^    ^ 

,  -  ,,  ,  -  Such  receipts 

the  case,  and  not  allow  a  paper  to  operate  as  a  bar ;  and  upon  are  always  to 
that  principle  I  shall  continue  to  act.     All  I  have  to  do  is  to  *  certain 

*  *  ^  ^  extent  sus- 

assess  the  amount.     I  shall  give  Armstrong  50/.     I  think  the  picious,  and 
coast-guardsmen  rendered  but  a  moderate  service,  and  I  shall  ^^the^court*^ 
give  them  30/.     It  is  to  be  regretted  that  the  owners,  instead  of  against  them. 
giving  in  an  opposition  to  the  claim,  did  not  make  a  reasonable 
tender,  and  so  save  these  expenses,  which  now,  indisputably, 
they  must  pay  in  costs. 

Proctors :  for  the  salvors^  Stokes ;  for  the  owners^  F.  Clarkson. 


Tbe  High 
Court  or 

THE    "  SYLPH."  ADMIRALXr. 

X  HIS  was  an  action  brought  by  the  owners  of  the  steam-  Construction  of 
vessel  '^  Meteor,"  against  the  "  Sylph,"  for  the  loss  and  damage  ^^^^^  ^^  ^ict. 
resulting  from  a  collision  between  them  on  the  evening  of  the  Two  steamers 
18th  of  December  1853.  Xsi^u 

The  "  Meteor  "  was  proceeding  between  five  and  six  o'clock  Halfway  Reach 
in  the  evening  from  Black  wall  to  Gravescnd  with  passengers.       BotMo  bkume^ 

The  libel  in  her  behalf,  besides  giving  her  account  of  the  one  for  not 
collision,  which  is  concisely  stated  by  the  learned  Judge,  pleaded  side  o/ihe  ^ 
that  she  had  a  lantern  suspended  in  front  of  the  funnel,  and  f*^^^  directed 

Dv  the  statnte 

about  twenty-five  feet  from  the  deck,  and  another  lantern  at-  notwithstand- 

tached  to  the  bowsprit,  both  lanterns  containing  lai^e  mast-  j?^  ^^  appeared 

head  candles,  which  had  been  lighted,  and  were  burmng  brightly  usage  for  ves- 

when  she  left  Blackwall;  but  that  just  before  the  collision  in  ^e  ^uMe^'s'he 

question,  the  flame  of  the  candle  in  the  lantern  suspended  in  took,  the  other 

the  bowsprit    accidentally  and  unaccountably   went  out,  and  oTheHights"^ 

having  been  relighted  while  the  snuff  still  retained  a  dead  light,  oat,  and  for 

was  in  the  act  of  being  [pe^)laced  when  the  collision  took  place,  stopped  and 

That  the  "  Sylph  "  did  not,  previous  to  the  collision,  keep  as  reversed  her 

X-  •     ,  1  ,        1         .  1    .      .  1       /.  engines  when 

tar  as  was  practicable  under  the  circumstances  on  that  side  of  she  saw  the 
the  fairway  or  midchannel  which  lay  on  her  starboard  side  ;  that  no^^uhista^d- 
she  might,  without  any  serious  risk,  have  kept  further  to  that  ing  she  had 

a  right  to 
expect  that 

no  steamer  would  be  in  that  part  of  the  river,  and  that  if  there  should  be  one  she  would  port  her 

helm. 
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side  than  she  actually  did ;  and  that  she  did  not^  on  seeing  the 
*'  Meteor/'  put  her  helm  to  port^  or  stop,  or  back  her  engines  in 
sufficient  time.  That  the  '*  Sylph  "  was  kept  nearer  to  the 
Kentish  than  to  the  Essex  shore ;  and  that  her  helm  was  pat 
and  kept  to  starboard  previous  to  the  collision.  ThcU  those  on 
board  the  *^  Meteor  "  did  all  in  their  power  to  avoid  the  colli- 
sion, first,  by  keeping  their  vessel  on  that  side  of  the  fairway  w 
midchannel  which  lay  on  her  starboard  side ;  and  secondly,  by 
putting  their  helm  immediately  to  port,  as  soon  as  the  lights  (m 
board  the  '*  Sylph  "  were  seen  and  reported,  and  keeping  it  hard 
a-port  up  to  the  collision. 

The  allegation  on  behalf  of  the  *'  Sylph,"  pleaded,  inter  aim, 
that  by  the  rules  and  by-laws,  made  by  the  mayor,  aldermen, 
and  commons  of  the  city  of  London,  on  the  13th  of  March 
1851,  in  pursuance  of  an  Act  of  Parliament  passed  in  the  tenth 
year  of  the  reign  of  his  late  Majesty  George  the  Fourth,  it  is 
ordered :  — 

"  That  every  steam-vessel  which  shall  be  navigated  in  any  part  of  the  rifer 
Thames  within  the  port  of  London,  at  any  time  between  sunset  and  son* 
rise,  shall  have  two  bright  and  sufficient  lights,  placed  in  conspicuous  ptrts 
of  the  said  steam- vessel  during  the  whole  of  such  navigation,  that  is  to  saj, 
one  bright  and  sufficient  light  placed  at  the  bowsprit  end,  and  one  other 
bright  and  sufficient  light  placed  at  the  masthead  of  such  steam-vessel ;  and 
that  in  case  any  such  steam-vessel  shall  be  without  a  mast,  such  seoood 
light  shall  be  placed  at  the  front  of  the  funnel  of  the  said  vessel,  or  upon  t 
staff  in  the  forepart  thereof,  at  a  height  in  either  of  the  said  cases  of  not  lea 
than  fifteen  feet  above  the  deck." 

That  the  *^  Meteor  "  was,  &c.,  and  at  the  period  in  question 
had  only  one  white  light  exhibited,  and  that  at  her  funnel ;  that 
she  had  no  light  at  her  bowsprit  end ;  that  the  lantern  suspended 
as  alleged  on  her  behalf,  on  her  bowsprit,  was  not  in  the  act  of 
being  replaced  when  the  collision  took  place,  but  that  it  had 
been  taken  down  by  one  of  her  crew  into  the  fore  cabin,  to  have 
a  fresh  candle  put  into  it,  and  was  still  down  in  the  fore  cabin  at 
the  time  of  the  collision. 

That  in  Halfway  Beach,  in  the  said  river  Thames,  the  whole 
force  of  the  ebb  tide  lies  over  on  the  north  or  Essex  shore,  and 
thence  to  midchannel;  that,  in  the  bight  of  that  reach,  it  is 
nearly  slack  water  during  such  ebb  tide  on  the  south  or  Kentish 
shore,  and  thence  to  midchannel ;  that,  as  with  reference  to  such 
the  well-known  state  of  the  said  reach  during  an  ebb  tide,  it  is 
the  usage  {a)  that  all  vessels,  whether  steam  or  sailing-vessels, 
coming  down  the  reach  during  an  ebb  tide,  shall  keep  to  the 
north  or  Essex  shore ;  and  that  all  vessels,  whether  steam  or 


{d)  As  the  allegation  originally  stood,  it  was,  ^^it  is  the  nde^  which 
the  Court  directed  to  be  altered. 
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sailing-vessels^  going  up  the  said  reach^  shall  keep  to  the  south 
or  Kentish  shore,  that  the  said  usage  is  far  the  safety ,  as  well  as 
for  the  convenience  of  all  vessels  passing  up  and  down  the  said 
reach ;  that  siuling-yessels  going  up  the  said  reach  during  an 
ebb  tide,  when  the  wind  is  not  sufficient  to  force  them  over  the 
tide,  are  commonly  for  safety  brought  to  anchor  in  the  said 
bight ;  thatj  in  accordance  with  such  usage,  the  steam-ship 
*^  Sylph,''  on  entering  Halfway  Keach  from  Erith  Keach, 
steamed  slowly  and  carefully  up  the  bight  of  the  said  reach,  as 
near  to  the  south  or  Kentish  shore,  as  the  vessels,  of  which  there 
were  several  brought  up  for  shelter  in  the  said  bight,  would 
permit,  &c 

The  responsive  allegation  on  behalf  of  the  '^  Meteor  "  pleaded 
that  there  is  not  any  invariable  legal  usage  whatsoever  that  all 
vessels,  &c. ;  that  many  vessels  in  the  said  reach  during  ebb  tide 
do  not  comply  with  any  such  usage  ;  that  any  such  usage  is  not 
and  would  not  be  for  the  safety  of  all  vessels  passing  up  and 
down  the  said  reach ;  that  when,  during  an  ebb  tide  in  the  said 
reach,  vessels  coming  down  keep  to  the  north  or  Essex  shore, 
and  when  going  up,  keep  to  the  south  or  Kentish  shore,  they  do 
so  only  for  the  purpose  of  obtaining  increased  speed,  and  not  for 
any  purpose  of  safety  whatsoever,  either  as  regards  themselves 
or  others ;  that  vessels  not  pursuing  such  a  course  do  not  either 
cause  or  incur  any  additional  danger  whatever ;  that  it  is  per- 
fectly practicable  for  all  or  any  steam« vessels  going  up  Halfway 
Keach  during  an  ebb  tide  to  keep  to  that  side  of  the  fairway  or 
midchannel  which  lies  on  their  starboard  side,  &c. 

The  QueerCs  Advocate  and  Dr.  Dasent  appeared  for  the 
*'  Meteor ;  "  Dr.  Addams  and  Dr.  Twiss  for  the  •'  Sylph." 


1854. 


Thb  High 
Court  or 

ADMIRALTr. 

The 
••  Syi^h." 

StatemenU 


Db.  Lushington,  addressing  the  Elder  Brethren,  (a) 
Gentlemen,  The  Court  feels  greatly  indebted  to  you  for  the 
long  and  patient  attention  which  you  have  paid  to  this  case,  and 
I  regret  that  it  is  a  part  of  my  duty  still  further  to  trespass  upon 
your  patience.  The  case  in  itself  not  merely  involves  property 
to  a  considerable  magnitude,  but  it  also  involves  considerations 
with  regard  to  the  construction  of  a  statute,  and  the  observance 
of  that  statute,  which  may  be  of  very  great  importance  to  the 
interests  of  navigation. 

I  will  endeavour  to  comprise,  in  as  short  a  compass  as  possible, 
the  questions  which  it  will  be  my  duty  to  put  to  you,  and  pre- 
mising only  as  much  of  the  facts  of  the  case  as  are  absolutely 
necessary  to  be  stated,  in  order  to  enable  me  to  put  those  ques- 
tions with  adequate  perspicuity. 

(a)  Captm  Frobjn  and  Captain  Figgott 


Summng-up. 

The  case  in- 
volves pro- 
perty of 
considerable 
magnitude, 
and  questions 
of  importance 
to  the  interests 
of  navigation. 
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Thb 
"  Stlph." 

Summing'^, 

Summary  of 
the  facts. 


The  case  of 
the  "  Meteor." 


The  case  of 
the*' Sylph." 


The  *^  Sylph  " 
proceeding  op 
the  river  "was 
on  the  Kentish^ 
not  the  Essex 
side. 


The  facta  of  the  case  are  shortly  these :  —  The  ooUioon  took 
place  between  two  steamers^  the  ^  Meteor^"  of  104  tons,  and  two 
engines  of  forty  horse  power,  employed  in  the  caoTeyance  of 
passengers  between  Blackwall  and  Gravesend,  and  the  **  Sylph,'' 
of  the  burden  of  255  tons,  with  two  engines  of  thirty-^five  hone 
power,  engaged  in  trading  between  Dublin  and  London,  and 
drawing  fifteen  feet  water.  The  collision  occurred  about  six 
o'clock  on  Sunday  evening,  the  18  th  of  December  last.  As  to 
the  particular  place  where  the  collision  occurred,  it  may,  or  it 
may  not,  be  very  important  to  ascertain ;  all  that  I  shaU  attempt 
"to  do  is,  to  state  to  you  the  different  allegations  on  each  side 
upon  that  point.  On  the  part  of  the  "  Meteor "  it  is  sidd  to 
have  taken  place  above  Halfway  Point;  and  on  the  part  of 
the  '*  Sylph  "  it  is  said  to  have  been  a  little  below.  The  tide 
had  at  that  time  ebbed,  as  far  as  I  can  make  out  from  the  evi- 
dence, about  two  hours ;  the  wind  was  about  E.  S.  £.,  blowing 
up  the  Reach,  or  thereabouts.  The  night  was  dark,  but  not 
particularly  so. 

The  '^  Meteor  "  charges  that  she  kept  as  close  to  the  Kentish 
shore  as  she  could ;  that  on  seeing  the  ^^  Sylph  "  she  ported  her 
helm,  and  that  the  *^  Sylph "  either  starboarded  her  helm  or 
kept  her  course,  not  porting,  and  hence  the  collision ;  or,  in 
otlier  words,  that  the  collision  arose  from  the  ^^  Sylph ''  being 
upon  the  wrong  side  of  the  river,  and  from  not  having  comidied 
with  the  directions  of  the  Act  of  Parliament  to  port,  when  there 
was  a  chance  of  collision. 

The  defence  of  the  "Sylph"  is,  that  she  kept  along  the 
Kentish  shore,  for  that  is  not  denied  either  in  plea  or  in  the 
evidence,  but  the  words  of  the  plea  are,  she  kept  along  the 
Kentish  shore,  as  near  to  the  shore  as  she  safely  could,  —  and  I 
mention  this  more  particularly  to  you  because  she  does  not 
allege  that  she  kept  along  the  Essex  shore  as  near  as  she  could, 
which  would  have  been  a  very  different  averment, — she  kept  as 
close  to  the  Kentish  shore  as  she  safely  could.  She  admits  she 
did  not  port  her  helm,  but  alleges  she  kept  it  steadily  ;  and  she 
charges  the  "  Meteor  "  with  being  a  little  to  the  north  of  mid- 
channel  and  improperly  porting  her  helm. 

It  is,  therefore,  an  admitted  fact  that  the  "  Sylph  *'  was  on 
the  Kentish  side  of  the  river,  and  not  on  the  Essex  side.  I 
must  now  direct  your  attention  to  the  Act  of  Parliament,  and  I 
shall  endeavour,  having  so  done,  to  point  out  to  you  what  I 
apprehend  to  be  the  true  construction;  we  sliall  then  see  whether 
the  facts  and  circumstances  of  this  case  offer  a  justification  in  not 
having  complied  with  this  enactment. 

The  Act  of  Parliament  by  which  this  case  must  be  governed 
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u  the  14  &  15  Vict  c.  79.;  and  it  is  not  the  Act  of  Parliament  .  ^^^^-  . 
which  applied  to  the  case  of  the  ^'  Nimrod  "  {a\  but  at  the  same  The  High 
time,  a  reference  to  that  Act  (the  9  &  10  Vict),  will  very  much    ^^^Jr. 

tend  to  explain  the  construction  of  the  present  statute.  

The  questions  respecting  the  "  Sylph  "  are,  first,  as  to  her      ^^  st  °ra  " 
being  on  the  Kentish  Ade  of  the  river.     The  Act  of  Parliament 
enacts  that  "  The  master  of  any  steam-vessel  navigating  any       '^*""*^  MP- 
river  or  narrow  channel,"  which  this  unquestionably  was,  "  shall  The  statute 
keep  as  far  as  is  practicable" — these  are  the  words — "to  that  c.79.  com- 
side  of  the  fairway  or  midchannel  thereof  which  lies  on  the  J^^^^^o^Vi^t 
starboard  side  of  such  vessel."     This  is  the  present  Act  of  Par-  c.  loo. 
liament ;  the  other  Act  of  Parliament  had  these  words  added : 
**  Due  regard  being  had  to  the  tide,  and  to  the  position  of  each 
vessel  in  such  tide."     These  words  no  longer  remain  in  the  pre- 
sent statute ;  they  have  been  removed  on  purpose ;  and  they 
now  stand  in  the  statute,  not  applicable  to  the  course  which 
the  vessel  is  to  steer,  but  applicable  only  to  the  case  of  porting 
the  helm,  and  this  is  a  very  important  consideration,  because,  if 
I  had  now  to  construe  the  Act  of  Parliament,  the  9  &  10  Vict. 
c.  100.,  I  should  tell  you,  gentlemen,  that  you  would  have  to 
consider  this  case  with  due  regard  to  the  tide,  and  to  the  posi- 
tion of  each  vessel,  in  any  such  tide.     Now,  you  will  not  have 
to  take  that  case  into  your  consideration,  for  the  Legislature  has 
left  it  out.     This  being  so  —  these  being  the  words  of  the  Act  of  The  "  Sylph" 
Parliament,  and  I  conceive  it  to  be  an  admitted  fact  in  this  case,  ^^^^the 
that  the  statute  has  not  been  complied  with,  the  question  then  statute ;  the 
will  be,  whether  the  usage  which  has  been  pleaded,  custom,  or  ^erethV** 
whatever  else  it  has  been  called, — rule  it  could  not  be,  because  circumstances 
a  rule  could  only  be  made  on  adequate  reason,  and  there  can  justify  her  ia 
be  no  rule  in  contradiction  to  an  Act  of  Parliament, — whether  *®  doing? 
this  circumstance  will  or  will  not  offer  a  justification  for  being 
on  the  wrong  side  of  the  river  ?     The  consequence  of  being  on 
the  wrong  side  of  the  river  I  reserve  for  consideration  after  you 
have  disposed  of  the  previous  question. 

What  is  stated  as  to  this  usage  is,  that  it  is  customary  for  The  Legis- 
convenience,  and,  as  it  has  been  alleged,  for  safety ;  for  con-  pV^s'unTJd^to  ^ 
venience  no  one  can  doubt,  but  it  would  be  a  most  important  ^^^^  known 

what  was 

element  in  this  case  to  consider  whether  the  Legislature  has  the  most 
not  thought  fit  to  prefer  safety  to  ease.     No  man  can  doubt  convenient 

1  .  1         .         mi  1  1        course,  and  to 

that  any  vessel  commg  up  the  river  Thames,  and  every  other  hive  pre/erred 

river,  with  an  ebb  tide,  would  naturally,  if  left  at  liberty,  sack  '^-^^^'^  *? 

"^  ,  ''  conTenience. 

that  part  where  the  tide  was  slackest,  or,  going  down,  would  be 

(a)  Not  reported.  Admiralty  as  deciding  a  similar  question  as  to 
Court,  December  18.  1851.  The  usage  in  the  navigation  of  the  Mersey. 
case  wis  referred  to  by  Dr.  Dtuent^ 
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Summing-up, 

The  plea  of 
usage,  in  oppo- 
sition to  the 
statute,  can 
only  be  ad- 
mitted so  far 
as  it  goes  to 
show  that  the 
usage  leads  to 
the  safeti/  of 
TesseiJs. 


If  the  usage 
leads  to  the 
safety  of 
vessels,  it  may 
he  a  ground 
for  disobeying 
the  statute 
under  certain 
circumstances. 


But  the  danger 
mu^t  be  real 
and  bond  fide 
to  justify  a 
departure  from 
the  regulations 
of  the  statute. 


glad  of  the  assistance  of  the  tide,  and  go  down  where  it  was 
strongest,  and  vice  versd  if  it  was  a  flood  tide,  merely  altering 
the  circumstances.  You  must  take  it  for  granted,  and  we  most 
give  the  Legislature  credit  for  having  known  such  simple  facts 
and  circumstances  as  these. 

Then  the  usage  set  forth  is,  there  was  greater  facility ;  but 
we  must  go  a  little  further.  I  apprehend  it  to  be  tme  that 
there  are  certain  parts  of  all  rivers  in  which  the  ebb  tide  flows 
with  less  strength  than  in  others,  and  it  may  be  on  the  one  side 
or  on  the  other.  It  may  be  so  in  the  river  Thames^  it  may  be 
so  in  the  river  Mersey,  and  in  other  rivers  which  we  sometimes 
have  to  consider  here.  The  result,  then,  of  thb  usage  would  be, 
if  carried  to  its  full  effect,  that  vessels  would  always  change 
their  side  in  the  river,  backwards  and  forwards,  so  as  to  avail 
themselves,  if  going  up  the  river,  of  the  slackness  of  the  tide, 
and,  going  down  the  river,  avail  themselves  of  the  strength  and 
rapidity  of  the  tide. 

When  this  case  came  before  me  in  another  shape,  namely,  on 
the  admissibility  of  the  defensive  allegation,  I  said  I  could  onlj 
admit  the  defence  of  usage  so  far  as  it  went  to  show  that  the 
course  which  was  usually  pursued  tended  to  the  safety  of  the 
vessel ;  because  I  said  this,  and  I  now  repeat  it,  no  Act  of  Par- 
liament can  be  violated  for  convenience,  or  for  the  purpose  of 
accomplishing  a  voyage  with  great  celerity.  The  Act  of  Par- 
liament clearly  foresaw  there  might  be  a  usage  of  this  descrip- 
tion, and  clearly  intended  that  it  should  not  prevail,  because  the 
Legislature  altered  the  words  of  the  statute  which  I  have  just 
referred  to,  and  left  no  latitude  whatever  of  construction  with 
regard  to  the  state  of  the  tide. 

The  Legislature  must  have  known,  and  any  man  of  common 
sense  must  have  known,  that  the  mere  convenience  and  celerity 
of  a  vessel  navigated  iu  au  ebb  tide,  must  be  regulated,  not  by 
the  usage  now  in  evidence,  but  with  regard  to  the  safety.  This 
is  a  most  important  question.  If  this  usage  conduces  to  the 
safety  of  vessels,  I  must  consider  in  what  way.  If  there  is 
danger  in  following,  in  particular  cases,  the  directions  of  the 
Legislature,  that  would  be  an  adequate  reason  for  not  comply- 
ing  with  them.  But  of  what  kind  must  the  danger  be  if  the 
safety  consists  in  this,  that  you  are  safer  in  violating  the  law  of 
the  land  than  obeying  it,  because  a  great  many  other  persons  do 
it,  and,  therefore  it  will  avoid  the  chance  of  collision  ?  Why  it 
is  an  argument  that  never  can  be  listened  to  for  one  moment  in 
a  Court  of  Justice,  namely,  that  because  other  people  violate  the 
law,  therefore,  those  who  navigate  the  river  Thames  are  at  liberty 
so  to  do.    A  man  might  as  well  eay,  when  indicted  at  the  Old 
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Bailey  for  yiolating  an  Act  of  Parliament,  Do  not  indict  me,  ,  ^^^^' 

because  I  will  produce  fifty  cases,  within  three  months,  of  others  Twt  High 

who  have  done  the  same.     That  must  be  self-evident  to  the  f!?,^^^,^Lr 


minds  of  you.  Gentlemen,  and  I  need  not  enlarge  upon  it. 

But  there  is  a  danger  to  which  you  have  a  right  to  look;      u^^^  n 
supposing  for  want  of  means  sufficient  to  navigate  wilh  safely, 

—  suppose  from  the  vicinity  of  shoals,  —  suppose  from  the  state  ' 
of  the  vessel,  being  disabled,  she  then  seeks  to  take  that  course 
which  the  Legislature  has  prohibited,  —  under  such  circum- 
stances she  would  unquestionably  be  relieved  from  the  punish- 
ment affixed  by  the  Legislature. 

But  there  is  nothing  in  the  evidence  of  the  kind ;  the  evidence 
simply  states  that  it  is  a  mere  matter  of  convenience ;  but  it 
may  be  within  your  knowledge  that  there  are  other  reasons. 

Then,  again,  supposing  a  vessel,  coming  up  the  river,  in  order  Keeping  oat 
to  avoid  Dagenham  Flats,  kept  away  from  the  north  shore  to  a  Dageobam 
reasonable  distance  from  it,  no  man  would  say  that  the  Act  of  f  ^*'  °"?^* 

D6  ft  ffOOQ 

Parliament  was  violated;  it  would  be  absurd  so  to  do.     But.jostificatioiL 
looking  at  the  distance  which  this  vessel  was  from  Dagenham 
Flats,  I  cannot  say,  subject  to  your  better  judgment,  that  that 
has  anything  to  do  with  this  collision. 

If  that  be  so,  are  there  any  other  reasons  —  nautical  reasons  Are  there  any 

«•«  •i«"i  11  other  naatical 

-—which  can  operate  on  your  mmd,  in  order  to  enable  you  to  reasons  to 
tell  me  that  this  course  alom;  the  Kentish  shore,  which  is  jartifydis- 

,  ,  obedience  to 

pleaded  to  have  been  kept  as  close  as  it  safely  could,  was  right?  the  statate? 

—  any  reasons,  nautical  reasons,  which  in  your  judgment  would 
lead  you  to  say  that,  to  have  kept  the  course  prescribed  by 
the  Act  of  Parliament,  namely,  near  the  Essex  shore,  was  not 
safe? 

In  considering  this  question,  do  not  let  us  drive  the  matter  In  considering 
too  far;  looking  at  the  words  of  the  Act  of  Parliament,  "as  wasT^oiw  as 
close  as  possible,"  if  it  were  a  question  of  a  few  yards  on  the  possible,"  it  is 
one  side  or  on  the  other,  and  you  should  happen  to  be  of  opinion  niade  a  ques- 
that  the  vessel  might  have  been  kept  fifty  yards  closer  to  the  tionofafew 
ICssex  shore,  or  vice  versdy  fifty  yards  closer  to  the  Kentish 
shore,  I  by  no  means  say  th«it  you  should  ever  look  to  such 
minutiae.     That  would  be  construing  the  Act  of  Parliament  Was  there  any 
too  strictly.     The  question  for  you  to  determine  is,  whether, —  fro'm^circSai-^ 
it  being  admitted  that  this  vessel  was  keeping  as  close  as  possi-  stonces  over 
ble  to  the  Kentish  shore,  in  violation  of  the  Act  of  Parliament,  **Syiph"  had 

—  she  was  justified  in  so  doing  by  any  danger,  arising  from  ?^  control,  to 
local  circumstances,  from  circumstances  which  she  could  not  taking  a  course 
overcome,  or  danger  arising  from  the  misconduct  of  others.     I  f|,^^to^t 
put  that  question  to  you.  directed  by 


That  wilt  be  in  substance  the  first  question^  but  I  would  Pf^u^^ent? 

E.  &  A.— VOL.  II.  G 
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"Sylph"  did 
not  port  her 
helm. 


There  is  no 
evidence  as  to 
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bearings  of 
the  two 
vessels. 


The  chances 
of  collision 
are  not  to 
be  nicely 


rather  read  it  to  you,  for  it  is  important  that  I  Bhould  do  it  is 
accurately  as  possible :  '*  It  being  an  admitted  fact  that  the 
^  Sylph '  was  proceeding,  at  the  time  of  the  colliaiou^  on  the 
south  side  of  the  river,  apparently  in  violation'  of  the  Act  of 
Parliament,  the  question  is,  whether  she  was  justified  in  so 
doing  from  considerations  of  safety,  or  necessity,  such  as  avoid- 
ing a  shoal,  or  a  wreck,  or  any  cause  of  a  mmilar  kind,  suck 
as  want  of  sufficient  water, —  for  safety,  not  for  coiiyemencef" 
Now,  when  that  question  is  answered,  then  will  arise  the 
time  for  the  Court  to  state  what  are  the  consequences  in  point 
of  law.  That,  I  apprehend,  can  hardly  fall  within  your  depart- 
ment^  but  whatever  may  be  the  difficulty  attending  it,  it  will 
be  my  duty  to  meet  it,  and  give  my  solution  of  what  mutt  be 
the  consequences  if  you  determine  it  was  not  justified. 

The  next  question  is  this,  — ^*  When  the  *  Meteor  'was  first 
seen  by  the  ^  Sylph,'  was  there,  if  both  vessels  pursued  thdr 
respective  courses,  a  risk  of  collision  ?  ^ 

That  I  must  do  also,  in  obedience  to  the  Act  of  Parliamest, 
which  enacts,  *'That  if,  upon  both  vessels  continuing  thar 
respective  courses,  they  will  pass  so  near  as  to  involve  any  lisk 
of  a  collision,  each  vessel  is  to  put  her  helm  to  port^  so  as  to 
pass  on  the  port  side  of  the  other  vessel." 

As  a  matter  of  fact,  it  is  perfectly  clear  that  the  **  Syl[A  ^ 
did  not  port  her  helm ;  whether  she  starboarded  or  not  has  been 
a  matter  of  great  discussion,  but  that  she  did  not  port  her  heha 
is  admitted  on  all  hands.     Upon  this  question  I  should  wish  a 
clear  decision.     When  this  vessel,  the  '^  Meteor,"  was  first  dis- 
covered by  the  *^  Sylph  "  to  be  a  steamer  coming  down  the 
river,  was  there  at  that  time  a  risk  of  collision  if  both  vesseb 
pursued  their  respective  courses  ?     I  have  some  difficulty,  I  tell 
you  fairly,  as  to  the  facts  of  this  case,  and  I  tell  you  why,  — 
it  is  not  stated  by  either  side  how  the  vessels  bore  from  each 
other  when  first  discovered.     I  have  no  such  evidence.     The 
only  evidence  that  I  find  on  this  is,  a  question  put  to  the  mas- 
ter of  the  "  Sylph,"  who  says,  the  "  Meteor  "  was  seven  or  eight 
points  on  his  starboard  bow,  and  finally  brings  it  down  to  four 
or  five  points  —  very  loose  evidence.     I  regret  to  say,  there  is 
not  in  plea  or  in  evidence,  satisfactory  testimony  of  the  precise 
bearing  of  the  vessels  from  each  other^  either  at  the  time  the 
**  Meteor  "  was  first  discovered  by  the  '*  Sylph,"  or  at  the  time 
when  the  "  Sylph  "  first  ascertained  that  the  "  Meteor  "  was  a 
vessel  in  motion. 

This  chance  of  collision  is  not  to  be  scanned  by  a  p<nnt  or 
two.  We  have  held,  over  and  over  again,  that  if  there  be  a 
reasonable  chance  of  collision,  it  is  quite  sufficient     It  is  so 
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diffionlt  to  ascertain  whether  a  vessel  is  coming  right  on,  or      i         '  . 
bears  two  or  three  points  on  the  starboard  or  the  larboard  bow^     The  Hioh 
that  we  have  always  helds  if  there  be  a  reasonable  chance  of    Adkibaltt. 
collision,  the  Act  of  Parliament  applies,  but  we  have  never  got        — — 
to  this — and  I  hope  we  never  [shall  —  that  it  applies  when  two      ,,  sixra." 
vessels  are  sailing  properly,  and  there  is  no  chance  of  collision.    Summina-up 
J  should  observe  that  the  words  of  the  Act  of  Parliament  apply  weighed,  but 
to  two  vessels  meeting  each  other,  but  not  crossing  each  other.  J^e  i^^^^ 
If  you  should  be  of  opinion  that  there  was  a  reasonable  chance  there  be  a 
of  collbion,  then  I  ask  you  to  tell  mq  whether  you  are  satisfied  ^^J|^ 
that  the  law  of  porting  the  helm,  which  was  imperative  upon  coUiaioD. 
the  "  Sylph,"  was  departed  from  under  justifiable  circumstances. 
That  will  be  a  very  important  question  for  your  decision,  inas- 
much as  we  all  know  the  very  great  danger  that  there  is  in  mak- 
ing an  exception  to  positive  laws,  which,  if  they  are  carried  out, 
generally  constitute  the  safety  and  advantage  of  navigation. 

Upon  this  head  I  will  draw  your  attention  to  a  case  that  ^,|pjj?  ^„ 
has  been  mentioned  to  you,  and  which  occurred  some  years 
ago.  The  case  was  that  of  the  "  FriendsJ^  (a)  The  question 
was,  whether  the  steam^vessel,  being  on  the  wrong  side  of  the 
river,  as  we  now  call  it,  namely,  being  in  this  very  spot.  Half- 
way ^ach,  and  being  on  the  Kentish  shore,  was  or  was  not 
bound  to  have  ported  her  helm ;  and  that  stood,  at  that  time, 
entirely  upon  your  rules ;  there  was  no  Act  of  Parliament,  and 
your  rules  were  then  as  follows, — they  were  in  these  words : 
**  When  steam-vesselsi  on  different  courses,  must  unavoidably 
or  necessarily  cross  so  near  that,  by  continuing  their  respective 
courses,  there  would  be  a  risk  of  coming  in  collision,  each  vessel 
shall  put  her  helm  to  port,  so  as  always  to  pass  on  the  larboard 
side  of  each  other."  Then  your  other  rule  is,  "  A  steam-vessel 
passing  another  in  a  narrow  channel,  must  always  leave  the 
vessel  she  is  passing  on  the  larboard  hand."  Now,  I  put  it 
rather  strongly  to  you,  Gentlemen,  on  that  occasion,  that  you 
should  not  make  an  exception  to  your  own  rules  unless  it  was 
strongly  founded  on  necessity ;  for  after  having  said,  **  Upon 
these  points  I  must  be  guided  by  your  professional  skill  and 
experience," — this  was  as  far  back  as  the  year  1842, — I  added, 
*^  All  I  can  say  is  this :  if  you  are  about  to  make  an  exception 
to  your  own  rules,  an  exception  which  is  not  to  be  extracted 
from  anything  to  be  found  in  the  rules  themselves,  but  to  be 
founded  upon  the  reasons  which  have  been  alleged  for  the  sake 
of  the  safe  navigation  of  the  river  Thames,  and  the  great  in- 
terests which  are  daily  and  hourly  there  at  stake," —  there  was 
the  same  evidence  as  to  usage, — '^  let  your  exception  be  d^i 

(a)  2  Notes  of  Caies,  92.,  dted  by  Dr.  Addami, 

q2 
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definite/ and  intelligible^  in  order  that  it  may  at  the  first  glance 
be  known  to  the  mercantile  and  maritime  world.  If,  instead  of 
a  clear  and  direct  rule,  there  is  to  be  any  exception^  let  it  be 
as  distinct  and  definite  as  the  rule  itself."  Your  brethren  whom 
I  had  the  pleasure  of  being  attended  by  on  that  occa^on,  were  of 
opinion  that  there  was  no  exception  to  the  rule  in  that  case. 

I  do  not  use  this  case  for  any  other  purpose  than  illustration, 
because  I  can  form  no  opinion  —  I  venture  to  form  none  at 
all  —  whether  it  was  or  was  not  the  duty  of  the  *'  Sylph"  to 
port  her  helm.  I  know  nothing  but  the  Act  of  ParUament,  — 
the  decision  of  the  propriety  of  the  line  of  conduct  rests  ex- 
clusively upon  yourselves;  but  if  you  should  hold  that  the 
'^  Sylph  "  was  not  bound  to  port  her  helm  in  the  first  instance, 
nor  even  afterwards,  when  she  discovered  it  was  a  vessel  in 
motion,  I  must  thank  you  to  give  me  clear  and  distinct  reasons 
why  she  was  justified  in  departing  from  the  rule. 

These  are  the  considerations  that  apply  —  so  far  as  I  can  go 
at  this  late  hour  —  to  the  case  as  made  against  the  ^*  Sylph,* 
the  vessel  proceeded  against 

I  have  now  several  questions  to  put  to  you  as  to  the  ^  Meteor.* 

The  first  question  will  be  a  matter  of  fact,  —  whether  the 
"Meteor"  was  in  her  right  course,  namely,  the  course  dictated 
by  the  Act  of  Parliament,  to  the  south  side  of  the  river  ;  and  yon 
will  give  nie  your  opinion  on  this  question  with  reference  to  the 
explanation  I  gave  you  of  what  is  practicable,  namely,  a  fiur 
interpretation  of  the  term.  And,  Gentlemen,  the  solution  of 
that  question  may  depend  on  two  things ;  upon  the  direct  evi- 
dence given  in  the  case,  and  upon  the  indirect  evidence.  The 
former  is  exceedingly  contradictory.  All  the  evidence  from 
those  on  board  the  "  Meteor  "  states  that  they  kept  to  the  south 
side  of  midchannel ;  several  witnesses  examined  on  the  part  of 
the  "  Sylph  "  state  that  she  must  have  been  to  the  northward  of 
midchannel  prior  to  the  time  of  collision.  The  indirect  evidence, 
however,  may  be  as  satisfactory  to  your  minds,  namely,  the 
inferences  which  you  can  draw  from  nautical  facts,  and  which  I 
cannot  do.  If  the  *'  Meteor  "  equally  violated  the  law,  we  all 
know  that  other  consequences  follow  than  if  she  is  free  &x>m  any 
such  charge;  and  you  will  also  take  into  your  consideration 
whether  it  was  not  necessary  in  rounding  Halfway  Point  for  the 
"  Meteor"  to  go  a  little  further  towards  midriver  than  if  ther 
had  been  no  such  point  in  the  way.  That  will  be  the  first 
question. 

The  next  question  will  be  this.  The  fact  is  the  "Meteor* 
ported  her  helm,-  and  if  there  was  a  risk  of  collision  at  the  time, 
she  obeyed  the  statute.    But  it  is  possible  that  she  may  have 
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obeyed  the  statute,  and  yet  not  have  done  that  which  is  strictly  ,  ^^^^'  . 
right,  because  the  statute  may  not  have  provided  for  the  pe-  The  High 
cullar  circumstances  of  the  case.     I  want  therefore  to  ask  you    j^^^^^. 

whether  she  was  wrong  in  so  porting  her  hehn  according  to  the         

statute,  and  if  wrong,  why  ?     There  is  an  important  question      ^  The  ^ 
which  arises  from  this,  and  which  has  been  very  much  argued 
and  pressed  by  her  Majesty's  Advocate ;  it  is  this,  that  when  the  q,,    „  ^  .      „ 
*'  Meteor  **  descried  this  vessel,  the  "  Sylph,"  coming  up  on  the  had  a  right  to 
Kentish  side,  she  had  a  right  to  expect  that  this  vessel  would  tJj1f|y{^» 
port  her  helm.     If  there  was  a  risk  of  collision,  I  am  of  opinion  would  have 
that  her  Majesty's  Advocate  was  right  in  that  argument ;  and  ^Jj^  ^^ 
unless  there  was  some  circumstance  overreaching  it,  and  which 
would  prevent  the  adoption  of  that  rule,  which  the  law  has  laid 
down,  I  think  she  had  a  right  to  expect  it. 

A^caln,  was  the  "  Meteor  ^  wrons:  in  colng  on  as  she  did  ?  ^m  not  the 

.  .  ,  *•  Meteor  ** 

She  was  going  at  full  speed.     What  she  did  was  this :  she  first  ^wroug  in 
ported  her  helm,  then  eased  her  en<nnes,  and  then  went  on  at  P'^tting  her 
full  speed,  and,  as  the  master  states  in  his  evidence,  for  two  instead  of 
reasons,  in  order  to  get,  if  he  possibly  could,   ahead  of  the  "topping  and 
•*  Sylph  "  coming  up,  and  in  order,  for  his  own  safety,  to  get  them? 
into  shallow  water,  where  the  "  Sylph,"  by  no  possibility,  could 
strike  him,  the  water  being  so   shallow   that  the  "Sylph," 
drawing  fifteen  feet,  could  not,  by  possibility,  come  up  to  him. 
That  is  his  excuse.     I  shall  ask   you  whether   you   are   not 
of  opinion  that  this  was  erroneous  conduct  on  the  part  of  the 
**  Meteor,"  and  whether,  instead  of  putting  the  engines  on,  and 
increasing  the  speed,  she  should  not  rather  have  stopped  her 
engines,  and  reversed  them  ? 

Finally,  there  is  one  other  question  —  as  to  the  lights.  The  lighta, 

I  think.  Gentlemen,  we  must  take  it  for  granted  that  the 
•*  Meteor  "  had  two  lights,  originally  when  going  down  the  river, 
and  that  one  of  these  lights  went  out  shortly  before  the  collision.  The  light  at 
I  do  not  think  there  is  sufficient  evidence  to  enable  you  to  say  *^®  ^^spnt 

J  J    was  oat  pre- 

that  the  light  never  was  lit,  but  quite  enough  to  say  —  It  is  an  vious  to  the 
admitted  fact  —  that  the  light  at  the  bowsprit  had  gone  out.  ^^^*^^' 
What  might  have  been  the  consequence  of  that  ?     This  is  again  Was  the  want 
a  question  entirely  for  you.    Was  that,  in  your  opinion,  a  suffi-  Jhe^bo^^sorit 
cient  reason  for  those  on  board  the  "  Sylph,"  If  they  had  kept  a  sufficient  to 
good  look-out,  to  believe  the  "  Meteor  "  to  be  a  vessel  at  anchor,  Ifgy^h  '*  into 
and  not  in  motion  ?   That  is  a  most  important  question,  because,  the  belief  that 

the  **  Meteor  " 

though  the  "Meteor"  may  not  be  in  any  degree  to  blame  for  was  at  anchor? 

the  light  going  out  —  for  I  apprehend  lights  will  go  out  at  sea 

as  well  as  elsewhere ;  it  might  be  an  accident,  yet  it  is  the  same 

as  regards  the  other  party  as  if  it  had  arisen  from  negligence  — 

she  must  suffer  the  consequences  of  the  light  going  out  if  she  ••Meteor" 

o  3 
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Thb  High 
CoiTBT  or 

ASUIRALTT. 


Thb 
•*  Stlph." 

Summing'iqt, 

mast  bear  the 
conse^aencefl 
of  the  light    2 
going  oat. 

JudgmenL 

The  "  Sylph- 
was  not  jofti* 
fied  in  the 
course  she 
took,  contrary 
to  the  statute. 

She  was  not  to 
blame  for  not 
porting,  ha^nng 
been  misled  by 
the  lights  of 
the  "Meteor." 

The"  Meteor  •* 
did  not  strictly 
follow  the 
course  directed 
by  the  statute, 
but  her  de- 
viation did  not 
cause  the 
collision. 

She  was  not 
to  blame  for 
porting  her 
helm,  though, 
under  the 
circumstances, 
it  contributed 
to  the  collision. 

The  "Meteor" 
was  to  blame 
for  not  stop- 
ping, and  re* 
versing  her 
engines. 

Both  vessels 
to  blame. 


misled  -the  "  Sylpb,"  and  the  consequence  was  that  the  "Sylph" 
kept  her  helm  steady,  or  starboarded  her  helm  with  the  intention 
of  going  in  nearer  to  the  shore. 

This,  too.  Gentlemen,  is  a  question  on  which  I  must  request 
your  opinion ;  and  I  think  it  will  be  expedient,  in  a  case  of  tlus 
kind,  that  we  should  adjourn  in  order  to  consider  it. 

After  a  long  consultation  with  the  Elder  Brethren, 

Db.  Lushington.  With  regard  to  the  conduct  pursued  by 
the  *^  Sylph  "  on  this  occasion,  the  gentlemen  are  of  opinion, — 
and  I  entirely  concur  with  them, — first,  that  she  was  not  justi- 
fied in  keeping  the  course  she  pursued,  reference  being  had  to 
the  statute. 

Secondly,  that  the  **  Sylph "  is  not  to  blame  for  not  having 
ported  her  helm,  as  we  think  she  was  misled  by  the  bowsprit 
light  of  the  ^^  Meteor  "  having  gone  out,  consequently  she  was 
mistaken  for  a  vessel  at  anchor. 

With  regard  to  the  ''  Meteor  ^  we  think,  first,  that  ths 
'^  Meteor "  did  not  keep  as  close  to  the  Kentish  shore  as  the 
statute  directs,  but  that  such  deviation  did  not  occasion  the 
collision. 

Secondly,  we  do  not  impute  blame  to  the  "  Meteor  **  fw 
porting  her  helm,  though,  under  the  circumstances,  we  think 
that  the  so  doing  contributed  to  cause  the  collision. 

The  last  question  is  this:  the  question  was  in  these  words : — 
Was  the  "  Meteor  "  to  blame  for  not  stopping  and  reversing  her 
engines,  remembering  she  had  a  right  not  to  expect  a  steamer 
there,  or,  if  she  met  a  steamer,  that  the  steamer  would  port? 
The  gentlemen  are  of  opinion,  and  clearly  so,  that  the  *'  Meteor" 
was  to  blame. 

It  follows  that  both  parties  are  to  blame ;  the  ''  Sylph  "  being 
on  the  wrong  side  of  the  river,  and  the  "  Meteor  "  for  not  having 
stopped  and  reversed  her  engines.  The  damage,  therefore,  must 
be  divided. 

Proctors:  for  the  "Meteor,"  Rothery ;  for  the  "Sylph," 
F.  Clarksofu 
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1854. 


Admiralty 


THE  "  ERNST  MERCK,"  Kriger.  ^  ^™*' 

^rp^  '  .7  jy^  22, 25. 

1  HIS  vessel  sailed  from  Pillau  to  England  under  Mecklen-     ^^'  ^-  •• 
burg  colours,  and  was  seized  in  Hull  on  the  1st  of  June  1854,  enemy's  ship 
by  the  custom-house  officers.     She  had  a  cargo  of  wheat  and  J^oitly  before 
hemp  on  board,  which  was  restored.  The  xmtu  of 

On  the  11th  of  August,  a  claim  was  given  in  by  Mr.  Gustav  ^J^^°*" 
Menkow,  of  Schwerin,  in  the  Grand  Duchy  of  Mecklenburg  satisfactory 
Schwerin,  on  behalf  of  himself  and  Mr.  Frederic  Albrecht,  of  g^on^thr^ 
the  same  place,  as  the  sole  owners  and  proprietors  of  the  said  claimant; 
ship.     On  the  30th  of  August,  the  Court  ordered  further  proof,  ^^^^rt  canmd 
which  being  brought  in,  the  case  came  on  for  hearing.  ^^^^  p 

The   QueerCs    Advocate    and   the    Admiralty  Advocate   ap-  is  not  called 
peared  for  the  seizors ;  Dr.  Haggard  and  Dr.  Bavford  for  the  *P^^  ^  P?^ 

*  •'•'  *^  noonce  amrm- 

claimants.  atively  that 

the  transfer 

Dr.  Lushington.     In  order  to  state  clearly  the  opinion  ^I^^SaienL 
which  I  have  formed  upon  this  case,  it  will  be  necessary  to  spe-     j  ^_^, 
cify  the  alleged  facts  with  more  than  ordinary  minuteness,  and       Dec.  6. 
with  equal  care  to  notice  the  evidence  by  which  such  facts  are  The  facts  of 

-1  the  case. 

supported. 

The  principal  persons  concerned  in  these  transactions  ftre,  —  The  persons 
first,  the  house  of  Knock  and  Company,  Russian  subjects  resi-  co^^cemed. 
dent  at  Riga,  the  alleged  vendors  of  the  vessel  claimed ;  se- 
condly, Messrs.  Albrecht  and  Menkow,  subjects  of  the  Duke 
of  Mecklenburg,  and  resident  at  Schwerin,  said  to  be  the 
purchasers;  thirdly,  Kriiger,  the  master,  a  Prussian  bom, 
afterwards  having  the  national  character  of  a  Russian,  and^ow 
alleged  to  have  the  national  character  of  an  inhabitant  of  Meck- 
lenburg ;  fourthly,  Mr.  Charles  Bolsche,  described  in  the  do- 
cument marked  2  a.  as  of  Riga,  merchant,  the  undoubted  agent 
of  Knock  and  Company  of  Riga,  and  the  asserted  agent  of 
Albrecht  and  Menkow,  for  certain  purposes;  fifthly,  the 
house  of  Merck  and  Company,  of  Hamburg,  bankers,  who  are 
stated  to  have  been  bankers  both  to  Albrecht  and  to  Knock  and 
Company,  and  through  whom  it  is  alleged  certain  payments 
were  made.  The  ultimate  decision  of  this  case  will  depend 
principally  upon  what  has  been  said  and  done  by  these  parties, 
taken  in  connection  with  the  documents  herein  produced. 

The  history  of  the  voyage  is  as  follows :  this  vessel  sailed  The  yoyage 
from  Pillau  to  England,  under  Mecklenburg  colours,  and  was  S^ure.  * 
seized  in  the  port  of  Hull,  on  the  1st  of  June  last,  by  the 
custom-house  officers.     She  had  a  cargo  of  wheat  and  hemp  on 

board,  which  has  been  restored. 

a4 
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MEacK." 

Judgment, 

Antecedent 
history  of  the 
•hip. 


Alleged  lien 
of  the  master 
by  the  law  of 
Kussia. 


,  ^^^^'  /         On  the  11th  of  August  1854,  a  claim  was  given  for  this  ship 

Admiralty     by  Mr.  Menkow,  whereby  he  claimed  her  as  the  property  of 

PmzE  Court,  hi^^elf  and  Mr.  Albrecht,  of  Schwerin.     On  the  30th  of  Au- 

Thb  »•  Ernst    g^st  the  Court  ordered  further  proof  to  be  given  in  support  of 

this  claim ;  that  further  proof  has  now  been  brought  in  and  fully 
discussed. 

It  is  now  necessary  for  the  Court  carefully  to  inquire  what 
is  reaUy  and  truly  the  history  of  this  ship  antecedent  to  the 
voyage.     First,  she  was  built  at  Libau,  in  1853 ;  and  she  was 
built  for  the  joint  account  of  Knock  and  Company,  and  Elriiger, 
.  the  master.     It  has  been  argued  that  by  the  law  of  Bussia,  the 
master  had  a  peculiar  right  with  respect  to  this  vessel^  which 
did  not  entitle  him  to  be  what  we  call  in  this  country  a  regis- 
tered owner,  but  that  he  was  placed  in  this  pecul*^  position, 
that  he  had  a  right  to  have  some  given  share  in  the  profits  of 
the  vessel,  and  was  subject  to  any  losses  arising  to  the  concerns 
of  the  vessel,  and  could  sell  such  right,  but  that  Knock,  the 
principal  owner,  could  transfer  the  vessel  without  Kriiger's  con- 
sent.    It  is  sworn  that  such  right  exists  by  custom  both  in 
Kussia  and  Germany.     How,  in  such  case,  Kriiger  was  to  be 
paid  for  his  interest  in  the  vessel  when  sold,  whether  by  the 
purchaser,  or  by  Knock,  the  vendor^  is  left  wholly  in  the  dark; 
in  some  way  or  other,  of  course,  he  was  to  be  indemnified,  either 
by  retaining  his  proportionate  share,  or  by  payment  from  some 
one.     I  can  well  understand  how  such  a  right  as  I  have  now 
described  may  exist,  but  I  cannot  so  well  comprehend  how  a 
transfer  can  be  made  of  this  vessel  without  some  distinct  pro- 
vision for  the  securing  such  a  master's  interest.     I  can  easily 
conceive  that  there  may  be  a  share  in  a  brewery  and  not  in  the 
premises,  or  in  a  newspaper,  and  not  in  the  house  where  it  is 
printed  and  sold ;  but  it  appears  to  me  that  a  perpetual  share 
in  the  profits  and  loss  of  a  ship  cannot  be  separated  from  the 
ship,  though  a  share  in  the  profits  and  loss  of  a  voyage  may. 
The  case  put  by  Dr.  Haggard,  viz.,  that  of  a  whaling  voyage, 
in  which  the  master  shares  the  profits,  is  entirely  different ;  it  is 
confined  to  the  voyage,  and  is  not,  as  in  this  case^  a  perpetual 
lien  remaining  on  the  ship. 

Now,  the  claim  is,  as  I  have  said,  for  the  ship,  as  the  pro- 
perty of  Albrecht  and  Menkow.  It  is  exceedingly  important 
that  no  doubt  or  obscurity  should  be  allowed  to  hang  about  the 
law  as  administered  in  the  Courts  of  Prize  with  respect  to  such 
claims.  First,  I  apprehend  that  I  cannot  restore  the  ship  to 
the  claimants  unless  they  show  that  they  are  the  sole  l^al 
owners ;  and  secondly,  that  though  in  the  case  of  an  enemy's 
ship,  or  a  ship  condemned  by  the  Court  of  Prize>  I  cannot  take 


History  of  the 
clium,  and 
the  alleged 
ownership. 


The  Court 
caDnot  restore 
to  claimants 
except  as  the 
sole  legal 
owners. 
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notice  of  any  lien  or  interest,  yet,  in  the  case  of  a  claim  and      .  ^°^^-*, 
restitution  asked  for,  I  cannot  restore,  if  there  be  any  interest    Admi&altt 
in  the  ship  belonging  to  any  one  else,  for  which  no  claim     ^^^      ^^' 

has  been  given.      This  proposition,   perhaps,   requires  some  ths  "*  Ebnst 
elucidation.     If  A.  B.  claims  a  ship  as  his  property,  and  it      Merck," 
should  turn  out  that  he  is  a  trustee  for  shares  in  that  ship  be-        "  f^^ 

longing  to  another  person,  I  cannot  restore  that  ship  to  A*  B. —  Court,  in 

I  will  not  say  in  no  case  —  but  certainly  not  unless  the  cestui  condemning 

,       .  •'  .an  enemy 

que  trust  is  himself  entitled  to  restitution.     There  ought  in  such  ship,  cannot 
cases  to  be  a  claim  for  a  person  equitably  interested.     This  will  j^n^f^^^nst 
render  it  necessary  for  me  presently  to  examine  and  determine  the  captor, 
whether  the  master  has  any,  and  what  interest,  in  the  ship.  ^Qot  restore 
For  the  present  I  will  proceed  with  what  I  will  call  the  history  to  claimant! 

^^,       ,  .  when  it  ap- 

Ot  the  Clami.  pears  that 

The  representation  on  the  part  of  the  claimants  is,  that  others  who 

,  ,  have  not 

Bokche,  by  virtue  of  a  power  of  attorney,  which  was  general  claimed  havo 
and  not  special,  as  the  agent  of  Messrs.  Knock  and  Company,  J^J^"^^e 
did,  on  March  the  13th  of  the  present  year,  transfer  to  Mr.  ship. 
Albrecht,  his  father-in-law,  all  his  right,  interest,  and  title  to 
this  vessel ;  and  it  is  represented  that  at  such  time  Mr.  Albrecht 
had  one  tenth,  Mr.  Menkow  another  one  tenth,  the  master, 
Kriiger,  an  undefined  right  to  four  tenths,  and  the  remaining 
four  tenths  belonged  to  Mr.  Knock,  —  I  Bay  the  remaining  four 
tenths,  because  such  would  be  the  whole  interest  remaining  in 
Mr.  Knock,  supposing  the  agreement  with  the  master  has  been 
fully  carried  out.  It  is,  then,  an  indisputable  proposition,  that 
as  this  vessel  sailed  under  Russian  colours  up  to  the  13th  of 
March,  and  was  to  all  intents  and  purposes  a  Russian  vessel,  if 
she  had  been  seized  before  that  date,  whatever  had  been  the 
right  of  Albrecht,  Menkow,  and  Kriiger,  it  would  have  been 
condemnable  as  Russian  property. 

This  being  a  sale  by  a  merchant,  now  become  an  enemy,  very  A  nentral 
shortly  before  the  war,  is  a  transaction  requiring  to  be  very  engaging Vor 
narrowly  investigated,  and  respectincr  which  the  Court  must  the  sake  of 

,  ,   ,  z^  o  extraordmarj 

exercise  great  vigilance  lest  the  property  of  the  enemy  should  profit  in  such 
be  sheltered  under  a  fictitious  sale.     A  real  bondjide  sale  is,  no  JJ^^JJJ^ns- 
doubt,  within  the  bounds  of  lawful  commerce  —  of  commerce  as  the  pur- 
lawful  to  the  neutral ;  but  if  a  neutral  merchant  chooses  to  en-  enemy^s  vessel 
gage  for  the  purpose  of  extraordinary  profit  in  dangerous  specu-  shortly  before 
lations  of  this  kind,  he  must  be  bound  to  satisfy  the  Court  of  bound  to  give 
the  fairness  of  the  transaction  by  the  clearest  evidence,  complete  ***  '^jf^^J^ 
in  all  legal  form,  and  not  only  in  legal  form,  but  in  truth  and  bonajides 
reality.     If  he  does  not  produce  such  proof,  or  produces  it  in  o^t^e  transfer. 
part  only,  when  the  res  gestts  show  that  better  proof  might  have  ^/®  ^wT' 


do  THE  EGGLESIA.STIGAL  AND  ADMIRALTY  REPOBT8. 

,  ^^^^'  ,      been  adduced^  he  must  not  expect  restitution  upon  such  incom- 
Admiralty    plete  evidence. 

Prize  Court.       [^xhe  learned  Judge  then  examined  with  great  minateness  the 
Thb*"  Ernst    e^^l^nce  of  the  transferi  and  the  master's  alleged  interest,  and 
Merck."      haying  pointed  out  numerous  discrepancies  and  d^cienoief»  ooH'- 
Judgment,      tinned.] 
most  be  I  now  come  to  the  payment ;  we  all  know  that  one  of  the 

Proof  f  actiml  °^^*  important  matters  to  be  established  by  a  claimant  is  un* 
payment  is  doubted  proof  of  payment.  It  is  alleged  and  it  is  argued  that 
*^i^         8000  dollars  have  been  paid  to  Mr.  Knock,  through  the  house  of 

Merck  and  Company,  of  Hamburg ;  and  it  is  sud  that  this 
money  was  paid  in  the  following  manner ;  that  Knock  and  Com* 
pany  drew  bills  upon  Albrecht  for  larger  sums,  which  included 
this  8000  dollars ;  that  Albrecht  accepted  those  bills,  and  sent 
them  to  Merck  and  Company  to  be  placed  to  the  credit  of 
Knock  and  Company,  and  which  they  promised  to  do  by  their 
letters,  ^*  after  recovery. ^^  I  was  very  anxious  to  get  sooie 
solution  of  these  words,  **  after  recovery ; "  it  is  to  be  ohsorYed 
that  this  transaction  is  by  bill  of  exchange,  u  e.»  a  promise  to 
pay,  but  not  a  bill  made  payable  at  their  house.  What»  then, 
is  the  meaning  of  **  after  recovery  ^  ?  If  we  look  at  the  Gennan, 
we  find  that  what  is  translated  '^  after  recovery,''  is  literally 
^*  after  receipt,"  or  **  after  payment."  I  apprehend  that  thqr  le- 
tfuned  the  bills  for  the  benefit  of  Kno<^  and  Company,  and  that 
when  put  in  cash  for  the  amount  of  the  bills,  they  would  plaot 
the  amount  to  Ejiock's  account.  It  is  singular  that  Mr. 
Albrecht  does  not  swear  to  this  payment  at  all ;  Mr.  Menkow, 
indeed,  swears  that  the  payment  was  made  by  drafts,  dated  the 
30th  of  March  and  the  6th  of  April;  but  is  this  payment, 
according  to  the  established  rules  of  this  Court,  satisfactorily 
Deficieocies  made  out  ?  First,  there  is  no  proof  whatever  that  these  biUi 
TOyment^**^  were  ever  paid,  or  the  proceeds  transferred  to  the  account  of 

Knock  and  Company.     This  might  easily  have  been  given  bj 

extracts  from  the  books  of  Merck  and  Company.     Secondly^ 

there  is  not  a  syllable  coming  from  Knock  and  Company  as  to 

the  receipt  of  payment. 

Absence  of  It  appears  to  me  that  there  are  deficiencies  in  this  case  whidi 

enTO^^'t-     ^^  scarcely  be  accounted  for ;  there  must  have  been  some  oof^ 

ixigthe.  respondence  between  Ejiock  and  Albrecht  antecedent  to  the 

^^'  sale,  and  subsequent  also ;  but  only  one  letter  is  produced,  and 

that  not  from  Knock,  but  from  Albrecht.     The  master  aays  he 

received  a  letter  from  Ejiock  informing  him  of  the  sale»  —  that 

is  not  produced.     There  is  no  affidavit  from  Bolsche^  none  finna 

Knoc^  nor  is  there  any  attempt  to  explain  the  want  of  a  proof 

so  manifestly  necessary  in  a  transaction  of  so  susfdcioua  a  natura 
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But  to  proceed  with  the  facts  of  the  case.     I  will  consider      ,  ^^^^'  , 
the  acquisition  of  the  national  character  of  the  master,  and  also     Admibai^y 
the  obtaining  for  the  ship  the  rights  of  the  Mecklenburg  flag  I*m««_Codbi. 

together.  Tm  "  Ernst 

With  respect  to  the  national  character  of  the  master  —  a      Mbbck.- 
Prussian  by  birth,  a  Russian  by  national  character  up  to  the      ^^9^^^ 
4th  of  April  1854,  —  it  may  be  as  well  to  say  a  few  words  on  character  of 
the  doctrine  so  strongly  insisted  on  by  the  learned  counsel  for  ^®  master, 
the  claimants,  and  which  I  thiuk  is  founded  on  sound   prin- 
ciples.    It   is  this,  —  that  a  national  character,  acquired   by  National  cha- 
occupation  only,  may  be  changed  with  greater  fecility  than  a  ^™^on 
national  character  arising  from  birth  or  from  long  domicile ;  m&j  be  more 
but,  though  I  admit  this  to  be  true,  yet  I  hold  that  it  is  also  than^tlit  by 
true  that  a  national  character,  acquired  by  occupation,  must  ^^^ ;  ^^^  the 
remain  until  another  is  bondjide  acquired.   How  has  such  domicil  be  Iw^^fiU, 
been  acquired  in  the  present  case  ?    By  a  residence  of  two  days  ^  ^^^^  ^ 
afterwards,  and  the  payment  of  a  few  dollars.     It  must  be  ob-  mere  money 
served^  moreover,  that  thb  was  not  a  return  to  the  national  F*y™«^*» 
character  of  origin,  but  the  acquisition  of  a  new  national  cha- 
racter in  a  state  to  which  the  roaster  was  altogether  a  stranger. 

The  master  is  said  to  have  been  naturalized  on  the  4^  of 
April,  to  have  been  made  a  burgher  on  the  5th  of  April,  and  to 
have  had  four  shares  transferred  to  him  on  the  6th  of  April,  on 
which  day,  also,  the  passport  is  dated ;  he  admits  that  he  was 
resident  in  Schwerin  for  two  days,  not  before,  but  afterwards ; 
he  acquired,  therefore,  his  right,  if  indeed  he  acquired  any,  to 
a  citizenship  at  Mecklenburg  by  purchase,  and  not  by  residence. 
If  this  be  a  legitimate  mode  of  changing  a  national  character, 
then  such  change  may  take  place  in  twenty-four  hours. 

But  is  this  new  acquisition  of  national  character  of  the  master  National  cha- 
connected  with  change  of  character  of  the  vessel,  and  how  was  ship, 
this  effected  ? 

First,  there  is  a  paper.  No.  6.,  admitted  to  be  false,  that  the  ^*^  P*^"-  ' 
vessel  was  built  at  Bostock ;  secondly,  there  is  a  pass  equally 
false,  permitting  the  vessel  to  sail  from  Bostock,  where  she  had 
never  been.  What,  then,  is  the  necessary  inference  from  these 
facts?  Either  that  the  Mecklenburg  Government  was  de- 
ceived by  false  representations  as  to  this  vessel,  or  that  the 
Government  granted  Mecklenburg  papers,  knowing  that  they 
were  granted  upon  false  grounds. 

The  Court  is  disposed,  as  it  is  its  duty,  to  protect  the  just  '^®  ^^^ 
rights  of  neutrals  and  the  proper  exercise  of  municipal  powers  the  rights  of 
by  independent  states  within  their  own  dominions ;  but  if,  for  to^lHfd^Jted 
its  own  advantage,  any  stat^  will  sanction,  either  in  form  or  by  nentral 
reality  such  measures  as  these^  it  is  also  the  Conrt's  bomiden  ^Sl^^^ 
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,  ^^^^'  ,      duty  to  take  care  that  they  do  not  operate  as  an  infringement 
Admiraltt     on  the  just  rights  of  belligerents. 
Pbize^Coubt.       Lg|.  ^  jjQ^  ggg  ^YiBt  was  the  course  followed  with  respect 

TuE**  Ernst  ^^  ^^^  employment  of  this  vessel*  Who  was  the  agent  enn 
t  Mekck.*'  ployed  to  have  the  conduct  of  and  the  control  over  her  ?  Mr. 
Judgment      Bolsche,  the  agent  of  Knock  and  Company*     Whither  was 

The  vessel  •  •  . 

was  COD-  ^^^  going  had  not  accident  prevented  it  ?     To  Biga^  to  reeume 

tinuing  her       her  former  trade.    Ris^a.  the  residence  of  Knock  and  Corn- 
former  trade.  ° 

pany. 

Under  these  circumstances,  can  it  be  seriously  contended 

that  the  national  character  of  the  master  was  changedj  and 

that  the  ship  became  a  bond  fide  Mecklenburg  ship  ? 

There  has  There  are  other  facts>  however,  in  this  case  which  the  Court 

also  been  a        j^  bound  to  notice.     There  has  been  a  suppression  of  important 

of  papers.  papers  in  no  degree  accounted  for  by  the  master,  though  he  hu 

had  ample  opportunity  of  so  doing.     There  are  grave  defi- 
ciencies in  this  case.     The  law  requires,  where  a  vessel  hii 
been  purchased  shortly  before  the  commencement  of  the  wir 
or  during  the  war,  dear  and  satisfactory  proof  of  the  right  and 
title  of  the  neutral  claimant,  and  of  the  entire  divestment  of 
The  onui  is       all  right  and  interest  in  the  enemy  vendor.    The  onus  is  upon  the 
cUimant  to        claimant  to  produce  this  proof;  if  he  does  not  do  so,  the  Court 
produce  satis-    cannot  restore.     The  Court  is  not  called  upon  to  say  that  the 
oThirclaim ;     transaction  is  proved  to  be  fraudulent;  it  is  not  required  that 
without  which   ^^  Court  should  declare  affirmatively  that  the  enemy's  interest 

the  Court  ,  ,    ,  .  ."^     .        ./»  .i_  t     i  • 

cannot  restore,  remains ;  it  IS  sufficient  to  bar  restitution  it  the  neutral  claim 

^ notcaiied  ^®  °^^  unequivocally  sustained  by  the  evidence.     This  bdng the 

upon  to  pro-  law,  how  then  does  this  case  stand  ?    Firsts  a  purchase,  where 

UMsaction  ^^**  ^^  bought,  and  what  was  sold,  and  what  was  the  interest 

fraudulent  of  the  master,  is  wrapped  in  impenetrable  mystery,  and  tlus 

The  onitf  is  gygjj  jf  ^jjg  alleged  custom  as  to  the  interest  of  the  master 

not  discbarged.  - 

should  be  admitted  to  be  true ; — a  custom  not  argued  to  ex- 
tend to  Germany,  though  it  is  sworn  so  to  extend  in  the  affi- 
davits. Secondly y  no  previous  correspondence  between  Knodc 
and  Albrccht,  though  the  papers  point  to  it ;  the  bill  of  sale 
and  the  letter  of  Albrecht  being  inconsistent  with  each  other, 
inasmuch  as  the  bill  of  sale  declares  the  transfer  to  have  taken 
place  at  the  desire  of  Albrecht  and  Menkow,  whereas  the 
letter  states  it  to  have  been  at  the  desire  of  Knock*  This 
letter  is  the  only  one  produced,  and  proves  nothing,  though  it 
is  evidently  one  of  a  correspondence  which  might  have  proved 
all.  Thirdly y  no  satisfactory  proof  of  the  payment.  JFourthfy, 
no  evidence  from  Knock  or  from  Bolsche,  and  no  correspondence 
after  the  sale.  Fifthly^  the  acquisition  of  Mecklenbnig 
papers  upon  false  grounds.     Sixthly ^  the  suppression  of  papen. 
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Seventhly y  the  continued  employment  of  the  vessel  under  the  /^^^^'  , 
agency  of  Bolsche,  and  the  intended  destination  to  Kiga.  Admiralty 
Under  these  circumstances,  having  carefully  weighed  all  the  I*»^»  Coubt 
arguments  so  industriously  urged  on  behalf  of  the  claimants,  I  ^^^  «  ebnst 
have  no  hesitation  in  saying  that,  according  to  my  understand-  Merck." 
ing  of  the  law  and  practice  of  the  Prize  Court,  restitution  can-  Jr^'^^^ 
not  take  place,  and  I  therefore  condemn  the  vessel.  most  be  con- 
Proctors:  for  the  seizors,   I'he  Admiralty  Proctor;  for  the  demned. 
complainants,  Stokes. 


Abmhultt 
THE  "  ATLANTIC."  ^»«"  <^*>"*''- 

^^  Dec,  6. 

X  HIS  vessel  was  seized  by  the  custom-house  officers  at  Leith,  Partiea  know- 
on  suspicion  of  being  Russian  property.  A  claim  was  given  in  IT^uduient* 
for  her  by  a  firm  in  Liverpool,  who  made  an  affidavit  that  no  claim  con- 

_,  ,  •     .  f^^       .  •        demned  m  too 

enemy  had  any  direct  or  indirect  mterest  m  her.     The  claim,  costs  of  the 
however,  was  withdrawn  before  the  hearing.  proceedings. 

The  Coubt,  being  of  opinion  that*there  had  been  an  attempt 
to  practice  a  great  fraud  upon  the  Court,  not  only  condemned 
the  ship,  but  condemned  the  claimants  in  the  costs  of  the  pro- 
ceedings. 


Tbb  High 
Court  of 

THE  "  JOHANNES  CHRISTOPH."  Admbalty. 

JL  HIS  was  originally  a  suit  for  salvage.     The   usual  defaults  Foreign  ship 
having  been  granted,  and  no  appearance  given  on  behalf  of  the  *^,^  ^^ 
owners,  the  brig  was  condemned  for  salvage  and  costs*     She  creeofthe 
was  then  sold,  and  the  proceeds  brought  into  Court.  ^^^  * 

A  proctor  then  appeared  for  Dirk  Clasen,  the  late  master  of  salvage,  the 
the  brig,  which  belonged  to  Hamburg,  proceeding  for  wages,  fn'^^nucT 
board,  primage    on  freight,  and  sundry  payments  made  and  meet  all  the 
liabilities  incurred  by  him  on  the  ship's  account ;  also  for  the  co^refused, 
mates,  carpenter,  and  seamen  on  board  the  brig,  proceeding  for  ^^f^  ^ 
wages ;  also,  for  the  owners  of  the  steam-tug  "  Powerful,"  pro-  IT^^rcTti ' 
ceeding  for  towage  services ;  and  also  for  James  Morrison  and  monition 
another,  shipcbandlers,  proceeding  for  necessaries  supplied ;  and  consignees  of 
exhibited  affidavits  of  the  several  parties;  whereupon  the  Judge,  v^,i*^*[^th^ 
at  his  petition,  directed  these  claims  to  be  included  in  one  balance  of 
action,  but  without  prejudice  as  to  the  priority  of  payment.         sdU)f  ie  * 

foreign  master, 
though  by  the  foreign  law  the  master  had  a  lien  thereon.  Importation  of  foreign  law  is  in  the 
discretion  of  the  Court  It  should  never  be  imported  to  work  injustice. 

Though  the  lex  hci  contractus  governs  contracts  and  their  construction,  yet  the  kif/ori,  where 
they  are  enforced,  goyems  the  remedy. 
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A  warranty  arresting  the  proceeds  remaning  in  the  Regiitry 
of  the  Court  from  the  sale  of  the  brig,  was  subsequently  senred 
upon  the  Kegistxar, 

An  affidavit  of  Dirk  Clasen,  with  a  schedule  annexedj  baying 
been  brought  in,  a  monition  was  then  decreec)  on  behalf  of  the 
above  parties,  against  Messrs.  Frederick  Huth  and  Company,  to 
bring  into  the  Registry  to  abide  the  judgment  of  the  Court  con- 
cerning the  claims  of  the  said  parties,  the  sum  of  516Z»  I6i.,  the 
amount  of  freight  due  on  a  cargo  of  logwood,  and  alao  the 
amount  due  on  certain  specie  brought  by  the  said  brig  on  a 
voyage  from  Mazatlan  to  Liverpool,  or  to  show  cause  to  the 
contrary ;  and  to  bring  in  an  account  of  freight  on  the  said 
cargo  and  specie. 

A  proctor  appeared  for  Messrs.  Frederick  Huth  and  Com- 
pany, and  showed  cause  in  an  act  on  petition,  which  alleged 
that  they  were  the  consignees  of  the  said  cargo ;  that  on  the  brig^a 
arrival  at  Liverpool,  in  January  1864,  the  logwood  was  deli- 
vered to  them ;  but  that,  of  the  specie  laden  on  board  the  b^ 
to  wit,  10,456  dollars  (about  2207i  6*.  9rf.  sterling),  only 
2523{  dollars  (about  531JL  6s.  Id.  sterling)  were  delivered  to 
them,  the  difference  (about  16762.  sterling)  having  been  appKed 
by  the  said  master,  according  to  his  own  statement^  in  the  re- 
pairs and  other  necessary  disbursements  of  the  brig  at  Val- 
paraiso, where,  in  the  course  of  her  voyage,  she  had  been  con- 
strained  to  put  in  ;  that  inasmuch  as  they  have,  in  effect,  paid 
the  whole  freight  on  the  whole  cargo  of  which  they  were  the 
consignees  three  times  over,  they  are  not  compellable  by  law 
to  bring  in  the  balance  of  freight  which  would  otherwise  be  doe 
from  them  on  account  of  the  said  cargo,  as  they  are  now 
monished  to  do.  It  further  alleged  that  Messrs.  Frederick 
Huth  and  Company  have  already  paid  the  master  lOOZ.  on 
account  of  the  freight  on  the  logwood,  leaving  a  balance  of 
516/.  16^.  on  such  freight;  that  the  freight  on  the  specie  deli- 
vered to  them  amounts  to  the  sum  of  5/.  6^.  9^.  only ;  and  thai 
the  proceeds  of  the  brig  sold  under  the  decree  of  the  Court, 
brought  into,  and  now  remaining  in  the  Registry,  amount  only 
to  the  sum  of  670/. ;  and  prayed  that  Messrs.  Frederick  Huth 
and  Company  might,  therefore,  be  dismissed  with  costs. 

The  answer  on  behalf  of  the  claimants  alleged,  that  the  brig 
was  obliged  to  put  into  Valparaiso,  and,  under  the  advice  of 
surveyors,  to  have  her  cargo  discharged,  in  order  to  undeigo 
the  necessary  repairs ;  that  she  was  thereby  necessarily  detained 
three  months,  and  incurred  heavy  expenses,  of  which  a  con- 
siderable part  would  fall  upon  the  cargo  in  the  nature  of  gene- 
ral average ;  that  the  master  being  without  funds  to  pay  for  the 
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same^  advertized  in  the  pubUo  papers  of  Valparaiso  for  money 
on  bottomry  on  the  ship,  freight,  and  cargo,  but  received  no 
offer  ;  and  as  the  firm  of  Messrs.  Hutb  and  Company,  at  Val* 
pandso,  the  correspondents  of  the  said  Messrs.  Frederick  Huth 
and  Company,  also  declined  to  assist  him,  the  s^d  master,  as  a 
last  resource,  and  in  the  interest  of  the  cargo,  as  well  as  of  the 
ship,  and  acting  imder  the  advice  of  the  consul  for  Hamburg, 
at  Valparaiso,  and  in  his  presence,  and  that  of  a  clerk  of  the 
said  Messrs.  Huth  and  Company,  took  a  portion  of  the  specie 
consigned  to  Messrs,  Frederick  Huth  and  Company,  and  there-^ 
with  ndsed  money  at  par,  and  appropriated  the  same  in  the  pay- 
ment and  discharge  of  the  expenses  so  incurred ;  that  by  so 
doing,  the  master  avoided  the  heavy  premium  of  752.  per  cent, 
then  charged  on  bottomry  advances  at  Valparaiso ;  that  on  the 
brig's  arrival  at  Liverpool,  Messrs.  Frederick  Huth  and  Com- 
pany paid  the  said  Dirk  Clasen  the  sum  of  100/.  on  account  of 
the  freight  due  from  them,  and  promised  him  that  if  he  would 
deliver  the  cargo  to  them  they  would  pay  his  then  balance  of 
freight ;  and  that  the  master,  relying  on  such  promise,  delivered 
the  cargo  to  them,  instead  of  detaining  it,  as  he  might  have 
done,  until  payment  of  the  freight. 

It  further  alleged  that  shortly  after  the  brig's  arrival  at 
Liverpool,  she  was  arrested  at  the  suit  of  the  owners,  &c.,  of  the 
Bteam-vessel  ^^  Prince  of  Wales,''  in  a  cause  of  salvage ;  that  no 
appearance  being  given  to  such  action,  she  was  sold  by  authority 
of  this  Court,  and  the  sum  of  671/.  1^.  Id.  was  brought  into, 
and  now  remains  in  the  Registry,  as  the  produce  of  such  sale, 
subject  to  thQ  payment  of  salvage,  and  costs,  not  yet  taxed,  but 
amounting  together  to  the  sum  of  157/.,  or  thereabouts ;  that 
en  payment  thereof,  the  amount  in  the  Registry  will  be  reduced 
to  514/.,  or  thereabouts;  and  ^Aa^  the  said  sum  is  not  nearfy 
sufficient  to  pay  the  wages  due  to  the  crew  of  the  said  brig,  in- 
dependent of  the  claims  of  the  said  master,  and  the  other 
claimants  in  the  suit ;  wherefore  it  prayed  the  Judge  to  order 
Messrs.  Frederick  Huth  and  Company  to  bring  into  the  Regis- 
try 516/.  16«.  in  respect  of  the  freight  for  the  cargo  of  logwood, 
of  which  they  were  the  consignees,  brought  by  the  said  brig  on 
her  last  voyage,  and  delivered  to  them  in  Liverpool ;  and  a  fur- 
ther sum  in  respect  of  freight  for  certain  specie,  of  which  they 
were  also  the  consignees,  &a 

The  reply  alleged  in  contradiction  that  the  firm  of  Messrs. 
Hunicken,  Bahr,  andjCompany  were  the  agents  at  Valparaiso  of 
the  owners  (residing  at  Hamburg)  of  the  said  brig,  and  the 
persons  to  whom  the  master  applied  for  assistance  and  advice, 
both  on  her  outward  and  homeward  voyage^  of  which  firm  one 
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.  ^^^  ,  of  the  partDerSy  Julius  Bahr>  then  was  and  still  is  the  consul 
The  High  for  Hamburg  at  Valparaiso;  that  the  firm  of  Messrs.  Huth, 
ADMjuLTr.    Grruning,  and  Company^  at  Valparaiso,  were  never  applied  to 

by  the  said  master,  either  as  to  the  repairs  of  the  brig,  or  as  to 

,  "^^  raising  of  the  necessary  funds  by  bottomry,  or  as  to  the  appro- 
CnmsTOPH."  priation  for  that  purpose  of  any  part  of  the  bullion  forming  a 
Pkadin  P^^^  ^^  ^^^  Cargo;  and  that  although  a  clerk  of  the  said  firm 
happened  to  be  present  when  a  part  of  the  bullion  was  counted 
out,  he  attended  thereto  as  a  mere  witness  of  the  transaction, 
and  not  by  direction,  or  in  any  manner  on  behalf  of  the  si^ 
firm ;  and  further,  that  the  average  premium  then  charged  at 
Valparaiso  on  bottomry  advances  was  from  25/.  to  ZSh  per  cent 
at  the  outside,  and  not  75/.,  or  any  sum  approaching  that 
amount.  It  then  admitted  that  on  the  brig's  arrival  at  Liver* 
pool,  Messrs.  Frederick  Huth  and  Company  of  that  place  paid 
the  said  Dirk  Clasen  (unadvisedly)  the  sum  of  lOOil,  as  on 
account  of  freight,  intended,  as  by  them  understood  at  the  time, 
to  have  been  paid  by  him  by  way  of  salvage  to  the  steamer 
which  had  brought  the  brig  into  port,  but  it  denied  Ma^the  said 
Messrs.  Frederick  Huth  and  Company,  either  at  such  or  any 
other  time,  promised  the  said  Dirk  Clasen  payment  of  the 
balance  of  freight,  and  that  it  was  or]  could  be  in  reliance  on 
any  such  promise  that  he  delivered  the  cargo  to  them,  their  only 
promise  in  respect  to  such  delivery  being  the  promise  of  paying 
what  proportion  should  fall  on  the  cargo  on  the  account  of 
general  average. 

The  master's  claim  for  wages,  extra  pay,  primage,  ftc, 
amounted  to  368/.  16^.,  in  support  of  which  an  affidavit  of  an 
advocate  of  Hamburg,  with  respect  to  the  law  there,  was 
brought  in,  to  the  following  effect :  "  Tliat,  by  the  law  of  Ham- 
burg, the  master  of  a  ship  has  a  lien  or  charge  upon  the  vessel 
under  his  command,  and  upon  the  freight  thereof,  for  the  wages 
due  to  him  from  the  owners  in  respect  of  services  performed  on 
board  such  vessel,  and  that  he  is  also  entitled  to  such  lien  for 
primage  on  freight,  if  any  such  be  payable  to  him,  in  addition 
to  his  monthly  wages,  and  also  for  all  moneys  expended  by  him 
in  disbursements  for  the  vessel ;  that  seamen,  if  left  abroad 
without  their  sanction,  in  consequence  of  the  vessel  being  sold, 
are  entitled  to  recover  from  the  owner  extra  wages,  &c. ;  that 
if  the  proceeds  of  the  ship  and  freight  are  not  sufficient  to  pay 
the  seamen  and  the  captain,  the  latter  is  entitled  to  be  paid  his 
wages  rateably  with  the  seamen ;  that  the  seamen  are  not  en- 
titled to  be  paid  Jirst;  and  that  the  captain  is  not  personally 
liable  to  them." 
Argument         Dr.  Addams  appeared  for  Messrs.  Huth,  the  consignees  of  the 
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cargo,  and  stated  that  they  were  desirous  to  act  liberally,  and 

would  bring  into  Court  so  much  as  might  be  required  to  dia-     The  High 

charge  the  seamen's  wages,  the  tradesmen's  accounts,  and  the    aj>^^^, 

towage ;  but  he  contended  that  the  master  could  not  maintain        

his  claim  against  the  freis^ht  ^  .  '^'"* 

Dr.  Twtss,  for  the  master,  relied  upon  the  law  of  Ham-    Chrmtoph." 
burg,  which,  he  contended,  should  govern  the  judgment  of  the 
Court 

Dr.  Lushinqton.     The  present  is  a  proceeding  instituted     Jvdffmmo. 
by  the  late  master  of  this  vessel  for  his  wages,  board  wages,  rpjj^  circmn- 
primage  on  freight,  and  for  sundry  payments  made  and  liabili-  stances  of  tlie 
ties  incurred  by  him  on  account  of  the  vessel ;  action  is  also  ^^^^* 
brought  by  the  chief  mate  and  the  rest  of  the  crew  for  wages, 
by  the  owners  of  a  steam-tug,  for  towage,  and  by  some  mer- 
chants for  necessaries  supplied.     The   proceeding  is  against 
the  proceeds  of  the  vessel  now  rem  wiing  in  the  Registry  of  the 
Court,  she  having  been  sold,  by  the  decree  of  the  Court,  in  an 
action  for  salvage,  in  which  action  no  appearance  was  given. 
The  ship  belonged  to  Hamburg. 

On  the  8th  of  September  an  affidavit  was  brought  in  on  be- 
half of  the  master,  stating  the  facts  of  his  claim,  and  a  monition 
was  prayed  against  Messrs.  Huth  and  Company,  of  Liverpool, 
to  bring  in  516/.  I65.  the  amount  of  freight  on  a  parcel  of  log- 
wood and  the  freight  on  a  certain  quantity  of  specie,  to  answer 
the  demands  of  the  parties  suing.  This  monition  was  issued 
and  served.  Soon  afterwards  an  appearance  was  given  for 
Huth  and  Company,  on  whose  behalf  an  act  on  petition  was 
entered  into,  in  which  Huth  and  Company  set  forth  the  cir' 
cumstances  on  the  ground  of  which  they  contend  that  the 
monition  ought  not  to  be  enforced  against  them ;  but  at  the 
hearing  they  expressed,  through  their  counsel,  their  willingness 
to  bring  in  so  much  of  the  freight  as  might  be  necessary,  to- 
gether with  the  proceeds  of  the  ship,  to^  discharge  all  the  de- 
mands except  those  of  the  master. 

The  question,  then,  is  narrowed  to  this  single  point,  whether 
I  shall  compel  them  to  bring  in  the  freight  for  the  benefit  of    ^ 
the  master. 

How  does  the  claim  of  the  master  stand  ?    It  is  certified  by  By  the  law 
a  learned  counsel  of  Hamburg,  to  which  the  ship  belonged,  that,  ^fn"S?  of^' 
by  the  law  of  that  country,  the  master  has  a  lien  upon  the  ship  England,  the 
and  freight  for  all  the  demands  sought  to  be  recovered  by  this  ™"  on  the  * 
suit     I  have  no  reason  to  doubt  the  correctness  of  this  opinion,  ship  and 
and  I,  therefore,  with  confidence,  assume  it  to  be  the  law  of  demands. 
Hamburg.       The  law  of  England,  however,  is  different     By 
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that  law  no  such  lien  exists^  and  this  Court  is  authorized  to  take 
cognizance  of  a  master's  claim  for  wages  only^  in  the  event  of 
the  owner  being  bankrupt  or  insolvent,  (a)  No  such  circum- 
stance exists  in  this  case ;  consequently,  if  I  am  to  be  governed 
by  the  law  of  England^  I  must  dismiss  the  claim. 

This  renders  it  necessary  to  consider  in  what  position  the 
Court  is  placed ;  and  I  apprehend  that  it  is  in  some  cases  in  the 
judicial  discretion  of  the  Court  to  adopt  the  foreign  law,  should 
the  Court  think  it  just  and  right  so  to  do ;  or,  in  other  words, 
I  conceive  that  this  being  a  Hamburg  ship  and  the  master 
being  a  Hamburg  master,  I  may  enforce  the  law  of  Hamburg 
if  I  deem  it  consistent  with  justice  to  adopt  that  lawj  even 
though^  if  this  were  an  English  case,  I  should  have  no  autho- 
rity so  to  proceed. 

This,  however,  is  a  question  which  might  admit  of  mudi 
discussion,  it  having  been  decided  in  the  House  of  Lords,  in  the 
well-known  case  of  Don  v.  Lippman  (6),  that  though  the  con- 
tract must  be  construed  according  to  the  law  of  the  foreign 
state  where  it  was  made,  the  remedy  can  only  be  according  to 
the  lex  fori  where  the  suit  is  brought. 

With  regard  to  foreign  seamen,  the  Court  ha  in  the  habit  of 
giving  them  the  benefit  of  their  own  laws ;  and  if  there  be  no 


(a)  This  is  altered  in  the  Mer- 
chant Shipping  Act,  1S54,  17&18 
Vict.  c.  104.,  which  will  come  into 
operation  1st  of  l^laj  1855.  The 
191st  section  enacts  that  "every 
master  of  a  ship  shall,  so  far  as  the 
case  permits,  have  the  same  rights, 
liens,  and  remedies  for  the  recovery 
of  his  wages  which,  by  this  Act,  or 
by  any  law  or  custom,  any  seaman, 
not  being  a  master,  has  for  the  re- 
covery of  his  wages;  and  if  in  any 
proceeding  in  any  Court  of  Ad- 
miralty or  Vice- Admiralty,  touch- 
ing the  claim  of  a  master  to  wages, 
any  right  of  set-off  or  counter-claim 
is  set  up,  it  shall  be  lawful  for  such 
Court  to  enter  into  and  adjudicate 
upon  all  questions,  and  to  settle  all 
accounts  then  arising  or  outstanding 
and  unsettled  between  the  parties  to 
the  proceedings,  and  to  direct  pay- 
ment of  any  balance  which  is  found 
to  be  due." 

(b)  5   Clark    &    Fin.   1.      Lord 
Brougham  says,  p.  13.,  "  The  law  on 


this   point  is  well  settled  in  thii 
countns  where  this  distinction  is 
properly  taken,  that  whaterer  rebitei 
to  the  remedy  to  be  enforced  must 
be  determined  by  the  lex  fori,  the 
law  of  the  country  to  the  tribunab 
of  which  the  appeal  is  made.    This 
rule  is  clearly  laid  down    in    the 
British  \Linen   Company  v.   Drum" 
mond\  De  la  Vega  v.  FuDtnaS  «^ 
in  Huber  v.   Steiner^   though  the 
reverse  had  previously  been  recog- 
nized in  fVilliams  v.  Jones,^  ^  Again, 
p.  20.  "  But  governing  all  these  cases 
IS  the  principle  that  the  law  of  the 
country  where  the  contract  is  to  be 
enforced  must  prevail  in  enfordog 
such  contract,  though  it  is  concedea 
that  the  lex  loci  coniractftt  may  be 
referred  to  for  the  purpose  of  ex- 
pounding it.    If,  therefore,  the  con- 
tract is  made  in  one  countrr,  to  be 
performed  in  a  second,  and  is  en- 
forced in  a  thii*d,  the  law  of  the  last 
alone,  and  not  of  the  other  two,  wtU 
govern  the  case." 


1  10  Barn.  &  Cres.  903. 
•  1  Barn.  &  Add.  284. 
5  2  Scott,  304. ;    1  Hodges,  206. ; 
2  Bing.  N.  C.  202. ;   2  Dowl.  Prac. 


Cas.  7S1.;  and  4  Moore  &  Scott, 
328. 
*  13  East,  439. 
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countervailing  objection,  I  eee  no  reason  why  the  master  should 

be  excluded  from  a  similar  advantafi^e  when  unfortunate  cir-     Th»  High 

CSOURT  OF 

cumstances  have  thrown  the  ship  and  freight  on  which  he  has  a    ADxiaAurr. 


lien  by  his  own  law  into  its  hands ;  though  there  might>  perhaps,       

be  some  difficulty  in  dedding  which  forms  part  of  the  contract    k  joh^mes 
and  which  is  to  be  considered  the  remedy.  Ckmbxofh-" 

I  conceive,  however,  that  the  importation  of  foreign  law  is  Jmigmau. 
not  a  matter  of  course,  but  that  the  propriety  of  so  importinsc  Imporutum 
It  must  depend  on  divers  considerations.  is  not  a  matter 

This  brings  me  to  look  at  the  facts  of  this  case, — to  examine  ^f'^^^'^ 
and  determine  whether  the  statement  of  Messrs.  Huth  and  Com*  ^q  ^|^  ^«, 
pany  aiSbrds  sufficient  reason  why  I  should  not  proceed  accord- 
ing to  the  law  of  Hamburg.  It  is  alleged  by  Messrs.  Huth 
and  Company,  that  this  vessel  came  from  Mazatlan  to  Liver- 
pool; that  a  part  of  the  cargo,  consisting  of  logwood,  was 
delivered  to  them ;  that  there  was  also  consigned  to  them  10,456 
dollars  (about  2207/.  6^.  9d.),  but  that  2523f  dollars  only  (about 
531/.  6s.  TdJ)  was  delivered  to  them.  The  loss  amounts  to 
about  1676/.,  which  sum  they  say  was  applied  by  the  master 
to  pay  for  repairs  and  other  disbursements  of  the  ship  at  Val- 
paraiso. 

The  answer  to  this  act  does  not  deny  that  the  master  so 
appropriated  the  dollars,  but  alleges  that  he  rightfully  so  em- 
ployed the  money,  and  thai  a  part  of  it  was  expended  to  pay 
expenses,  of  which  a  considerable  part  would  fall  upon  the 
cargo,  in  the  nature  of  general  average ;  and  it  is  alleged  thaty 
as  money  could  not  be  obtained  on  bottomry,  such  appropriation 
was  a  wise  measure,  and  for  the  benefit  of  all  on  board. 

Whether  the  measure  was  a  wise  and  prudent  one,  I  have  no 
means  of  determining ;  it  is  not  denied  on  the  part  of  Messrs. 
Huth,  and  I  think  it  fair  to  presume  that  the  master's  state- 
ment may  be  true. 

Then,  what  will  be  the  consequence,  according  to  his  own  The  Coort  ' 
statement,  that  the  appropriation  of  these  moneys  will  become  ^ty  to  enforce 
the  subject  of  ffcneral  average  ?     I  have  no  means  of  enforcinff  a  general 

.  averacre  and 

a  general  average ;  I  have  no  means  of  judging  what  the  effect  adjustment 
of  such  an  adjustment  of  accounts  would  be;  indeed,  I  have  no  ®fac<»o»^ 
means  to  conjecture  how  Messrs.  Huth  could   enforce   from 
the  owners  of  the  ship,  and  other  owners  of  the  cargo,  if  such 
there  be,  a  just  and  equitable  settlement  of  accounts. 

If  this  be  £0,  ought  I  to  take  from  Messrs.  Huth  the  freight  It  would  be 
which,  under  ordinary  circumstances,  they  would  be  bound  to  MeM«*Hnth 
psiy,  when  they  have  already  had  their  property  appropriated  to  compel 
for  the  use  of  the  owner  to  treble  the  amount  of  the  freight ;  in^^e^freigh^ 

H  2 
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when^  for  aught  I  know  to  the  contrary,  they  may  be  entitled 
themselves,  not  only  to  the  amount  of  the  freight,  but  to  much 
more  ?  I  think  these  considerations  ought  to  make  the  Court 
hesitate  before  it  adopts  such  a  measure.  Again,  at  whose  suit 
am  I  asked  to  adopt  this  course  ?  At  the  suit  of  the  master, 
who  has  another  remedy,  viz.,  the  right  to  sue  his  owner  for  all 
that  may  be  justly  due  to  him. 

I  have  said  that  it  is  sometimes  at  least  in  the  judicial  ^s- 
cretion  of  the  Court  to  import  the  law  of  a  foreign  state  into  its 
proceedings  or  not,  according  to  the  circumstances)  of  the  case. 
For  this  position  there  is  no  lack  of  authority.  I  will  only 
refer  to  Huber,  who,  in  the  second  part  of  his  celebrated  work, 
amongst  other  reasons  for  not  adopting  the  foreign  law>  states 
that  a  Court  should  decline  to  do  so,  if  such  an  adoption  would 
work  injustice  to  others,  (a) 

I  am  of  opinion  that  in  a  case  so  circumstanced,  I  cannot,  from 
want  of  power  to  reach  all  concerned,  do  justice,  and  I  might 
work  injustice.  Therefore,  I  decline  enforcing  the  monition 
against  Messrs.  Huth  and  Company  with  respect  to  the  claims 
of  the  master,  founded  on  the  law  of  Hamburg;  though  I 
would  have  enforced  it  against  the  owner,  had  he  been  before 
the  Court  I  think  it  right  to  add  that  I  think  Messrs.  Huth 
have  acted  with  liberality  in  consenting  witiiout  oppontion  to 
bring  in  so  much  of  the  freight  as  may,  with  the  proceeds  of  the 
ship,  satisfy  the  other  demands. 

Proctors :  for  Messrs.  Huth,  Heales  ;  for  the  master^  Tehbs. 


(a)  Huber,  Frselect.  pars ii.  lib.  i. 
tit.  lii.  De  conflicta  legum,  §  2., 
gives  these  three  celebrated  axioms. 
"  (1.)  Leges  cujusque  imperii  vim 
habent  intra  terminos  ejusdem  rei- 
publicse,  omnesque  ei  subjectos  ob- 
ligant  nee  ultra.  (2.)  Pro  subjectis 
imperio  habendi  sunt  omnes,  qui 
intra  terminos  ejusdem  reperiuntur, 
sive  in  perpetuum,  sive  ad  tempus 
ibi  commorentur.  (3.)  Rectores  im- 
periorum  id  comiter  agunt,  ut  jura 
cujusque  populi  intra  terminos  ejus 
exercita  teneant  ubique  suam  vim, 
quatemis  nihil  potestati  aut  juri 
altcrius  imperantis  ej usque  civium 
prejudicetur,"  "Ex  quo  liquet,"  he 
says,  "  banc  rem  nou  ex  simplici 
jure  civili,  sed  ex  commodls  et  tacito 
popidorum  consensu  esse  petendam; 
quia  sicut  leges  alterius  populi  apud 
aiium  dirccto  valere  non  possunt, 


ita  commerciis  et  usu  gentium  pro* 
miscuo  nihil  foret  magis  inconimo- 
dura,  quam  si  res  jure  certi  loci 
validse,  mox  alibi  diversitate  juris 
infirmarentur,  quse  est  ratio  tertii 
axiomatis :  auod,  uti  nee  prius,  nul- 
lum videtur  habere  dubium." 

Of  these  maxims  Mr.  Justice  Stoty 
says,  "  His  two  first  maxims  will,  in 
the  present  day,  be  scarcely  dit- 
putea  by  any  one ;  and  the  last 
seems  irresistibly  to  flow  from  the 
right  and  duty  of  every  nation  to 
protect  its  own  subjects  agtunat  in- 
juries resulting  from  the  unjust  and 
prejudicial  influence  of  foreign  laws; 
ana  to  refuse  its  aid  to  carry  into 
effect  any  foreign  laws  which  are 
repugnant  to  its  own  interests  and 
polity."  —  Conflict  of  Laws,  ch.  ii. 
§  31.,  where  the  subject  is  fully  dis- 
cussed, and  the  authorities  collected. 
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THE  «  SOGLASIE,"  Fischer.  ^"^  C^^'- 

Dec,  16.  ^  29. 

vessel  ssdled  fh)m  Cronstadt  with  a  cargo  of  wheat,  on  a  vessel 
the  17th  of  May  1854,  bound  to  the  port  of  Leith,  where  she  ^^fj,°^J[?i* 
arrived  on  the  22nd  of  June,  and  was  there  seized  by  the  cus-  to  have  been 

toms  officers.  ^ue^ofa    ^ 

A  cl^m  was  given  in  on  the  1st  of  August  by  Johann  power  of 
Fischer,  the  master  (who  described  himself  as  of  Copenhagen),  p^^^ 
as  the  sole  owner.     On  the  1 1th  he  made  an  affidavit  to  the  Messina,  then 

___  resold  Dy 

effect,  **  That  on  the  14th  of  May  last  (a)  he  took  on  board  a  ^^irtne  of 
cargo  of  wheat  at  Cronstadt,  and  cleared  out  on  the  said  day  5  ^^^^^xo 
and  that  the  said  vessel  was  towed  out  to  the  roads  at  Cronstadt,  her  master 
but  that  owing  to  adverse  winds  she  was  not  able  to  sail  until  copenSiffen 
the  17th  of  the  said  month.**  in  the  coarse 

As  to  the  ground  of  his  claim,  his  own  evidence  upon  the  J^wMSJ^aT' 
11th  interrogatoiy  was,  that  he  was  master  of  the  vessel,  and  never  having 
in  October  1853,  when  in  St  Petersburg,  received  from  the  jwetrana- 
owner,  Mr.  ElizS  Jeff,  a  power  of  attorney  to  sell  the  schooner  ^^^'S^  ^   . 
to  whomsoever — a  general  power  of  attorney;  that  in  virtue  looks  rather 
thereof,  he  sold  her  to  Johann  Saraow,  a  Danish  merchant,  re-  ^^^^^^^ 
siding  and  trading  at  Messina,  in  Sicily,  when  he  was  there  transaction, 
with  the  vessel  in  February  1854,  for  26,000  francs ;  that  he  g^od^n^*^ 
then  assumed  the  Danish  flag;  that  on  the  7  th  of  June,  when  than  for  formal 
he  was  at  Copenhagen,  Messrs.  Broberg  sold  the  schooner  to    ^rhe^Coort 
him  by  virtue  of  a  power  of  attorney  from   the  said  Mr.  can  restore  to 
Saraow ;  that  he  gave  about  9700  rix  banco  dollars,  equal  to  only  in  the 

about  1 100/.,  &C  character  in 

/»  4*      f  «  which  he 

The  case  came  on  for  argument  on  further  proof.  claims,  and 

The  QueerCs  Advocate  and  Admiralty  Advocate  appeared  for  fou^'d  ^om. 
the  seizors;    Dr.    Haggard  and  Dr.   R.  Phillimore   for  the  i)lete proof 

i-.*-^-.^*  lic«  nwm.  such 

claimant.  claimant. 

Db.  Lushington.     The  Court  has  to  decide,  in  this  case.  Judgment. 

whether  the  claim  given  in  by  the  master  of  the  ship  can  be  ^^'  ^^' 

sustidned;  and  consequently,  two  questions  immediately  pre-  tions  :**—*' 

sent  themselves  for  its  consideration.  ist.  Has  the 

First,  whether  the  master  has  proved  himself  to  be  the  bond  himself  thT 

fide  owner  and  proprietor  of  the  vessel.  bm&fidt 

owner  ? 

Secondly,  whether  he  is  entitled  to  recover  as  a  Danish  sub-  2nd,  Can  he 

ject,  that  being  the  national  character  under  which  he  claims.       nT*^®^  **  * 

I  need  hardly  repeat  what  I  have  availed  myself  of  prior  which  cha- 
racter he 

(a)  This  affidavit  seems  to  have      in  Council  of  the  15th  of  April,  upon   claims? 
been  intended  to  bring  the  vessel      which  point  see  the  remarks  qf  the 
witUn  the  protection  of  the  Order     learned  Ji^dse,  p.  107. 
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^  ^^^^'  .      opportunities  to  say,  —  that  the  Court  can  only  restore  when 

Admuultt    the  affirmative   proof  is  satisfactory ;    tiiat,  according  to  the 

Pnnn  CopnT.  accustomed  doctrine  of  the  Court,  founded  in  justice  and  equity, 

as  the  case  must  first  be  heard  on  the  claimant's  own  evidence, 
namely,  the  ship's  papers  and  the  examinations  in  preparatory, 
the  onus  probaruU  must  lie  upon  the  claimant,  who  has  to  estJ^ 
blish  the  affirmative. 

I  consider  that,  in  all  these  cases,  there  cannot  be  said  to  be 
any  presumption  on  either  side ;  the  Court  ought  to  commence 
its  investigation  with  perfect  impartiality,  and  all  relevant  cir- 
cumstances must  be  duly  weighed.  It  is  from  those  circum* 
fitances,  undoubtedly,  that  a  presumption  may  arise  in  favour  of 
or  against  any  par«c«iarcUimant. 

I  think  that,  in  this  case,  I  shall  not  satisfactorily  discharge 
my  duty  unless  I  deliver  an  opinion  upon  both  the  questions 
which  have  arisen,  namely,  property  and  national  character; 
in  truth,  they  are  somewhat  connected  together. 

This  ship  was  originally  Russian,  and  sailed  under  the  Bus- 
man fiag ;  the  owner,  Elizd  Jefi*,  resided  at  Cronstadt ;  in  the 
month  of  October  1853,  he  gave  the  master  a  power  of  attorney 
to  sell  this  vessel;  that  power  of  attorney  is  not  produced,  but 
I  think  the  circumstances  account  for  its  nonproduction,  <v 
might  account  for  it,  if  all  the  rest  were  fair. 

I  allude  especially  to  the  circumstances  of  the  probability  of 
its  having  been  transmitted  to  Bussia,  with  other  Bussian 
papers,  which  it  appears  were  sent  by  the  direction  of  the  Rus- 
sian consul 

Considering  the  threatening  state  of  international  relations  at 
that  period,  and  the  danger  to  the  Russian  flag  from  the  pre- 
ponderance of  the  naval  power  of  Great  Britain,  it  is  not  a 
matter  of  surprise  that  a  Bussian  shipowner,  as  a  matter  of 
prudence,  should  be  anxious  to  divest  himself  of  a  property 
which  might  soon  become  comparatively  valueless,  though  at  the 
same  time  the  experience  of  the  Court,  as  well  as  other  proba- 
bilities, combine  to  show,  that  frequently  such  transfers  are 
rather  nominal  than  real,  and  that  the  advantage  is  sought  of 
uniting  the  benefit  of  a  neutral  fiag  and  Bussian  ownership. 

Weighing  all  these  circumstances,  the  Court  relies  on  no  con- 
clusion from  the  fact  of  the  power  of  attorney  to  the  master ; 
indeed,  I  ought  rather  to  say  that,  in  almost  all  these  cases,  it 
is  not  from  an  isolated  fact,  but  from  a  view  of  all  the  cir- 
cumstances taken  together,  that  the  Court  can  form  its  judg- 
ment. 

Before  I  travel  fiirther  into  the  history  of  this  case,  I  think  it 
meet,  though  at  the  hazard  of  repetition,  to  make  two  or  three 


Sale  probable. 


In  sach  cases 
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transactions  of  this  kind.  Admiraltt 

I  almost  repeat  the  very  words  of  Lord  Stowell  when  I  say  J^ki^Coubt 
that  the  Court  never  inquires  whether  an  individual  is  perjiured,  jq^ 

or  a  document  forged ;  'the  inquiry  is,  whether  he  is  satisfied  by    **  Soqlasie." 
the  whole  evidence.     With  regard  to  documents  of  a  formal      Judgmenu 
nature,  though  when  well  authenticated  they  are  to  be  duly  Th«  ^^ 
appreciated,  it  does  not  follow  that  they  are  always  of  the  the  result  of 
greatest  weight,  because  we  know,  without  attributing  blame  ^^Im^^and 
to  the  authorities  under  which  they  issue,  they  are  instruments  looks  less  at 
often  procured  with  extraordinary  facility.     What  the  Court  ^f/^^^^ 
especially  desires  is,  that  testimony  which  bears  less  the  appear-  than  at  their 
ance  of  formality,  —  evidence  natural  to  the  transaction,  but  ^uina^^JT 
which  often  carries  with  it  a  proof  of  its  own  genuineness ;  the  The  corre- 
Court  looks  for  that  correspondence  and  other  evidence  which  ^1^^^  ^ 
naturally  attends  a  transaction,  accompanies  it,  or  follows  it,  transaction  is 
and  which,  when  it  bears  upon  the  face  of  it  the  aspect  of  sin-  testimony  of 
cerity,  will  always  receive  its  due  weight.     But,  on  the  other  i^  truth. 
hand,  when  such  means  of  information,  which  might  naturally  jj^wnce^of 
be  expected,  are  wanting,  and  further  proof  has  been  allowed,  such  testimony 
the  Court  is  led  to  suppose  that  that  which  is  almost  indis-  LunfeyoM-^ 
pensable  to  a  just  case,  either  does  not  exist,  or,  if  produced,  ^^^^ 
would  be  detrimental  to  the  cause  of  the  producent. 

This  vessel  was  captured  on  her  arrival  at  Leith,  on  the  22nd  The  circum- 
of  June  1854.     She  had  brought  a  cargo  of  wheat  from  Cron-  claimT  ^ 
stadt  to  Leith ;  at  the  time  of  the  capture  she  carried  the 
Danish  flag ;  but  it  is  admitted  that  a  short  time  previously 
she  sailed  under  the  Russian  flag,  and  was  the  property  of  a 
Kussian  merchant. 

The  master,  upon  the  11th  interrogatory,  states  that  in 
October  1858,  when  he  was  at  St.  Petersburg,  the  owner, 
Elizd  Jeff,  gave  him  a  power  of  attorney  to  sell  the  vessel,  and 
that,  being  at  Messina  in  February  last,  he  sold  her  to  a  Mr. 
Saraow,  a  merchant  residing  at  Messina,  but  who,  it  was 
alleged,  was  a  Danish  subject ;  that  the  price  pidd  was  26,000 
francs,  whereupon  he  ceased  to  use  the  Russian  flag,  and  assumed 
the  Danish  colours. 

Assuming  these  facts  to  be  true,  they  naturally  give  rise  to  ^  "*^^?"* 
some  observations.     First,  I  apprehend  it  is  clear  beyond  all  trade  at  Mes- 
doubt  that  Mr.  Saraow,  as  a  merchant  resident  at  Messina,  was  ^^^Jtl^?^ 

^  '  entiUed  to  a 

not  entitled  to  a  Danish  character  —  as  a  trader  he  was  a  sub-^  Danish  cha- 
ject  of  the  King  of  the  Two  Sicilies ;  and  secondly,  though  the  "^ject^^" 
Danish  colours  were  hoisted  under  the  authority  of  the  Danish  the  King  of 
consul,  I  apprehend  that  such  transaction  could  neither  be  sane-  siciiie^ 
tioned  by  Danish  law,  nor  by  the  law  of  any  other  country  what- 

H  4 
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ever.  Where  a  person  really  entitled  to  a  Danish  character 
purchases  a  ship  in  a  country  foreign  to  Denmark,  it  might  be 
consistent  with  the  Law  of  Nations  and  with  Danish  law  if  there 
was  no  ordonnance  to  the  contrary,  that  Danish  papers  should 
be  given  to  the  vessel  —  either  an  interim  admeasurement  bill, 
or  something  of  that  kind,  to  be  in  force  till  the  vessel  reached 
a  Danish  port,  and  in  consequence  thereof  the  Danish  colours  be 
lawfully  assumed;  but  it  is  not  consistent  with  the  law  of 
Denmark,  as  I  collect  from  these  papers,  nor,  indeed  with  the 
law  of  any  other  country,  that  the  Danish  character  should  be 
stamped  upon  a  vessel  belonging  to  one  who,  for  all  commercial 
purposes,  was  to  be  considered  a  foreigner. 

I  cannot  but  regard  such  a  sale  as  this,  at  such  a  period,  as 
giving  rise  to  some  suspicion ;  it  is  a  circumstance  in  the  case 
which,  though  alone  it  might  not  be  decisive,  must  be  borne  in 
mind  in  conjunction  with  all  the  other  facts. 

The  proof  of  this  transaction  wholly  depends  upon  the  evi- 
dence of  the  master  and  formal  documents.  Upon  the  absence 
of  other  proof  I  shall  have  occasion  to  observe  hereafter. 

It  is  important  next  to  consider  whether  the  employment  of 
this  vessel,  subsequent  to  the  sale,  is  proved  to  have  been  in 
accordance  with  this  asserted  transfer ;  and  here  I  have  to  com- 
plain of  a  great  want  of  adequate  explanation.  I  am  justly 
entitled,  and  indeed  bound,  to  inquire  with  what  in8truction.s 
and  on  what  voyage  the  ship  proceeded  from  Messina ;  but  all 
I  can  collect  from  these  papers  is,  that  she  did  go  vid  Copen- 
hagen to  Cronstadt,  the  port  of  her  former  owner,  the  clearance 
being  for  Copenhagen  only«  and  not  for  the  port  of  her  original 
owner.  It  does  not  appear  how  long  she  remained  at  Copen- 
hagen, and  I  have  no  evidence  to  show  that  she  got  any  ship's 
papers  there,  that  anything  was  done  at  Copenhagen  in  virtue 
of  her  Danish  character,  or  that  the  price  that  the  master  ^ore 
he  received  was  ever  paid  to  the  former  Russian  owner.  I  have 
no  explanation  why  or  wherefore  the  vessel  left  Cronstadt  at 
all,  it  being  the  very  identical  port  to  which  she  would  have 
gone  if  there  had  been  no  transfer  at  all. 

I  want  an  account  of  the  voyage,  of  the  arrival  at  Co- 
penhagen, of  the  arrival  at  Cronstadt. 

In  the  month  of  May  this  vessel  leaves  Cronstadt  on  this 
voyage  to  Leith ;  by  whose  orders,  by  whose  direction  —  the 
vessel  belonging  to  Mr.  Saraow,  in  Messina  —  I  am  not  told; 
and  yet,  if  the  vessel  really  was  the  properly  of  Mr.  Saraow 
something  must  have  passed  with  him  relative  to  her  voyage. 

If  this  account  of  the  sale  at  Messina  be  true,  the  money,  the 
price  cf  the  vessel,  must  have  been  paid  to  the  former  owner, 
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Eliz6  Jeff.     Yet,  as  I  have  said,  I  have  not  a  shadow  of  evi-      ,  ^^^^'  , 

dence  that  it  was  so  paid.  Admiralty 

In  the  next  place,  I  have  no  evidence  as  to  the  voyage  to  Co-  P^'^e  Coubt, 
penhagen  and  Cronstadt,  nor  as  to  whom  the  freight  was  paid  xhe 

on  the  arrival  at  Cronstadt,  though  it  must  have  belonged  to    **  Soolasib/* 
Mr.  Saraow ;  then,  again,  I  know  not  what  is  become  of  the      Judgment 
charter-party,  nor  by  what  authority  a  charter-party  was  made, 
nor  how  the  freight  was  settled,  on  the  voyage  from  Cronstadt 
to  Leith ;  and  though  letters  must  have  passed  as  to  this  part  of 
the  transaction,  I  have  not  one. 

Some  time  in  the  month  of  May,  this  slup  reached  Copenhagen,  The  parchaser 
or  Elsinore,  and  the  next  step  in  the  transaction  is  the  produc-  ^jd  tohare* 
tion  of  a  power  of  attorney,  by  Messrs.  Broberg,  from  Mr.  gi^en  a  power 
Saraow,  dated  the  22nd  of  April.  »eU  therMsS 

It  is  somewhat  strange,  indeed,  that  Mr.  Saraow  should  have  ^^^  ^7 
made  such  a  purchase,  and  be  ready  to  make  such  a  sale :  and  which  it  was 
in  that  power  of  attorney,  I  do  not  find  any  price  is  mentioned  J^*^!^^^  ^ 
for  which  the  ship  is  to  be  sold.     However,  on  the  8th  of  June, 
Messrs.  Broberg,  according  to  the  documents,  do  transfer  this 
ship  to  the  master  for  the  price  therein  mentioned. 

Now,  if  these  transactions  were  real,  beyond  all  controversy,  Correspond- 
there  must  have  been  letters  pass  between  Mr.  Saraow  and  J^^^^led 
Messrs.  Broberg,  but  I  have  neither  a  letter  nor  affidavit  of  respecting 
these  two  persons,  nor  have  I  heard  any  tenable  argument  in  actions™*" 
the  slightest  degree  accounting  for  the  absence  of  that  proof  genuine. 
which  must  have  existed  if  the  transaction  had  been  bondjide^ 
and  which  there  has  been  ample  opportunity  to  produce,  and  None  pro- 
which  opportunity  has  been  wholly  neglected. 

And  how  was  this  sale  by  the  master  brought  about,  he  The  master's 
being  a  Prussian  by  birth  and  a  Russian  by  national  character,  nationaUha- 
save  so  far  as  the  Messina  sale  may  operate  ?     In  some  two  or  racter. 
three  days  after  his  arrival  at  Elsinore,  previous  to  the  purchase 
of  this  ship,  he  is  converted  into  a  Danish  subject  and  a  burgher 
of  Copenhagen.      All  of  a  sudden  he  is  transferred  into  a 
Danish  subject,  and  all  at  once,  in  two  or  three  days,  a  petition 
certificate,  burgher's  brief,  and  oath  of  allegiance  is  out, — all  done 
in  two  or  three  days. 

How  far  such  proceedings,  if  bona  fide^  would,  by  Danish 
law,  entitle  him  to  own  and  command  a  Danish  sliip,  I  think 
it  unnecessary  particularly  to  investigate,  because  the  decision 
of  this  case  will  depend  upon  many  after  considerations,  besides 
the  municipal  law  of  Denmark.  With  regard  to  the  Law  of 
Nations,  I  hardly  conceive  that  it  would  be  competent  to  any 
fitate  to  work  such  a  change  of  national  character  in  so  short  a 
space  of  time  by  merely  a  formal  instrument. 

ITiere  was  another  argument  strongly  pressed  by  the  Queen^s  The  sale,  too, 
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Advocate,  to  which  I ,  heard  no  answer  whatever.  He  stated, 
and  truly,  that  this  sale  was,  if  a  sale  at  all,  a  transfer  in  tran" 
situ.  The  fact  cannot  be  denied,  for  the  voyage  was  from  Cron- 
stadt  to  Leith,  and  the  sale  y^r^y  flagrante  beUo,  at  Copenhagen. 
All  the  authorities  denounce  such  a  transaction  a9  illegaL  Pas- 
sages to  that  effect  will  be  found  in  Robinson^ s  Reports^  112.  (a), 
116.  (&),  336.  (c),  and  many  more  if  it  were  necessary  to  give 
them. 

Assuming  for  the  moment  that  the  master  really  did,  with 
^vkcibonafidesj  purchase  this  vessel,  is  he,  in  a  Court  of  the 
Law  of  Nations,  entitled  to  claim  her  as  a  Danish  subject  ? 
This  is  not  a  question  of  municipal  law ;  it  is  not  competent  to 
any  state  by  its  own  particular  regulations,  at  once  to  change 
a  national  character,  to  the  detriment  of  other  states ;  it  may 
give  local  rights  and  privileges,  it  may  confer  all  those  benefits 
which  are  within  its  own  jurisdiction,  but  I  am  of  opinion  that 
it  cannot  alter  the  rights  of  others.  From  constant  employ- 
ment in  the  Russian  trade,  continuing  in  the  same  course  after 
the  supposed  transfer  to  Mr.  Saraow,  the  Russian  national 
character  was  impressed  upon  this  master.  There  was  no  change 
of  residence,  there  was  nothing  to  alter  that  national  character, 
save  these  formal  documents, — documents  which,  as  it  now 
appears,  according  to  the  promulgation  of  the  law  of  Denmark 
by  its  constituted  authorities,  would  be  ineffectual  to  confer  a 
national  character  upon  the  ship,  and,  consequently,  upon  the 
master. 

I  am  of  opinion  that  the  claimant  has  wholly  failed  to  substan- 
tiate his  claim  by  Reasonable]  proof,  and  that  such  proof  as  has 
been  produced  is  utterlyjinadequate  to  satisfy  that  demand  which 
the  practice  of  the  Court  and  the  rules  sanctioned  so  repeatedly 
by  Lord  Stawell  justly  require.  I  found  my  judgment  in  this 
case  mainly  upon  the  entire  absence  of  the  proof  natural  to  the 
transaction,  upon  the  absence  of  any  letter  from  Mr.  Saraow, 
from  Mr.  Jeff,  and  from  Messrs.  Broberg,  and  of  any  affidavit 
from  these  gentlemen,  and  on  there  not  being  a  single  atom  of 
proof  that  Mr.  Jeff  was  paid  for  the  ship  which  was  purported 
to  be  sold.  I  consider  it  my  duty  to  condemn  this  vessel,  add- 
ing, however,  that  even  had  the  proof  of  ownership  been  more 
stringent,  I  am  not  satisfied  that  I  could  have  restored  the  pro- 
perty to  the  master  as  entitled  to  a  Damsh  character.  No 
evidence  having  been  given  with  respect  to  the  cargo,  that  like- 
wise must  be  condemned. 

Dr.  R.  JPhillimore.  The  Court  will  allow  me  to  say  that  no 
notice  has  been  taken  of  what  was  mentioned  in  argument,  that 

(a)  The  "  Danckebaar  Africaanr         (c)  The  "  Vrow  MargaretlULr 

(b)  The^ HerMderr 
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the  vessel  sailed  from  Cronstadt  before  the  15th  of  May,  and      <      ^     ^ 
might  be  therefore  considered  within  the  protection  of  the  Order  p^^"'^^^ 

in  Council  of  the  15th  of  April.  

The  Court.     I  perfectly  remember  it.    I  thought  I  had         The 

•  **  SoOLABIS* 

disposed  of  it  long  ago  in  another  case,  (a) 

Dr.  jB.  FhiHimore.  That  was  probably  the  reason  why  nothing      JudgmenL 
was  said ;  but  the  parties  wished  that  I  should  mention  it. 

The  Court.  Then  I  do  distinctly  say,  if  a  man  chooses  to 
clothe  himself  fictitiously  with  a  Danish  character,  and  attempt 
to  get  restitution  under  that  pretence,  and  the  Court  detects 
the  falsehood,  from  all  the  evidence,  of  the  character  which  he 
pretends  to  assume,  I  think  it  is  not  very  consistent  with  law 
or  justice  that  he  should  then  be  entitled  to  turn  round  and 
say,  "  I  played  the  rogue — I  tried  to  persuade  you  I  was  a  Dane, 
but  I  am  in  reality  a  Russian ;  give  me  the  benefit  of  that 
Order  in  Council  which  I  should  have  been  entitled  to  if  I 
had  acted  as  an  honest  man." 

Proctors :  for  the  seizor,  The  Admiralty  Proctor ;  for  the 
claimant,  Glennie. 

(a)  Johann  Christoph^  ante,  p.  5. 

ThbIIigh 

4 COUBTOF 

ATMiTW.AT.Ty 

THE  "  SWANLAND."  Feb.  le.  17.20. 

m  ^  ^  1855. 

1  HIS  was  a  suit  promoted  by  the  owners  of  the  steamship  Alteration  of 
"  Jupiter,"  against  the  steamship  **  Swanland,"  to  recover  for  F^cjice. 
a  total  loss,  resulting  from  a  collision  between  them  in  the  evidence,  and 
Humber,  about  3  A.M.  of  the  17th  of  Aueust  1854.  P*^}°S 

'     ,  ,  ,  o  completed 

On  the  libel  being  brought  in.  Dr.  Bayford  prayed  the  Court  before  the 
to  allow  the  evidence  in  the  case  to  be  taken  vwd  voce^  where-  co^'em^ed. 
upon  the  Judge  expressed  himself  to  the  same  effect  as  he  had  Two  steamers 

J  1  •     •!  T     X*  J     •      .1  £*  Ts  1       ^  collision  in 

done  when  a  similar  application  was  made  m  the  case  01  Fyler  ^^  Humber; 
V.  Fyler  (i),  in  the  Consistory  Court.     Accordingly,  the  plead-  ^jje  A.  c^rges 
ings  were  completed  before  any  evidence  was  taken,  all  the  wit-  improperly 
nesses  were  examined  viva  voce  in  open  Court,  and  one  counsel  Jjarboarded. 

*^  ^-  replies  that 

only  on  each  side  addressed  the  Court.  A.'s  lights 

The  Ubel  on  behalf  of  the  "  Jupiter"  pleaded,  inter  alia,  that  7equir''ed'b^''*^ 

in  pursuance  of  the  Admiralty  regulations,  three  lights  were  statute,  and 

placed,  &c,  all  of  which  were  burning  brightly  from  the  time  ^jUeve it xo^ 

when  so  placed,  and  up  to  the  collision.  be  a  vessel  at 

Upon  this  point  the  **  Swanland  "  joined  issue,  and  pleaded  th^  he' was 

that  the  lights  carried  by  the  **  Jupiter  "  on  the  said  occasion  ^^^refore  right 

^  *  '^  in  starboard- 

W  -<lw«»  P-  69.  held;  to  blame ; 

A.  for  not 
haring  his  lights  bomug  brightlj,  B.  for  starboardmg  at  all,  whether  misled  by  A.'s  lights 
or  not 
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were,  and  are  not,  and  never  were,  from  the  time  they  were  first 
placed  on  board  the  said  vessel  such  lights  as  are  required  by 
the  regulations  issued  by  the  Commissioners  of  the  Admiralty 
in  pursuance  of  the  14  &  15  Vict,  c  79.,  and  could  not  in  any 
weather  be  seen  at  a  quarter  of  the  required  distance ;  thai  at 
the  time  of  the  collision,  the  masthead  light  of  the  '^  Jupiter" 
was  not  visible  at  a  greater  distance  than  about  a  quarter  of  a 
mile,  and  that  neither  of  the  other  two  lights  was  visible  at  a 
greater  distance  than  about  200  yards,  &c. 

It  was  admitted  that  the  '^  Swanland  "  starboarded  her  helm, 
which  she  justified  on  the  ground  that  she  was  misled  by  the 
light  of  the  ^*  Jupiter  ^  into  the  belief  that  she  was  a  vessel  at 
anchor. 

Dr.  Addams  and  Dr.  TwUs  appeared  for  the  **  Jupiter ;  "  The 
Admiralty  Advocate  and  Dr.  Bayford  for  the  '^  Swanland." 

Db.  LusHiNGTON,  addressing  the  Trinity  Masters  (a): 
Gentlemen,  though  several  years  have  elapsed  since  an  Act  of 
Parliament  was  passed  authorizing  this  Court  to  proceed  by 
VW&  voce  evidence,  this  is  the  first  instance  in  which  the  attempt 
has  been  made  so  to  examine  all  the  witnesses.  I  am  satisfied, 
after  having  heard  the  evidence  of  the  witnesses  who  have  been 
examined  at  the  bar,  that  a  considerable  advantage  arises  from 
the  opportimity  of  seeing  the  witnesses,  of  forming  your  opinion 
of  the  degree  of  credibility  which  ought  to  be  attached  to  tlie 
testimony  of  each. 

It  now  becomes  my  duty  to  make  some  observations  to  yon 
upon  the  evidence.  I  do  not  purpose  to  go  through  the  whole 
of  the  evidence  in  the  same  manner  in  which  a  Judge  at  Nia 
Prius  would  sum  up  the  evidence  of  the  jury ;  and  that  for 
obvious  reasons, — first,  because  I  am  addressing  two  gentlemen 
who  are  more  conversant  with  the  subject  than  I  could  poaubly 
be,  who  have  paid  great  attention  to  the  whole  of  the  evidence, 
and  who  would  think  that  the  mere  detailing  the  evidence 
would  confer  no  benefit  on  them,  and  would  not  enable  them 
to  give  a  better  opinion.  At  the  same  time  I  am  placed  in  a 
very  peculiar  position.  When  a  Common  Law  Judge  has 
summed  up  the  case  to  the  jury,  his  duty  is  discharged ;  the 
jury  give  their  verdict.  But,  unfortunately  for  me,  I  have  not 
only  to  state  the  evidence  to  you,  but  whatever  decision  or 
opinion  you  may  give  to  me,  to  that  opinion  I  must  be  an 
assenting  party,  in  order  to  found  a  judicial  decision  thereon. 
I  will  observe,  however,  that  if,  in  the  performance  of  thb  duty, 


(a)  Captain  Ellerby  and  Captain  Bedman. 
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it  should  happen  that  I  omit  any  facts  which  may  appear  to  the  ^  ^^^^'  ^ 
counsel  of  importance,  I  shall  very  readily  attend  to  any  sug-  Thb  High 
gestion  that  counsel  on  either  side  may  make,  and  shall  endea-      <^ovrt  of 

°  .  Admibaltt, 

vour  to  supply  that  deficiency.  — 

Here,  then,  are  two  steamers,  one  quitting  the  port  of  Hull,         Thb 
the  other  entering  it     The  Act  of  Parliament  in  such  a  case 
steps  in,  and  says  that  you  shall,  under  such  circumstances,  -J™"^*^ 
each  carry  cert^  lights  of  given  capacity  and  burning  brightly  applied  to  the 
at  the  time ;  that  you  shall  each  keep  as  near  as  practicable  to  ^^^'^ 
the  starboard  side  of  the  midcbannel ;  and  that  if  meeting  an- 
other vessel  with  a  probability  of  collision,  each  shall  port  her 
helm.  These  are  universal  rules,  not  the  rules  of  navigation,  but 
they  are  what  the  Legislature  has  chosen  in  its  wisdom  to  direct^ 
and  what  we  must  obey,  whatever  may  be  the  consequences. 

Now,  to  come  a  little  closer  to  the  circumstances  of  this  case.  The  main 
the  main  question  is,  whether,  at  the  time  of  the  collision,  the  ^'Shcr  the 
**  Jupiter**  was  provided  with  such  lights  as  are  required  by  the  "  Japitcr**wa» 
statute.     The  proof  of  the  affirmative  lies  upon  the  owners  of  ^u^ts 
the  "  Jupiter.**    By  section  28.  of  the  Act,  the  onus  probandi  is  wq^ired  by 
thrown  upon  the  vessel  proceeding  in  the  case  —  wherever  there  whether  they 
are  not  proper  lights  —  to  show  that  there  were  circumstances  ^«re  burning 
that  justified  her  in  not  having  them ;  and — wherever  steamers  the  time  of 
do  not  put  their  helms  to  port  as  prescribed  by  the  Act  —  to  ^^  coUision. 
show  that  some  incidental  circumstances  rendered  it  impossible 
to  comply  with  that  direction.    The  onus  probandi  is  also  thrown  The  oiii»  pro- 
upon  the  plaintiff  for  other  reasons ;  first,  because  he  alleges  the  ^^j^.^^  „ 
afiirmative;   secondly,  because  the  state  of  the  lamps,  their 
original  condition  and  construction,  and  their  state  at  the  time 
of  the  collision,  are  matters  peculiarly  within  his  knowledge ;  and 
it  is  a  maxim  and  rule  of  law,  which  may  be,  and  has  been  in  well- 
known  cases  carried  to  the  very  greatest  extreme,  that  the  burden 
of  proof  should,  under  all  circumstances,  be  thrown  on  those  who 
have  a  peculiar  knowledge  of  the  subject,  and  peculiar  means  of 
proving  it,  which  do  not  belong  to  the  other  party.     In  this 
particular  case  there  is  another  reason;  the  plea  given  in  on 
behalf  of  the  **  Jupiter  **  expressly  states  that  she  was  sailing 
with  proper  lights,  which  were  burning  brightly  at  the  time  of 
the  collision.     The  plea,  therefore,  undertakes  to  prove  the  fact. 
We  must  consider  whether  these  matters  are  proved. 

It  is  perfectly  true  that  in  the  defence  which  has  been  given 
in,  the  principal  ground  is  that  the  lights  of  the  ^*  Jupiter  **  were 
not  those  required  by  the  regulations  of  the  Act  of  Parliament, 
and  could  not  in  any  weather  be  seen  at  one  quarter  of  the  dis- 
tance required;  that  the  masthead  light  was  not  visible  at  a 
greater  distance  than  a  quarter  of  a  mile,  and  that  neither  of 
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the  side  Ughts  was  visible  at  a  gi*eater  distance  than  about  200 
yards.  In  point  of  factj  the  plea  states  that  the  lamps  were  so 
constructed  that  they  never  could  throw  the  light  to  the  dis- 
tance required  by  the  statute,  and,  at  the  time  of  the  collisicm, 
could  only  be  seen  at  a  very  short  distance,  and  that,  instead  of 
burning  brightly,  they  were  burning  dimly. 

I  will  now  state  as  clearly  as  I  can  the  questions  which  we 
have  to  discuss.     Assuming  —  but  only  for  the  purpose  of 
putting  the  proposition  —  that  you  should  be  of  opinion  that  the 
^^  Jupiter  "  was  not  provided  with  proper  lamps,  then  the  next 
question  will  be,  whether  the  collision  was  occasioned  by  the 
want  of  proper  lights.     If  you  should  be  of  opinion  that  it  was 
so  occasioned,  then,  according  to  the  statute,  the  owners  of  the 
^^  Jupiter  "  cannot  recover,  even  though  the  *^  Swanland  "  was  in 
any  respect  to  blame.     If  the  **  Jupiter "  had  not  the  proper 
lights,  but  that  deficiency  was  not  the  occasion  of  the  coUiaon 
at  all,  she  may  recover  —  I  do  not  say  the  whole  of  the  damage 
—  but  she  may  recover,  because  what  the  statute  haa  done  is 
to  inflict  a  penalty  of  50/.  upon  the  master  for  disr^arding  its 
enactment     In  truth  and  fact,  the  operation  of  the  statute  was 
never  perceived.  In  a  case  tried  at  Common  Law  the  statute  would 
have  no  effect  whatever,  because  the  owners  of  a  vessel  at  all 
wrong  never  can  recover;  but  here  we  proceed  on  diflferent  prin- 
ciples, and  if  both  parties  are  wrong,  the  damage  will  be  divided ; 
each  shall  pay  one  half.     That  is  the  law  of  Admiralty  Courts 
here  and  in  Scotland,  and  it  was  affirmed,  thirty  years  ago,  in 
the  House  of  Lords,  (a) 


(a)  Hay  t.  Le  Nece,  2  Shaw,  Sc. 
Ap.  Ca.  395.,  where  the  law  was  fully 
discussed,  and  all  the  authorities 
cited.  Lord  Oifford,  in  addressing 
the  House  of  Lords,  said  he  had  been 
furnished  by  Lord  StoweU  with  a 
note  of  a  case  in  which  he  and  Sir 
John  Nichol  were  counsel,  in  1789  — 
the  ''PetersfieW  against  the  *•  Judith 
Randolph^"'  in  which  Sir  James  Mar^ 
riott  (assiste<l  by  Trinity  Masters), 
"  pronounced  that  both  ships  were  in 
fault,  and  that  the  *Juaith  Ran- 
dolph *  was  most  in  fault ;  and  de- 
creed that  the  whole  damage  sus- 
tained by  the  owners  of  the  ship 
*  Peterstield '  and  her  cargo,  which 
was  sunk  and  lost,  as  well  as  the 
230/.  damages  and  expenses  given 
i^ainst  the  ship  '  Petersfield,  and 
the  costs  of  suit  here  on  both  sides, 
be  borne  equally  by  the  parties  in 
this  suit.*'      "  So  that,"   said  Lord 


Oiffard,  •*  this  case  shows  most 
clearl3r  that  my  Lord  StaweU  wai 
right  in  [one  of  the  cases  *  to  whidi 
Inaye  referred,  in  saying  this  wai 
the  ancient  rule  of  the  Admiralty.** 
Again,  "*,I  apprehend  that  whit 
was  laid  down  in  the  case  of  the 
**  Woodrop — Sims^^'  is  established  to 
the  law  of  the  Court  of  Admiralty, 
and  has  been  acted  upon,  by  the 
Court ;  and,  my  Lords,  I  have  the 
less  difficulty  in  asking  your  Lord* 
ships  to  come  to  a  decision  of  equally 
apportioning  the  loss  in  this  case;  for 
your  Lordships  must  have  seen,  I 
think,  that  it  would  be  extremely 
difficult  in  this  case  to  balance  the 
degree  of  n^ligence  in  the  one  and 
the  other.  I  think  they  were,  per- 
haps, equally  culpable;  and  I  have 
no  difficulty,  therefore,  in  recom- 
mending to  your  Lordships  to  apply 
the  judgment  of  Sir  James  Marriott, 


>  The    "  Woodrop^Sims;*    2  Dod.  84.      The  •*  Lord  MelmUe,''  Adm. 
Court,  181 6, — not  reported. 
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A  third  question^  however,  may  arise :  Was  the  "  Swanland  "         1855. 
to  blame  for  the  collision  in  any  way  ?  'j'hb  higu 

Let  US  now  consider  the  evidence  upon  the  first  question,  —      Court  of 

whether,  on  the  night  of  the  collision,  the  **  Jupiter  "  was  carry-        

ing  proper  lights.     What  is  the  nature  of  the  proof  to  be  re-         The 
quired  ?     I  apprehend  there  are  two  things  necessary,  —  first,    *  wanland. 
that  the  lamps  should  be  of  the  capacity  required  by  the  statute,    Summmg-up. 
by  which  T  mean  capability  and  power ;  secondly,  that  they  what  is  the 
were  burning  brightly  at  the  time.     It  does  not  appear  to  me  ^^^^^^^^he 
to  ap^rtain  to  this  question,  though  witnesses  have  been  pro-  «« Jupiter's" 
duced  upon  the  point,  what  was  the  state  of  the  lights  at  other    ^^  ^ 
times,  and  certainly  it  does  not  signify,  in  the  slightest  degree, 
what  were  the  lights  on  board  other  vessels  belonging  to  the 
same  owners. 

[The  learned  Judge  having  carefully  summed  up  the  evidence 
upon  the  point,  continued.] 

Now,  the  case  of  the  ''  Swanland,**  as  I  understand  it,  look-  "  SwanlandV 

c&se* 

ing  at  the  pleadings,  and  the  argument  of  counsel,  is  to  this 
effect :  that  no  light  was  visible  from  the  **  Jupiter,"  but  the 
white  light ;  that  they  were  thereby  justified  in  believing  her 
to  be  a  vessel  riding  at  anchor,  and  that  in  that  belief  they  were 
right  in  starboarding  their  helm. 

It  is  not  unimportant,  looking  at  the  state  of  the  morning,  Important  to 
and  the  place  where  the  vessels  were,  to  consider  how  far  off  far  off  the 
they  ought  to  have  seen  each  other,  and  at  what  distance  they  J^^^*  or* 
actually  did  so.     It  is  important  for  two  reasons ;  first,  the  dis-  did  see  each 
tance  at  which  they  were  seen  is  some  evidence  of  a  good  look-  ®   ®'' 
out  or  a  bad  one  ;  secondly,  the  mere  discovery  of  a  white  light 
only,  does  not,  in  all  cases,  though,  perhaps,  it  may  in  this,  jus- 
tify the  conclusion  that  it  proceeded  from  a  vessel  at  anchor.     I 
apprehend  a  white  light  is  much  more  powerful  than  the  side 
lights,  and  the  former  may  be  seen  when  the  latter  are  not 
visible ;  therefore,  it  is  unsafe  to  lay  down  the  rule,  that  because 
the  one  is  seen  and  not  the  other,  the  vessel  must  be  at  anchor. 
As  to  the  distance  at  which  the  two  vessels  respectively  saw 
each  other,  there  is,  as  might  be  expected,  much  discrepancy  in 
the  evidence ;  but  it  appears  to  me  on  the  whole,  that  it  was 
an  extraordinarily  short  distance.     A  great  deal  was  said  as  to 
the  "  Swanland  "  not  being  able  to  see  the  **  Jupiter  '*  in  con- 
sequence of  the  town  lying  behind,  and  the  smoke  of  the  fur- 
naces.    The  evidence  given  as  to  the  smoke  of  the  furnaces 

in  the  case  of  the*  Judith  Randolph.*  found  to  have  occurred.     It  might 

If  your  Lordships  were  to  take  anj  be  extremely  difficult  to  regulate  the 

other  rule,  one  cannot  conceive  any  quantum  of  neglect  on  the  one  side 

mode  of  properly  apportioning  the  and  the  other,  and  to  apportion  the 

loss  which  the  Court  of  Session  have  damages  by  any  other  rule." 
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surprises  me,  but  you  will  form  your  own  opinion  as  to  whether 
it  is  deserving  of  great  weight  or  not. 

The  evidence  from  on  board  the  "  Swanknd  "  is  in  substanoe 
brought  for  the  purpose  of  establishing  two  points :  first,  that 
she  had  a  good  look-out ;  and  secondly,  that  the  lights  of  the 
"  Jupiter  "  burned  so  badly  that  they  were  justified  in  believ- 
ing her  to  be  a  vessel  at  anchor,  and  in  starboarding  their  helm. 
Twelve  witnesses  depose  to  both  these  facts.  The  evidence  is 
very  conflicting ;  but  I  see  no  reason  to  impute  to  the  witnesses 
on  either  side  any  deliberate  intention  to  forswear  themselves. 
No  doubt,  on  both  sides,  the  witnesses  have  a  considerable  bias; 
we  meet  with  it  every  day.  There  is  less  fiagrant  contradiction 
in  this  viva  voce  evidence  than  you,  Gentlemen,  have  had  the 
misfortune  to  witness  on  many  occasions,  when  the  evidence  has 
been  on  paper. 

The  safest  guide  to  any  conclusion  is  to  take  admitted  bctB, 
The  facts  beyond  all  doubt  are,  that  it  was  a  fine  clear  morning, 
that  the  "Jupiter"  was  discovered  at  a  comparatively  short 
distance,  and  that  the  **  S  wanland  ^  starboarded  her  helm.  You 
are  intimately  acquainted  with  the  locality,  and  know  the  state 
of  the  Humber  under  any  circumstances  that  could  occur. 
We  will  now  adjourn,  if  you  please,  and  take  these  facts  into 
consideration. 

After  conference  with  the  Trinity  Masters, 


Judgment 


Both  vessels 
to  blame,  and 
the  damage 
to  be  divided. 


Db.  Lushington  said :  We  have  come  to  the  following  con- 
clusions :  —  We  think  that  the  lamps  of  the  "  Jupiter  **  were  of 
the  proper  construction  and  power,  but  that  it  is  not  proved  to 
our  satisfaction  that  they  were  burning  brightly  and.  properly  at 
the  time, of  the  collision,  though,  at  the  same  time,  we  do  not 
think  that  any  deficiency  of  the  lamps  occasioned  the  collision ; 
wo  are  also  of  opinion  that  whatever  was  the  state  of  the  lamps 
of  the  "  Jui)iter,"  the  "  Swanland  "  was  to  blame  for  starboard- 
ing her  helm,  and  that  the  collision  was  thereby  occasioned. 

Both  parties  are,  therefore,  to  blame,  and  the  damage  must  be 
divided. 

Proctors:  for  the  "Jupiter,"  Coote;  for  the  ''Swanland, 
Goitling, 
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.     •  •  «  Admxraltt 

Blockade  is  a  high  act  of  sovereignty,  and  cannot  be  imposed  by  a  com-    p^ja  Couar. 

mxmder  unless  invested  with  authority  for  the  purpose,  p.  115.  jy^^  20. 1854. 

On  distant  stations  he  is  presumed  to  be  so  invested ;  in  Europe  it  may  be   Jan.  87.  1855. 
different,  ibid. 

Subsequent  adoption  by  his  own  Government  Intimates  the  acts  of  a 
commander,  p.  116. 

It  is  necessary  to  the  due  maintenance  of  a  blockade  that  ingress  and 
egress  cannot  take  place  without  imminent  risk  of  capture,  p.  120. 

The  testimony  of  a  commander-in-chief  is  the  best,  and  sometimes  con- 
clusive evidence,  as  to  the  sufficiency  of  the  blockading  force,  ihid. 

The  legality  of  a  blockade  is  not  affected  by  the  distance  of  the  block- 
ading force,  which  may  be  at  any  distance  convenient  for  closing  the  port 
blockaded,  pp.  122—4. 

A  blockading  squadron  would  invalidate  the  blockade  by  ci^riciously 
permitting  ingress  or  ^ress,  p.  126. 
And  by  an  unjustifiable  absence  from  the  locality,  p.  129. 
A  blockade  having  been  recently  established,  neutrals  may  come  out  with 
a  cargo  laden  before  the  blockade  or  in  ballast,  p.  127. 

Occanonal  elusion  of  the  blockading  force  does  not  invalidate  the  block- 
ade; it  is  violation,  but  not  invalidation,  p.  ISO. 
A  blockade  de  facto  needs  no  notification,  p.  131. 

The  subsequent  publication  of  a  Gazette  cannot  affect  the  legality  of  a 
blockade  de  facto  previously  established,  ibid. 

Early  notification  is  desirable,  but  not  essential  to  the  validity  of  a  block- 
ade deyocto,  p.  133. 

In  interpretmg  documents  relaxing  belligerent  right,  the  most  liberal 
construction  should  be  adopted,  p.  134. 

One  belligerent  cannot  concede  to  another,  nor  assume  to  himself,  a  privi- 
lege of  commerce  prohibited  to  neutrals,  p.  135. 

A  grant  of  licenses  which  might  have  such  an  effect  would  invalidate  a 
blockade,  p.  136. 

The  acts  of  a  subordinate  officer  cannot  affect  the  character  of  a  blockada, 
though  an  individual  claimant  might  plead  such  acts  as  hb  own  special 
justification,  p.  137. 

Notice  to  neutrals  of  a  blockade  de  facto  is  indispensably  necessary,  but 
whatever  brings  it  credibly  to  their  knowledge  is  sufficient,  p.  139. 

Unless  the  blockade  is  notorious,  individual  warning  is  requisite.  Know- 
ledge is  presumed  from  notoriety,  ibid. 

Notoriety  precludes  neutrals  from  approaching  the  port  on  any  pretence 
whatever,  p.  141. 

Knowledge  of  the  blockade,  and  not  the  mode  in  which  such  knowledge 
was  communicated,  justifies  capture,  ibid. 

The  Prize  Court  receives  every  kind  of  evidence  unfettered  by  the  muni- 
cipal law  of  evidence,  ibid. 

Neutrals  are  bound  to  make  inquiry,  and  cannot  plead  ignorance  which  is 
wilful,  p.  145. 

The  blockades  of  Riga  and  the  coast  of  Courland  was  sufficiently  notorious 
to  throw  the  onus  of  proving  his  ignorance  on  the  neutral  merchant  in  etch 
case,  ibid. 
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Ignorance  for  which  the  neutral  Government  b  responsible  is  no  ezcose  to 
the  individual,  p.  155. 

When  the  blockade  is  notorious,  and  no  special  ignorance  proved,  the  dup 
must  be  condemned,  p.  156. 

The  treaties  with  Sweden  of  1661,  and  with  Denmark  of  1670,  coder 
some  specific  privilege  upon  those  countries,  and  remain  unrevoked,  p.  155. 

Revocation  of  one  treatj  by  another  can  only  be  inferred  when  the  tiro 
cannot  reasonably  coexisty  p.  148. 

The  interpretation  of  treaties  belongs  to  the  Ck>urt  of  Admiralty,  but  thdr 
variation  to  the  Government,  p.  151. 

A  treaty  conferring  on  one  neutral  a  right  to  trade  with  blockaded  porti 
would  be  unjust  to  other  neutrals,  and  violate  the  Law  of  Nations,  pp  .151—4. 

The  restrictions  of  blockade  are  justified  only  by  necessity,  which  Kpphn 
to  all  neutrals  equally,  ibid. 

1  HIS  was  the  first  of  a  class  of  cases  arising  out  of  the 
blockade  in  the  Baltic. 

The  '^  Franciska''  sailed  in  March  1854,  under  Danish  co- 
lours, from  Tarragona,  in  Spun,  with  a  cargo  of  wine  and  salt, 
bound  to  Elsinore  for  orders,  and  haying  arrived  ther^  pnh 
ceeded  on  the  14th  of  May  towards  Biga.  On  the  22nd  she 
was  captured  by  her  Majesty's  ship  ^*  Cruizer,"  about  ten  mileB 
E.  S.  E.  of  Lyser  Ort,  on  the  ground  of  an  intention  to  violate 
the  blockade  of  Biga. 

A  claim  was  given  in  on  behalf  of  Mr.  J.  P.  Arboe,  of  Copen- 
hagen, the  owner  of  the  vessel,  for  her  restitution.  It  wis 
alleged  that  the  master  had  orders  to  proceed  to  Biga  if  it  was 
not  in  a  state  of  blockade ;  that  to  ascertain  whether  it  was  so  or 
not,  he  made  inquiries  at  Copenhagen,  and  also  of  her  Majesty's 
ship  ^^  Bosamond,"  but  without  effect ;  and  that  on  descrying 
the  ^^Cruizer,"  he  made  sail  towards  her  with  a  view  of 
making  the  same  inquiry. 

The  Court  had  allowed  further  proof  to  be  brought  in  in  this 
and  the  other  blockade  cases,  and  decided  to  hear  the  arguments 
in  all  before  deciding  any.  The  arguments  occupied  many  days, 
but  as  they  were  noticed  seriatim  in  the  course  of  the  judgment, 
it  is  not  thought  necessary  to  give  them  separately. 

The  QueerCs  Advocate,  The  Admiralty  Advocate,  Dr.  Jenner, 
and  Dr.  Deane,  appeared  in  the  different  oases,  for  the  captors; 
and  Dr.  Addams  and  Dr.  Twiss  for  the  claimants. 


Judgment. 
Jan.  27. 

The  judgment 
of  the  Court 
will  rest  en- 
tirely upon 
the  principles 
laid  down  by 
Lord  Stowell. 


Dr.  LusniNGTON.  In  the  judgment  I  am  about  to  pro- 
nounce upon  the  question  relating  to  blockades  in  the  Baltic,  it 
will  be  my  earnest  endeavour  to  found  my  decision  upon  the 
principles  laid  down  by  Lord  Stowell  in  the  numerous  cases 
which  it  fell  to  his  lot  to  determine,  and,  in  adducing  reasons 
for  the  conclusions  to  which  I  may  come,  I  shall  be  anxious  to 
resort  to  none  which  would  not  be  in  strict  conformity  with 


THE  ECGLEBIASTICAL  AND  ADMIRALTY  REP0BT8.  115 

the  prinoiplea  forming  the  foundation  of  those  great  judgments,     ,  ^^^^'  , 
— 'judgments  which  haye  been  the  delight  and  admiration  of  the    Adiobaltt 
world;  and  I  adopt  those  principles  and  reasons  not  solely  on  PwmCodbt. 
account  of  their  authority  or  intrinsic  merit>  nor  because  the         «p„ 
decisions  of  the  Court  of  Admiralty  were,  with  scarcely  an  "Fbamcsmka." 
exception,  upheld  by  the  Court  of  Appeal,  and,  more  espe-     Judgmmt 
cially,  were  sanctioned  by  that  most  eminent  Judge,  Sir  William 
Grant,  but  also  because,  so  far  as  I  know,  they  were  adopted  as  a 
part  of  the  Law  of  Nations  by  the  most  celebrated  jurisprudents 
in  the  United  States.    Indeed,  I  am  content  to  take  the  law  ^^^^^u 
of  blockade  in  the  words  of  Chancellor  Kent  (a)    I  do  not  gtated  hj 
read  these  passages,  because  they  are  familiar  to  all,  but  I  ^^^^^ 
repeat  that  they  contain  the  doctrine  by  which  I  intend  to  be 
guided. 

I  purpose,  in  the  first  instance,  to  address  myself  to  the  ^^^f^^^. 
general  questions,  which  may,  possibly,  affect  all  or  most  of  gider  general 
the  cases ;  having  disposed  of  them,  I  shall  then,  so  far  as  may  S^^^lhe^' 
be  necessary,  consider  each  particular  case,  and  what  distinc-  irhole  cIsm  of 
tions  ought  to  be  made.  ,  ^^^ 

Assuming,  for  the  moment  only,  that  certain  blockades  were  ^*^?*^ 
established  or  attempted  to  be  established  by  Sir  Charles  Na-  Napier  in- 
pier  in  the  Baltic,  the  first  question  which  has  been  raised  is,  ^^^jj^^ 
whether  Sir  Charles  Napier  was  invested  with  adequate  autho-  establish 
rity  to  establish  blockades  in  those  sew.  blockades? 

What  is  the  law?    Lord  Stowell  states  it  in  the  "  Henrick  Blockade  a 
and  Maria  "  (J)  and  in  the  **  Rolla  "  (c),  where  he  says,  a  de-  gover^ty. 
claration  of  blockade  is  a  high  act  of  sovereignty.   The  doctrine 
is  this,  that  it  appertains  to  the  Government  of  a  belligerent 
country  to  declare  blockade ;  that  no  commander,  of  his  own 
authority,  can  declare  a  blockade ;  he  must  be  directly  or  indi- 
rectly empowered  by  his  Government  so  to  do  by  adequate 
instructions  according  to  the  circumstances  of  the  case.     It  is  On  distant 
not  necessary  for  a  commander  on  a  distant  station  to  have  a  JJJi^ders^^' 
special  authority  to  impose  a  particular  blockade.     He  must  be  supposed  to 
supposed  to  carry  with  him  such  a  portion  of  the  sovereign  them  sufficient 
authority  as  may  be  necessary  to  provide  for  the  exigences  of  authority  for 

xi-  •  Ti7"xi_  ^  X        XX-  •      -CI  'x  I.     ^^c  purpose. 

the  service.     With  respect  to  stations  in  Europe  it  may  be 
different. 

In  all  this  I  fully  concur,  and  it  comes  to  this,  that  Sir  There  is  no 
Charles  Napier,  in  order  to  declare  a  valid  blockade,  must  have  cTNapier's 
had  adequate  instructions  from  his  own  Government.     These  instructions, 

•  1     /.  1       ^  1       1      c      T»  though  the 

instructions  are  not  before  the  Court,  and  whyr    xSecause,  claimants 
when  the  objection  was  first  taken,  and  afterwards,  when  re-  J^^J  ^^® 
peated,  I  offered  to  cause  a  letter  to  be  written  to  the  Admi'- 

(a)  l^KenVs  Qom.  $  7.  p.  145.         (b)  1  Bob.  148.  (c)  6  Bob.  365. 
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1855. 


Admiraltt 
Prize  Court. 

The 

"  FRANCZgRA.  *' 

Judgment 

Bat  there  is 
proof  that  he 
had  safficient 
authority. 

Sabseqaent 
adoption  by 
the  Home  Go- 
vernment le- 
gitimates the 
acts  of  a  com- 
mander. 


The  OazeUeg 
prove  the 
adoption  of 
Sir  C.  Napier*! 
measores. 


ralty  requesting  to  be  informed  how  far  the  instructioiiB  giTOii 
to  Sir  Charles  Napier  authorized  the  imposition  of  blockades  (a), 
and  this  offer  was  not  accepted.  I  must  say  that  the  olgeetion 
comes  with  a  bad  grace  from  the  claimants,  who,  if  doubts 
there  were,  had  an  opportunity  of  haying  them  cleared  np  by 
the  most  competent  authority. 

But  apart  from  any  such  information,  I  am  of  opinion  that 
the  Court  has  satisfactory  proof  that  the  blockades  imposed  bj 
Sir  C.  Napier  were  imposed  by  competent  authority. 

In  the  case  of  the  **Bolla/*  Lord  Stowell  diBimcdj  lays  down 
the  doctrine  that  the  adoption  by  the  Home  Government  of  an 
enterprise  which  included  blockades,  though  originally  unde^ 
taken  without  appropriate  instructions  for  that  particular  pur- 
pose, would  have  the  effect  of  legitimating  all  the  acts  done  bj 
the  commander,  so  far,  at  least,  as  the  subjects  of  other  countiks 
are  concerned;  and  on  that  principle  he  affirmed  the  blockade 
of  Monte  Video* 

There  is  conclusive  evidence  in  this  case  that  her  Majesty's 
Government  not  only  adopted  all  that  Sir  Charles  Ni^ner  hid 
done,  but  that  those  acts  were  done  by  virtue  of  due  authority 
previously  conveyed.     The  Gazettes  {b)  of  June  16.,  July  12., 


(a)  Dr.  Twiss  submitted  that  that  authority,  or  subsequent  confixna- 
would  not  affect  the  question,  which  tion  by  nis  own  Government,  niijbi 
was,  whether,  by  the  Law  of  Nations,  legitimate  a  commander*8  acta  at 
neutrals  were  boimd  to  conclude,  between  himself  and  them,  but  not 
without  notice,  that  Sir  Charles  Na-  as  respects  neutrals. 

pier  bad  such  authority;  that  such 

(b)  Numb.  21562.  IS55. 
THE  LONDON  GAZETTE.  —  PUBLISHED  BY  AUTHOBTIT. 

Fbidat,  June  16. 1854. 
Foreign  Office^  June  16.  1854. 

**  It  is  hereby  notified,  that  a  commimication  has  been  received  by  the 
"  Lords  Commissioners  of  the  Admiralty^  from  Vice-Admiral  Sir  Charies 
**  Napier,  commanding  her  Majesty's  naval  forces  in  the  Baltic,  dated 
**  Hango  Bay,  2Sth  May^  1854,  informing  their  Lordships  that  the  ports  of 
"  Libau  and  Windau,  on  the  coast  of  Courland,  and  other  ports,  roads, 
*'*•  havens,  or  creeks,  from  lat.  55^  53'  north,  to  as  far  north  as  Cape  Dager 
"  Ort,  including  the  ports  of  Bica,  Femau,  and  all  other  ports,  rous, 
"  havens,  or  creeks  in  the  Gulf  of  Kiga  were  then  in  a  state  of  blockade  by 
"  a  competent  force : " 

'*  Ihat  all  ports,  roads,  havens,  or  creeks,  eastward  from  Cape  Dager 
"  Ort,  including  Hapsal,  Wormso  Island,  Port  Baltic,  Bevel,  and  other 
*^  intermediate  ports  on  the  coast  of  Estbonio,  as  far  as  Ekholm  Light 
«*  [situated  in  lat.  59«  43'  north,  longitude  25^  48'  east]  ;  and  from  thence 
**  in  a  northwest  direction  as  for  as  Helsingfors  and  Sveabonz,  on  the  coast 
'^  of  Finland ;  continuing  westward,  Baro  Sound,  Hango  Head,  Oro,  sad 
**•  Abo,  including  the  Aland  Archipelago  and  intermediate  ports ;  &om  thence 
**  north,  including  Nystad,  Biorneborg,  Christinestadt,  Vasa,  Walgrond 
**  Islands,  Little  Carleby,  lacobstad.  Great  Carleby,  Lahte,  Kahiwki, 
**  Brahestad,  Uleaborg,  Karle  Island,  Tio,  Grestila,  Tornea,  Ned.  Tones, 
*^  [situated  in  lat.  (about)  65<>  50^  north,  longitude  24«  15'  east,!  and  all  iB- 
'*  termediate  Russian  ports,  roads,  havens,  and  creeks  in  the  Gmf  of  Botluiiii 
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and  August  11.  all  distinctly  recognize,  adopt,  and  enforce  the  '  • 

measures  of  blockade  instituted  by  Sir  Charles  Napien     That    Admiralty 

Prize  Court. 

•*  and  all  the  before-mentioned  ports  and  places,  are  and  were  then  in  a  state  '^ 

"  of  strict  blockade  by  a  competent  force.  ^  _  ^^^       „ 

"  And  it  is  hereby  further  notified  that  all  the  measures  authorized  by  "  Franciska. 

'*  the  laws  of  nations  and  the  respective  treaties  'between  her  Majesty  and  Judgment, 
^  the  different  neutral  powers,  will  be  adopted  and  executed  with  respect  to 
^  all  Tessels  which  may  attempt  to  violate  the  said  blockade.** 

Numb.  21571.  2189. 

Supplement  to  the  *^  London  Gazette  "  of  Tuesday  the  11th  of 

July.  —  Published  by  Authority. 

Wbdkisdat,  July  12. 1854. 
Foreign  Office,  July  12.  1854. 

"  It  is  hereby  notified,  that  the  Lords  Commissioners  of  the  Admiralty 
^  have  been  informed  by  Vice- Admiral  Sir  Charles  Napier,  K.C.B.,  com- 
^  manding  her  Majesty^s  naval  forces  in  the  Baltic,  that,  on  and  front  the 
**  26M  of  June  lasty  a  strict  and  effective  blockade  was  actually  established 
^  by  the  combined  fleets  of  her  Majesty  and  of  his  Imperial  Majesty  the 
*^  Emperor  of  the  French,  of  the  various  ports  in  the  Gulf  of  Finland  as 
^  hereafter  specified ;  that  is  to  say  :  The  whole  of  the  ports  in  the  Gulf  of 
^  Finland  to  the  eastward  of  Helsingfors  and  Sweaborg,  on  the  Finland 
^  shore,  including  Borgo,  Lovisa,  Fythis,  Frederikshamn,  Werolax  Bay, 
^Yiborg,  Biorko  Sound,  and  all  intermediate  ports,  roads,  havens,  and 
"  creeks,  to  Cape  Lubovki,  m  lat  60°  5'  north,  and  long.  29*  56'  east.** 

'*  iSrom  Cape  Lubovki  the  line  of  blockade  crosses  to  Tolboukin  Light, 
"  inmiediately  off  Cronstadt,  then  across  southward  to  off  the  town  of  Borki, 
« in  the  province  of  Saint  Petersburgh,  in  lat.  59''  57'  north,  long.  29*»  28' 
«*  cast" 

**  That  a  complete  blockade  of  Cronstadt  and  Saint  Petersburgh  has 
**  been  effected  by  the  combined  fleets,  which  anchored  off  Cronstadt  on  the 
^  26th  instant. 

**  Proceeding  westward,  the  line  of  blockade  extends  from  Borki  to 
**  Karavalda  Island,  thence  to  Dolgoi  Ness,  and  from  Dolgoi  Ness  to  Kol- 
^  genpia  Point,  which  includes  the  Bight  of  Koporia,  from  thence  to  Kour- 
^  goulo  Point,  which  includes  Louga  Bay,  then  the  river  Narva,  and  the 
^  whole  coast  of  Esthonia  and  adjacent  islands  to  Eldiolm  Light,  situated  in 
"  lat  59°  43'  north,  long.  25°  48^^  east" 

**  And  it  is  hereby  furUier  notified,  that  all  the  measures  authorized  by 
^  the  laws  of  nations,  and  the  respective  treaties  between  her  Majesty  and 
^  the  different  neutral  powers,  will  be  adopted  and  executed  with  respect  to 
*^  all  vessels  which  may  attempt  to  violate  the  said  blockade.** 

Numb.  21582.  2507. 

Supplement  to  the  ^*  London  Gazette^^  of  Friday,  (lie  11th  of  * 
August.  —  Published  by  Authority.^ 

Monday,  August  14.  1854. 
Foreign  Office,  August  11. 1854. 

'*  With  reference  to  the  notifications  of  blockades  of  certain  Russian 
"  ports  in  the  Baltic  Sea,  published  in  the  GazeUes  of  the  I6th  of  June  kutt 
**  and  of  the  I2th  of  July  last,  it  is  hereby  notified  that  the  Lords  Comiuis- 
**  sioners  of  the  Admiralty  have  received  further  information  from  Vice- 


^  These  cases  were  heard  on  the     supplement  on  tJie  I4th  was  strongly 
admission  of  claim  on  the  I5ih  of     commented  upon  by  counsel. 
August.     The   publication   of  this 

13 
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,  ^^^^'  ,  is  more  than  enough  to  dispose  of  this  objection ;  bendes^  this 
Admiralty  Court  cannot  pronounce  itself  ignorant  of  what  ail  the  world 
Prize  Coubt.  knows,  viz.,  that  one  of  the  primary  objects  of  the  great  arma- 

The 

''Framciska.**  "  Admiral  Sir  Charles  Napier,  K.C.B.,  commanding  her  Mmestj^n  naral 

.  "  forces  in  the  Baltic ;  from  Captain  Key,  R.N.,  of  her  Majesty  a  ship  *  Am- 

Judgment.       u  c  phjon,'  senior  officer  off  the  coast  of  Courbnd ;  and  from  William  James 

"  Hertslet,  Esq.,  British  Vice-Consul  at  Memel,  relating  to  such  blockades, 

**  which  information  is  as  follows  :  viz^  Sir  Charles  Napier  states,  that 

*' '  On  and  from  the  17 th  of  April  kut,  all  Russian  ports,  roads,  har- 
"  hours,  and  creeks,  from  lat.  55^  53'  0"  N.,  long.  21**  3'  0"  E.,  to  Cape 
*'  Dager  Ort,  in  lat.  fi8°  55'  0"  N.,  long.  22*»  6'  O'^E.,  mcludin^  espedaUj 
**  the  ports  of  Lihau,  Windau,  Riga,  and  Femau,  were  placed  m  a  state  of 
*^  strict  blockade  by  a  competent  force  of  her  Majesty's  snips.** 

"  On  and  from  the  26th  ofAprU  last  the  Russian  ports  of  Helsingfon 
'*  and  Sweaborg,  and  all  Russian  ports,  roads,  hayens,  and  creeks  to  the 
**  westward  of  Helsingfbrs,  as  far  as  Hango  Head,  in  lat.  59^  48^  C' N., 
"  long.  22''  53'  0"'  E.,  were  in  like  manner  blockaded.'* 

^*  On  and  from  the  20th  of  May  hut  the  Russian  ports  of  Hafinl, 
^  Warmso  Islands,  Port  Baltic,  Reyel,  and  all  Russian  ports,  roads,  hayens, 
*'  and  creeks  on  the  coast  of  Esthonia,  from  Cape  Dager  Ort  to  Ekholm  Li^ 
"  (situate  in  lat.  59**  43'  0"  N.,  and  long.  25*  48'  0"  E.),  were  placed  in  a 
^  state  of  strict  blockade  by  a  competent  force  of  her  Migesty's  snips.** 

*^  On  and  from  the  26th  of  June  Uuty  the  Russian  ports  of  AgC,  tha 
**  islands  of  Oro  Onto,  and  the  Aland  Archipelago,  Nystad,  Bjomebot|^ 
**  Christinestad,  Wasa,  the  Walgrund  Islands,  New  Carleby,  Jacoostad,  (M 
'*  Carleby,  Lohto,  Kalajoki,  BrsSiestad,  Uleaborg,  Carlon  luand,  Ijo,  Grestfla, 
'*  Kemie,  and  all  Russian  ports,  roads,  havens,  and  creeks,  from  Hango 
"  Head,  m  lat.  59*>  48'  0"  N.,  long.  22*»  58'  0"  E.,  to  Ned  Tomea  (included), 
**  situate  at  the  head  of  the  Gulf  of  Bothnia,  in  lat.  (about)  66°  50^  0"  N., 
"  long.  24°  15'  0"  E.,  were  placed  in  a  state  of  strict  bloid^ade,  by  a  con* 
"  petent  force  of  the  allied  neets." 

**  On  being  joined  by  the  French  squadron,  in  the  Gulf  of  Finland,  cm 
"  tAe  13(A  June^  the  duties  of  blockading  in  the  Gul^  and  elsewhere,  wert 
'*  henceforward  conjointly  carried  into  eSect.*'  * 

(1) 

*^  Copry  of  an  Official  Communication  from  Captain  Key,  TLS^  cf 
'^  her  Majesty's  ship  *  Amphion,'  to  W.  J.  Hertslet,  Esq., 
''  British  Yice-Consul  at  Memel." 

*^  Her  Majeity'e  ship,  *  Amphion,*  Memd  Boadt, 

"  Mav  12.  1854." 
"Sib, 
"  I  haye  the  honour  to  request  you  will  inform  her  Britannic  Majesty's 
"  consuls  at  Riga,  Libau,  and  Windau,  that  those  ports  are  now  strictly 
"  blockaded,  and  that  any  yessel  leaying  them,  after  the  I5th  ofMauy  with  a 
*^  cargo,  or  part  of  a  cargo,  on  board,  will  be  detained  and  sent  to  England 
"  or  France  for  condemnation." 

^*  This  information  is  to  be  publicly  made  known  at  those  ports.** 

"  (Signed)  "  A.  Cooper  Kbt, 

"  Captain  and  Senior  Officer." 
"  W.  J.  Hertslet,  Esq., 

*'  British  Vice- Consul,  MerndT 

(2.) 
"  Copy  of  an  Official  Communication  from  W.  J.  Hertslet,  Esq^ 
"  British  Yice-Consul  at  Memel,  to  Ci^ptain  Key,  ILN.,  her 

^*  Majesty's  ship  *  Amphion.'  " 

''  British  Vice-Consulaie,  Memel, 
'« Jme  8.  1854." 

"SiB, 

"  I  haye  the  honour  to  inform  you,  tbat  immediately  on  receipt  of  year 
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ment  entrusted  to  Sir  Charles  Napier  was  the  institution  of     ,  ^^^'  . 

blockades  against  the  coasts  and  towns  of  Russia.     This  Court  Adhdultt 

has  unifonnlj  acted  upon  such  notoriety^  and  has  never  deemed  Pm^Coum, 


**  letter  of  12th  May,  wluoh  I  received  on  the  same  day,  I  communicated  ^  Fbaxgzixa.* 
"  the  contents  of  that  letter  to  r  j       s 

"  Mr.  Grialer,  Hanoverian  ComuI  at  MemeL"  JwlgmmU. 

**  Mr.  Schiller,  Swedish  and  Norwegian  Consul  at  Memel.** 

**  Mr.  Schroder  Sund,  Danish  Consul  at  MemeL** 

*'  Mr.  Hoefhnann,  for  Holland,  Consul  at  Memel,  and  likewise  to  a 
**  number  of  merchants  on  the  Exchange  of  this  town,  and  to  several  Riga 
^  and  Libau  merchants  who  were  there.* 

**  1  likewise  informed  his  Excellency  Lord  Bloomfidd,  that  I  had  com- 
**  municated  the  subject  of  your  letter  to  the  Consuls  of  Neutral  Powers  at 
*•  Memel." 

"  (Signed)  '•  W.  J.  BMRtsusur 

**  Capiain  Cooper  Kev^ 

'« Memd  BooMeadT 

(3.) 

*<  Copy  of  an  Official  Report  from  Captun  Key.  R.N.,  her  Majesty's 
"  ship  *  Amphion,*  to  Vice- Admiral  Sir  Charles  Napier. 

" » Amphion;  off  Windau, 
"  Junt  14. 1854. 

"SiB, 

**  Her  Majesty's  ship  under  my  orders  haying  detained  several  vessels 
^  belonging  to  neutral  nations  for  attempting  to  violate  the  blockade 
**  established  on  this  coast,  and  sent  them  to  England  for  legal  adjudication, 
"  in  accordance  with  Articles  9.  and  10.  of  the  Admiralty  instructions  on 
(<  the  subject,  I  have  the  honour  to  report,  for  your  information,  the  cir- 
««  cumstances  under  which  the  said  vessels  have  been  captured,  the  manner 
'*  in  which  the  blockade  has  been  carried  out,  and  other  points  which  may 
**  be  of  importance  to  the  Court  of  Admiralty  commissioned  to  take  cog- 
««  niaance  of  this  question.** 

**  Three  points  must  be  prOved  to  condemn  these  vessels  as  lawful 
"prices:"  — 

^*  Ist.  That  an  effective  blockade  has  been  established.'* 

**  2nd.  That  the  vessels  detiuned  attempted  to  violate  this  blockade.*' 

"  3rd.  That  they  were  aware  of  its  existence." 

**  Regarding  the  first  point,  I  have  the  honour  to  inform  you  that 
*'  since  May  9th,  when  I  was  first  entrusted  with  the  blockade  of  tnis  coast 
'*  (at  which  time  I  found  her  Maje8ty*s  ships  *  Conflict*  and  ^Cruizer,* 
*'  on  the  station,  which  vessels  had  been  blockading  since  April  20th)  two 
*'  ships  have  been  ordered  to  cruize  off  the  entrance  of  the  Gulf  of  Riga, 
*'  a  passage  limited  by  the  shoals  to  a  breadth  of  three  miles,  this  entrance 
**  has  never  been  left  without  one  vessel.  Two  other  ships  have  been  con- 
«« tinually  passing  between  Windau  and  Memel  within  sight  of  the  coast." 

'^  No  doubt,  in  a  few  instances,  vessels  have  succeeded  in  evading  the 
'*  cruizers  under  cover  of  the  night  and  the  fogs,  which  have  been  so  pre- 
'^  valent,  that  the  nimib^  of  vessels  boarded  is  of  itself  a  proof  that  vigilance 
^'  has  been  exercised." 

**  The  second  point  is  readily  ascertained,  by  a  reference  to  the  definition 
**  which  has  been  sent  in  each  vessel  by  the  Captain  of  the  ships  detaining 
^^  her,  in  which  the  locality,  the  course  the  vessel  was  steering,  and  the  direo« 
''  tion  of  the  wind  are  stated." 

**  With  respect  to  the  third  point,  the  knowledge  of  the  blockade,  great 
*<  care  has  been  necessary  to  prevent  injury  to  innocent  vessels.  The  cap- 
*'  tured  vessels  come  under  two  heads,  —  those  attempting  to  enter  the 
**  blockaded  ports,  and  those  leaving  them.  As  regards  uie  former,  the 
"  captains  of  tier  Majesty's  ships  received  orders,  that  if  the  slightest  rea- 
**  sonable  doubt  existed  as  to  we  captain  or  the  owner  of  the  vessel  being 
**  informed  of  the  blockade,  she  was  to  be  sent  away  with  a  notification  to  that 
^  effect  on  his  papers.** 

«'  Under  these  orders^  154  vessels  have  been  warned  off  since  April  20th, 
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^^^^'  ,     itself  under  the  necessity  of  asking  for  strict  proof  of  that  which 
ADNIRAI.TT    no  one  reasonably  doubted. 
PiazB  Ck>roT.       j  pronounce  that  this  objection  is  wholly  untenable. 

Tag  II.  The  next  questions  have  reference  only  to  the  blockade 

••Fbanciska,"  of  Riga^  Windau,  and  Libau«  and  therefore  my  observations 
Judgment  will  at  present  be  confined  to  the  blockade  of  those  places ;  or, 
Question,—  perhaps  it  may  be  said,  to  the  coasts  of  Courland. 
Was  the  force ;  It  was  objected  that  the  force  destined  to  perform  this  service 
qi^etomain^  '^^  inadequate  to  maintain  the  blockade.  This  is  a  questi<m 
tun^the  block-  distinct  from  the  due  maintenance  of  the  blockade ;    and  I 

intend  to  consider  them  as  separate  matters. 
Dae  mamte-  J  need  not  now  state  with  perfect  accuracy  what  is  a  legal 

blockade  if  maintenance  of  a  blockade.  As  a  general  description,  the 
and^ei^^  places  asserted  to  be  blockaded  must  be  watched  by  a  force 
dangerous.        suffident  to  render  the  egress  or  ingress  dangerous ;  or,  in  other 

words,  save  under  pecuUar  drcumstances,  as  fogs,  violent 
winds,  and  some  necessary  absences,  the  force  must  be  suffident 
to  render  the  capture  of  vessels  attempting  to  go  in  or  oome 
out  most  probable. 

Is  it  proved,  by  satisfactory  evidence,  that,  on  the  present 
occasion,  the  force  appointed  for  the  duty  was  competent  to  the 
performance  of  it  ? 
As  to  tbe  snffi-  ^hat  the  testimony  of  the  commander  on  the  station  is  ad- 
ciency  of  ^e  missiblc  evidence  for  such  purpose,  there  is  an  authority  to 
evidCTce  is  which,  even  if  my  own  opinion  difiered  therefrom,  I  am  bound 
coroM^er-in-  *^  <^efer,  —  the  judgment  in  the  Court  of  Appeal  pronounced 
chief.  by  Sir  W.  Grant  in  the  "  Nancy. ^  {a)    But  the  authority  of  that 

case  goes  much  further ;  for  the  opinion  of  the  commander-in- 
chief  on  the  station,  that  the  force  employed  was  adequate  to 

**  although  nearly  all  of  them  passed  through  the  Sound,  communicatiiip  at 
'*  Elsinore,  which  scarcely  allows  a  doubt  to  exist  of  their  knowledge  ofthe 
**  blockade.  Neyerthelesi>,  I  deemed  it  my  duty  to  show  as  much  leniencj 
'*  to  neutrals  as  was  compatible  with  the  interests  of  the  Allied  Powers 
^  Four  vessels  only  have  been  detained  for  attempting  to  enter  the  ports. 
"  Two  of  these  contained  coal,  and  were  without  proper  papers ;  the  others 
^  were  fVom  Copenhagen,  and  confessed  their  knowledge  of  the  blockade." 

"  To  insure  that  the  residents  in  the  blockaded  ports  should  not  plead 
*'  imorance  of  their  condition,  I  wrote  the  accompanying  letter  (Enclosure 
^  No.  1.)  to  the  British  Vice-Consul  at  Memel,  the  contents  of  which  were 
"  published  in  the  Berlin  Gazette^  and  were  publidy  made  known  at  Bigs, 
"  Libau,  and  Windau.    Mr.  Hertslet*s  answer  (No.  2.)  I  enclose,*' 

*'  Notwithstanding  this,  several  vessels  have  taken  in  cargoes,  and  left 
^  Riga ;  they  have  therefore  been  detained,  and  sent  to  England  for  adjudi- 
"  cation." 

"  (Signed)  "  A.  Cooper  Kjbt,'* 

'*  Captcdn  and  Senior  Officer  on  the  Coast  of  Conrlsnd.** 

"  Vice-Admiral  Sir  Charles  Napier,  K.C.B., 
*♦  Cammander4n^Chie/,  Sfc.  ffc.  Sfc/* 

.  (a)  1  Acton,  64* 
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maintain  the  blockade,  was  considered  by  the  Court  of  Appeal      ,  ^^^^'  . 
as  a  suffident  ground  on  which  to  form  their  judgment.     Sir     Admibaltt 
fF.  Grant  said:  —  "As  it  appears  the  commander  on  the   ^mze Cqubt. 
station  considered  the  force  employed  completely  adequate  to         xhb 
the  service  required  to  be  performed,  we  feel  it  necessary  to  •'FaANcisKA." 
rely  on  his  judgment,  and  condemn  the  vessel  as  prize  to  the     jydgme»L 
captors."' 

I  must  then  first  examine  what  the  commander-in-chief  has  Sir  C.  Napier 
deposed  on  oath  upon  this  point.     Sir  C.  Napier,  in  his  affidavit  g^^^  of 
date<f  Sept  9.  1854,  amongst  other  things,  deposes  that  on  the  the  force. 
17th  of  April  he  placed  the  ports  of  Libau,  Windau,  and  the 
Gulf  of  Biga  under  strict  blockade,  and  the  *^  Conflict,"  the 
**Cruizer,"  the  "Archer,"  and  the  '*  Desperate"  were  stationed  off 
that  coast,  with  orders  to  midntsan  the  blockade ;  that  on  the  9th 
of  May  the  "  Amphion"  was  added ;  that  he  has  received  from  the 
officers  in  command  their  logs,  and  has  been  officially  informed 
that  the  blockade  has  been  strictly  maintuned,  and  that  he 
verily  believes  such  information  to  be  true. 

It  is  true  that  Sir  C.  Napier  does  not  in  so  many  words 
assert  that  the  blockading  squadron  was  sufficient  for  the  pur- 
pose, but  the  inference  that  he  considered  it  so  to  be  is  irre- 
sistible ;  for  he  never  could  have  deposed  that  he  believed  that 
the  coast  had  been  strictly  blockaded  by  the  force  he  despatched 
for  such  purpose,  unless  at  the  same  time  he  believed  it  was 
capable  of  doing  what  was  reported  to  have  been  done. 

I  am  of  opinion,  therefore,  that  I  have  the  same  evidence  of  Hib  evidence 
the  adequacy  of  the  force  appointed  to  maint»n  the  blockade  as  proof  of  the 
existed  in  the  case  of  the  "  Nancy ^^^  and  was  deemed  by  the  avennent 
highest  authority  sufficient  proof  of  the  averment. 

I  am  not  only  bound  by  the  authority  of  the  **  Nancy y^  but  my  Where  Acre  is 
own  opinion  entirely  concurs  with  it ;  still,  that  case  must  not  be  "^^ony  ^ 
pressed  too  far.     I  am  of  opinion  that  if  the  declaration  of  a  *?  the  suffi- 
commander-in-chief  on  a  station,  that  the  blockading  force  is  blockading 
adequate  for  the  purposes  intended,  is  not  met  by  conflicting  ^^^^^  ^^^^  ^^ 
evidence,  it  ought  to  be  received  as  conclusive;  unless,  indeed,  mander-in- 
I  could  conceive  a  case  in  which  the  commander-in-chief  would  ^JUJ^^  ^^^' 
so  certify ;  yet,  it  should  appear,  even  to  a  landsman,  that  such 
certificate  could  not  meet  the  exigences  of  the  law,  or,  in  other 
words,  that  the  conunander  was  mistaken  in  his  notion  of  what 
was,  in  law,  an  effectual  blockade.     Where  there  was  con- 
flicting evidence,  though  I  should  pay  the  attention  justly  due 
to  the  testimony  of  the  conunander-in-chief,  yet  I  should  not 
hold  myself  absolutely  bound  by  it ;  I  should  draw  my  con- 
clusion from  a  consideration  of  the  whole  evidence  before  me. 

I  cannot  think  that  the  facts  of  the  case  raise  any  suspicion ;  "^^  ^^^''^  ^^ 
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I  can  see  no  reason  to  suppose  that  a  force  of  three  or  four  * 
steam-vessels  was  not  perfectly  adequate  to  blockade  the  coast 
of  Courland,  from  Libau  to  Lyser  Ort,  a  distanoe  of  about 
eightj-^five  miles.  Indeed,  I  am  satisfied  that  evidence  to  es- 
tablish the  fact  according  to  precedent  and  the  law  of  this 
Court  has  been  adduced  to  justify  the  conclusion  that  the  force 
appointed  to  blockade  that  coast  was  adequate  to  an  eflEkaent 
discharge  of  that  duty. 

III.  I  shall  now  consider  the  question  whether  the  port  of 
Biga^  and,  I  may  say,  all  the  Russian  ports  within  the  Gtilf  of 
Biga,  Pernau,  and  others,  could  be  legally  blockaded  by  a  foroe 
stationed  off  Lyser  Ort     Let  me  first  considex'  the  facts,  and    • 
then  see  how  the  law  will  bear  upon  them. 

Captain  Key,  after  having  stated  that  he  was  appointed  to 
command  four  ships,  and  that  he  stationed  two  between  Memdl 
and  Libau,  goes  on  to  say,  '^  that  the  two  other  ships  wen 
ordered  to  remain  off  the  entrance  of  the  Gulf  of  Riga  and  nesr 
Lyser  Ort,  where  is  the  only  passage  for  ships  passing  in  and  out 
of  the  Gulf  of  Riga ;  that  the  said  passage  is  limited  by  shoab 
to  the  breadth  of  three  miles ;  that  the  sidd  position  is  the  best 
and  most  efficient  which  can  be  taken  by  a  ship  or  shifie  block- 
ading the  Gulf  of  Riga  and  the  ports  which  are  within  the  Gulf 
of  Riga,  the  only  approach  to  which  it  entirely  commands,  m 
the  northern  passage  is  impracticable  for  sailing  ships^  and  ii^ 
in  fact,  never  used  by  vessels  of  any  description  except  fishing 
and  other  small  boats,  and  ships  so  stationed  off  Lyser  Ort  are 
also  within  sight  of  the  port  of  Windau." 

It  follows,  then,  that  it  is  perfectly  practicable  for  a  vessd  of 
war,  especially  a  steamer,  stationed  near  Lyser  Ort,  at  the  en- 
trance of  the  Gulf,  to  prevent  the  ingress  and  egress  of  vessels 
into  and  from  the  Gulf,  and,  consequently,  to  and  from  til 
places  within  it.  Indeed,  the  distance  of  three  miles  is  so  short, 
that  the  practicability  of  so  closing  the  entrance  is  self-^evident 

It  is  true,  that  in  this  mode  of  blockade,  there  are  no  ships 
regularly  stationed  immediately  close  to  the  towns  of  Riga  or 
Pemau,  or  any  other  town  in  that  vicinity ;  and  it  is  also  true, 
that  all  the  coast  within  the  Gulf  forms  a  part  of  the  Russian 
dominions. 

As  such  a  blockade  is,  beyond  all  question,  a  justifiable 
measure  of  warfare  against  Russia,  the  question  is,  whether 
neutral  nations  have  a  right  to  oomplain  thereof?  In  whit 
respects  are  they  aggrieved  more  by  a  blockade  of  this  kind 
than  by  one  where  the  blockading  force  is  stationed  more  ia- 
mediately  off  the  coast  or  town  blockaded  ? 

It  is  not  a  question  of  efficiency,  for  it  is  obvious  that  suoh  a 
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blockade  as  this  of  the  Gulf  of  Riga,  may  be  more  completely      ,  ^^^^-  , 
muntained  than  that  of  many  other  towns  or  coasts,  because     ADimiALTr 
the  distance  to  be  guarded  is  less.     Then,  what  is  the  distinc-   ^"*^  Court. 
tion  ?    Why,  that  the  blockading  force,  though  performing  its         rp^ 
office  with  equal  efficiency,  is  stationed  at  a  greater  distance  "  Frakcuka.  ** 
from  the  place  blockaded.     I  confess  that  I  do  not  perceive      Judgment 
how  any  ingenuity  of  reasoning  can  conjure  up  a  grievance  to  ^^  affbcted  by 
neutrab  from  a  blockade  of  this  description.     Can  the  grievance  the  dutance  of 
depend  upon  the  comparative  distance  which,  in  different  cases^  f^^^  ^^^^  ^^ 
the  blockading  force  may  be  stationed  from  the  place  blockaded  ?  P^  ^^oc^- 
If  so,  at  what  distance  would  the  blockade  be  valid,  and  at 
what  not?     Where  is  the  arbitrary  limit,  and  why  should  an 
arbitrary  limit  be  fixed?     To  me  it  is  abundantly  manifest  that 
the  true  criterion  whereby  the  l^ality  of  a  blockade  shall  be 
established,  is  not  the  place  where  the  blockading  force  is  sta* 
tioned,  nor  its  distance  from  the  plaoe  blockaded,  but  the 
capability  of  the  foroCf  wherever  stationed,  to  maintain  the 
blockade* 

I  will  examine  whether  there  is  any  authority  on  this  ques-  T^  doctrine 
tion,  remembering  always  the  terms  of  the  proposition,  that  the  by  auSority. 
whole  of  the  coast  purported  to  be  blockaded  is  part  of  the 
dominions  of  the  enemy.     What  are  the  words  of  Chancellor 
Kentf  —  '^The  squadron   allotted  for  the  execution  of  the  Cbanceilor 
blockade  must  be  competent  to  cut  off  all  communication  with 
the  interdicted  place  or  ports*"  (a)    This  is  the  true  test,  and 
not  the  distance  of  the  blockading  squadron. 

All  Lord  StowelVs  definitions  are  the  same  in  substance.    He  Lord  StoweU, 
tells  us  that  a  blockade,  to  be  legal,  must  be  efficient ;  and  if 
efficient,  it  is  enough. 

No  authority  to  the  contrary  has  been  or  can  be  cited. 

This,  too,  is  the  doctrine  to  be  collected  from  the  case  of  the  The  LordM  of 
"  Nancy  "  (i),  abready  cited.  The  inquury  of  the  Lords  of  Appeal  ^^^°^ 
was  not  whether  the  place  blockaded  was  an  island,  or  a  part  of 
a  gulf,  or  the  distance  the  ships  were  stationed,  but  whether  the 
force  employed  was  completely  adequate  to  the  services  to  be 
performed. 

There  is  another  case  which  came  under  the  consideration  of  Lord  Ten- 
Lord  TenterdeUy  when  Lord  Chief  Justice  of  the  King's  Bench. 
It  was  the  case  of  Naylor  and  Othen  v.  Taylor  (c?),  and  related  Blockade  of 
to  the  blockade  of  Buenos  Ayres.     It  was  contended  by  the  B««noi  Ayres. 
present  Lord  Campbell,  then  coimsel  in  the  cause,  'Hhat  no 
breach  was  proved.    It  does  not  uppear  that  there  was  any 

(aS  1  Kent's  Com.  146.  (c)  1  Moo.  &  M.  207. 

(b)  1  Acton,  64.;  vide  also   the 
*^Frederkk  AMke;'  1  Bob.  86. 
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^^^^*  ,      port  to  which  the  notified  blockade  applied  nearer  than  Buenos 

Admiralty     Ayres  itself,  which  was  one  hundred  miles  distant  and  more 

Prize  Court,  fj.^^  ^j^^  pij^.^  of  capture.     A  blockade  cannot  properly  emt 

rpjj^         at  such  a  distance ;  or  at  least  vessels  cannot  understand  that  it 

"Francmka."  does  so,  and  are  not  guilty  of  a  breach  of  blockade.'* 

JudffmenL  Lord  TenterderCs  observations  were  these :  —  "  The  distance 

The  biockad-  ^^  *^®  blockading  fleet  from  the  ports  declared  in  blockade  is 
ing  force  may  certainly  Considerable ;  but  I  know  no  precise  iimit  of  distance 
tance^nve-'  which  can  be  fixed.  I  should  say,  as  at  present,  advised,  thst 
nient forshut-  the  blockading  fleet  may  be  at  any  distance  convenient  for 
port  blockaded,  shutting  up  the  port  blockaded,  not  obstructing  any  other,**— 

that  is,  a  neutral  port,  —  *<  and  that  was  the  case  here ;  for 
Monte  Video  was  open,  and  we  do  not  learn  that  there  were 
any  ports  not  in  a  state  of  blockade  higher  up  the  river.  I 
think,  therefore,  that  the  blockading  fleet  might  lawfully  be 
stationed  off  Monte  Video.**  Therefore,  compare  the  riva 
Plate,  the  breadth  of  that  river,  and  the  point  where  the  block- 
ading squadron  was  stationed  with  the  passage,  off  Lyser  Or^ 
of  not  more  than  three  miles,  and  see  whether  the  case  to  whidi 
I  have  now  adverted  is  not  an  authority  even  much  stronger. 
Blockade  of  In  the  course  of  the  argument  reference  was  very  properly 

Hoii^  ^        made,  as  I  think,  to  the  blockade  imposed  by  Great  Britain  on 

the  coasts  of  HoUand  in  1799.      That  blockade  was  deedied 

just  and  legitimate,  though  many  of  the  squadron  maintuning 

the  blockade  were  necessarily  stationed  at  great  distances  from 

the  ports  intended  to  be  affected  by  the  blockade,  and  large 

spaces  of  sea  intervened  between  them. 

Two  requisites       I  am  satisfied,  both  on  principle  and  authority,  that  the 

^  *  ?^^*^'  requisites  to  a  blockade  are  only  two :  Ist,  that  the  ports  to  be 

blockaded  be     blockaded  shall  be  hostile  territory ;  2nd,  that  the  blockading 

Siafthefo^     force  could  so  act  as  efficiently  to  maintain  it.     Both  these 

efficiently         requisites  existed  in  the  present  case,  and  therefore  I  say  that 

maintain  it       ^^^  blockade  of  Riga  was  legitimate. 

Qaestion,—  I  next  proceed  to  consider  what  was  done  to  constitute  the 

adcmafntoSa^  blockade,  and  whether  the  blockade  was  maintained  with  that 
with  the  ne-  strictness  which  is  necessary  for  its  legal  maintenance.  For 
nessT^  * "° "    ^^8  purpose  I  shall  consider  the  evidence,  both  affirmative  and 

negative;  premising,  however,  that  I  reserve  for  subsequent 
investigation  the  whole  question  of  notice. 
The  prcsump-        I  will  first  obscrvc  that,  assuming  the  force  deputed  to  per- 

offi^ers^dTs-  ^"^"^  ^^  ^^^7  ^^®  Competent,  a  point  already  disposed  of,  some 
charged  their     presumption  fairly  follows  that  the  officers  did  dbcharge  their 

^  ^'  duty,  unless,  indeed,  it  should  appear  that  they  either  miscon- 

ceived their  duty  or  neglected  it. 

rc.  Napier*8      Sir  Charles  Napier  deposes  tLat  on  the  17  th  of  April  he 

idence. 
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placed  the  coast  of  Courland  under  blockade,  and  he  mentionB      .  ^^^'  , 
the  four  ships  appointed  to  that  duty.     On  the  9  th  of  May  the     Admiraltt 
« Amphion''  was  added  to  the  squadron.     The  "Desperate'*  ^"" ^^^' 
may  have  been  withdrawn.  The 

As  none  of  the  ships  now  brought  before  me  for  adjudication  "Fbanciska.** 
were  captured  before  the  21st  of  May,  it  does  not  appear  to  me      Judgment 
necessary  at  this  moment  to  endeavour  to  fix  the  precise  day 
before  that  time  when  the  blockade  might  actually  have  com- 
menced;   but  I  will  examine  the  evidence  as  to  the  actual 
maintenance  of  the  blockade. 

Captain  Douglas,  one  of  the  first  who  joined  the  blockading  Oapt.  Doa- 
squadron,  deposes  that  he  is  the  commander  of  the  "  Cruizer,"  glas'seyidence. 
and  joined  the  squadron  then  blockading  the  coast  of  Courland  on 
the  15th  of  ApriL  He  remained  on  that  station  till  the  25th 
of  August,  but  with  very  considerable  absences,  —  no  less  than 
about  38  days.  Where  the  *^  Cruizer  "  was  during  that  interval 
I  have  no  means  of  knowing.  Captain  Douglas  then  deposes 
that  during  all  the  time  he  was  on  the  station  he  rigorously 
maintained  the  blockade,  and  he  subjoins  a  list  of  69  vessels 
which  he  boarded. 

Captain  Heathcote,  commander  of  the  '^  Archer,''  joined  the  Capt  Heath- 
squadron  on  the  9th  of  May,  and  he  deposes  to  having  assisted  ^^  ^^* 
in  maintaining  the  blockade  from  that  period  till  the  12th  of 
September,  also  with  certain  intervals,  amounting  only  to  14 
days,  or  thereabouts ;  during  that  period  he  examined  41  vessels 

Captdn  Cumming,   who  succeeded  Captain  Foote  in  the  capt  Cam- 
command  of  the  "  Conflict,"  performed  a  similar  duty  from  the  ^^'  ®^' 
11th  of  May  to  the  14th  of  September.     He  was  absent  during 
33  days.     He  examined  42  ships. 

Captain  Key,  in  the  ^'  Amphion,"  had  the  command  of  this  Capt  Key's ; 
squadron,  which  he  assumed  on  the  9th  of  May.     He  states  ®^'^*'"^  - 
that  two  of  the  squadron  were  stationed  off  Lyser  Ort,  two  be- 
tween Windau  and  Memel,  and  that  they  so  remained  until  the 
11th  of  July,  *^  with  such  intermissions  only  as  were  necessary 
for  coaling,  watering,  or  other  exigences  of  the  service." 

What  were  the  positions  of  the  blockading  ships  after  the 
11th  of  July  does  not  so  distinctly  appear  from  this  affidavit; 
but  Captain  Key  swears  that  the  blockade  was  maintained  up  to 
the  19th  of  September,  the  date  of  the  affidavit. 

To  this  affidavit  is  attached  a  list,  not  of  all  the  vessels 
boarded  by  the  ^*  Amphion,''  but  of  those  bound  to  Russian 
ports,  nearly  all  to  Riga,  being  eighteen  in  number. 

Without  attempting  with  any  accuracy  to  ascertain  the  whole 
number  of  vessels  so  searched,  it  appears  from  this  statement 


126 


THE  ECCLESIASTICAL  AND  ADMISALTr  BEFOBTS. 


X%56. 

^-     >■    '^ 

Adiobaltt 

Pbisk  Coubt. 

Th]b 
^Fbancuka.*' 

Judgment, 

Sir  C.  Napier 
proves  that 
the  officers  did 
their  duty,  and 
that  the  block- 
ade was  effi- 
ciently main- 
tained. 


Prm&faek 
the  blockad# 
is  proved  to 
have  been  effi- 
ciently main- 
tained. 

What  evidenoe 
is  there  to  the 
contrary  ? 


Objection, — 
that  ships  were 
allowed  to  go 
in  and  out 


Blockade  hav- 
ing been  es- 
tablished, it  is 
not  legally 
competent  to 
the  squadron 
to  allow  in- 
gress or  egress 
at  pleasure. 


that  they  exceeded  160  aearched ;  '^  some  proof  that  the  aqnadnm 
were  not  wholly  negligent  of  their  duty. 

But  there  is  a  much  more  competent  judge  than  I  oan  pretand 
to  be,  who  has  had  under  his  consideration  all  the  logi  and  all 
the  official  dispatches  of  the  officers  employed  in  ihia  aerrice. 
Sir  Charles  Napier  deposes,  '*  that  he  has  from  time  to  tima  ia 
the  course  of  their  public  duty,  received  from  the  offinon  ia 
command  of  the  said  ships  the  logs  of  the  proceedinga  of  looh 
shipsi  and  has  been  officially  informed  by  the  said  offieers^  and 
fully  believes,  that  from  the  said  17th  of  April  up  to  the  praient 
time,  to  wit,  the  9th  day  of  September,  1854,  the  said  blockade 
has  been  strictly  maintained,^ 

If  Sir  Charles  Napier,  with  this  evidence  before  him,  with  ik 
means  of  forming  a  correct  judgment,  has  come  to  the  oon<da<> 
sion  that  the  blockade  was  duly  maintained,  I  think  that  a 
Judge  sitting  in  tins  chair  would,  in  the  absence  of  conflictiog 
testimony  upon  such  evidence,  feel  himself  compelled  to  oome 
to  a  similar  conclusion ;  and  I  think  so  also,  more  especially  be» 
cause  if  Sir  fV.  Grant  deemed  the  opinion  of  a  ooinpumdar4a- 
chief  adequate  evidence  of  the  competency  of  a  aquadvpn  to 
execute  a  blockade,  i  fortiori,  tnultum  h  fortiori,  auoh  opini<m 
would  be  of  force  when  the  question  was  of  its  actual  maiiite^ 
nance,  and  when  the  evidence  from  which  the  eondasion  was  to 
be  drawn  consisted  of  logs  and  other  statements,  upon  wkidi 
none  but  a  nautical  person  can  form  a  very  satisfactory  judg- 
ment. 

I  am  of  opinion,  therefore,  judging  only  from  this  evideooe, 
and  the  opinion  of  Sir  Charles  Napier,  that  I  must,  prima  facU, 
consider  the  blockade  to  have  been  adequately  maintained* 

But  this  is  a  primd  fade  opinion  only ;  I  must  now  exa- 
mine the  opposing  evidence  in  these  cases,  to  see  whether  any 
facts  or  circumstances  are  proved  which  ought  to  lead  to  the 
conclusion  that  those  officers  are  mistaken  in  their  notions  of  the 
maintenance  of  a  blockade,  or  that  in  truth  the  blockade  was 
not  adequately  enforced. 

Many  objections  of  this  kind  have  been  raised.  I  will  notice 
them  in  order.  First,  it  has  been  sdd  that  many  ahips  were 
allowed  to  go  in  and  some  out  of  the  port  of  BigBf  with  the 
consent  of  the  blockading  squadron,  or  one  of  theoif 

What  is  the  law,  and  what  is  the  proof  of  the  &ct?  I  appre- 
hend the  law  to  be,  that  when  a  blockade  has  been  establidied 
by  notification,  or  de  facto,  for  so  long  a  space  of  time  that  all 
neutral  nations  must  be  taken  to  be  cognizant  thereof,  it  is  not 
legally  competent  to  the  blockading  squadron  to  aUow  ingress  or 
egress  at  their  pleasure,  and  that  if  they  do  so,  the  blockade 
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oannot  be  enforced  againat  other  neutml  veaielfl.    But  when  a      ,  ^^^^'  , 

blockade  de  facto  has  been  recently  constituted^  then  it  is  the  Admibaltt 

privilege  of  the  neutral  trader  to  come  out  of  the  port  blockaded  P^^b  Coubt. 
with  a  cargo  laden  before  the  blockade  was  imposed,  and  the         rp^^ 

duty  of  the  blockading  ships  to  allow  such  vessel  to  pass.     The  **Fbawci«ea.** 
officer  of  the  blockading  vessel  must,  from  a  consideration  of     Judgment. 

time  or  other  circumstances,  form  the  best  judgment  he  can  Neutrals  may 

-,  come  out  with 

S0  to  whether  the  cargo  was  taken  in  before  the  blockade  com-  a  cargo  laden 
menced  or  not     They  have  no  very  satisfactory  means  of  inves-  ^^^^^^0^  In 
tigating  such  questions,  because  all  they  can  do  when  they  ballast. 
examine  a  vessel  comiug  out  of  a  blockaded  port  is  to  make  ^^  ^  difficult  to 

know  when  a 

inquiry  of  the  master,  who  is  clearly  a  person  greatly  interested  cargo  was 
in  making  a  representation  to  his  own  advantage.     Should  the  ^^' 
commander  of  any  such  blockading  ship  occasionally  miscarry 
in  his  judgment  it  could  not  be  seriously  contended  that  the 
blockade  was  thereby  invalidated. 

Of  course,  neutral  vessels  in  ballast  might  leave  the  port 
Then  as  to  ingress.     To  allow  any  vessel  to  enter  would  ^^^^\^^^ 
elearly  be  a  breach  of  duty  and  an  illegal  relaxation  of  the  bound  to  de- 
blockade  ;  but  it  by  no  means  follows  that  because  a  cruizer  may  ^^^a^ 
not  allow  a  vessel  to  enter  that  he  is  therefore  bound  to  detain  proaching  the 
her.     On  the  contrary,  it  is  his  duty,  if  he  has  reasonable  ground  p^^t ;  in  some 
to  believe  that  the  master  had  no  knowledge  of  the  blockade,  to  cases  he  should 
warn  her  off,  and  not  detiun  her.     If  such  be  the  law,  what  are 
the  facts?     Is  there  the  slightest  proof  that  the  vessels  compos-  There  is  af- 
ing  the  blockading  squadrons  at  any  time  voluntarily  relaxed  that  the  block- 
the  blockade  by  permitting  egress  or  ingress  contrary  to  the  law  ^^°«  ?^^.^^ 
regulating  such  questions  ?     That  no  such  neglect  of  duty  or  permitted  in- 
omission  to  perform  it  took  place,  the  affidavits  of  all  the  officers  ^"^^^"^ 
commanding  all  the  cruizers  fully  prove.     They  state,  one  and 
all,  that  no  vessel  was  allowed  to  come  out  except  in  ballast,  or 
because  they  had  adequate  reason  to  believe  that  the  cargo  was 
taken  on  board  before  the  blockade  took  place ;  that  no  ingress 
waa  allowed  to  any  vessel  whatever ;  but  that  they  did  as  they 
were  bound  to  do,  —  warn  off  every  vessel  intending  to  enter 
which  they  conceived  might  be  approaching  the  blockaded  ports  in 
possible  ignorance  of  the  blockade,  detaining  only  those  which 
from  circumstances  they  deemed  knowingly  and  wilfully  to  be 
attempting  to  violate  the  blockade. 

The  Court  listened  with  the  attention  justly  due  to  the  many  Claimants' 

11  !•!  1  If  /.fi«         counsel  passed 

able  argmnents  which  were  advanced  on  the  part  of  the  claim-  over  the  most 
ants,  but  I  confess  I  marvelled  much  that  so  little  notice  was  unportant  evi- 

'  .  r    1       dence  for  the 

taken  of  this,  the  most  important  evidence  on  the  part  of  the  Crown. 
Crown— -most  important,  because  if  neither  discredited  nor  con- 
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1855. 

' . ' 

Admiraltt 
Pbizb  Coubt. 

The 
"  Franciska.  ** 

Judgment, 

• 

There  is  no 

contradictory 
evidence  apon 
the  point. 


Blockade  is 
efficient  when 
ingress  and 
egress  are 
attended  with 
evident  danger 
of  capture. 

It  is  a  question 
of  degree. 


No  force  could 
prevent  vessels 
entering  a  port 
sometimes  by 
night ;  in  fogs 
or  adverse 
winds. 


tradiotedy  it  established  a  great  leading  fact,  viz.,  that  there 
maintained  a  blockade  de  facto. 

But  what  evidence  is  there  to  the  contrary  ?  Direct  evidence 
of  neglect  of  duty,  or  of  inefficiency  to  perform  it,  there  is 
none*  There  is  no  evidence  of  any  ships  being  allowed  to  go 
in  or  to  come  out  with  the  permission  of  the  squadron  contrBiy 
to  law.  There  is^  however^  evidence  brought  in  on  the  part  of 
the  claimants^  showing  that  a  certain  number  of  ships  did  enter 
the  port  of  Biga  notwithstanding  the  blockade.  Assuming  the 
fact  to  be  so>  such  fact  furnishes  no  evidence  against  the  affi- 
davits of  the  captors,  that  they  permitted  no  violation  of  the 
blockade ;  it  is  not  even  said  or  contended  that  a  angle  one  of 
those  ships  which  entered  Biga  did  so  with  the  consent  or  oon- 
nivance  of  the  captors. 

Then  to  what  point  can  this  evidence  tend?  To  one  only;  it 
is  legitimate  evidence,  not  to  prove  but  to  tend  to  prove,  that  the 
blockading  force  was  not  adequate  to  the  full  discharge  of  the 
duty  entrusted  to  it ;  and  this  brings  me  to  the  consideration  of 
the  question,  whether,  seeing  what  was  done  and  what  was  not, 
the  Court  ought  to  hold  that  the  blockade  was  adequately  main- 
tained, or  that  the  port  of  Biga  was  so  insufficiently  invested 
that  ingress  might  take  place  without  evident  danger. 

This  is  a  mixed  question  of  law  and  fact.  To  decide  it  pro- 
perly, the  whole  evidence  on  both  sides  must  be  weighed  and 
contrasted,  and  not  only  the  evidence  as  to  facts  showing  the 
number  of  vessels  which  entered  the  port,  and  the  number  pre- 
vented, warned  oiF,  or  captured,  but  all  the  peculiar  circum- 
stances of  the  blockaded  port  must  be  borne  in  mind. 

Wliat,  then,  is  an  efficient  blockade,  and  how  has  it  been 
defined,  if,  indeed,  the  term  definition  can  be  applied  to  such  s 
subject  ?  The  one  definition  mentioned  is,  that  egress  or  en- 
trance shall  be  attended  with  evident  danger ;  another,  that  of 
Chancellor  jKe72^  (a),  is,  that  it  shall  be  apparently  dangerous,  (i) 

All  these  definitions  are  and  must  be,  from  the  nature  of 
blockades,  loose  and  uncertain ;  the  maintenance  of  a  blockade 
must  always  be  a  question  of  degree,  —  of  the  degree  of  danger 
attending  ships  going  into  or  leaving  a  blockaded  port.  Nothing 
is  further  from  my  intention,  nor,  indeed,  more  opposed  to  my 
notions  of  the  Law  of  Nations,  than  any  relaxation  of  the  rule 
that  a  blockade  must  be  efficiently  maintained ;  but  it  is  per- 
fectly obvious  that  no  force  could  bar  the  entrance  to  absolute 


(a)  1  Kent's  Com.  146. 

{h)  In  the  convention  between 
Greut  Britain  and  Russia,  on  the 
17th  of  June  1801,  a  blockaded  port 
was  declared  to  be  "  tliat  where  there 


is,  by  the  disposition  of  the  power 
which  attacks  it  with  ships  stationary 
or  sufficiently  near,  an  evident  dan* 
ger  in  entering," 
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certainty ;  that  vessels  may  get  in  and  get  out  during  the  night,  ,            . 

or  fogs,  or  violent  winds,  or  occasional  absence ;  that  it  is  most  Admiraltt 

difficult  to  judge  from  numbers  alone.     Hence,  I  believe  that  *"'  Cquet, 

in  every  case  the  inquiry  has  been  whether  the*force  was  com-  ths 

petent  and  present,  and  if  so,  the  performance  of  the  duty  was  "I^'bakcxska.'* 

presumed ;  and  I  think  I  may  safely  assert,  that  in  no  case  was  Judgmemt. 

a  blockade  held  to  be  void  when  the  blockading  force  was  on  Sc^kSe^miwt 

the  spot  or  near  thereto,  on  the  ground  of  vessels  entering  into  not  be  judged 

.        -  .•  .1  1     •  j» J   alone  by  the 

or  escaping  from  the  port,  where  such  ingress  or  egress  did  numbers  which 
not  take  place  with  the  consent  of  the  blockading  squadron,  f 7^^^® 
I  asked  if  there  was  such  a  case ;  none  has  been  produced.  force. 

A  very  elaborate  argument  was  addressed  to  the  Court  to  The  blockade 
prove  that  the  blockading  force  was  not,  at  certain  periods,  Zl^^^i^-^u 
upon  the  station,  or,  rather,  was  not  off  Lyser  Ort ;  and  most  were  proved 
certainly,  if  the  fact  could  be  established,  that  from  incom-  ^^J^ 
petency  or  neglect  of  duty  that  force  was  not  present  in  its  fiabiy  absent 
proper  place  at  times  and  seasons  when  there  was  no  legal  lo^tyf 
exception  to  justify  its  absence,  the  validity  of  this  blockade 
could  not  be  sustdned.    But  what  was  the  evidence  resorted 
to  for  the  purpose  of  establishing  so  important  a  position  of 
facts?     Beference  was  made  in   some  detail  to  entries   in  This  is  not 
the  logs  of  the  cruizers ;  for  many  reasons  I  consider  myself  P"*^^* 
incompetent  to  form  any  such  sweeping  conclusion  frt>m  the 
entries  in  the  logs.    First,  the  logs,  at  times,  contain  expres- 
sions wholly  unintelligible  to  me,  and,  I  apprehend,  to  all  who 
are  not  possessed  of  nautical  experience.     Secondly,  I  do  not 
know  at  what  particular  part  of  the  coast,  how  far  off  Lyser 
Ort,  or  how  close  to  Filsund,  would  be  the  best  station  to  main-* 
tain  the  blockade.     Thirdly,  I  apprehend  that,  according  to 
circumstances,  places  at  a  considerable  distance  from  each  other 
may  be  selected,  and  that  winds  and  currents  may  have  much 
to  do  with  the  situation.     Fourthly,  that  there  must  be  winds 
which  prevent  at  one  time  ingress,  at  another  egress,  to  sailing- 
Vessels,  and  that  the  position  of  the  blockading  force  will  be 
altered  accordingly. 

I  fully  admit,  however,  that  the  fact  of  vecAels  entering  the 
blockaded  port  is  evidence  always  to  be  considered. 

For  these  reasons,  I  think  that  any  judgment  I  could  form 
from  such  data  would  not  be  warranted  by  former  practice,  and 
most  liable  to  error.  To  this  I  may  add  that  I  should  act 
against  authority  in  entirely  overthrowing  the  evidence  of  those 
persons  who  were  on  the  spot  and  are  possessed  of  nautical 
knowledge ;  and  I  will  also  observe  that  that  opinion  given  by 
Sir  Charles  Napier,  has  been  again  notified  through  the  act  of 
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ISfftf. 


Admibaltt 
Pbiss  Couet. 


The 
**  Fbamozska." 

Jndgmeni* 

The  lists  pro- 
duced tend 
strongly  to 
show  the  effi- 
ciency of  the 
squadron. 


The  violation 
of  a  blockade 
against  the 
consent  of  the 
blockading 
force,  cannot 
invalidate  it 


the  Admiralty;  thereby  ihowkig  that^  in  their  judgmentt  the 
force  was  competent  for  the  purpose* 

Again,  take  the  list  which  is  found  on  the  one  aide  and  on 
the  other.  Assuming  the  list  produced  by  the  daimanta  to  be 
a  correct  list,  I  find  that  according  to  that,  from  May  22Dd  to 
June  13 thy  seventeen  vessels  entered  Biga ;  from  May  22nd 
to  July  26th,  nine  vessels  went  out  of  Biga,  of  whioh  aevend 
were  captured.  Now,  take  the  other  list;  from  April  15di 
to  May  31st,  not  less  than  103  vessels  were  examined,  that  k, 
during  a  period  of  about  six  weeks, — a  fact  I  ahall  hereafter 
advert  to  again. 

Now,  it  does  appear  to  me  to  be  very  di£Soult  to  say^  even 
from  these  statements,  that  egress  from  and  ingress  to  this  por^ 
was  not  a  matter  of  evident  danger. 

But  allowing  for  a  reasonable  number  of  these  vessels  esosp* 
ing  by  night  or  during  fogs,  all  which  would  not,  in  the  slif^iteit 
degree,  affect  the  validity  of  the  blockade,  how  many  came  out 
in  broad  daylight  and  were  not  exposed  to  examination  ?  Thtn 
is  not  one  iota  of  proof  that  a  single  vessel  did  come  out,  ai4 
indeed,  it  was  very  improbable  that  any  would  make  sueh  at* 
tempt ;  but  assuming  that  a  third  of  the  number  did  so,  can  il 
reasonably  be  contended,  looking  at  the  number  boarded,  tfast 
there  was  no  danger  to  such  vessels  in  effecting  their  egren? 
Is  a  mere  violation  of  a  blockade,  against  the  consent  of  the 
blockading  force,  to  invalidate  it  ?  Is  there  any  case  or  au- 
thority for  such  a  position  ?  In  the  case  of  the  blockade  of  the 
coasts  of  Holland,  in  1799,  can  it  be  supposed  that  many,  verf 
many  vessels  did  not  evade  that  blockade  ?  When  we  see  tin 
cases  which  came  before  the  Court  of  Admiralty  in  that  day, 
does  it  not  almost  follow  as  a  matter  of  certainty  that  then 
were  numerous  cases  in  which  that  blockade  was  broken  ? 

K  such  a  doctrine  as  this  could  be  maintained,  the  right  of  s 
belligerent  to  establish  a  blockade  would  become  a  nonentitj* 
No  port  could  be  hermetically  sealed.  I  then  am  of  opinka 
that  I  have  ample  evidence  that  the  blockading  force  was  ade- 
quate to  the  duljr  to  be  performed ;  satisfiuitory  proof  that  all 
the  oflScers  of  the  squadron  did  their  duty,  and  nothing  to 
oppose  it  but  the  escape  of  some  ships,  all  of  which  might  be 
accidental,  and  one  which  unquestionably  did  not  take  plsee 
with  the  consent  or  by  permission  of  the  blockading  squadron. 

I  cannot  think  that  this  blockade  is  invalidated  by  reason  of 
the  circumstances  I  have  just  investigated. 


Objection,—  I  will  now  consider  the  argument  that  the  blockade  catdd  ntlt 

ze^^hnit'the    ^^^  ^  ^^9^^  existence  until  after  stated  periods ;  and  I  wish,  80 
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fiur  M  may  Ibe^  not  to  mix  up  this  part  of  the  ease  with  another  ^  ^^^^*  . 
most  important  diyition  of  the  lubjecty  yiz«9  whether  and  when  Admisajutt 
it  became^  to  nse  a  short  expression,  a  matter  of  notoriety.  PwmCoubt, 

It  has  been  contended  that  this  blockade  could  not  be  in         xhb 
existence  before  a  gi^en  time,  and  that  by  reason  of  the  publi-  *•  FaAMCMXA." 
cation  in  the  Gazette.  Judgmtmu 

[The  learned  Judge  then  stated  the  contents  of  the  three  ^,^?«^*,^ 

^^  .   . _  °  blockade  could 

Gazettes,  (a)]  legally  exist. 

What  are  the  inferences  to  be  drawn  from  these  facts?  Thcsabse- 
First,  it  is  dear  that  any  blockade  constituted  by  Sir  C.  Na-  S^o/SS^"*' 
pier  would  acquire  no  legal  validity  in  addition^  to  what  it  Gazette  cannot 
originally  possessed,  or  by  way  of  confirmation  and  appro-  gaiityofs 
bation  of  the  exercise  of  the  authority  given  to  him,  before  Wockade  de 
the  actual  puMication  in  the  Gazette;  or,  in  other  words,  the  Tioosly  esta- 
Gazette  cannot  convert  a  blockade  de  facto  into  a  blockade  by  ^^^^ 
notification  from  the  State  itself  before  such  notification  be 
published.     Up  to  the  date  of  such  notification,  a  blockade  de 
fado  must  depend  on  its  own  l^ality,  and  be  subject  to  all  the 
rules  attending  a  blockade  de  facto^  as  distinguished  from  a 
Uookade  by  notifioition ;  but  I  am  at  a  loss  to  comprehend  on 
what  reasoning  it  can  be  maintained  that  a  blockade  de  facto 
is,  either  as  to  the  time  it  commenced  or  its  validity,  dependent 
upon  the  period  of  its  notification  by  the  Government. 

If  a  conunander4n«chief  imposes  a  legal  blockade  de  factOf  A  blockade  de 
and  maintains  it,  does  the  law  require  that  it  should  be  affirmed  n^^tion.^^ 
or  confirmed  or  notified  by  his  Gbvemment? 

I  am  not  aware  that  any  such  proposition  was  advanced 
before  the  hearing  of  this  case,  nor  that  any  authority  can  be 
found  for  it.     No  doubt  it  is  much  more  convenient  that  every  Thongb  it  may 
blockade  de  facto  should  be  conununicated  as  soon  as  possible  ^^n^t^Uta 
to  the  Home  Government,  and  by  the  Government  be  duly  eatabUshment 
notified ;  and  for  obvious  reasons.     Such  blockade  immediately  m^catedlui 
becomes  a  blockade  by  notification,  and  obtains  also  the  ad-  ^^^ » known, 
vantage  of  such  a  blockade  over  a  blockade  de  facto.     But 
suppose  a  blockade  de  facto  is  not  notified  at  all,  is  it  less  a 
legal  blockade  ?    Is  there  any  authority  for  contending  that  a 
blockade  de  facto^  of  however  long  continuance,  must  of  neces- 
aty,  and,  to  muntain  its  vitality,  be  notified  by  the  Home 
Gk>vemment  at  all?    And  have  there  not  been  blockades  de 
factOy  and  many  never  notified  by  the  Home  Government,  and 
that,  ex  cenfessoj  from  all  the  authorities  ? 

Lord  Stowell  said,  in  the  *'  Vrow  Judith'^  (i),  that  though  a  This  la  the 
fiormal  public  notification  would  always  be  most  desirable,  yet  ^^^^"^^ 

(a)  ilfi^,  p.  116.  (6)1  Rob.  152.  ^^UhT^^^ 
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1855.        it  is  sometimes  omitted  in  practice ;  and  he  added^  iluit  it  mi^lit 
Adwralty    commence  de  facto;  and  went  on  to  state  some  of  the  requisites 
Prize  CouKT.  of  such  a  blockade. 

"Z  If,  then,  it  be  not  necesciary  to  have  any  such  notification 

^Franciska."  from  the  Home  Grovemment  at  all,  how  can  a  late  notification 
Judgment,     l^^^c  any  retrospective  effect  to  invalidate  a  blockade  with  re- 
IfDotification    spect  to  neutnds?    If  a  blockade  de  factoy  with  all  its  pro 
saryrthTdrfay  visions  for  the  protection  of  neutrals,  be  valid,  how  can  they 
thereof  cannot   be  injured  by  the  delay  or  absence  of  notificatbn  ? 
iblockad&  ^  really  doubt  if  it  has  been  intended  that  snch  delay  of 

notification  is  a  proof  that  there  was  not  a  blockade  de  facto  ac- 
tually imposed  before ;  but  if  such  was  the  drift  of  the  aiga- 
ment,  the  "answer  is  the  fiict  itself  proved  by  the  affidavits  of 
Sir  Charles  Napier,  and  the  other  evidence  to  which  I  have 
referred. 
A  neatral  lias  *      Even  supposing  that  Sir  C.  Napier  omitted  to  make  doe 
evertocom^"  communication,  or  that  the  Home  Grovemment  thought  fit  to 
plain  of  such     delay  the  publication  of  the  notification,  or,  if  yoa  please,  ne- 
^'  glected  it  —  I  cannot  rationally  put  the  proposition  stronger— 

what  right  has  a  neutral  subject  to  complain  of  this  ?  Has  he 
a  right  to  say,  why  did  you  not  sooner  convert  a  blockade  it 
facto  into  a  blockade  by  notification  ?  Is  not  a  blockade  it 
facto  fenced,  for  the  protection  of  neutrals,  by  stringent  and 
more  rigid  rules,  to  prevent  injustice  being  done  ?  and  can  it  be 
averred  that  he  is  more  sorely  pressed  by  a  blockade  defaitb 
than  by  one  by  notification  from  home  ?  In  how  many  casei 
can  there  be  no  such  notification,  such  as  the  China  Seas,  tbe 
Pacific,  and  even  the  coast  of  the  Brazils  ?  In  how  many  cases 
nearer  home  may  the  communication  be  delayed  from  a  varietj 
of  circumstances  ? — from  misapprehension,  as  supposing  Sir  (X 
Napier  thought  that  the  communication  of  his  intention  imme- 
diately to  blockade  was  sufficient,  or  delayed  to  do  so  till  Ui 
other  measures  were  more  advanced,  or  for  any  other  reason? 
Suppose  all  this  or  any  other  similar  reason,  would  not  a  Uodc* 
ade  de  facto  be  valid  from  the  commencement,  and  would  it  be 
rendered  null  because  the  commander  did  not  communicate  the 
fact,  and  cause  it  thereby  to  be  notified  ?  If  this  were  so,  a 
blockade  de  facto  would  not  depend  on  the  authority  to  institute 
or  its  maintenance,  but  on  the  fact  of  communication, — a  pro* 
position  hitherto  unknown  and  totally  without  foundation  in 
law  or  justice,  for  it  proceeds  on  the  supposition  that  a  blockade 
de  facto  is  not  just  as  lawful  as  a  blockade  by  notification,  or  ib 
more  onerous  to  neutrals ;  whereas  it  is  a  fact  that  in  a  blockide 
de  facto  a  severe  operation  upon  neutrals  is  guarded  against  bj 
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legulations  so  stringent  that  it  cannot  affect  them  even  to  the         18^^* 

same  extent  as  a  blockade  by  notification.  Admiralty 

The  same  reasoning  applies  supposing  that  the  Home  Grovem-  Pbize  Couat. 
menty  for  causes  by  it  deemed  sufficient,  should  for  a  time  delay        'Z 

notification,  or  omit  it  altogether.  "  Franciska." 

Let  me,  however,  not  be  misunderstood.     I  consider  that  it      Judgment 

is,  for  the  sake  of  greater  certainty  and  the  observance  of  strict  J^?^  ^^^"^-^ 

r^ularity,  advisable  that  the  Home  Government  should,  at  a  due  desirabU,  it  is 

season,  make  a  notification ;  but  that  it  is  not  incumbent  upon  ^^Sjf  o? 

it  to  do  so  at  any  particular  time,  and  that  such  notification  is  a  blockade  de 

not  essential  to  the  validity  of  a  blockade  de  facto^  in  all  other  *^^^' 
respects  duly  established. 

I  proceed  to  an  argument,  which  has  been  urged  with  great 
force,  and  which  presents  considerations  of  serious  importance. 

By  the  Order  in  Council  of  the  15th  of  April  (a),  any  Bus-  Objection^— 
nan  merchant-vessels  which,  prior  to  the  15th  of  May  1854,  ^hg^oMCThi 
ahall  have  sailed /rom  any  port  of  Russia  in  the  Baltic  or  White  Council  of 
Sea,  bound  for  any  port  in  her  Majesty's  dominions,  shall  be   ^^ade  is 
permitted  to  enter,  discharge  her  cargo,  and  go  to  any  port  inyaiidated. 
not  blockaded. 

It  is  then  argued  that  the  true  construction  of  this  Order  is 
to  permit  any  Russian  vessel  to  leave,  until  the  15  th  of  May, 
any  blockaded  Russian  port,  and  consequently  the  port  of 
Biga,  and  therefore  to  allow  the  trade  to  be  carried  on  from  a 
port  prohibited  to  the  neutral. 

If  this  be  so,  the  allied  inference  in  law  is  said  to  be  that 
the  blockade  is  invalidated,  because  it  is  contended  to  be  con- 
trary to  the  Law  of  Nations  for  a  belligerent  to  permit  a  trade 
by  one  belligerent  from  which  neutrals  shall  be  excluded. 

Three  questions  arise  hereupon.    First,  the  construction  of  Three  i^ncs- 
the  Order  of  April  15th.     Secondly,  what  is  the  law  ?   Thirdly,  ?^°*e^^c. 
will  the  validity  of  the  blockade  be  afiected,  and  if  so,  how  and  tion  of  the 

«        Q  order;  2nd, 

Wnen  f  the  law ;  3rd, 

On  the  part  of  the  Crown,  the  construction  put  on  this  Order  >{«  effect  on 

.     -     .    -    *  '  '^  the  blockade. 

isdemed. 

I  will  first  observe  that  this  Order  of  April  15th,  is  an  ex-  order  iu 
tension  of  the  Order  of  March  29th,  with  certain  alterations,  ^p^i^^j^t^ 
By  the  Order  of  March  29th,  all  Eussian  merchant-vessels  considered. 
which  had  sailed  from  any  foreign  port  prior  to  the  date  of  that 
Order  bound  for  any  port  in  her  Majesty's  dominions  were  pro- 
tected.   The  Order  of  the  15th  of  April  made  great  alterations ; 
it  Umited  the  place  from  which  Russian  vessels  might  sail  to  the 
Baltic  and  White  Seas,  and  extended  the  time  from  the  29th  of 

(a)  1  Ecc.  &  Adm.,  App.  X. 
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T 

Admibaltt 
Pbibh  Coust. 


The 
*^  Frahcuka." 

JudffmaU. 


TheCoart 
must  consider 
what  the 
GoTemment 
has  expressed 
in  the  Order, 
not  what  it 
may  hare 
intended  to 
express. 


The  most 
liberal  inter* 
pretktion 
should  be 
given  to  terms 
used  in  de- 
claring a  re- 
laxation of 
the  rights  of 
war  between 
belligerents. 


March  to  the  Ifith  of  May.  The  reason  of  the  extenucm  wai 
manifestly  to  give  time  to  leave  the  Busaian  porta  after  they 
were  firee  from  the  ice. 

It  is  apparent  that  at  the  date  of  issuing  the  Order  of  Maidi 
29th,  there  could  not  possibly  be  any  reference  to  blodnde^  or 
egress  from  a  blockaded  port,  for  that  order  is  ootemporarj  mih 
the  declaration  of  hostilities.  Although  her  Majesty  by  another 
Order  specially  reserves  the  right  of  blockade^  yet  it  is  in  do 
degree  adverted  to  in  the  Order  to  which  I  am  referring,  and 
which  applies  to  a  period  when  there  was  no  war,  and  oott- 
seqnently  no  blockade ;  but  with  respect  to  the  return  voyage^ 
there  was  an  exception  of  blockaded  ports. 

When  the  Order  of  April  15th  was  issued,  the  Government 
could  not  have  known  of  any  blockade,  for  none  oould  have 
been  imposed  and  made  known  to  them  at  that  period ;  bat  the/ 
did  know  what  instructions  had  been  given  to  Sir  G.  Nafnor, 
and  they  might  have  conjectured  that  some  of  the  Busaiaa  pocii 
would  be  blockaded  before  the  15th  of  May.  Then  the  qnes* 
tion  is  this,  whether  the  original  order  not  having  purported  or 
probably  intended  to  allow  Busnan  vessels  to  sail  from  bloobdad 
ports,  such  permission  is  conferred  by  the  Order  of  April  IStht 
Now  that  Order  makes  no  exception  whatever ;  in  form  it  i^^pliei 
to  all  Russian  ports  in  the  White  Sea  and  the  Baltie.  Am  lal 
liberty  to  engraft  an  exception  upon  it  ?  It  was  uiged  that  the 
British  Grovemment  never  oould  have  intended  to  oripple  ill 
right  over  the  power  of  blockade;  to  have  granted  an  indalg» 
ence  to  the  enemy,  though  also  for  its  own  advantage,  ^riuch 
might  possibly  invalidate  a  blockade  as  to  neutrals. 

It  appears  to  me  that  this  is  a  strong  argument  to  prove  thai 
the  British  Grovernment  never  intended  to  allow  Bussian  ships  to 
come  out  of  a  blockaded  port,  but  I  think  that  that  is  not  the 
true  question ;  the  Order  in  Council  of  the  15th  of  April  givoi 
in  certain  words  a  privilege  to  Bussian  ships,  and  the  questioa 
is  not  what  the  Government  intended,  but  what  is  expressed  hj 
the  words  which  they  have  used.  In  cases  of  great  doubt  and 
difficulty  it  is  true  that  surrounding  circumstances  may  be  rs- 
sorted  to,  to  ascertain  the  meaning  of  given  words ;  but  if  the 
words  themselves  contain  a  dear  and  definite  meaning,  it  ii 
exceedingly  dangerous  to  resort  to  circumstances  dehore  thi 
instrument ;  and  not  only  is  this  so,  but  it  must  be  reooUeeted 
that  in  a  concession  given  by  one  belligerent  to  another,  relaadiv 
the  strict  rights  of  war,  it  is  a  principle  sanctioned  l^  high  au- 
thority, and  in  my  judgment  to  be  sacredly  maintained,  that  the 
most  liberal  interpretation  should  be  given  to  the  tenns  used 
declaring  that  relaxation. 
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I  am,  therefore^  of  opinion  that  no  restriction*  can  be  engrafted 


J 


upon  the  words  giving  permiBaion  to  Busaian  yesaels  to  quit    Admiraijtt 
Buflsian  ports ;  that  even  if  doubt  there  were,  that  doubt  ought  ^^*' 

to  be  decided  in  fietvour  of  the  hostile  power ;  and  that,  conse-         Thb 
quently,  if  any  question  were  to  arise  as  to  any  Russian  vessel  **  ^^^ciska.*' 
comins^  out  of  Bisa  prior  to  the  16th  of  May,  that  port  beinir  ^  ^^^si"*^ 
blockaded,  such  Russian  vessel  ought  not  to  be  subjected  to  sion  eiyen  to 
condemnation,  Rnasianves- 

8618  to  leave 

Again,  if  I  am  right  in  this  conclusion,  the  subjects  of  neutral  Russian  ^m 
powers  would  be  justified  in  contending  in  this  Court,  that  so  J^i|!t^tjj 
far  as  their  interests  could  be  concerned,  such  was  the  true  con-  ports  not 
struction  of  the  Order  in  Council  of  the  15th  of  ApriL 

For  these  reasons  I  am  disposed  to  give  to  all  the  clwnants  Neutrals  are 
in  this  Court  the  benefit  they  can  be  justiy  entitied  to  derive  S^|^[^  ^ 
from  such  a  construction ;  but  it  remains  to  be  conridered  to  deriTable  from 
what  benefit  ihey  could  justiy  make  a  clum,  and  to  what  extent  tion  of  the 
and  in  what  way  the  consequences  of  a  blockade  would  be  Order, 
affected.      This  statement,  I  am  well  aware,   opens  a  very 
wide  and  all-important  theme  for  discussion,  and  requires  the 
Court  to  go  back  to  the  first  principles  by  which  the  rights  of 
belligerents  and  of  neutrals  shall  be  governed 

The  argument  stands  thus :  by  the  Law  of  Nations  a  belli-  it  is  argued 

gerent  shall  not  concede  to  another  belligerent,  or  take  for  him-  g^^g^^j^^^ 

self  the  right  of  carrying  on  commercial  intercourse  prohibited  concede  to 

to  neutral  nations,  and,  therefore,   that  no  blockade  can  be  assume  to 

leritimate  that  admits  to  either  belligerent  a  freedom  of  com-  l^im«elf  a 

°  ,  °  ,     ,  right  of  com- 

merce denied  to  the  subjects  of  states  not  engaged  m  the  war.  meree  pro- 

The  foundation  of  this  principle  is  clear,  and  rooted  in  justice ;  ^^^^^^^ 

for  interference  with  neutral  commerce  at  all  is  only  justified  by  This  principle 

the  right  which  war  confers  of  molesting  the  enemy  —  all  rela-  j*  founded  m 

tions  in  the  nature  of  trade  being  by  war  itself  suspended.     To  rj^^^-^ 

this  principle  I  entirely  accede,  and  I  should  regret  to  think  if  authority  for 

any  authority  could  be  cited  from  the  decisions  of  any  British  J^^^*^ 

Court  administering  the  Law  of  Nations,  which  could  be  with  among  English 

tnith  aaserted  to  maintain  a  contrary  doctrine.  '^^^'"' 

One  authority  was  mentioned,  the  case  of  the  *^FoxJ'(^a)  The  "Far"  is' 

That  case  is  most  essentially  distinguished  from  the  present ;  ^^J^^^g^ 

it  refers  solely  to  blockades,  if  so  they  may  be  called,  esta*> 

blished  on  the  principle  of  notification  only.     The  observations 

which  have  been  cited  from  the  judgment  in  that  case,  were 

called  forth  by  an  argument  that  even  the  blockades  of  those 

days  might  be  vitiated  by  a  grant  of  licenses.     In  answer  to 

such  arguments  Lord  S^fotof// asserted  a  fact,  but  he  did  not 

maintain  a  principle;  he  said,  with  great  truths  that  it  had 

•  ^  (a)  Edw.  311.  ^  - 
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Apmuultt 
Paizb  Coubt. 

Thb 
«•  Fbanoiska.* 

Jydgment. 


Hie  relaxation 
of  the  Order 
in  Cooncil  is 
qnite  distinct 
from  the  grant 
of  licenses  to 
individuals. 


Though  the 
grant  of 
licenses  has 
never  been 
held  to  yitiate 
a  blockade, 
yet,  8emhle, 
that  such  an 
indiscriminate 
grant  as  might 
Sirow  a  trade 
into  the  hands 
of  the  power 
imposing  the 
blockade 
would  be 
n^just  to 
neutrals,  and 
might  inva* 
lidate  such 
blockade. 


never  been  considered  that  the  validity  pf  blockades  was  vitiated 
by  the  grant  of  licenses;  but  to  give  just  weight  to  his  woids^ 
we  must  bear  in  mind  the  circumstances  of  the  case  that  he  was 
then  discussing.  Lord  StotoeU  was  not  speaking  of  blockades 
according  to  the  ordinary  custom  of  nations ;  he  was  discussiDg 
another  and  a  very  different  question.  He  had  to  decide  whether 
Great  Britain  was  justified,  in  consequence  of  the  celebrated 
Berlin  and  Milan  decrees,  in  imposing,  by  dedaration  only, 
blockades  against  a  very  large  portion  of  the  coasts  and  towns 
of  Europe,  —  blockades  which  it  was  never  intended^  and,  in- 
deed, impossible  for  the  naval  forces  of  Great  Britain  to  main- 
tain  according  to  the  ancient  laws.  These  were  called  paper 
blockades,  and  their  justification  depended  wholly  and  entirely 
upon  reasoning  foreign  to  the  present  case.  With  r^;ard  to 
the  observation  of  that  learned  Judge,  that  the  grants  of 
licenses  had  never  been  held  to  invalidate  a  blockade^  I  must 
observe,  first,  that  the  relaxation  contained  in  the  Order  of  the 
15th  of  April  is  not  merely  a  grant  of  licenses  to  individuals, 
but,  though  limited  to  a  class,  is  a  permission  to  the  whole  of 
the  Bussian  mercantile  navy  destined  upon  voyages  to  Grest 
Britain  to  complete  such  voyages,  and  I  think  diat  this  fiust 
alone  forms  a  distinction  between  the  present  case  and  the 
grant  of  licenses.  And  secondly,  with  respect  to  the  grant  of 
licenses,  I  concur  with  Lord  Stowell  as  to  the  £Etct  (though  I 
believe  the  question  was  never  raised),  that  the  grant  of  licenses 
had  never  been  held  to  vitiate  a  blockade,  and  I  am  of  opinion 
that  where  such  licenses  were  granted  upon  peculiar  and  special 
occasions,  and  for  such  only,  the  doctrine  is  true,  and  for  this 
reason,  because  special  occasions  might  arise,  which  might  call 
for  the  grant  of  such  licenses,  and  be  productive  of  no  percept- 
ible injury  to  the  subjects  of  neutral  states  or  their  commerce; 
but  I  think  it  my  duty  to  declare  that,  if  in  the  case  of  block- 
ades, according  to  the  accustomed  Law  of  Nations,  licenses  should 
be  granted  indiscriminately  and  with  such  profusion,  with  liberty 
to  violate  that  blockade,  as  to  throw  the  whole  trade  into  the 
power  of  the  belligerent  state  imposing  the  blockade,  and  there- 
by excluding  neutral  commerce,  I  am  not  prepared  to  say  that 
such  a  blockade  under  such  circumstances  could  be  justly  Isn- 
forced  against  neutral  states  with  a  due  regard  to  the  principles 
of  the  Law  of  Nations.  I  think  that  if  the  relaxation  of  a  block- 
ade be,  as  to  belligerents,  entire,  the  blockade  cannot  lawfully 
subsist ;  if  it  be  partial,  and  such  as  to  exceed  special  occasion, 
that  to  the  extent  of  such  partial  relaxation  neutrals  are  entitled 
to  a  similar  benefit.  To  a  certain  extent  this  ako  was  the  course 
of  reasoning  adopted  by  Lord  Stowell  in  the  ^*  Fox^^  upon  the 
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fact  that  licenses  bad  been  granted  as  numerously  to  neutrals  as         ^^^^' 

to  British  subjects.  Admiralty 

With  respect  to  the  present  question^  I  therefore  have  come  ^^^^^  Court. 
to  the  conclusion^  that  as  Russian  vessels  might  have  left  the         rp^^ 
ports  of  Courland  up  to  the  15th  of  May,  the  subjects  of  neutral  '*  FsiLNcinu." 
states  ought  to  be  entitled  to  the  same  advantage,  and  if  there      Judgment. 
be  any  vessel  so  circumstanced,  I  should  hold  her  entitled  to  Neutrals  maj, 
restitution.    I  think  the  remedy  should  be  commensurate  with  or^r  -^ 
the  ffrievance.  Council, 

lcav6  jtimwimi 

A  question  then  arises  whether  any  and  what  further  con-  ports  up  to 
sequences  could  result  with  regard  to  this  blockade.    Upon  ^^^  \^' 
what  principle  could  it  reasonably  be  maintained  that  after  the  p^ynege  can- 
15th  of  May,  when  the  privilege  of  Russian  vessels  had  ceased,  not  afifect  the 
neutral  subjects  could  claim  a  right  to  be  emancipated  from  geqaent  to 
the  ordinary  law  of  blockade?    At  that  period  all  the  reasons  ^^^ ^*^* 
which  a  neutral  might  justly  urge  on  account  of  the  advantage 
conferred  upon  the  enemy,  or  the  benefit  given  to  British  com- 
merce had  vanished;  and  how  can  it  be  fairly  contended  that 
the  eflfect  shall  continue,  when  the  cause  has  ^sappeared  ?    To 
me  it  seems  that  I  have  conceded  to  the  utmost  limit  all  that 
can  be  justly  demanded  on  the  part  of  a  neutral  nation. 

I  must  now  briefly  refer  to  another  matter :  in  the  course  of  the  Objection, 
argument,  the  letters  which  have  been  written  by  the  officers  ^*uie  block*" 
commanding  different  ships  composing  the  squackon  were  ad-  a^iog  officers 
verted  to,  and  it  was  contended  that  the  legal  operation  of  a  period  of  legal 
blockade  could  not  be  maintained  at  times  earlier  than  those  ^i<x^l^^ 
mentioned  in  the  letters.     Though  I  am  prepared  to  admit  that  The  acts  of  a 
so  far  as  relates  to  the  interest  of  any  individual  ship  affected  o^Jroumot 
by  the  letters  or  actions  of  the  commander  of  one  of  her  Ma-  '^^^  ^® 
jesty's  ships  of  war,  the  claimant  would  be  entitled  to  the  full  the  blockade, 
benefit  of  any  results  fairly  emanating  therefrom,  yet,  I  think  ?^^°?jj^ 
it  right  to  guard  myself  against  the  supposition  that  the  acts  or  claimant  in 
conduct  of  such  an  officer  can  be  held  to  alter  the  character  of  ^T^  ^*'' 

^  ^  cumstances 

such  a  blockade,  such  officer  at  the  time  being  under  the  com-  mi|;ht  plead 
mand  of  a  superior.     To  elucidate  what  I  mean  I  will  refer  to  Sso^^osti- 
the  case  of  the  *^  Henrick  aiid  Maria.^^(a)    There  the  officer  fication. 
commanding  the   capturing  vessel  erroneously  stated  to  the  J^i"*^th 
master  of  the  neutral  ship  that  the  blockade  was  of  greater  ex-  '*  Henrkk 
tent  than  in  reality  it  was,  and  this  Court  decreed  restitution ;  '***'  ^<^^"  . 
and  most  just  was  such  an  administration  of  the  law  in  protect- 
ijig  the  party  misled ;  but  it  would  have  been  ^  most  extravar 
gant  conclusion  to  have  administered  a  remedy  wholly  beyond 
the  disease,  and  to  have  held  that  the  character  of  the  blodcade 
was  changed,  and  its  efficiency  impaired  jrith  respect  to  other 

(a)  1  Bob.  146. 
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vessels^  where  there  was  no  misleading^  and  no  mistake*  This 
also,  was  precisely  the  course  pursued  in  the  three  cases  re* 
ported  in  the  notes  to  the  '^  Juffrow  Maria  Schrotder.^^  (a) 

In  the  case  of  the  '^  Vrow  Barbara^  the  vessel  was  taken  on 
her  voyage  from  Havre  to  Hamburg;  she  had  been  stopped 
and  examined  in  going  to  Havre,  and  had  been  informed^  in 
effect^  that  she  might  do  so.  The  master  knew  of  the  blockada^ 
and  understood  that  it  had  been  relaxed.  Lord  Stawell  restored 
the  vessel,  and  very  properly,  because  she  was  permitted  to  go 
in.  So  in  the  case  of  the  '^  HenricuSf^  the  Court  held  that  the 
permission  to  go  in  wil^  a  cargo  included  the  permission  to  that 
ship  to  come  out  with  a  cargo.  So  in,  the  '^  Vexucab ;"  but 
mark  what  Lord  Stowell  said,  —  *^  I  beg  it  may  be  understood 
that  I  hold  that  the  blockade  existed  generally,  though  in- 
dividual ships^  in  some  few  instances,  are  entitled  to  exemption 
from  the  penally,  in  consequence  of  the  irregular  indulgence 
shown  to  them  by  the  blockading  force.  It  kas  never  been  hdd 
by  the  Court  that  no  blockade  existed  from  November  1798  to 
September  1799."  And  such,  in  fact,  was  also  the  case  of  the 
^'  Juffrow  Maria  Sehrceder^ 

I  apply  that  doctrine  to  the  present  case ;  and  it  is  on  that 
doctrine  I  undoubtedly  shall  act.  Wherever  any  vessel,  with 
regard,  for  instance,  to  the  Order  in  Council  of  the  15th  of 
April,  has  gone  in,  I  shall  give  to  every  neutral  vessel  coming 
out  of  Riga  at  the  period  so  named,  t.  e.,  the  15th  of  May,  the 
benefit  of  restoration.  If  it  can  be  shown  that  any  vessel  has 
been  permitted  improperly  to  enter,  or  come  out,  I  shall  confier 
the  same  benefit  on  such  vessel ;  and  even  if  there  were — as  at 
present  there  is  none — any  vessel  that  had  been  permitted  so  to 
do,  I  should  still  hold  with  Lord  Stowell^  that  such  an  unforta- 
nate  relaxation  of  the  blockade  by  negligence,  does  not  at  all 
impair  its  general  validity. 

I  must  now  examine  the  law  attending  blockades  generally, 
and  especially  blockades  de  facto  ;  I  do  not  mean  to  state  the 
authorities ;  we  all  know  where  they  are  to  be  found.  If  these 
doctrines  do  not  stand  in  the  decisions  of  Lord  Stowell,  and  the 
books  referred  to,  there  is  no  firm  foundation.  We  all  know 
that  there  are  blockades  by  notification,  and  blockades  dejaeio; 
we  must  bear  in  mind  the  attributes  belonging  to  each,  and  the 
distinctions  between  them. 

And  first  |et  me  observe  with  respect  to  the  word  notificatioii, 
I  am  not  sure  that  that  word,  as  appli^  to  this  subject,  has 
ever  received  any  clear  definition ;  indeed,  I  believe  that  the 
cases  show  that  even  Lord  Stowell  is  reported  to  have  used  these 

(a)  3  Rob.  16^ 
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expressione  in  a  very  lax  sense ;  to  have  used  the  expressions      ,  ^^^^'  , 
notify  and  notification  without  its  being  possible  to  affix  to  them     Admiraltt 
their  peculiar  strict  meamng ;  I  refer  particularly  to  the  case  of    ^"'^  Coubt^. 
the  **  RoUcu  (a)    .Notification  in  its  strict  sense  was,  I  think,         thb 
well  defined  by  Dr.  Twiu,  when  he  stated  that  it  was  a  com-  "  Franchka.'? 
munication  of  a  blockade  by  the  Grovemment  of  a  belligerent      Judgment, 
to  the  representatives  of  foreign  courts  in  a  belligerent  country, 
or  by  the  ministers  of  the  belligerent  country  resident  abroad 
to  the  respective  Grovemments  to  which  they  were  accredited.. 
Thus  far  is  clear ;  but  I  am  inclined  to  think  that  a  similar 
efiect  has  been  ascribed  to  similar  communications  made  by 
commanders-in-chief  even  to  a  hostile  Grovemment     The  case 
of  the  '^  Holla  "  appears  to  me  to  exemplify  this  proposition. 
It  will  not,  however,  be  necessary  for  me  to  determine  whether  It  is  not  ne- 
any  promulgation  short  of  a  state  communication  will  carry  ^^^e/tiie 
with  it  the  consequences  belonging  to  a  notification  strictly  so  consequences] 
called.     The  legal  attributes  belonging  to  a  blockade  by  a  ^tlon^ 
notification,  have  been  so  clearly  defined  I  need  not  expend  distinct  from 

^        .     J.  •        .1  notification. 

tune  m  discussing  them. 

The  questbns  which  I  am  about  to  discuss,  relate  principally  |^  blockades 
to  a  blockade  de  facto.     All  authorities,  as  well  as  common  justice  to  neutrak^is^^ 
require  that  the  subjects  of  neutral  states  should  not  be  inju-  uidispensably 
riously  afiected  by  such  a  blockade,  without  previous  intimation 
of  its  constitution*     Notice,  therefore,  is  indispensably  re* 
quisite ;  but  it  is  another  and  a  diflferent  question  what  shall  ^^^  9<<^« 

wnAt  con~ 

constitute  notice.    It  is,  indeed,  incapable  of  accurate  definition,  stitutes  notice. 
Lord  StoweU  (b)  thus  expresses  himself:  ^'  All  that  is  necessary  Lord  Stowdl 
to  make  a  notification  ** — whether  we  take  notice  or  notification  Sings  if  ^^^^ 
will  not  rignify — **  effectual  and  valid  is,  that  it  shall  be  com-  credibly  to 
municated  in  a  credible  manner ;  because,  though  one  mode  may  ^^^^  f^utvls 
be  more  formal  than  another,  yet  any  communication  which  sufficient. 
brings  it  to  the  knowledge  of  tiie  party,  in  a  way  which  could 
leave  no  doubt  in  his  mind  as  to  the  authencity  of  the  inform 
mation,  would  be  that  which  ought  to  govern  his  conduct,  and 
will  be  binding  upon  him.'' 

It  is  dear,  therefore,  that  to  answer  its  end  and  purposes  the  Unless  the 
notice  must  be,  of  whatever  it  may  consist,  adequate  to  convey  go  notorious  ' 
a  knowledge  to  all  concerned  of  the  danger  of  approaching  a  ^ ^v^"  « 
Uockaded  port     Notice  to  each  individual  vessel  or  to  each  musthaTe 
merchant  concerned  is  impossible ;  but  unless  the  notoriety  of  ^^^^J^^ 
the  blockade  be  so  great  that,  according  to  the  ordinary  course  port,  indi- 
of  human  aflhirs,  the  knowledge  thereof  must  have  reached  all  i^^J^i^"^^ 
engaging  in  the  tiisde  to  the  ports  so  blockaded,  a  warning  is 

requisite;  and  we  shall  (Hresentiy  see  what  dis^ 
(•)6Bob.d64.  (d)  Tlie'*JMfa,*'«Rob.^7. 
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tinctions  in  this  respect  necessarily  exist  with  respect  to  ^less 
and  ingress. 

I  concur  with  Lord  Stowett  in  thinking  that,  by  lapse  of  time 
and  other  circumstances,  a  blockade  de  facto  may  become  so 
notorious,  that  knowledge  must  be  generally  presumed.  In 
some  cases  the  notoriety  may  be  so  great  as  to  amount  to  a 
presumptio  juris  et  de  jurey  in  others  it  may  only  throw  the 
onus  of  proving  ignorance  on  the  claimant.  If  there  be  room 
for  reasonable  doubt,  the  subjects  of  neutral  states  are  entitled 
to  the  benefit  of  it. 

Though  the  term  notoriety  may  not  be  precisely  the  ex- 
pression of  all  I  wish  to  convey,  yet,  upon  the  whole,  it  is  the 
best  I  can  use  for  the  purpose  of  declaring  my  views  upon  this 
subject  What  shall  constitute  notoriety,  I  repeat,  is  incapable 
of  definition,  but  we  may  make  Bome  approach  to  giving  that 
term  its  due  effect,  by  seeing  what  materials  necessarily  must 
exist  to  form  notoriety. 

I  apprehend  that  they  are  the  following :  first,  facts  belonging 
to  the  blockade  itself;  secondly,  communications,  howsoever 
made,  of  the  blockade  having  been  estabUshed ;  and  thirdlyi  all 
the  circumstances  peculiar  to  the  case. 

Under  the  first  head,  the  continuance  for  a  time  more  or 
less  long  of  a  blockading  squadron  off  the  port  blockaded,  the 
prevention  of  vessels  entering  and  departing,  the  indorsement 
upon  the  papers  of  vessels  turned  back  and  the  fact  of  capture, 
must  necessarily  tend  to  constitute  notoriety ;  for  these  are  facta 
so  deeply  affecting  the  interests  of  the  commercial  world,  that  it 
would  be  contrary  to  all  human  experience  to  suppose  that  they 
are  not  circulated  at  least  with  the  ordinary  rapidity  with  which 
mercantile  communications  are  made. 

Under  the  second  head  will  be  comprised  all  verbal  or  written 
communications  made  by  oflicers  or  other  persons  in  authority 
to  persons  engaged  or  likely  to  be  engaged  in  commercial  trans- 
actions connected  with  the  blockaded  ports.  These  will  have 
their  weight  towards  establishing  the  requisite  publicity  accord* 
ing  to  the  deamess  with  which,  and  the  times  when,  they 
occurred,  and  the  number  and  condition  of  persons  who  were 
made  cognizant  thereof. 

Thirdly  must  be  taken  into  consideration  the  whole  drcnm- 
stances  which  may  be  said  to  be  component  parts  of  the  history 
of , the  transaction;  for  instance,  the  locality  of  the  places 
blockaded,  the  probability  —  a  probability  known  to  the  public 
—  of  the  blockade  being  imposed,  the  facility  of  communica- 
tion of  the  fact  of  the  blockade  to  all  persons  accustomed  to 
trade  with  the  port  blockaded;  and  especi^y  due  conndera- 
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tion  must  be  given  according  to  these  facts  of  the  time  that  has  ,  ^^^^'  , 

elapsed  between  the  establishment  of  the  blockade  and  any  Admiraltt 

attempt  to  trade  with  that  port.     Nor  must  we  forget  that  the  ^^^  ^^*^- ' 

residence  of  the  parties  who  may  embark  their  property  in  j*j^ 

such  commercial  undertakings  may  require  in  justice  to  be  **  Frihcuka." 

duly  considered ;  for  it  is  obvious  to  all,  that  intelligence  which  Judgment. 
must  become  known  to  countries  in  the  neighbourhood  of 
blockaded  ports,  may  be  utterly  unknown  to  the  inhabitants  of 
distant  states,  where  all  communications  of  facts  must  occupy  a 
longer  space  of  time,  and  in  some  instances  be  less  likely  to 
take  place  at  all.  Hence  the  well  known  distinction  in  favour 
of  the  United  States  of  America  and  of  the  Brazils. 

Let  me  now,  before  proceeding  to  the  evidence  on  the  point,  When  com- 

say  a  word  as  to  the  consequences  of  complete  notoriety  when  ^^  e^!S^ 

once  proved  to  exist     In  such  case  I  apprehend  that  every  ^l^  vessels 

aAAVinfy  to 

vessel  seeking  to  trade  in  whatever  way  with  the  blockaded  port  trade  with  the 
must  be  taken  to  be  cognizant  of  the  blockade,  and  that,  gene-  hlockaded 
rally  speaking,  under  such  circumstances,  no  vessel  is  per-  presomedto 
mitted  to  go  to  the  mouth  of  the  blockaded  port  itself  on  any  ^^^IS^ 
pretence  whatever ;  that  the  sailing  with  intent  to  enter  such  ade,  and 
a  port  is  itself  a  breach  of  blockade ;  and  that  warning  off  is  J*^\onger 
only  necessary  where  there  does  not  exist  a  notification  or  such  necessary. 
a  notoriety  as  I  have  endeavoured  to  describe.     This  I  appre-  ft  is  the 
bend  to  be  the  law,  and  in  both  cases  to  be  founded  upon  the  ^|^^^,^ 
same  principle,  viz.,  that  what  is  necessary  to  justify  a  block-  which  justifies 
ading  force  in  capture,  is  that  the  captured  had,  or  might  have  the  modern* 
had,  a  knowledge  of  the  blockade.     And  whether  this  know-  f^^^jj® 
ledge  be  acquired  through  the  medium  of  notification  or  noto-  ^^as  cooyeyed. 
riety,  is  one  and  the  same  thing ;  it  is  the  knowledge  that  affects 
the  party,  and  not  the  mode  in  which  that  knowledge  was  con- 
veyed. 

Having  endeavoured,  with  as  much  perspicuity  as  the  nature 
of  the  subject  admits,  and  is  within  my  limited  power,  to  notice 
what  constitutes  notoriety,  I  will  now  examine  the  evidence  in 
the  case. 

With  regard  to  the  evidence  to  be  produced  in  the  Admiralty  The  practice 
Courts  with  respect  to  blockades,  and,  indeed,  I  may  say  all  ^0^,^  has 
other  questions  of  prize,  I  believe  the  practice  to  have  been,  always  heen 
not  to  entertain  objections  to  the  admissibility  of  the  evidence  every  species 
offered,  but  to  receive  all  that  might  be  tendered;  and  cer-  ^jS^*^f^*;, 
tainly  we  have  in  this  case  the  license  of  evidence  of  every  kind  restrained  by 
and  description  which  could  well  be  offered  to  the  consideration  J^®  ™f^ii. 

of  the  Court.  dence. 

I  apprehend  that  this,  so  far  as  I  know,  the  universal  prao-  Because,  ist, 
lice  of  the  Court,  was  founded  on  several  reasons.    Firsts  be-  )>«^j^^oot 


U2 


XHB  SGOLESIASnOiXi  AND  ADHIBALXr  KBFOBTa 


1865. 


Admuultt 
Vajzx  CouBT, 

Tus 
**  Fbanguka." 

Judgment 

municipal 
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obtain  the  beit 
eyidence. 

4th,  the 
Court,  though 
it  receives  ally 
exercises  its 
discretion  in 
attributing 
'  weight  to  the 
difiEerent 
kinds. 

5th,  in  ap- 
peal, the 
error  of 
admission  may 
be  more 
e^ily  cor- 
rect^ than 
the  error  of 
exclusion. 

From  April  15. 
four  vessels 
were  stationed 
off  the  coast 
of  Gourland, 
and  in  six 
weeks  boarded 
and  indorsed 
the  papers  of 
103  vessels 
bound  to  the' 
blockaded 
ports. 


It  is  impos- 
sible to  believe 
that  these 
circumstances 
were  not 
published  byj 
the  masters 
of  these 
vessels. 


eftuse  the  Prize  Court  being  not  a  Municipftl  Coorty  but  a 
court  for  the  administration  of  public  Iaw,  was  not  restrainedi 
with  regard  to  evidtoce,  by  those  rules  which  are  appUcabk 
to  questions  of  municipal  law* 

Secondly,  it  would  be  most  difficult,  even  if  possible^  to  have 
laid  down  anj  rules  of  evidence ;  because  this  Court  having  to 
concern  itself  with  the  transactions  of  various  nations^  could  never 
construct  a  code  in  conformity  with  all  their  various  mle^^  and 
consequently  injustice  might  be  done  by  ezduding,  in  transao* 
tions  in  which  they  were  interested,  proofs  recognized  by 
themselves. 

Thirdly,  because  of  the  extreme  difficulty  of  procoring  what 
we  are  accustomed  to  call  the  best  evidence,  when  suoh  evidence 
is  to  be  obtained  from  distant  countries. 

Fourthly,  because,  though  the  Court  may  receive  all,  it  will 
form  its  own  judgment  according  to  the  circumstances  of  the 
case,  of  the  weight  to  be  attributed  to  each  species  of  evidence, 
and  is  not  supposed  to  be  liable  to  the  error  of  giving  undue 
importance  to  any  evidence,  merely  because  it  does  not  ea^ 
dude  it. 

Lastly,  though  not  least,  because  as  all  its  judgments  may  be 
exposed  to  the  test  of  an  appeal,  the  Superior  Court  may,  with 
greater  fadlity,  correct  any  error  arising  from  too  great  force 
being  attributed  to  any  species  of  testimony,  than  it  could 
remedy  an  evil  arising  from  exclusion. 

Now,  then,  as  to  the  facts  of  this  blockade,  it  is  beycmd  all 
doubt  true  that  from  the  15th  day  of  April  there  were  four 
vessels  of  war  stationed  on  or  about  the  coast  of  Courland,  and 
at  least  this  may  be  said  without  the  risk  of  contradiction,  that 
these  vessels  did^  during  that  period,  perform  some  of  the  duties, 
if  not  all,  of  a  blockading  squadron.  We  have  a  list  of  103 
vessels  bound  to  Russian  ports,  boarded  or  spoken  to  by  these 
vessels  during  a  period  of  six  weeks;  every  one,  or  nearly  every 
one,  of  these  vessels  had  her  papers  indorsed  with  a  notice  of 
the  blockade. 

Beyond  all  possibility  of  doubt  these  facts  must  have  been 
known  in  the  blockaded  ports,  and  in  their  vicinity ;  for  can  it 
be  imagined  that  the  masters  of  all  these  vessels  did  not  make 
known,  wherever  they  went,  the  circumstance  of  their  having 
been  boarded,  and  of  notice  of  the  blockade  being  given  to  them  ? 
It  would  be  contrary  to  the  course  of  human  nature  if  it  were 
otherwise.  The  interests  of  the  masters  and  their  employers 
would  inducis  ihem  to  make  these  facts  as  public  as  possible. 
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To  auppos^  publicity  was  not  giv^^  would  be  to  ndse  a  con-»      ,  ^^^'  . 
jecture  in  defiance  of  all  probability.  Apmibaltt 

There  were  other  facts^  too,  of  which  the  whole  world  was  Pm»Cou»t. 
immediately  cognizant ;  the  unfortunate  death  of  Captain  Foote         j^^^ 
in  April,  then  in  command  of  the  squadron ;  the  attack  and  "  Fkamguka.'^ 
capture  of  the  vessels  at  Libau ;  the  presence  of  Sir  C.  Napier      Judgmtnu 
in  the  Baltic,  with  the  largest  fleet  that  ever  had  been  de-  other^fuu 
spatched  to  those  seas,  and  where  for  years  a  British  man-of-war  were  notorioat 
had  not  appeared.     All  these  and  many  other  facts  must  have  ^^ 

given  rise  to  inquiry,  and  must  have  produced  knowledge. 
Indeed,  it  is  not  too  much  to  say  that  the  eyes  of  all  Europe  were 
fixed  upon  the  proceedings  in  the  Baltic ;  and  least  of  all  is  it  to 
be  supposed  that  the  eagle  sight  of  commerdal  men  was  blinded 
upon  an  occasion  so  deeply  affecting  their  interests. 

Leaving,  then,  the  consideration  of  the  fiicts  which  tended  to 
render  the  blockade  notorious,  let  me  now  advert  to  the  commu'^ 
nieations,  to  use  as  appropriate  a  term  as  I  can,  distinct  from  the 
notification  of  the  blockade  itself  in  the  strictest  sense  of  that 
term. 

Sir  C.  Napier  deposes  that  on  the  11th  of  April  he  requested  Beadea,  ihen 

were  SDeciftl 

her  Miyesty's  Ministers  at  Berlin,    Copenhagen,  Stockholm,  commnnica- 

and  Hamburg,  to  give  notice  to  the  British  Consuls  and  Vice-  g^'c^N™ ier 

Consuls  that  he  intended  immediately  to  place  the  whole  of  the  to  the  di^rent 

Russian  ports  in  the  Baltic  and  the  Gulf  of  Finland  and  Bothnia  ^^^^ 
under  blockade. 

What  was  done  thereupon  ?    Lord  Bloomfield  deposes  that  The  English 

ia^*    *  —A        -fc^ 

on  the  14th  of  April  he  received  such  communication  from  Sir  Berlin  also 
C.  Napier  that  on  the  15th  he  commimicated  it  to  the  British  made  corn- 
Consuls  in  the  various  parts  of  Prussia —  Memel  and  Stettin—  to  th«  Fhm' 
desiring  them  to  give  publicity  to  such  information ;  that  he  «*»  Mmwter 
communicated  the  same  intelligence  to  the  Prussian  Minister  Affairs,  and 
for  Foreign  Affairs,  and  he  subjoins  a  copy  of  that  Minister's  Jjo^^ig^i^^ 
answer.    That  answer  is  dated  the  28th  of  April,  and  it  encloses  Prussia. 
a  copy  of  an  official  declaration  to  the  merchants  of  Prussia 
annexed  to  it. 

It  bears  date  the  2l8t  of  April.     It  informs  the  merchants 
tluit  Sir  C.  Napier  was  about  to  take  measures  for  establishing 
the  blockade  in  question,  and  it  apprises  them  that  confisca-> 
tioH  is  the  penalty  attending  a  breach  of  blockade,  and  that 
the  Prussian  Government  wiU  not  be  able  to  intercede  in  con- 
sequence of  any  vessel  being  captured  for  attempting  a  breach  of 
blockade.    That  is  ike  notice  given  by  the  Prussian  Government  He  "^  •g* 
to  their  own  subjects.     Lord  Bloomfield  concludes  his  aflidavit  was  notorious 
by  depoang  that  the  blockade  of  Libau,  Windau,  and  the  Gulf  SJ^^^Jj^. 
of  Biga,  was  matter  of  public  notoriety,  referred  to  in  all  the 
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'  Adhiraltt 
Prize  Coubt. 

The 

Judgmeni* 

The  English 
Minister  at 
Copenhagen 
gives  similar 
testimony  as 
to  Denmark. 


Commnnica- 
tions  were 
also  made  to 
the  Govern- 
ments  of 
Luheck,  Ham- 
burg, and 
Bronswick. 

What  is  the 
effect  of  these 
commnni- 
cations? 


There  was 
legal  noto- 
riety of  the 
intention  to 
impose  the 
blockade. 


Saeh  notoriety 
most  have 
induced  mer- 


newspapers,  and  a  matter  of  general  conversation  in  political 
and  commercial  circles,  in  Berlin  as  early  as  the  Ist  of  May* 

Mr.  Bnchanan,  her  Majesty's  Minister  at  the  Conrt  of 
Denmark,  deposes  that  on  the  12th  of  April  he  received  fhmi 
Sir  Charles  Napier  the  following  despatch :  — 

'<Duke  of  Wellmgton,  in  Kioge  Bay,  April  11. 1854. 
**  Sir, — ^I  have  the  honour  to  acquaint  your  Excellency,  for  the  informataoo 
of  the  foreign  ministers,  consuls,  vice-consuls,  and  consular  agents  residing 
in  the  kingdom  of  Denmark,  that  her  Britannic  Majesty's  fleet  will  sail  this 
day  for  the  Gulf  of  Finland,  to  place  in  a  state  of  blockade  the  whole  of  the 
Bussian  ports  in  the  Baltic,  and  in  the  Gulfs  of  Finland  and  Bothnia.** 

Upon  receiving  this  notice  Mr.  Buchanan  immediately  ad- 
dressed a  note  to  the  Minister  for  Foreign  Affiura  to  the  Court 
to  which  he  was  accredited,  giving  him  information  thereof^  and 
he  received  a  letter  acknowledging  the  receipt  of  that  communi- 
cation. 

Mr.  Buchanaui  having  ascertained  that  Sir  C.  Napier  had 
sailed  with  the  fleet  on  the  12th  of  April,  made  an  express 
communication  of  that  particular  circumstance  to  the  Danidi 
Minister  of  Foreign  Affairs.,  and  to  all  the  foreign  ministers, 
and  other  foreign  diplomatic  and  consular  agents  at  Copenhagen. 
On  the  14th  of  April  a  notification  of  such  information  was 
made  in  a  public  journal. 

Mr.  Hodges  swears  that  on  the  14th  of  April  he  made  similar 
communications  to  the  Grovemments  of  Lubeck,  Hamburg,  and 
Brunswick. 

It  is  true  these  are  not  notifications  by  Sir  C.  Napier  himself  of 
an  actual  blockade  having  been  established,  or  to  be  established 
on  a  given  day,  but  these  communications  do  make  known  to 
foreign  Governments  the  intention  to  constitute  this  blockade 
immediately.  It  is,  therefore,  a  fact,  proved  beyond  all  shadow 
of  doubt,  that  Prussia,  Denmark,  and  the  Hanse  Towns,  were 
apprised  of  what  was  about  to  take  place ;  and  the  public  notice 
taken  shows  their  sense  of  such  communications,  their  convic- 
tion that  as  soon  as  practicable,  the  intention  of  Sir  C.  Napier 
would  be  carried  into  effect,  and  that  their  Governments  —  the 
Prussian  more  especially  —  duly  apprised  their  subjects  of  what 
would  be  the  consequence  of  violating  the  blockade. 

Now,  of  the  perfect  notoriety,  and,  I  will  add,  the  l^al 
notoriety  of  such  intention  to  blockade,  no  human  being  can 
entertain  a  doubt.  The  least  that  can  be  said  is  that  the  sub- 
jects of  these  neutral  states  knew  what  was  about  instantly  to 
be  done. 

What,  then,  is  the  legal  effect  of  such  an  authorized  commu- 
nication ?    I  admit  that  it  is  not  the  publication  of  a  notice  of 


THE  ECCLESIASTICAL  AND  ABMIRALTT  BEFOETS.  14S 

an  actnal  blockade,  or  that  it  will  be  imposed  on  a  certain  day.      .  ^^'  . 
Had  a  day  or  time  been  fixed  such  a  communication  would  in    Admuultt 
effect  have  been  a  notification.     The  communication,  however,  I*w«Coubt. 
18  as  nearly  as  possible  an  approach  to  such  notification, —         rpm 
was  so  received  by  the  Prussian  Government,  and  was  treated  **  FaANcisKA.'* 
as  such  by  them  in  the  documents  which  they  published  to  the      Jud^meia. 
mercantile  classes.     What  was  the  consequence  ?      The  atten-  ^^e**i^^j^ 
tion  of  all  mercantile  classes  was  roused  to  the  subject ;  thdr  as  to  the  . 
most  important  interests  were  at  stake ;  and  it  is  inconceivable  ISenceVthe 
that  they  did  not  from  that  time  use  every  endeavour  in  their  blockade, 
power  to  obtain  information  on  the  subject,  and  avail  themselves 
of  every  channel  of  knowledge  to  ascertain  when  the  blockade 
was  actually  impose^. 
It  was  not  only  their  interest  but  their  bounden  duty  to  They  were 

1  it     m  I  «i  i«   DOQiicL  to  maKe 

pursue  such  measures,  for  it  never  can  be  reasonably  contended  inqoiry,  and 
that,  having  received  such  information,  the  subjects  of  neutral  ^not  avail 
states  had  a  right  to  shut  their  eyes  and  to  stop  their  ears  agwist  the  plea  of 
the  reception  of  that  knowledge  which  such  a  state  of  circum-  Sf?"^*t 
stances  would  naturally  generate.     They  had  no  dght  to  say,  have  been 
because  this  is  not  a  notification  of  a  blockade  at  a  particular  ^'^'^ 
time  or  hour,  present  or  to  come,  we  will  consider  this  inti- 
mation of  what  is  about  to  take  place  of  no  consequence,  and 
we  will  contend  that  we  are  entitied  to  be  placed  in  the  same 
situation  as  if  no  such  knowledge  had  been  conveyed  to  us,  — 
as  if  the  purpose  and  intention  of  Sir  C.  Napier  had  been  kept 
secret  from  us. 

I  am,  therefore,  of  opinion  that  these  communications  are  The  inference 
«trong  evidence  tending  to  prove  the  notoriety  of  this  blockade ;  ^^^^,j5Sai.    • 
for  if,  as  I  have  already  said,  the  blockade  was  established  in  tions  is,  that 
fact,  these  circumstances  must  have  led  to  inquiry,  and  inquiry  became^noto- 
to  information.  nous. 

[The  learned  Judge  then,  having  examined  with  great  minute- 
ness the  evidence  of  the  officers  of  the  squadron,  and  of  the 
consuls  at  the  different  ports  as  to  the  publication  of  the 
blockade,  compared  it  with  that  produced  by  the  claimants,  and 
pointed  out  that  the  claimants'  evidence,  for  the  most  part, 
tended  to  prove  what  was  not  disputed,  viz.,  the  absence  of 
formal  notification;  but  ignored  the  point  at  issue,  viz.,  the 
general  notoriety  of  the  blockade  de  facto.     He  then  continued.] 

Can  I  ^believe  that,  after  the  evidence  that  I  have  recapitu-  Upondae  oon- 
lated  as  to  the  fact  of  the  blockade  itself,  as  to  the  visiting  so  ^t^^l^^^ 
many  vessels,  and  indorsing  their  papers,  —  after  all  the  com-  the  Court  con- 
munications  made  by  the  ministers,  the  consuls,  the  officers,  the  fact  of  A?  ^^ 
publications  at  Memel  and  at  Biga, — considering  the  facility  blockade  war 
of  communication  between  all  the  ports  of  the  Baltic,  the  earnest  ^^toOn^ 

E.  &  A. — YOU  II.  L 


m 
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Admibaltt 
Pbize  Coubt. 


The 

Judgment 

the  onus  of 
proving  hie 


the  nentral 
merchant  in 
each  particular 


case. 


deore  which  self-intorest  would  prompt  to  acquire  the  best,  the 
eaxliest  informatioa ;  —  can  I  believe^  oa  a  comparison  of  this 
evidence,  that  the  finct  of  this  blockade  was  not  known,  at 
least,  at  a  very  early  period  in  the  month  of  May?  Lord 
Bloomfield  says  it  was  known  prior  to  the  Ist  of  May.  Sup- 
posing it  was  not  known  before  in  other  places,  how  long  would 
the  news  be  travelling  from  Berlin  ?  I  will  not  attempt  to  fix 
the  day,  because  it  is  obvious  that  knowledge  may  have  reached 
various  ports  at  different  times. 

I  cantfot  in  my  conscience  entertain  any  rational  doubt  thst 
the  fact  was  so ;  and  I  hold  myself  bound,  therefore,  to  pro- 
nounce that  this  blockade,  by  the  period  I  have  stated,  was 
matter  of  public  notoriety.  But  I  wish  to  proceed  vrith  sll 
the  care  and  all  the  caution  which  an  earnest  desire  to  protect 
the  subjects  of  neutral  states  can  possibly  dictate ;  and  if  there 
be  a  rational  doubt,  however  small,  I  wish  to  give  them  the  fiiD 
benefit  of  it.  I  shall,  therefore,  limit  my  condudon  by  atatxug 
that  I  consider  this  blockade  to  have  been,  at  the  time  men- 
tioned, a  matter  of  notoriety,  yet  not  of  such  notorie^  as  to 
bind  the  neutral  merchant  absolutely  and  without  power  of 
redemption,  but  sufiGicient  to  throw  upon  him — and  I  am  wdl 
warranted  by  authority  in  taking  this  position  —  the  annt  of 
proving,  if  it  should  be  in  his  power  to  do  so,  that  be  was  pur- 
suing his  avocation  in  ignorance  of  that  measure  which  hid 
generally  become  so  publicly  known. 

By  these  conclusions  I  shall  be  guided  in  determining  the 
cases  brought  before  me  with  respect  to  a  breach  of  the  blockade 
of  the  coast  of  Courland,  and,  I  hope,  with  a  just  regard  to  the 
circumstances  of  each  particular  case. 


Two  questions: 
— Ist,  Is  ihe 
16th  article  ' 
of  the  treaty 
with  Denmark 
of  1670  in 
force  ?    2nd, 
If  so,  what  is 
its  construc- 
tion? 

So  also  re« 
specting  the 
11th  Article 
of  the  treaty 
with  Sweden 
of  1661. 


I  am  happy  to  say  I  have  arrived  at  the  last  part  of  this 
which  requires  a  separate  discussion.     The  branch  of  inquiiy 
on  which  I  am  now  entering  involves  two  questions : 

First,  whether  the  16th  article  (a)  of  the  treaty  of  GkeatBii- 
tain  with  Denmark  1 670  be  now  in  force,  and  if  so,  what  is  the 
construction  to  be  put  upon  it  ? 

Similar  questions  arise  with  respect  to  the  11th  artide  (i)  of 
the  treaty  of  1661  with  Sweden. 


(a)  XVI.  Alterutri  Confoedera- 
torum  ej usque  Subditis  Pop^Io?e 
cum  alterius  hostibus  Commercium 
habere,  atque  Merces  quascumque 
(prohibitis  solummodo  quas  Contra- 
bandas  vocant  exceptis)  advehere  et 
subministrare  absque  ullo  impedi- 
mento  licebit,  nisi  in  Portubua  lo- 
cisque  ab  aUero  ohsesM,  quod  sifeee" 


rifU^  Hberum  tamen  ipjos  eril»  Tel 
obsidentibus  bona  sua  alvendere,  tcI 
alium  quemvis  Portuin,  locumTSiUB 
obsessum  sese  conferre. 

(h)  XI.  Quamvifl  sapeiioribni 
Articulis  hujus  Foederis  «o  Amio- 
tise  L^ibus  prohibitum  at^  ut  neotff 
Confcederatorum  alterutnus  Hosti- 
bos  auzilinm  atque  pnesidiTEiai  joh 
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It  18  admitted  that  theae  treaties  were  made  at  the  time  they      ^  ^^^^'  ^ 
purport  to  bear  date,  and  consequently  were  engagements  bind-     admibaltt 
ing  up(m  the  contracting  powers.     To  prove,  therefore,  that  the   P"**  Coobt. 
treaties  themselves,  or  any  part  of  them,  are  not  operative  at  the         ij.^ 
present  time  must  be  an  anus  on  those  who  assert  such  position.  "  Fbancibka. 

The  question  of  revocation  of  treaties  is,  I  believe,  almost      judgment 
novel  in  these  Courts.     I  must  therefore  state  what  are  the  rj^^  treaties 
principles,  wUoh  I  presume  ought  to  govern  the  Court  in  having  been 
so  important  an  inquiry.     In  one  respect,  states  contracting  JlLof^pro^g 
with  each  other  in  forming  treaties,  dissolving  treaties,  or  themno»tobe 
altering  treaties,  stand  in  a  very  different  position  from  indi-  ues  on  those 
viduals.     Independent  Governments  are  not  bound  by  any  "'^'^^j^® 
particular  form,  either  in  making  contracts,  or  changing,  or  an-  jn^jepgn^gnt 
nulling  them.     Forms  are  indeed  in  use,  but  as  to  contracts  states  are  not 
affiocting  only  the  mutual  interests  of  the  contracting  parties,  f^^^  p^. 
they  are  not,  I  apprehend^  boimd  to  observe  them.  wisely  as  indi- 

Though  some  ailments  were  addressed  to  the  Court,  the  aim  respect  to  coa- 
of  which  might  be  to  prove  that  these  articles  were  obsolete,  tracts.* 
yet  without  entering  into  the  question  whether  treaties  can  so  ^^^  ^ 
fall  into  desuetude,  I  think  the  whole  history  of  these  treaties,  into  desae- 
and  the  discussion  respecting  them  so  late  as  1793,  demonstrate  ^  ^ 
that  such  a  position  cannot  in  this  case  be  maintainable. 

The  only  question  which  has  been  substantially  raised  for  my  The  disputed 
dedsion  is,  if  I  understand  it  rightly,  whether  the  Danish  and  2^^^edto 
Swedish  treaties  before  mentioned  have  been  as  to  particular  have  existed 
articles  [revoked  by  the  convention  of  1801.     The  terms  in  ventionof^^" 

1801. 

stet,  tubintelligi  tamen  nnllo  mode  bellica  Instrumenta  uti  neo  Naves 

debet,  Commercia  et  Nayigationem  Bellicss    et    Fnesidiaris    Hottibus 

illi  Confoederato,  ejusque  Subditis  suppeditande  devehantur  ad  alterius 

ac  Incolis,  qui  Bello  non  est  immix-  Hostes,  sine  periculo,  si  ab  altero 

1^  cum  Hostibus  illius  Fosderati,  Confoederatorum      deprehendantur, 

qui  in  Bello  versatur,  omnino  dene-  quod  predss  cedant  absque  spe  resti- 

{^ata  esse.     Cautum  tantummodo  sit  tutionis.      Neque    Confcederatorum 

interim  ne  Heroes  ullse  vocatsB  con-  alteruter  sinat  ut  suorum  cujusquam 

trabande  et  specialiter  nee  pecunia  opera  Hostes  aut  perduelles  alterius 

nee  commeatus,  nee  Arma,  Bom-  utantur,  Navesque  vendantur,  com- 

bardsB  com  snis  Igniariis  et  aliis  ad  modentur,  ullove  modo  usui  sint  al- 

eas     pertinentibus,    ignes     missiles  terutrius  Hostibus  perduellibus,  ad ' 

Fulvis  tormentarius,    fomites    alias  ejus    incommodum    aut    detrimen* 

Lunten,  Globi,  Cuspides,  Enses,  Lan-  tum ;  Alterutri  autem  Confioederato- 

cs,    Hastae,     Bipennes,    Tormenta,  rum  ejusve  Fopulo  Sabditisve  cum    ^ 

Tubi  Catapultani,  vulffo  Mortaria,  alterius  Hostibus  Commercium  ha- 

Inductiles    Sclopi,   yulgo  Petardae,  bere,  iisque  Merces  quascunque  (de 

Glandes    Igniarise     missiles,    Tulgo  quibus  suprk  exceptum  non  est)  ad- 

Granadse,  Furcas  sdopetaris,  Ban-  vehere  licebit,  idque  sine  ullo  inipe- 

daliers,  Salpetrse,  Sclopeti,  Globuli,  dimento,  nisi  iis  in  Partuhtu,  hcisqiie^ 

seu  FiljEe  quaB   Sclopetis  jaculantur,  qui  ab  altero  oh$identur :  Quod  si  ac* 

Cassides,  Galese,  Tnoraces  loricatse,  ciderii,  vel  Obsessoribus  Bona  sua 

Tulgo  Cuirasses,  et  similia  Armap  divendere,   vel    ad    aiium    quemvis 

turse  genera,  Militds,  Equi,  omnia  ad  Portum  non  obsessum  libere  se  con- 

instruendos  Equos  necessaria,  Sclo-  ferre  permissum  erit. 
pethecK,  Balthei  et  qoncunque  idia 

l2 
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Admiralty 
Pbize  Court. 

The 
V  Franciska.  " 

Judgment. 

Revocation 
can  only  be 
inferred  when 
the  instru- 
ments cannot 
reasonably  co- 
exist. 

The  presump- 
tion is  against 
such  inference. 

The  articles  in 
question. 


Con?ention  of 
1801. 


It  is  said  that 
the  convention 
of  1801  re- 
vokes the  16th 
article  of  the 
Danish  treaty 
by  necessary 
implication. 


which  such  a  proposition  is  stated  admit  their  esistenoe  up  to 
that  period. 

If  one  written  statement  b  to  be  revoked  or  altered  by  another 
there  are  only  two  means  by  which  such  effect  can  be  wrought — 
direct  revocation  or  necessary  implication.  Direct  revocation 
is  not  alleged ;  in  order  to  constitute  revocation  by  implication 
the  inference  must  be  free  from  doubt ;  it  must  be  proved  that 
the  provisions  contained  in  the  latter  instmment  are  such  as  to 
be  wholly  irreconcileable  with  those*  of  the  former ;  that  the  two 
cannot  reasonably  co-exist  together.  Th^  presumption.is  against 
such  a  revocation^  because^  if  the  contracting  parties  intend  to 
alter  a  subsisting  article,  they  would  naturally  so  express  them- 
selves ;  they  would  use  revocatory  terms. 

Now  the  articles  to  which  I  must  more  particularly  address 

my  attention  are  the  16th  of  the  Danish,  and  the  11th  of  the 

Swedish  treaty,  which  preceded  it  somewhere  about  nine  or  ten 

years.     The  16th  article  is  in  these  words:  — 

"  It  shall  be  lawful  for  either  of  the  contracting  parties,  and  tlidr  sobjeeto 
or  people,  to  trade  with  the  enemies  of  the  other,  and  to  oonrey  and  supply 
to  them  any  merchandize  whatever,  except  only  those  prohibited  goods 
which  arc  called  contraband,  without  any  impediment,  imless  in  parts  and 
places  besieged  by  the  other ;  which,  if  they  should  do,  they  shall  neverthe- 
less be  at  liberty  either  to  seU  their  goods  to  the  besiegers,  or  to  carry  theoi 
to  any  other  port  or  place  not  besieged.** 

This  treaty,  I  should  observe,  was  originally  in  Latin. 

The  convention  of  June  1801,  is  between  Great  Britain  and 
Bussia,  but  Denmark  and  Sweden  afterwards  became  parties  to 
it.  It  is  mentioned  that  the  intention  was  that  all  the  former 
treaties  should  be  renewed  by  this  convention,  when  Denmaric 
and  Sweden  acceded  to  it ;  for  they  say,  "  save  and  except  the 
differences  which  result  from  the  nature  of  the  treaties  and 
engagements  antecedently  subsisting  between  England  and  Den- 
mark, of  which  the  continuance  and  renewal  are  secured  by  the 
aforesaid  convention." 

I  take  it,  therefore,  that  the  convention  of  1801,  generally 
confirmed,  revived,  and  brought  into  existence,  the  same  as  if 
there  were  no  war,  all  the  treaties  previously  subsisting  between 
Denmark  and  England,  and,  amongst  others,  this  identical  treaty. 
That  confines  the  consideration  to  the  simple  question  whether 
anything  is  to  be  found  in  the  convention  of  1801  which  will 
annul  directly  or  indirectly  the  article  in  question. 

I  hardly  know  where  to  fix  my  attention  in  this  case.  Per- 
haps it  is  better  to  begin  by  observing  that,  beyond  all  doubt, 
there  are  no  revocatory  clauses,  and  that  the  question  is  one  of 
necessary  implication ;  whether,  in  fact,  it  was  the  intention  of 
these  parties,  without  stating  it,  to  substitute  the  provisions  in 
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the  treaty  of  1801  for  the  16th  article  of  the  Danish  treaty, 

and  the  11th  article  of  the  Swedish  treaty.  Admiraltt 

I  am  not  quite  sure  whether  I  am  correct,  but  I  understood        

the  argument  of  Her  Majesty* s  Advocate  to  be  founded  upon  the  Thb 

3rd  article  of  this  treaty,  and  especially  upon  the  division  of  it  "  ^aANcisBLA." 

marked  Na  4. :  "  That  in  order  to  determine  what  charac-        ""^y*"*" 

terizes  a  blockaded  port,  that  denomination  is  given  only  to  a 

port  where  there  is,  by  the  disposition  of  the  power  which 

attacks  it  with  ships  stationary  or  sufficiently  nqar,  an  evident 

danger  in  entering.     That  the  ships  of  the  neutral  shall  not  be 

stopped  but  upon  just  causes  and  evident  facts ;  that  they  be 

tried  without  delay,  and  that  the  proceeding  be  always  uniform, 

prompt,  and  legal'' 

I  have  looked  through  the  whole  of  this  treaty  very  care- 
fully, and  have  paid  due  attention  to  the  argument  of  Her 
Majesty* 8  Advocate f  2A  I  understand  it,  that  because  the  con- 
vention of  1780  has  been  embodied  in  this,  almost  word  for 
word,  with  the  single  exception  of  the  two  articles  which  were 
most  objectionable  to  Great  Britain,  viz.,  that  free  ships  made 
free  goods,  and  the  article  of  search^  of  notice,  and  of  blockaded 
ports,  therefore,  by  reason  of  the  omission  on  the  occasion  in 
question,  this  treaty  must  be  considered  a  substitution  for,  or 
revocation  of,  the  16th  article  of  the  treaty  of  Denmark  of  1670. 

On  this  point  I  would  first  observe  that,  beyond  all  doubt  In  the  conrca 
whatever,  there  are  no  revocatory  words,  and  I  must  say  that  there^are  no 
I  cannot  discover  any  terms  in  this  treaty  which  I  am  jus-  revocatory 

•  £•■%•  •  1  •«•'•••  words*  and  no 

tined  in  construing  to  be  a  revocation  by  implication,  nor  terms  which 
any  intention  to  substitute  this  treaty,   or  any  part  of  it,  j^^i^y  the  in- 
fer the  stipulations  contained  in  the  16th  article,  and  I  must  vocation; 
add  that  I  do  not  perceive  the  slightest  inconsistency  in  the 
16th  article  of  the  Danish  treaty  and  this  treaty  of  1801 
subsisting  together.     I  will  add  to  this,  that  with  regard  to  the 
Swedish  treaty  in  1803,  that  article  which  contained  a  pro- 
vision as  to  contraband,  was  altered,  and  no  notice  was  taken  of 
the  remainder. 

In  the  documents  themselves,  I  see  no  reason  to  pronounce  a  Though  there 
judicial  opinion  in  favour  of  a  revocation.     There  are  circum-  ^nmrtances* 
stances,  however,  which,  if  I  am  correctiy  informed,  tend  to  'w^ich  induce 
show  that  some  conception  was  entertained  that  a  revocation  a  conception 
was  intended.     I  advert  to  the  fact  that  the  reservation  as  to  ^^  exis^ 
Sweden  and  Denmark,  inserted  in  the  instructions  from  the  vocation  was 
Admiralty  in  1793,  were  not  inserted  in  any  instructions  issued  ^'^^"*^«^ 
in  the  war  commencing  in   1803,  and  also,  what  appears  still 
more  extraordinary,  I  cannot  find  any  trace  of  the  articles  in 
question  becoming  the  subject  of  discussion  in  these  Courts. 

h  3 
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Admiralty 
Prize  Court. 

The 
•  Frakciska." 

Judgment 

But  the  Court 
must  give  its 
judgment 
without  refer- 
ence to  such 
circumstances. 

The  Court 
holds  the  I6ih 
article  of  the 
Danish,  and 
11th  of  the 
Swedish  trea- 
ties, to  he  in 
full  vigour. 

The  Court 
must  look  to 
the  articles 
themselves  for 
their  intention. 

The  Court  has 
no  extraneous 
elucidation  of 
these  articles. 


Two  kinds  of 
modem  expo- 
sition. 


But  if  all  I  have  now  stated  be  correct^  I  do  not  perceive  how 
such  circumstances  ought  to  influence  my  present  judgment, 
for  the  omission  to  which  I  have  alluded  may  poatibly  have 
been  unintentional,  or  even,  if  intentional,  it  was  the  aot  of  one 
of  the  contracting  parties  only.  I  am  at  a  loss,  indeed,  to  oon- 
ceive  how  it  happened  that  when  so  many  Danish  and  Swedish 
vessels  were  captured,  these  articles  were  not  brought  into 
controversy ;  but^  the  omission  to  seek  a  remedy  cannot  alter  a 
contract. 

For  these  reasons  I  feel  myself  bound  to  oome  to  the  ocm- 
dusion  that  the  16th  article  of  the  treaty  with  Denmark  of 
1670,  and  the  11th  article  of  the  treaty  with  Sweden  of  1661, 
are  unrevoked  and  in  full  vigour. 

The  most  difficult  task  remains ;  for,  admitting  these  articles 
to  be  in  force,  what  is  their  true  meaning,  and  how  are  they  to 
be  construed  ? 

I  apprehend  that  I  must  first  look  to  the  articles  themselvee, 
and  if  the  meaning  intended  to  be  expressed  is  dear,  I  am  not 
at  liberty  to  go  further. 

If  there  be  doubt,  I  should  in  an  ordinary  course  seek  eloei- 
dation  by  reference  to  the  circumstances  under  which  the  trealM 
were  concluded.  I  have  used  my  best  endeavours  to  obtsia 
information,  but  I  must  candidly  acknowledge  that  I  ana  unaUe 
to  refer  to  any  auxiliary  information  of  this  description.  I 
cannot  find  any  information  as  to  the  peculiar  oircamstaneeB 
attending  the  country  at  the  time  these  treaties  were  made 
which  would  throw  any  light  upon  the  present  question.  Co- 
temporary  exposition  would  be  the  next  resource ;  I  have  none, 
and  I  have  not  heard  that  there  was  any  ootemporary  expon- 
tion.  In  the  very  able  argument  addressed  to  the  Court  I  was 
not  apprised,  and  I  do  not  know^  whether  these  articles  were 
carried  into  execution,  and  if  yea,  how,  during  any  war  prior 
to  1793,  or  if  so,  to  what  extent. 

Again,  with  regard  to  modem  exposition,  this  may  be  of  two 
kinds: 

First,  an  explanation  solemnly  agreed  between  the  two  states 
reconcileable  with  the  terms  of  the  articles.  An  interpretation 
of  this  kind,  though  it  might  not  be  quite  in  unison  with  my 
own  opinion,  I  should  hold  myself  bound  to  accept. 

Secondly,  an  interpretation  which  the  words  of  the  article  do 
not  admit.  Such  an  interpretation  might  be  more  properly  called 
a  substitute  for  the  original  meaning,  but  agreed  to  by  both  the 
contracting  powers.  Assuming  this  to  happen,  I  must  have  the 
authority  of  the  Government  under  which  I  sit  that  such  an 
agreed  interpretation  has  taken  place.  I  should  tiien  receive  it, 
not  as  a  construction,  but  as  an  agreed  settlement  of  a  difficulty. 
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It  is  quite  right  that  the  Court  of  Admiralty  should  decide         ^^^^' 
whether  one  treaty  has  been  revoked  or  altered  by  another ;  it  is  .  Admiraltt 
equally  within  its  province  to  construe  the  meaning  of  a  treaty ;   I*^"^  Court. 
but  if  any  change  has  taken  place  by  diplomatic  arrangements        ~Taa^ 
only  as  relates  either  to  the  subustence  and  continuing  effect  of  **  Frakgiska." 
the  treaty,  or  as  to  any  alteration  in  its  meaning,  such  is  matter      Judgment 
for  the  Governments,  and  not  fit  for  a  judicial  tribunaL 

It  has  been  contended  that  these  treaties  must  have  been  it  is  sud  these 
intended  to  confer  some  peculiar  privileges  on  Denmark  and  ^f ^JJJ'^- 
Sweden,  otherwise  why  should  such  articles  be  framed  ?  or,  to  tended  to  con- 
express  the  same  idea  in  other  words,  that  in  case  of  war,  Den«  p^vUeges  on 
mark  and  Sweden  should^  as  neutrals^  have  some  advantage  over  Denmark  and 
other  neutral  countries.  ^     ^ 

First,  I  will  observe  that  it  may  be  not  altogether  unusual  A  treatj  may 
for  a  treaty  to  be  made  merely  declaratory  of  the  law,  not  JS^^i^jJ** 
giving  any  peculiar  advantage  to  either  of  the  contracting  the  Law  of 
powers ;  and  such  is  the  opinion  expressed  by  Mr.  Wheaton^  mT^^^I^ 
with  regard  to  the  treaty  with  America  in  1794.  between  the 

Without  any  reference  to  these  particular  treaties,  I  must  parties, 
express  my  serious  doubt  whether  the  principle  involved  in  A  treaty  ooo- 
such  proposition  can  be  maintained,  —  whether  it  was  quite  ^^SdarSSi 
conostent  with  the  Law  of  Nations  to  confer  on  one  nei/tral  to  trade  wim 
rights  as  to  blockades  which  did  not  ^belong  to  others.     The  po^  ^^ded 
true  principle  is,  that  the  evils  arising  to  neutral  nations  from  to  other  nea- 
war,  and  especially  the  exercise  of  the  right  of  blockade,  are  inconsistent 
evils  which  ought  to  fall  on  all  according  to  the  same  rule ;  ^'^  ^®  ^^ 
that  it  would  be  wholly  contrary  to  law  and  justice  to  allow 
one   neutral  to  trade  with   a  blockaded  port,  and  exclude 
others.     So,  in  a  less  degree,  but  still  equally  in  principle,  it 
could  not  be  consistent  with  justice  to  relax  the  precaution  or 
diminish  the  safeguards  against  entering  a  blockaded  port  in 
favour  of  one  or  two  neutral  states,  to  the  prejucCce  of  others ; 
because  so  doing  would  be  giving  them  facilities  and  induce- 
ments which  others  did  not  possess,  and  so  confer  upon  them  a 
special  commercial  advantage  not  warranted  by  other  distin*- 
gnishing  circumstances;   and  moreover,  that  such  a  measure 
might  justly  be  compUuned  of  on  another  ground,  viz.,  that  all  Restrictions  as 
restrictions  with  regard  to  blockades  are  only  justifiable  to  the  JJe^oniy*jM- 
extent  that  they  are  necessary  to  effect  their  object;  and  that  tifiedby  neces- 
if  a  restriction  is  not  necessary  to  be  imposed  on  one  neutral  ^^^^j  \^ 
statCi  it  is  equally  unnecessary  to  be  applied  to  another.  P^vs  to  all 

I  will  illustrate  the  foregoing  reasoning  by  reference  to  the  eqoaiiy. 
subject  of  contraband.     Now,  we  all  know  that  there  is  con-  Belligerents 
traband  by  the  general  law,  contraband  by  special  treaty,  and  ^^^^^^ 
articles  excepted  from  contraband  for  special  reasons,  particu-  privilege  to 
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Admibaltt  ' 
Prize  Coubt. 

The 
«•  Fbancuka." 

Judgment 

import  contra- 
band to  the 
enemy  while 
he  denies  it  to 
another  neu- 
traL 


The  law  of 
blockade  at  the 
date  of  the 
treaties  is  un- 
known, and  it 
is  probable 
that  the  pro- 
Tisions  of  the 
treaties  were 
declarations  of 
the  ftitnre  law 
on  the  sabject 
of  the  law 
which  now 
preyails. 


The  Ad- 
miralty orders 
of  1793  seem 
based  upon 
these  treaties. 


Admiralty 
instructions 
of  1793. 


lorly  as  being  the  growth  and  produce  of  a  country.  Suppose 
France  and  Bussia  to  be  at  war,  and  Belgium  and  Great 
Britain  to  be  neutral  countries,  what  would  be  said  of  a 
treaty  whereby  France  agreed  to  allow  the  manufactures  of 
Liege^  being  of  the  nature  of  general  contraband,  to  go  without 
let  or  hindrance  to  Bussia  ?,  Would  not  Great  Britain  have  a 
right  to  say,  The  whole  law  of  contraband  depends  upon  the 
right  of  self-protection ;  if  necessary  at  all,  it  is  equally  neces- 
sary against  all;  and  you  have  no  right  to  keep  the  burden 
upon  me,  and  relieve  another  to  my  disadvantage  ?  For  these 
reasons,  without  saying  to  what  construction  I  may  be  ooow 
pelled  to  come,  I  think  strong  objections  in  principle  Ue  to  the 
proposition  contended  for  by  Dr.  Twiss. 

To  carry  this  matter  a  little  further^  When  I  am  told  that 
by  these  treaties  extraordinary  rights  were  conferred  on  Swedea 
and  Denmark,  I  should  have  liked  to  have  known  what  was  the 
law  governing  blockades  such  as  the  present  in  those  days 
when  the  treaties  were  framed,  and  in  what  particulars  these 
treaties  differed  from  that  law*  It  would,  perhaps,  not  be  eaqr 
to  show  what  the  law  was.  It  is  within  the  bounds  of  possi- 
bility, looking  at  the  unsettled  state  of  the  law  at  that  period, 
that  the  alterations  supposed  to  have  been  made  by  those 
treaties  were  only  an  exemplification  of  the  present  law,  —  a 
declaration  of  what  should  be  taken  to  be  the  law. 

On  the  other  hand,  however,  it  must  be  admitted  that  the 
circumstances  of  the  exception  from  the  Admiralty  orders  of 
1793,  and  Mr.  Keene's(a)  negotiating  about  the  same  period, 
show  that,  in  the  opinion  of  the  British  Government  at  that 
period,  there  was  some  peculiar  privilege  reserved  by  these 
treaties  to  Sweden  and  Denmark.  That  privilege  was  construed 
to  be  a  right  to  warning. 

These  instructions  are  very  short,  and  we  must  recollect 
that  upon  the  occasion  when  they  were  issued.  Great  Britam 
and  other  European  countries  conceived  that  such  was  the  state 
of  warfare  with  France,  that  it  was  lawful  to  resort  to  the  most 
extraordinary  measures  for  the  purpose  of  crushing  the  French 
nation,  even  to  the  attempt  of  endeavouring  to  starve  them. 


(a)  Mr.  Eeene,  Charg^  d' Affaires 
from  bis  Britannic  Majesty,  in  a 
note  addressed  to  the  Cabinet  of  tbe 
King  of  Sweden,  said,  "Tbe  ex- 
ception in  favour  of  Sweden  in  the 
article  of  these  regulations  con- 
cerning blocked  up  ports,  is  founded 
upon  the  same  treaty,  the  principles 
of  which  are  perfectly  consistent 
with  the  prescriptions  given  to  tbe 
pommanders  of  his  Majesty's  armed 


vessels.  .  It  can  certainly  not  be 
imagined  that  the  object  of  this 
treaty  has  been  to  permit  to  the 
vessels  belonging  to  neutral  powers 
to  renew  their  attempts  of  entering 
into  blocked  up  ports  as  many  times 
till  they  succeed  in  tiirowing  pro- 
visions into  them;  they  have  only 
been  exempted  from  the  puniahmeat 
of  confiscation  on  the  first  attempt^** 
^^  Annual  BegUter^  1795,  p.  174. 


THE  ECCLESIASTICAL  AND  ADMIRALTY  REPORTS.  153 

The  first  object  of  these  instructions  is  contained  in  article  1.         1855. 
The  next  is,  all  neutral  vessels  were  to  be  detained,  and  the    Admiraltt 
right  of  pre-emption  exercised ;  and  to  the  best  of  my  recoUec^  ^bize  Coubt, 
tion,  I  believe  they  received  ten  per  cent,  for  freight.     The        "rm 
second  article  was,  —  *•  FaAHawtA." 

JmdgmeiiU 
''It  shall  be  lawful  for  the  commanders  of  his  Majesty's  ships  of  war, 

zind  privateers  that  have,  or  may  have,  letters  of  marque  against  France,  to 

seize  all  ships,  whatever  be  their  cargoes,  that  shall  be  found  attempting  to 

-  enter  any  blockaded  port,  and  to  send  the  same  for  condemnation,  together 

with  their  cargoes,  except  the  ships  of  Denmark  aaul  Sweden^  which  shall  only 

he  prevented  from  entering  on  (he  first  attempt^  but  on.  the  second  shall  be 

sent  in  for  condemnation,** 

Now,  it  is  perfectly  dear  to  my  mind,  and  no  person  can  deny, 
that  it  must  have  been  intended  by  these  instructions  to  have 
referred  to  treaties  which  were  in  existence,  and  that  in  conse- 
quence of  these  treaties  this  privilege  was  given  to  Denmark 
and  Sweden.  When  we  go  to  the  third  article,  I  must  con- 
fess, that  when  one  comes  to  construe  the  treaty  itself,  it  does 
leave  a  court  of  justice  in  a  great  difficulty  indeed.  The 
third  article,  supposing  that  I  understand  it  rightly,  and  that 
pains  were  taken  in  forming  these  articles,  relates  to  blockade 
by  declaration,  in  which  case  Danish  and  Swedish  ships  are  all 
put  on  the  same  footing  as  others,  and  there  is  no  exception 
at  all.  I  must  not  call  that  a  construction  of  the  treaty,  be- 
cause that  would  be  wrong;  this  was  the  step  taken  by  his 
Majesty's  Government  at  that  time  in  consequence  of  the 
treaties  between  Denmark  and  Sweden. 

There  are  several  reasons  which  render  it  very  doubtful  Quare^ctjiihe 
whether  I  can  take  these  instructions  as  my  guide.  SeSTin^c 

First,  I  can  hardly  consider  them  as  a  construction  of  the  tions  as  its  . 
words  of  the  articles,  for  I  can  find  no  words  in  the  articles  to  ^^ 
bear  them  out.  They  can  be  made  to  bear  them  out  only  by 
putting  words  into  the  articles  which  appear  neither  expressly 
nor  by  implication.  There  is  not  a  word  as  to  warning  off  the 
first  time  to  be  found  in  any  one  of  the  articles,  nor  any- 
thing approaching  to  it. 

Secondly,  as  an  exposition  of  the  article,  they  are  loose  and 
unsatisfactory ;  for  the  great  question  of  all  will  still  remaia 
unsolved,  viz.,' whether  a  Danish  vessel  would  be  entitled  to  a 
warning  if  she  proceeded  with  a  knowledge  of  the  blockade  de 
factOy  and  made  an  attempt  to  break  it ;  that  is  not  solved  by 
these  instructions  nor  by  anything  else. 

Thirdly,  this  exposition,  if  such  it  may  be  called,  or  agreed 
construction,  was  temporary  only,  and,  so  far  as  I  know  its 
duration  ended  with  that  war. 
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¥ 

Admikaltt 
Pbibb  Court. 


Thb 
**  Fbamouki.'^ 


The  articles 
giTe  no  ffe- 
neral  ri^t  to 
go  to  block- 
aded ports. 

06«esnim  em- 
braces siege 
and  blockade. 


A  general 
right  to  go  to 
blockaded 
ports  would  be 
repugnant  to 
the  nghte  of 
other  neutral 
nations. 


The  articles 
are  difficult  to ' 
construe. 


Fourthly,  Mr.  Keene's  despatch  justifies  me  in  saying  that 
this  was  not  an  exposition  of  the  artioles^  but  a  aubatitution  for 
them;  and  I  apprehend  that  where suoih  a  substitute  for  exjda* 
nation  is  agreed  upon,  I  am  not  at  liberty  to  engraft  it  into 
judicial  proceedings^  except  under  the  authority  of  the  Goveni- 
ment  under  which  I  sit,  and  no  such  authority  I  have. 

If,  then,  I  am  not  authorized  to  take  these  instructions  as  the 
arrangement  made  between  the  two  Governments,  and  as  a  per- 
manent settlement,  I  must  put  upon  those  articles  that  inter- 
pretation which  I  think  the  words  in  which  they  are  expressed 
require,  and  which  they  were  intended  to  bear  at  the  time  dP 
the  contract ;  that  is,  if  we  ought,  with  our  little  means  of  judg- 
ing, to  say  what  the  contracting  parties  intended  in  1661  and 
1670. 

First,  it  is,  I  conceive,  perfectly  clear  that  these  articles  do 
not  give  any  general  right  or  liberty  to  go  to  blockaded  ports. 

The  words  of  the  16  th  article  are :  they  shall  have  freedom, 
of  course  to  go  anywhere  they  please  without  impediment 
'^  unless  in  parts  and  places  besieged  by  the  other."  Therefore, 
oonstruing,  as  I  believe  I  must,  obsessum  to  be  commensurste 
with  the  siege  or  blockade,  or  both,  it  was  intended  that  Den- 
mark and  Sweden  should  not  convey  merchandize  to  blockaded 
places. 

With  regard  to  what  follows,  I  might  enter  into  some  nice 
disquisitions  with  respect  to  the  two  treaties,  because  the  treaty 
of  Sweden,  which  perhaps  I  may  call  the  mother  treaty  of  the 
two,  is  in  these  words,  '^  quod  si  acdderitf^  which  is  construed  to 
mean,  '*  if  they  happen  to  go  to  blockaded  ports."  The  words  are 
*^  quod  si  acciderit,^  the  meaning  may  be,  ^^unintentionally  ap- 
proaching them ; "  the  words  in  the  Danish  treaty  are  ^^  quod  si 
fecerint;"1iiGBe  words  are  equally  left  without  auxiliary  expla- 
nation. They  must,  I  grant,  looking  at  the  whole  context,  ne^ 
cessarily  mean  this  —  if  they  should  in  some  way  or  qther,  but 
how  nobody  can  tell,  approach  blockaded  ports. 

My  opinion  is,  therefore,  there  was  no  general  right  to  go  to 
blockaded  ports,  and  such  a  stipulation  would  not  only  have 
militated  against  the  right  of  blockade,  but  would  have  been 
repugnant  to  the  just  rights  of  other  neutral  nations. 

In  what  cases,  then,  were  these  articles  to  apply  ?  There  are 
insuperable  difficulties  to  any  literal  interpretation  of  the  words 
of  the  article^,  arising  most  probably  from  our  ignorance  of  the 
circumstances  for  which  they  were  intended  to  provide* 

It  is  my  belief,  though  a  belief  I  cannot  act  upon,  that  there 
was  some  particular  conunercial  intercourse^  a  regard  to  which 
dictated  these  compacts,  such  as  a.  supply  of  provisions!,  or  some 
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similar  commodity  ;  for  it  is  almost  an  absurdity  to  suppose  that      ,  ^^^'  , 
these  articles  applied  to  cargoes  of  every  description.     Observe    Ai>mi&altt 

the  alternative, — ^you  may  take  it,  according  to  one  construction,  ^*^**  Coubt, 
to  a  blockaded  port,  the  blockading  squadron  must  buy  it,  or         j^^ 

you  must  take  it  to  another  port.     Now,  could  it  be  supposed  ^  Framowa." 
that  a  Danish  or  Swedish  vessel  should  carry  a  cargo  of  silks     Judgment 

and  satins,  or  pig  iron,  to  the  blockading  fleet,  and  say.  Buy  my  probahfy  they 

cargo,  or  send  me  to  an  enemy's  port  not  blockaded  ?    It  must  referred  to 

have  been  intended  that  the  commodity  ofiered  to  the  squadron  ^^  ^^^'^^ 


OOOl" 


must  have  been  a  commodity  possible  to  be  bought ;  there  can  medial  in- 

tercoiirse  or 

be  no  other  meaning  to  that  part  of  the  treaty.  which  we  are 

I  incline  to  think  that  the  only  mode  of  arriving  at  a  safe  ^^^  ignorant 
conclusion  is,  to  determine  what  is  not  the  meaning,  or  what  is 
sometimes  called  the  process  of  exhaustiout 

It  is  agreed  then  first,  that  this  article  does  not  destroy  the  J^^  vdole'i 
right  of  blockade  generally.    Does  it  mean  that  a  Swedish  or  utte  for  wam^ 
Danish  vessel  may,  with  a  perfect  knowledge  of  the  blockade,  ^F^*"^' 
sail  with  a  cargo  for  that  blockaded  port,  get  in  if  she  can  stances, 
without  being  stopped  by  the  cruizers,  and  if  stopped  say, 
^'  True»  I  was  going  to  the  blockaded  portj  but  you  have  caught 
me ;  buy  my  cargo,  or  send  me  to  another  port  not  blockaded  ?" 

Woidd  that  be  a  rational  exposition  f  What  would  be  the 
consequence  ?  All  Swedish  and  Danish  vessels  might  sail  for  any 
of  the  blockaded  ports^  for  Biga,  get  in  if  they  could ;  if  turned 
back,  sail  along  the  blockaded  coast,  slip  into  Windau  or  Libau, 
or,  if  stopped  by  another  cruizer,  say,  '*  I  have  been  warned;  I 
am  in  my  course  to  some  port  not  blockaded.'' 

If  thb  bo  the  sort  of  warning  claimed  for  a  ehip  intending  to 
violate  the  blockade,  I  say  that  such  a  construction  is  not  only 
not  to  be  found  within  the  four  comers  of  the  treaty,  but  is 
repugnant  to  the  spirit  of  it;  destructive  of  aU  just  rights  be- 
longing both  to  belligerents  and  other  neutral  states. 

But  there  is  another  possible  interpretation  which  I  will  put  If  a  Danish 
to  the  test    A  Danish  vessel,  cognizant  of  the  blockade,  but  z^dT^?^* 
without  any  intention  to  violate  it,  sails  strught  for  the  block-  blockade, 
ading  squadron,  says,  ^^Buy  my  cargo,  or  let  me  go  to  an  un-  ^^ght  for' 
blockaded  port.**    I  think  this  might  be  one  of  the  meanings,  ^^?  ^^^^- 
and  if  such  a  case  should  occur,  I  would  restore  the  vessel  dron^  and^ray 

Take  another  state  of  things.     A  Danish  vessel  proceeding  "'^^^^f? 
for  a  blockaded  port  in  ignorance  of  the  blockade.    By  the  or-  Coart  wonld 
dinary  law  of  blockade  she  will  not  be  condemned,  unless  the  '^^^ 
blocbide  had  been  notified  to  Denmark,  or  unless  the  blockade 
had  become  so  notorious  that  knowledge  must  be  presumed. 
Does  the  treaty  make  any  difference  in  such  a  case? 

In  the  case  first  supposed,  of  notification  to  Denmark,  it  could  Ignorance, 
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,  ^^^^'  .  not  be  argued  that  ignorance  could  be  any  excuse^  when  that 

"^  Admiraltt  ignorance  arose  from  the  fault  of  the  Danish  GrOTemment^  in  not 

Pbize  Court,  informing  her  subjects,  as  Lord  StoweU  held  it  was  the  duty  rf 

The  every  Government  so  receiving  a  notification  to  do. 

**  Fbanciska,"  Then  consider  the  case  of  ignorance  of  a  blockade  de  fada. 

Jvdgmenu  There  might  be  a  case  of  general  notoriety,  and  yet  of  particular 
n?atii''8^>o!-^  ignorance;  a  case  where,  unless  there  was  some  stipulation  by 
vernment  is  treaty,  the  presumption  of  knowledge  ought  to  prevail  against 
is  no  excuse,  the  fact  of  ignorance.  Does  this  treaty  provide  for  such  a  con- 
Supposing  a  tingency  ?  Possibly  it  might  have  been  intended  so  to  do.  It 
^efy^^ttfi'  ^  possible  that,  as  this  treaty  is  universal  in  its  terms,  and 
neraiiy  known,  not  Confined  to  the  Baltic,  and  as  Denmark  and  Sweden  were 
wwtic^  ^  ^  those  times  difficult  of  access,  this  might  have  been  the  in- 
wnorance^  the  tcution  of  the  contracting  parties. 

give  Danish  :  Be  it  SO,  then,  though  circumstances  have  wholly  changed ; 

*°^  1r^^  y®*  *^  ®^^  *  ^^®®®  occur,  Danish  slups  and  property  shall  be 

benefit  of  the      protected. 

^^^^1^^  Is  there  any  other  possible  state  of  things  in  which  Denmark 

against  them  or  Sweden,  (I  speak  of  them  indiscriminately)  could  reasonably 

sumption  of^  dai°i  a  benefit  under  this  treaty  ?    I  will  exercise  my  ingenuity 

knowledge.  to  find  a  case.     Say  a  case  of  doubt  as  to  the  continusmoe  of  a 

^w^fe  ^  blockade  —  of  justifiable  doubt.     What  is  the  extent  of  any 

doubt  as  to  reasonable  demand  on  the  part  of  the  merchant-^vessels  in  such 

^c  *^f  Ae '  *  ^^*®®  ^    Liberty  to  approach  the  blockading  squadron  and 

blockade,  and;  make  inquiries.  Produce  the  case  of  reasonable  doubt,  and  of  di- 

direciing  her  ^^<^^^S  the  coursc  of  the  vessel  to  the  blockading  squadron  for 

course  to  the  such  purpose  I  will  release  her. 

squadron fo  Now,  what  cause  of  complaint  has  Denmark  or  Sweden? 
make  inquiries,  I  have  provided  for  every  case  that  I  can  even  imagine  for  the 
would  give  protection  of  their  merchant-vessek,  if  their  commerce  be  con- 
^rh^tre^t"^^^*  ducted  with  integrity  and  due  regard  to  the  rights  of  the  belli- 
Denmark  and  g^^eut.  If  there  be  any  other  state  of  things  which  could  re- 
Sweden  have  I  quire  a  similar  remedy,  I  would  provide  for  that  also ;   but  do 

coi^pUdnt.  ^      ^^^  ^^^  ™®  ^^^^  I  ^^^^  given  to  Denmark  and  Sweden  no  more 

than  other  nations  could  justly  claim,  until  you  have  proved  to 
me  what  the  state  of  the  law  was  prior  to  1661  —  until  you 
have  shown  me  that,  either  this  treaty  was  not  declaratory  of 
that  law,  or,  if  it  were  not,  that  the  Law  of  Nations,  since  1661, 
has  not  grown  up  to  the  same  proportions.  Show  me^  in  short, 
that  my  construction  is  not  consistent  with  justice,  or  with  the 
fair  import  of  the  words  of  the  treaty,  and  I  will  abandon  it ; 
but  if  no  complaint  can  fairly  be  raised,  and  no  grievance  pointed 
out,  I  will  adhere  to  my  own  interpretation,  and  not  adopt  that 
which  the  convenience  of  the  moment  or  the  incuria  of  states- 
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men,  might  have  induced  them  to  resort  to^  for  the  sake  of  tem- 
porary acqidescence^  Admiraltt 

Fbizb  Goubt. 


Having  now  stated  the  varions  conclusions  to  which  I  have         thb 
come  with  regard  to  this  blockade  and  the  treaties,  I  proceed  to  **  Frahciwu.** 
adjudicate  upon  this  case  of  the  **Franciska"  in  conformity        "«<9»««»«- 
with  those  conclusions,  and,  I  hope  also,  with  the  true  result  of 
the  evidence. 

The  present  consideration  is  confined  to  the  ship  only,  (a)  The  ^  fectsof 
vessel  is  a  Danish  vessel,  and,  in  the  month  of  April,  left  Spain  the  "•  Fran- 
with  a  mixed  cargo,  destined  for  the  Baltic,  and  bound  to  ^'"'^ 
Elsinore  for  orders.     Mr.  Arboe,  the  owner  of  the  vessel  was 
resident  at  Copenhagen.     What  were  the  precise  orders  the 
master  received  I  have  no  means  of  knowing  with  accuracy. 
She  left  Elsinore  on  the  I4th  of  May,  and  I  must  seek  for  his 
destination  in  the  evidence  of  the  master,  the  papers  in  gene- 
ral terms  describing  the  voyage  to  be  the  Baltic 

The  master's  account  on  the  18th  interrogatory  is,  that  his  ^®  master'* 
owner's  orders  were  to  proceed  to  Memel,  but,  he  says,  *^  If  there 
was  no  blockade,  and  if  the  English  ships  of  war  would  permit, 
I  was  ordered  to  proceed  to  Riga,  and  I  was  sailing  to  ascer- 
tain this  from  the  English  when  captured.  The  voyage  was  to 
have  ended  at  Riga  if  not  blockaded,  and  if  permitted,  to  go  in 
and  out." 

Now,  it  is  of  the  last  importance  in  this  case  to  try  the  credit 
of  the  master. 

First,  then,  he  has  sworn  that  his  orders  were  to  go  to  Memel, 
a  neutral  port,  to  which  he  was  entitled  to  go,  and  so  far  well ; 
he  does  not  say  he  was  to  go  to  Memel  to  make  inquiries  there 
as  to  the  blockade,  but  omitting  all  mention  of  what  was  to  be 
done  at  Memel,  he  goes  on  to  state  that  he  was  ordered  to  pro- 
ceed to  Riga  if  not  blockaded. 

On  the  13th  interrogatory  he  states  the  consignees  of  the 
cargo  in  Memel  were  Frederick  Scheller ;  the  Riga  consignees 
he  does  not  know.  His  evidence  on  the  third  interrogatory  s 
**  The  place  of  capture  was  ten  miles  to  the  west  of  Lyser  Ort; 
the  day  was  the  22nd  of  May  ;  the  distance  from  the  place  of 
capture  to  Memel  would  be  about  130  miles  to  the  east  of 
Memel,  and  beyond  it." 

I  cannot  easily  reconcile  this  statement  with  his  assertion 
that  his  orders  were  to  proceed  to  Memel ;  but  on  the  30th 
interrogatory  there  is  a  further  statement  that  the  **  Franciska  " 
was  steering  her  course  towards  Memel  before  the  capture. 
Here,  then,  is  a  vessel  said  to  be  proceeding  to  Memel,  when 

(a)  On  a  subsequent  day  the  cargo  was  also  condemned. 
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IS6S. 
' .-^ 

ADMnULTT 

fsub  covst* 

Tms 
*^  Fbawohka.'* 

Judgment, 

The  master  is 
unworthy  of  ' 
credit 


Ve«gel  con- 
demned, 
because,  Ist, 
blockade  no- 


she  has  already  prooeeded  ISO  miles  beyond  ife  towards  the 
Gulf  of  Riga,  and  is  sailing  in  a  direction^  acoording  to  the  log, 
E.  N.  E.  and  N.  and  by  E. ;  that,  I  confess,  is  a  nautical  ques- 
tion which  I  cannot  solve  with  any  advantage  to  tfao  present 
claimant. 

But  is  there  a  word  of  truth  in  this  statement?  Wastfais 
vessel  sailbg  towards  Memel  at  the  time  of  capture,  or  shortly 
before  ?  Let  us  look  at  the  1(^ :  on  the  21st  of  May,  at  S  ▲»  v., 
Libau  was  in  sight  E.  and  by  N. ;  the  coarse  during  the  whole 
of  that  day  was  E.  N.  E.  and  N.  and  by  E.  On  the  22nd  ahe  had 
advanced  so  as  to  get  Windau  in  sight,  and  she  steered  N.N.E. 
and  E.  and  by  N.,  therefore  she  was  never  steering  towards 
Memel  at  all,  and  this  part  of  the  statement  is  utterly  fidae ;  it 
is  not  true  that  her  course  was  altered  to  approach  the  cruuer 
when  she  descried  her.  In  answer  to  this  same  iuterrogatoiy 
this  master  equivocates,  and  plunges  still  deeper  into  difficnlty. 
He  says  her  course  was  at  all  times  when  the  weather  would 
permit  directed  to  the  place  for  which  she  appears  destined  by 
the  ship's  papers.  This  is  mere  equivocation,  because  he  kneir 
that  the  clearance  was  for  the  Baltic  generally,  and  it  is  utterly 
false  to  say  that  she  was  going  to  Memel  at  any  time  whatevei; 

The  real  truth  is,  that  Uie  master  was  gcnng  to  Biga ;  that  hs 
was  aware  that  the  so  doing  might  subject  him  to  detention  by 
a  British  cruiser ;  that  he  was  embarrassed  by  the  place  of  cap- 
ture ;  that  he  could  not  determine  what  was  the  best  course  to 
make :  so  that  at  one  time  he  swears  he  was  going  to  Memel, 
which  was  not  true,  and  at  another  that  he  was  seeking  a  Brit- 
ish cruizer  for  the  purpose  of  making  inquiries,  which  was 
equally  false.  I  entertain  no  doubt  whatever  that  this  master 
was  cognizant  of  the  blockade,  was  seeking  to  violate  it,  and  has 
aivented  a  tissue  of  inconsistent  falsehoods  for  the  chance  of 
escape. 

There  is  nothing  more  to  comment  upon.  The  papers  afford 
no  information  nor  does  the  further  proo£  It  was  strongly 
urged  by  JHer  Majesty* s  Advocate  that  Mr.  Arboe,  the  owner, 
had  not  made  an  affidavit  deposing  to  his  ignorance  of  the  fiict 
of  the  blockade.  Perhaps  that  may  be  some  confirmatory 
proof  of  the  inferences  I  must  draw  from  the  evidence  of 
the  master  and  the  log ;  but  I  respect  Mr.  Arboe  for  his  ab- 
stinence ;  for  sure  I  am  from  this  evidence,  as  well  as  from  the 
whole  testimony  regarding  the  blockade,  that  he  could  not  have 
asserted  his  ignorance  without  sacrificing  his  conscience  to  his 
interest 

First,  I  condemn  this  ship,  because  I  hold  that  the  blockade 
was  notorious  at  Eleinore  on  the  14th  of  May,  tlie  day  this 
vessel  sailed. 
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Secondly,  because  the  master  has  deposed  falsely,  and  was     ^ 


proceeding  to  violate  the  blockade  with  a  full  knowledge  there-  AoioRALxr 
o£  Under  such  circumstances  he  can  derive  no  benefit  from  ^""  ^^"^' 
the  treaty  with  Denmark.  Thb 

With  respect  to  the  other  cases,  I  must  postpone  my  judg^  **  Frahcmka." 
ment  till  I  have  had  time  to  examine  the  peculiar  circumstances     Judgment 
belonging  to  each.  *?"<>"•  ^,^«° 

®    *^  the  vessel 

I  am  afraid  it  may  be  said  with  some  truth  that'  this  judg-  sailed, 
ment  in  parts  may  be  diffuse,  in  others  I  may  have  been  guilty  2nd,  the 
of  repetition ;  but  when  it  is  considered  that  I  have  had,  in  the  wilftiUy  de- 
space  of  one  week,  to  make  ^me  inquiries,  as  far  as  my  means  P*^  ^d^' 
extended,  into  the  history  of  the  treaties,  to  weigh  and  digest  no  benefit 
all  this  evidence,  and  to  come  to  my  conclusion,  I  think  it  would 
not  be  expected  that  I  should  be  as  concise  or  as  accurate  in 
my  expressions  as  I  otherwise  might  have  wished  to  be.     But  I 
felt,  from  the  great  interest  taken  in  these  cases,  and  knowing 
what  mischief  must  accrue  by  delay,  that  it  was  better  to  pro- 
nounce my  judgment,  the  substance  of  which  I  believe  right, 
than,  by  taking  further  time,  to  expose  those  interests  to  deie^ 
rioration. 

Proctors :   The  Queen! $  Proctor  ;  Deacon. 


from  the 
treatj. 


THE  «  STEEN  BILLK''    Beck.  p^TcJ^t. 

Ftb.  a. 
Dr.  Lushington.     The  *^  Steen  Bille  '*  sailed  fSrom  Elsi-  x^e  circum- 

nore  with  a  cargo  of  coab  and  tar  on  the  18th  of  May,  and  stances  of  the 
the  master  swears  that  the  voyage  was  to  have  ended  at  Stock- 
holm. Adhering  to  the  opinion  I  have  already  expressed,  I 
must  hold  that  the  owners  resident  at  Elsinore  and  the  master 
were  cognizant  of  the  blockade,  unless,  indeed,  it  were  possible 
to  show  a  case  of  entire  and  not  wilful  ignorance.  But  if  thb 
vessel  was  really  going  to  Stockholm  there  was  no  breach  of 
blockade,  and  a  knowledge  of  the  blockade  matters  not.  The 
master  states  the  place  of  capture  to  have  been  about  forty  or 
forty-five  miles  off  the  coast  between  Memel  and  Libau ;  and 
also,  that  on  the  day  before  her  latitude  was  56^  8'  N.,  and  her 
longitude  19^  59'  E.  He  says  that  he  should  guess,  but  that  he 
could  not  say  with  any  certainty,  that .  at  the  time  of  seizure 
they  had  varied  about  16^  to  the  north ;  ^^  I  am  sure,"  he  added, 
**  we  were  further  to  the  westward  than  the  day  before." 

Much  evidence  has  been  adduced  to  show  that  the  place  of  The  place  of 
capture  was  in  the  proper  course  to  Stockholm.  I  am  not  con-  ^^^e  conne 
vinced  by  this  evidei\ce,  but  do  not  mean  to  decide  as  if  I  wholly  ^  ,?^«*  ■• 

•^  '  ^  well  as  to 

Stockhohn. 
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,  ^^^^'  ,      discredited  it*    This  is  abundantly  clear,  that  though  it  might 
Admiraltt    be  a  proper  coarse  for  Stockhohn,  it  was  also  a  proper  coiune 

The  "*  Stben        How,  then,  am  I  to  be  satisfied  as  to  which  place  the  master 
BizxE.**       vras  really  conducting  the  course  of  his  vessel  ?    I  must  look  to 
Judgment'     ^®  wholc  of  the  evidence,  and  see  whether  it  is  true  and  con- 
The  com-  sistent,  —  whether  the  master  is  deserving  of  credit  or  not. 

mMte?8^ev^^        V^^^  learned  Judge  having  minutely  compared  the  mastei^s 
dence  with        evidence  with  the  log  of  the  vessel,  continued.] 
Ae  IwmUo**        Hence  it  is  dear  that  the  ship  was  not  going  voluntarily  to 
have  been         the  northward  or  the  westward,  but  that  her  course  was  as  near 
^g^  ^  as  she  could  possibly  lie  to  Riga.     Part  of  the  day  it  was  calm, 

but  when  she  did  move  it  was  to  the  east,  and  not  to  the  west; 
she  made  above  twenty  ndles  to  the  eastward,  and  not  west- 
ward. 
The  master  ia        ^^^  master  says  that  the  vessel  was  not,  before  or  at  time  of 
discredited  by   capture,  sailing  beyond  or  wide  of  Stockholm,  only  to  this  ex- 
^^^  ^^*      tent,  that  at  the  time  of  capture  he  was  standing  in  rather  far 
to^the  east,  as  he  expected  the  wind  to  be  wearing  easterly, 
and  he  wanted  to  make  the  most  of  it,  when  he  agtdn  tacked. 
It  appears  to  me  that  the  vessel  had  the  wind  adverse  firom  the 
east  for  some  time.     How  could  the  master  possibly  be  standing 
so  far  to  the  east  at  the  time  he  was  captured,  if  the  fact  was  as 
he  has  represented  it  ?     He  has  stated  that  he  had  gone  fiurther 
to  the  west  than  he  had  been  the  day  preceding.     I  am  of 
opinion  that  he  is  discredited  by  his  own  log  and  Us  own 

statement. 

The  letters  If  I  entertained  any  doubt  as  to  the  destination  of  this  vessd, 

on  board  prove  there  are  two  papers  in  the  case  which  satisfy  my  mind  that 

to  have  been      Bhe  was  proceeding  to  Riga.     The  first  is  a  letter  from  the 
Riga.  owner  addressed  to    Mr.  Hellesteen,   Stockholm,    and   dated 

**Elsinore,  May  18,"  the  very  day  the  vessel  left;  and  it  re- 
quests that  gentleman  to  procure  the  captain  a  good  price  for 
his  cargo,  and  a  good  out-freight,  in  case  he  should  visit  Stock- 
holm. It  was  put  in  the  alternative, — "  in  case  he  should  visit 
Stockholm." 

There  is  another  letter  written  the  same  day,  after  ten  o'clock, 
by  the  owner  to  the  master,  in  these  words :  ^*I  have  this  mo- 
ment remembered  that  you  have  not  bills  of  lading  of  the 
twenty  barrels  of  coal  tar ;  I  have  therefore  made  out  two  biDs 
of  lading  for  the  same,  as  if  they  were  taken  in  at  Elsinore," — 
T  could  not  rely  upon  that  circumstance  at  all, — **  as  they  are 
not  written  on  the  land  pass.  These  you  must  sign  imme- 
diately, and  take  with  you.  God  with  you  and  luck  to  Biga* 
Yours,  devotedly,  A.  P.  Andersen." 
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It  is  impossible  to  doubt  which  is  the  real  and  genuine  letter      ,  ^^^^'  ^ 
of  the  two  —  which^  is  the  letter  intended  to  be  carried  into     Admikaltt 
effect,  and  which  not.     There  has  been  an  affidavit  made  by  the  ^^^  Coukt. 
master  with  regard  to  an  attempt  to  destroy  this  last  letter,  it    ip^g.  u  qj^^eix 
having  been  stated  by  the  captors  that  the  master  at  first  refused      Bille.** 
to  give  it  up,  and  then  endeavoured  to  destroy  it.     I  will  not      JudgmenL 
rely  on  that  circumstance ;  the  case  is  so  clear  that  it  is  not 
necessary  to  enter  upon  a  consideration  of  the  evidence  of  the 
master  upon  the  point.   The  only  fact  upon  which  I  will  rely  is, 
that  the  letter  was  found  on  board. 

I  cannot  entertidn  any  reasonable  doubt  that  the  vessel  was 
going  to  Riga  in  breach  of  blockade ;  and  the  steps  which  have 
been  resorted  to  in  order  to  conceal  the  true  destination  per- 
fectly satisfy  me  that  all  parties  were  cognizant  of  the  blockade. 
Of  course  I  must  condemn  the  ship.  4  denL^" 

Proctors :   The  Queen's  Proctor  ;  and  Rothery. 


PaiZB   COUBT. 

THE  «  UNION."    Barm.  Jan.  is. 

JL  HIS  was  a  Danish  vessel,  which  left  Flensburg  on  the  13th  it  is  only 
or  14th  of  May,  and  was  captured  off  Lyser  Ort  on  the  21st  ^^^^es 
The  defence  was  that  she  was  going  to  Lyser  Ort  to  make  in-  allowable  to 

1-  xu       x>'  1.1     1    J  J  make  inquiries 

quiries  whether  Riga  was  blockaded.  ^f^^  Uock- 

ading  force. 

Dr.  Lushikgton.     This  vessel  was  captured  off  Lyser  Ort,  requires  the 
on  the  2l8t  of  May  1854;  she  sailed  under  Danish  colours,  dearest  and 

''  most  satis- 

The  voyage  was  de  facto  from  Flensburg  to  Riga,  but  the  mas-  factory  proof 
ter,  in  answer  to  the  5th  interrogatory  says,  "  On  the  8th  of  ^^^^,j^of 
May  I  hired  the  crew  for  Riga  or  Memelj  and  back  to  Memel  ue  blockade. 
if  Riga  should  be  blockaded.''  Judgment 

With  the  exception  of  the  bricks  on  board,  the  cargo  be- 
longed to  the  master,  who  owned  a  part  of  the  vessel.  The  board, 
ship  had  on  board,  besides  its  papers,  two  letters  to  be  delivered 
at  Riga,  and  two  letters  to  be  delivered  at  MemeL  On  the 
30th  interrogatory  the  master  deposes  that  the  "  Union "  was 
steering  direct  to  Lyser  Ort ;  at  the  time  of  her  being  first  pur- 
sued and  taken,  her  course  was  altered  on  seeing  the  ship,  to 
ascertain  if  Riga  wasl)lockaded. 

In  answer  to  the  35th  interrogatory  the  master  says,  "  I  was  Master's  evi- 
warned  by  my  owners  not  to  go  to  any  place  blockaded,  but  I 
did  not  know,  nor  had  I  ever  heard,  that  any  port,  river,  or 
coast  was  blockaded."     In  answer  to  the  36th  interrogatory  he 
says,  "  I  heard  there  was  to  be  a  blockade  of  Russian  harbours, 

E.  &  A.— VOL.  II.  M 
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Admiralty 
Prize  Court. 


Thb 
"Union." 

Judgment, 

The  ship's 
papers  and 
log. 


Flensburg 
forms  no  ex- 
ception with 
respect  to  the 
notoriety  of 
the  blockade. 


This  being  a 
Danish  yessel, 
her  owners 
may  prove, 
if  they  can, 
their  special 
ignorance  of 
the  blockade. 

The  master 
was  cognizant 
of  the  block- 
ade, but  relied 
on  the  fact  of 
there  haying 
been  no  no- 
tification. 


but  I  never  knew  any  blockade  was  established*  I  remained  at 
Flensburg  three  or  four  days  to  ascertain  if  there  was  a  block- 
ade, and  as  I  could  not  ascertain,  I  determined  upon  going  to 
Lyser  Ort  to  inquire."  The  mate  says  she  left  Flensbmrg  on 
the  13th  or  14th  of  May. 

With  respect  to  the  papers  found  on  board  this  vessel,  the 
first  I  will  notice  is  No.  3.,  which  is  a  bill  of  lading  of  the 
cargo  for  Memel,  and  is  dated  Flensburg,  13th  of  May.  Na  4. 
is  a  letter  from  Flensburg  to  Biga,  desiring  the  ship  might  be 
loaded  for  the  writer's  account.  The  log-book  states  that  on 
the  I4th  she  left  Flensburg /(ir  Riga,  The  entry  in  the  log  at 
the  time  of  capture  is  remarkable.  The  boarding  officer  asked 
if  the  captain  did  not  know  Biga  was  blockaded  ?  to  which  he 
answisred.  Nothing  to  that  efiect  had  been  published.  The 
claimant's  translation  No.  1.  is  a  letter  from  certain  merchants 
at  Flensburg  to  other  merchants  at  Memelj  desiring  them  to 
load  hemp  on  their  account ;  No.  4.  is  a  letter  from  other  mer- 
chants at  Flensburg  to  merchants  at  Riga^  to  load  hemp.  Na  7. 
is  the  clearance ;  at  the  conclusion  it  says,  *^  to  Memel,  —  event 
(between  two  queries)  —  to  Riga." 

This  was  the  evidence  produced  at  the  original  hearing ;  since 
that  time,  further  proof  has  been  brought  in,  both  on  behalf  of 
the  captors  and  of  the  claimants,  and  particularly  in  this  case. 

The  Court  was  of  opinion,  after  a  full  consideration  of  all 
the  evidence,  that  the  blockade  was  generally  known  in  all  the 
ports  of  the  Baltic ;  I  did  not  fix  the  precise  day,  nor  the  par- 
ticular port  where  and  when  such  blockade  became  known,  be- 
cause it  was  possible  that  circumstances  might  give  rise  to 
distinctions. 

Abiding  by  that  opinion,  I  see  no  reason  to  conclude  that 
Flensburg  ought  to  be  excepted,  or  that  the  blockade  was  not 
known  at  that  port  on  the  12th  of  May,  the  day  thb  vessel 
sailed^  If,  then,  a  neutral  vessel  was  proceeding  from  Flens- 
burg to  Riga,  having  sailed  on  the  12th  of  May,  she  would  be 
subject  to  condemnation,  according  to  the  ordinary  law. 

But  this  is  a  Danish  vessel,  and,  conceding  to  her  the  privilege 
of  proving  if  she  can,  that,  though  the  blockade  was  matter  of 
public  notoriety,  yet  that  her  owners,  when  they  dispatched 
her,  were  in  a  state  of  special  ignorance,  —  how  stands  the 
evidence  ? 

Assuming  that  I  am  to  give  entire  credit  to  all  that  has 
been  stated  by  the  claimants,  how  stands  the  case  ?  Was  the 
master  ignorant  of  the  blockade  according  to  his  own  state- 
ment ?  I  am  of  opinion  that  the  evidence  proves  that  both  the 
owners  and  master  were  cognizant  of  the  fact  of  blockade,  and 
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relied  for  their  protection  on  there  being  no  notification ;  and      ,  ^^^^'  . 
that  they  determined  to  make  the  experiment^  though,  as  ap-     Admibaltt 
pears,  with  some  hesitation.  Prizb  Couet. 

Their  own  account  is,  that  they  chartered  a  vessel  for  Memel,         xhe 
and,  being  uncertain  whether  Riga  was  blockaded  or  not,  they      **  Union." 
sent  her  to  Riga;  or,  according  to  another  version,  to  inquire     JudgmenL 
of  the  blockadin^^  force  whether  Riga  was  blockaded.  ^'  w  imder 

,  .    .       r  .  .  1  special  circam- 

Is  this  justifiable  ?    Under  particular  circumstances,  perhaps,  stances  only 
it  may  be  justifiable  where  information  cannot  be  otherwise  pro-  ^j|  info^^n. 
cured,  to  inquire  of  the  blockading  force;  but  how  can  that  tionofthe 
excuse  prevail  in  the  present  case  ?    Where  was  the  difficulty  ^^      ^ 
of  inquiring  at  Memel,  a  neutral  port,  which  lay  in  the  very 
track,  and  to  which  port  this  vessel  was,  according  to  one  ac- 
count, primarily  chartered.     The  owner,  indeed,  swears  that 
the  vessel  could  not  inquire  at  any  neutral  port  without  great 
expense  and  loss ;  but  I  must  be  excused  from  giving  credit  to 
a  statement  which  is  not  justified  by  the  undoubted  facts  of  the 
case. 

There  are  other  circumstances  in  the  case  to  which  I  must 
advert : 

There  are  parts  of  the  evidence  of  the  master  which  appear  The  master's 

evidence  is 

to  me  not  a  little  extraordinary,  though  important  only  as  affect-  extraordinary. 
ing  his  credit.  He  deposes,  on  interrogatory  13.,  that  even  if 
the  ship  had  gone  to  Riga,  the  cargo  would  have  been  sent 
overland  to  MemeL  Is  this  credible  ?  Look  at  the  description 
of  the  cargo,  look  at  its  value  at  Riga,  and  its  value  at  MemeL 
Am  I  to  believe  that  such  a  cargo  would  be  sent  from  a  port 
where  it  would  fetch  a  high  value,  by  an  expensive  land  carriage, 
to  a  port  where  it  would  fetch  much  less  ? 

The  reason  of  the  master  so  swearing  is  palpable.  It  was 
the  hope  of  getting  the  cargo  restored  ;  but  the  story  is  utterly 
incredible,  and  the  effect  upon  my  mind  is  only  to  prove  how 
little  credit  is  to  be  given  to  him. 

Then  look  at  the  log ;  his  entry  May  22nd  is,  that  when  The  log  leads 
asked  by  the  boarding  officer,  if  he  did  not  know  that  Riga  *?  *^®  *°^ 
was  blockaded,  his  answer  was,  '^  Nothing  to  that  effect  had  the  blockade 
been  published,^     This  appears  to  me  almost  tantamount  in  ''^   t^owu. 
effect  to  an  admission  of  knowledge  of  the   blockade.     This 
answer  is  a  defence  on  the  ground  of  there  not  having  been  an 
official  publication,  not  a  denial  of  knowledge  of  the  fact,  which 
in  my  judgment  was  the  true  issue. 

Then,  what  are  the  documents  on  board  this  vessel,  —  first,  Ship^s  papers. 
the  public  documents ;  secondly,  the  letters  ?* 

There  is  a  bill  of  lading  for  Memel,  and  a  mariners'  contract 
for  the  Baltic;    an  admeasurement  bill;  a  list  of  the  crew; 
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Judgment, 


Memel  was 
a  false  desti- 
nation. 


The  letters  on 
board  are 
contradictory* 


The  proof  of 
ignorance 
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fiu^ry  char 
racter* 


and  the  clearance,  which  is  too  ambiguously  worded  to  justify 
me  in  pronouncing  any  opinion  as  to  its  effect ;  it  is  *'  for 
Memel,  event  (or)  between  two  queries  —  Riga." 

But  taking  these  papers  altogether,  supposing  this  vessel  had 
been  taken  before  she  had  passed  Memel,  what  was  there  to 
prevent  the  master  averring  that  he  was  going  to  Memel,  and 
nowhere  else  ?  The  master  was  not  going  to  Memel ;  he  dis- 
claims it ;  he  was  going  to  Lyser  Ort,  according  to  his  own 
account ;  there  was  no  charter-party  on  board.  Memel  was, 
according  to  hb  own  statement,  in  reality  a  false  destination ; 
it  became  so,  taking  his  own  statement,  from  the  moment  be 
determined — ^and  that  before  sailing — to  go  to  Lyser  Ort  and  not 
to  Memel.  Even  if  justified  in  the  course  he  adopted^  he  has 
not  honestly  pursued  it ;  if  candid,  the  destination  on  the  papen 
ought  to  have  been,  ^*  to  Riga,  and,  if  blockaded,  to  MemeL" 
Such  would  have  been  honest,  even  if  the  law  had  not  permitted 
it. 

Again,  look  at  the  letters :  No.  1.  dated  the  14th  of  May, 
the  very  day  of  sailing,  is  directed  to  merchants  at  Memel,  and 
ordering  a  cargo  from  Memel ;  Nos.  4,  and  5.  are  letters  of  i 
similar  description  to  Riga.  Can  there  be  more  palpable  con- 
tradictions ? 

As  to  the  further  proof  which  has  been  brought  in,  the 
whole  substance  of  it  is,  that  there  was  no  official  publication, 
and  a  full  admission  of  the  notoriety  of  a  blockade^  though  i 
denial  of  knowledge  of  particulars. 

Can  I  say  that  the  claimants  have  established  an  exception 
to  the  general  rule,  —  a  case  of  ignorance  of  that  which  was 
publicly  talked  of?  It  is  perfectly  clear  that  the  vessel  was 
proceeding  wilfully  to  violate  the  blockade,  and  I  must  con- 
demn her. 

I  may  add  that,  where  it  is  intended  to  prove  ignorance  of  a 
blockade,  which  was  a  matter  of  general  notoriety,  it  must  be 
proved  by  the  clearest  and  most  satisfactory  evidence  to  the 
judgment  of  the  Court. 

Proctors :    The  QueerCs  Proctor ;  and  Rothery, 
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Admiraltt 

THE  *'  JEANNE  MARIE/'    Kolle.  ^jaf^i^u^' 

rn  T%  .  .  .  ^^'  ^• 

1  HIS  was  a  Dutch  ship,  which  left  Amsterdam  in  ballast,  on  ship  and 

the  18th  of  April,  and  proceeded  to  Elsinore  for  orders.     She  freight  con- 

ucnined. 

cleared  out  from  Elsinore  on  the  5th  of  May,  entered  Riga  on  Cargo  re- 
the  16th,  put  a  cargo  on  board  in  that  port,  cleared  out  on  the  ^^^^^  5°  P*^" 

'  *  o  tr      '  ment  of  cap- 

27th,  and  was  captured  by  her  Majesty's  sloop  of  war  "  Archer"  tor's  ex- 
on  the  30th,  about  fifty  mUes  from  Riga.  SS^isJ^ 

purchased 

Dr.  Lushington.     This  is  a  Dutch  ship  which  left  Amster-  ^]  2^n  J  Uie 
dam  in  ballast  on  the  18th  of  April,  proceeded  to  Elsinore  for  owners  of  the 

carffo  weffi 

orders,  cleared  out  from  that  port  on  the  5th  of  May,  entered  ignorant  of 
Riga  on  the  16th  day  of  May,  put  on  board  a  cargo  in  that  port,  ***®  blockade 
cleared  on  the  27  th,  and  was  captured  on  the  36th.  sailed,  and 

As  to  the  ship  and  freight,  there  is  no  question  they  must  be  ^^^eans  f 
condemned  for  breach  of  blockade ;  and  I  must  add  that  all  the  owner  to 
evidence  in  this  case,  and  all  the  conduct  of  Mr.  Schroeder  jj^^pm^t^. 
satisfies  me  —  if,  indeed,  I  had  not  been  already  satisfied  —  of  3rd,  the 
the  perfect  knowledge  which  all  the  parties  at  Riga  had  of  the  ^g  q^^  gtricdy 
blockade  de  facto,  and  of  the  fallacies  they  indulged  in  with  bound  by  the 
respect  to  the  absence  of  formal  notification,  and  of  a  blockading  agent,  an  entmy 
squadron  immediately  off  Riga.     It  is  much  to  be  lamented  that  ™*jrchant 
persons  filling  such  responsible  situations  should  not  exercise       j^^^ 
more  caution. 

The  cargo,  however,  may  stand  in  a  different  position;  it  The  facts  of 
does  not  belong  to  the  owner  of  the  ship,  but  to  different  per-  rega^the 
sons,  being  Dutch  subjects.  cargo. 

The  master's  account  is  as  follows :  he  says  that  the  cargo 
consisted  of  sixty  lasts  of  hemp,  and  twenty-nine  lasts  of  hemp- 
seed,  that  the  laders  are  Messrs.  Kruger  and  Company,  of  Riga, 
and  the  owner  Mr.  Schrceder,  of  Amsterdam,  for  whom  the 
cargo  had  been  purchased  in  1853. 

The  charter-party  was  signed  in  Amsterdam,  on  the  14th  of 
April ;  the  master  received  it  in  a  letter  at  Elsinore.  He  says 
it  was  a  condition  of  the  charter-party,  and  so  it  appears,  to  go 
to  Riga  to  load  seed  for  Amsterdam,  and  that  it  should  be  void 
if  the  vessel  should  be  prevented  by  blockade.  At  Elsinore, 
the  master,  according  to  his  own  account,  applied  to  the  Nether- 
land  consul  for  advice  and  information,  and,  acting  upon  his  own 
judgment  thereon,  proceeded  to  Riga. 

This  is,  as  relates  to  the  cargo,  the  substance  of  the  master's 
evidence  ;  and  it  appears  to  me  to  be  substantiated  by  the  fur- 
ther proofs.     Then  here  is  a  Dutch  merchant,  with  property  in 
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Admiraltt 
Fkize  Court. 

The  **  Jeanne 
Marie." 

Jud(fmenU 


The  master 
was  not  the 
agent  of  the 
owner  of  the 
cargo; 


but  the  ship- 
pers of  the 
cargo  were. 


Should  the 
neutral  be 
bound  strictly 
by  the  enemy 
shipper  acting 
as  his  agent  ? 


Lord  Stowdta 
doctrine  in 
the  "iVep- 
tunus**  and 
"*  Adelaide:* 


a  Russian  port,  bought  in  December  1853  and  January  1854, 
three  months  before  hostilities ;  he  charters  a  vessel  to  bring  it 
away  as  soon  as  practicable  after  the  ice  breaks  up.  Such 
charter  is  entered  into>  and  the  vessel  sails  before  any  know- 
ledge of  the  blockade  could  be  supposed  to  have  reached  Am- 
sterdam. A  blockade  was  expected,  and  that  contingency  was 
provided  against  by  the  charter-party  being  void  if  it  tod^ 
place. 

The  master  of  the  vessel  was  not  the  agent  of  the  owner  of 
the  cargo.  Assuming  him  to  have  left  Elsinore  with  a  know- 
ledge of  the  blockade,  it  does  not  appear  to  me  that  such  act 
can  be  ascribed  to  the  owner  of  the  cargo  or  his  agent.  I  think, 
therefore,  that  if  any  breach  of  the  blockade  by  ingress  has  been 
committed,  the  owner  of  the  cargo  is  innocent. 

As  to  egress,  the  case  stands  in  a  different  position.  The 
shippers  of  the  cargo  were  certainly  the  agents  of  the  ownen 
of  the  cargo,  and  they  ordered  the  goods  to  be  laden  on  board 
this  ship,  in  breach  of  blockade.  Of  this  the  owners  were  moei 
probably  not  cognizant. 

The  question  is,  whether  they  ought  to  be  held  responsible 
for  the  acts  of  their  agents.  We  all  )mow  that  as  a  general 
rule  of  law,  principals  must  be  bound  by  the  acts  of  their 
agents ;  but  this  Court,  as  appears  by  many  judgments,  is  not 
disposed  to  carry  this  rule  to  the  full  extent  to  which  it  might 
properly  be  applied  in  ordinary  transactions.  It  looks  with  in- 
dulgence, and  I  think  with  a  just  indulgence,  to  those  cases 
where  neutrals,  without  any  fault  of  their  own,  have  had  their 
property  placed  in  jeopardy  by  the  breaking  out  of  hostilities, 
and  the  acts  of  agents  over  whom  they  could  not,  at  the  time» 
exercise  control,  and  who  might  have  an  interest  in  the  very 
act  which  endangered  the  property  of  their  principals. 

I  will  refer  to  two  or  tluree  cases  in  order  to  see  wheth^  the 
present  case  fairly  &lls  within  the  principle.  The  ^^  Nepiumu^ 
was  a  case  arising  out  of  the  blockade  of  Amsterdam  ;  part  of 
the  cargo,  belonging  to  Hamburg  merchants,  was  condemned 
under  the  general  rule  respecting  shipments  in  a  blockaded 
port ;  but  with  respect  to  other  parts  belonging  to  residents  in 
Portugal,  the  Court  was  prayed  to  allow  them  to  show  that  the 
shipments  were  made  under  orders  given  previous  to  the 
blockade,  and  Lord  Stowell  said,  "  It  might  be  attended  with 
great  hardship  to  neutral  merchants,  if  a  responsibility  for  the 
acts  of  agents  in  the  enemy's  country  was  to  be  bound  down, 
without  any  consideration  on  them,  with  the  same  strictness 
with  which  the  law  imputes  the  acts  of  agents  in  ordinary  cases 
to  their  employers ;  it  is  obvious  that  such  agents  may  have 
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private  interests  in  shipping  off  the  merchandize  of  their  ports,        ^^^^'  ^ 
whilst  under  blockade,  without  attending  sufficiently  to  the     Admiralty 
risk  of  their  principals."  (a)      Accordingly,  he  permitted  the  P"^«  Court. 
orders  to  be  produced,  that  it  might  be  seen  whether  there  had  »p^^  «•  Jeammb 
been  time  for  counter  ordering  the  shipments  after  the  notifica-       Marie.** 
tion  of  the  blockade,  and  whether  due  diligence  had  been  used      Judgment, 
for  that  purpose  on  the  part  of  the  several  claimants.     Upon 
the  production  of  the  order  and  the  subsequent  hearing  of  the 
olaim  he  said,  ^  The  claimant  stands,  therefore,  fully  justified 
as  far  as  his  own  personal  act  can  be  considered.     But  then  it 
comes  to  this  general  question,  which  I  am  not  aware  that  the 
Court  has  yet  fully  decided,  whether  the  owners  are  in  all  cases 
bound  merely  by  the  acts  of  their  agents.      The  abstract  rule 
is  undoubtedly  just,  that  persons  are  bound  by  their  agents ; 
but  two  or  three  considerations  weigh  much  to  induce  me  to 
limit  the  extent  and  application  of  this  principle  in  these  parti- 
cular cases.     In  the  first  place  I  cannot  but  recollect  that  the 
law  of  blockade  is  a  thing  rather  out  of  the  common  course  of 
mercantile  experience ;  it  is  new  to  merchants  and  not  very 
familiar  to  lawyers  themselves.     It  might,  therefore,  be  a  little 
too  rigorous  to  expect,  in  the  very  first  instance,  an  exact  com- 
pliance with  the  strict  rule  of  law.     A  second  consideration  is, 
that  the  agents  of  foreign  merchants  in  the  enemy's  country, 
that  country  being  under  blockade,  do  not  stand  in  the  same 
situation  as  other  agents ;  they  have  not  only  a  distinct,  but 
even  an  opposite,  interest  from  that  of  their  principals,  to  fulfil 
the  commission,  at  all  risks,  as  rapidly  as  possible,  for  their  own 
private  advantage  and  for  the  public  interest  of  their  country, 
at  that  time  under  particular  pressure  as  to  the  exportation  of 
its  produce.     This  may  fairly  be  allowed  to  impose  a  strong 
obligation  on  the  candour  of  the  Court  not  to  hold  an  employer 
too  strictly  bound,  on  mere  general  principles,  by  an  agent  who 
may  be  actuated  by  interests  different  from  those  of  his  prin- 
cipal.'' (J)) 

Lord  Stowell  again  enunciates  the  same  principle  in  the 
*^  Adelaide^\c)y  where  he  also  says,  with  reference  to  the  ship-  • 
ment  of  a  cargo  by  an  agent,  ^^  There  must  be  time  to  give  the 
principal  an  opportunity  of  countermanding  ;**  and  he  held  in 
that  case  that  there  was  not  sufficient  to  affect  the  American 
merchant  with  culpable  negligence,  and  that  he  was  not  to  be 
held  strictly  bound  by  the  act  of  his  agent. 

I  will  also  mention  the  case  of  the  *'  Juffrow  Maria  Sckroe- 

der"  not  that  in  the  third  volume,  but  reported  in  a  note  to 

the  '^  Potsdam^  (d)  in  the  fourth  volume.     The  note  is  to  this 

(a)  3  Rob.  174.        (6)  Ibid.  176.        (c)  Ibid.  284.        (rf)  4  Ibid.  89. 
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.  ^^^'  .     effect:  "A  quantity  of  goods  sent  into  Havre  in  1797,  before 
Apmiraltt    the  blockade,  for  the  purpose  of  being  sent  on  to  Paris,  and 
Prize  Court.  ^^  f^^  ^.jj^  account  of  the  consignor,  but  reshipped  (as  found 
The  "  Jeinke  unsaleable)   by  order  of  the  neutral  proprietor,  during   the 
Marie.*'      blockade,  was  restored ;  the  Court  saying,  •*  As  the  truth  of 
Judgment     this  representation  is  not  impeached,  these  goods  are,  I  think, 
entitled  to  restitution.     The  same  rule  which  permits  neutral 
merchants  to  withdraw  their  ships  from  a  blockaded   port, 
extends  also,  with  equal  justice,  to  merchandize  sent  in  before 
the  blockade,  and  withdrawn  band  fide  by  the  neutral  pro- 
prietor." 
Goods  in  a  The  principle  then  is  shortly  this,  that  the  goods  of  neutrals 

pon,  bcioQg-  ^  ^  P^^^  before  a  blockade  may  be  withdrawn.  That  case 
ing  bond  fids  ycry  nearly  resembled  the  present, — almost  went  upon  all  fours 
before  the  with  it.  Here  the  property  belonged  to  the  claimant,  not  only 
be^^thdra"*^   prior  to  the  blockade,  but  prior  to  the  war.     These  cases, 

however,  admit  of  nice  distinctions,  and  I  must  observe  that 
neither  this  case  which  I  have  cited,  nor  any  other  that  I 
know  of,  justifies,  even  where  there  was  neutral  property  bought 
before  the  war  in  the  enemy's  ports,  the  sending  in  a  neutral 
vessel  in  ballast  to  bring  it  out  of  this  blockaded  port.  The 
**  Comet "  (a)  shows  what  Lord  Stowell  held  to  be  the  law  upon 
this  point. 
Cargo  restored       Under  all  the  circumstances  of  the  present  case,  I  shall  re- 

on  payment  ,  .  ,  .     .         ,         ,  .  •         , 

of  the  captor's  Store  this  cargo  on  the  conviction  that  this  property  was  bought 
expenses.  before  the  war,  that  the  owners  of  the  cargo  were  ignorant  of 

the  blockade  when  the  ship  sailed,  that  the  breach  of  blockade 
by  ingress  was  not  committed  with  their  knowledge,  and  that 
the  breach  by  egress,  though  committed  by  the  shippers  at 
Biga,  who  were  their  agents,  ought  not  to  work  a  condemnation 
under  the  circumstances,  and  especially  as  I  think  there  was 
no  fair  opportunity  of  obtaining  a  knowledge  of  the  blockade 
and  countermanding  the  shipment  I  shall,  therefore,  restore 
this  cargo,  first  for  the  reasons  stated  in  the  **  Juffrow  Mam 
SchroedeTy^  and  secondly,  for  the  reasons  stated  in  the  other 
*  cases  to  which  I  have  referred  ;  but  I  must  direct  the  expenses 
of  the  captors  to  be  paid.  The  ship  and  freight  must  be  con- 
demned, (i) 

Proctors :    The  QueerCs  Proctor  ;  and  Deacon. 

(a)  Edwards,  32.  damned  the  ship  and  freight,  but 

(J))  On  the  3nl  of  February,  in  restored  the  cargoes,   on  the  same 

the  cases  of  the  "  Vrouw  Alicia  *  und  principle  as  in  this  case. 

^"'AnnachinaJaiUiiuiy'  the  Court  con- 
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*       _       ' 


THE"NORNEN."    Dahl  ^JX^L 

1  HIS  was  a  Norwegian  vessel,  which  left  Bergen  with  a  cargo    '^^J,^'^^' 
of  herrings,  with  which  she  entered  Kiga  on  the  16  th  of  May.  pj^^  of  per- 
On  the  27th  she  left  Riga  with  another  carc^o,  which  had  been  mission  giyen 

1         111  "I  iii-mj-'^f     to  enter  not 

purchased  by  her  snpercargo,  and  was  captured  by  her  Majesty  s  proved, 
ship  «  Archer  "  on  the  let  of  June.  f"'^  ^?,^- 

r  demned. 

Cargo  pur- 

Db.  Lushington.     This  is  a  Norwegian  vessel  which  left  ^5^!^^^ 
Bergen  on  the  25th  of  April  with  a  cargo  of  herrings  for  Riga,  port  by  a 
-which  port  she  entered  on  the  1 6th  of  May,  and  again  quitted  ^^^tC 
it  on  the  27th,  with  another  cargo,  and  was  captured  off  Lyser  owners  also 

AA  ,      ,    ,     «  T  condemned. 

Urt  on  the  1st  of  June.  Judament 

That  the  blockade  was  at  such  time  notorious,  and  that  a        F^,  d. 
breach  of  blockade  was  committed,  I  have  no  doubt,  and,  there- 
fore, this  vessel  must  be  condemned,  unless  there  be  established ' 
some  peculiar  excuse. 

At  the  hearing  it  was  argued  that  this  master  received  per- 
mission from  an  English  steamer  to  go  in  and  out  of  Riga, 
according  to  his  evidence.  I  am  of  opinion  that  such  an  excuse^ 
if  valid  in  law  (a  question  I  do  not  discuss),  can  never  be  sup- 
ported on  the  evidence  produced  in  this  case ;  the  gross  impro- 
bability of  the  statement  alone  is  sufficient  to  deprive  it  of  all 
credit ;  and  I'  will  add  that  had  such  statement  been  true,  it  is 
quite  impossible,  looking  at  the  whole  of  this  evidence,  not  to 
feel  assured  that  the  name  of  the  steamer  would  have  been  re- 
membered and  careftdly  preserved. 

If  it  is  contended,  on  the  part  of  a  neutral  vessel,  that  she  is 
entitled  to  go  to  a  blockaded  port  by  reason  of  permission  having 
been  given  to  her  by  one  of  the  blockading  force,  or  one  of  her 
Majesty's  cruizers,  it  was  her  duty,  if  she  meant  the  Court  to 
place  any  reliance  on  such  permission,  to  take  care  to  have  the 
name  of  the  cruizer,  that  it  might  be  contradicted  if  not  true. 
A  mere  statement  of  there  being  a  cruizer,  without  any  name  and 
without  any  definite  place  being  stated  where  she  was  seen, 
never  can  be  received. 

The  vessel  must  be  condemned,  and  I  can  make  no  distinction 
in  favour  of  the  cargo,  because  it  was  purchased  in  a  blockaded 
port  by  the  supercargo — an  agent  sent  by  the  owners  of  the  cargo 
for  the  purpose ;  the  ship  and  cargo  must  be  condemned,  (a) 

Proctors  :    The  Queen's  Proctor ;  and  Rothery. 

(a)  On  tlie  i?:iiii'j  day,  in  the  also  condemned,  having  been  pur- 
'*  Jahamia  Muriu,'^   the   Ciugu   was      chased  by  the  master  for  his  father. 
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The  Judicial 
committeb 

OF  THE 

Privy 
Council,  (a) 

Feb,  23. 
March  29. 

A  neatral 
-vesselr  cap- 
tured by  one 
of  her  Ma- 
lestfs  ships 
of  war,  and 
sent  in  for 
adjudication 
as  for  breach 
of  the  block- 
ade of  Cron- 
stadt,  when 
no  blockade 
existed, — 
Hdd  (re- 
versing the 
decision  of  the 
Court  below) 
entitled  to 
restitution, 
with  costs  and 
damages. 

Statement, 


"THE  OSTSEE.''    Voss. 

1  HIS  was  an  appeal  from  the  Admiralty  Prize  Court. 

This  vessel,  under  Mecklenburg  colours,  took  in  a  cargo  of 
wheat  at  Cronstadt,  in  May  1854,  and  sailed  there&om  on  the 
28th  of  that  month,  bound  to  Elsinore  for  orders.  On  the 
Ist  of  June  she  was  captured  about  twenty-four  miles  from 
Dagerort,  by  her  Majesty's  ship  "  Alban,"  as  for  a  breach  of 
the  blockade  of  Cronstadt,  and  was  sent  to  England  for  adjudi- 
cation. 

On  the  3rd  of  July  proceedings  were  instituted  agunst  the 
ship  and  cargo;  on  the  7th  the  examination  of  the  witnesses  in 
prcBparatorio  was  completed ;  on  the  10th  a  claim  was  given  in 
by  Mr.  Schacht  on  behalf  of  Mr.  Brockelman,  whom  he  alleged 
to  be  the  sole  owner  both  of  the  ship  and  cargo,  omitting  the 
other  part-owners  of  the  ship.  No  affidavit  accompanied  this 
claim,  and  on  the  31st  of  July  an  amended  claim  and  aflSdavit 
were  brought  in. 

On  the  2nd  of  August  the  captors  offered  to  restore  on  pay- 
ment of  their  expenses ;  to  this  no  answer  was  returned  until 
the  10th  of  August,  when  the  claimants  rejected  the  offer,  and 
expressed  their  expectation  of  2000/.  damages. 

On  the  19th  of  August  the  case  was  heard  in  the  Court 
below,  when  the  learned  Judge  decreed  restitution,  but  rejected 
the  prayer  for  costs  and  damages,  {b) 

From  this  decision  the  claimants  appealed. 

Dr.  Addams  and  Dr.  Twiss  appeared  for  the  appellants  ;  the 
QueerCs  Advocate  and  Dr.  Bayford  for  the  respondents. 


Judgment, 
March  29. 


The  Right  Honourable  Thomas  Pembebton  Leigh 
delivered  the  judgment  of  the  Court. 

On  the  Ist  of  June  1854,  the  ship  "  Ostsee,"  sailing  under 
the  Mecklenburg  flag,  on  her  voyage  from  Cronstadt  to  Elsi- 
nore, was  seized  by  her  Majesty's  ship  "  Alban,**  under  the 
command  of  Captain  Otter,  and  sent  to  London  for  adjudication 
as  prize. 

Upon  the  ship's  papers,  and  the  examination  of  the  master, 
the  mate,  and  another  of  the  crew,  on  the  usual  interrogatories, 
there  appeared  to  be  no  ground  for  condemnation ;  and  with 
the  consent  of  the  captors,  on  the  19th  of  August  1854,  an 


(a)  Present :  The  Lord  President 
of  the  Council,  the  Right  Hon. 
J*.  Pemberton  Leighy  Riffht  Hon. 
Sir  Edward  Ryan,  Right  Hon.  Sir 


John  Pattesonj  and  Right  Hon.  Sir 
John  Dodson. 
(b)  Ante,  p.  32.  note. 
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interlocutory  decree  was  pronounced,  by  which  the  ship  and      ,  ^^^^'  . 
cargo  were  restored  to  the  claimants^  but  without  costs  and        Pbiyt 
damages.  Counch. 

From  so  much  of  the  decree  as  refuses  costs  and  damages  to         ^hb 
the  claimants^  the  present  appeal  is  brought  "  Ostseb.'* 

It  is  agreed  on  all  hands  that  the  restitution  of  a  ship  and      Judgment 
cargo  may  be  attended,  according  to  the  circumstances  of  the  Re«titudon 
case,  with  any  one  of  the  following  consequences :  —  place  in  three 

1.  The  claimants  may  be  ordered  to  pay  to  the  captors  their  ^^y^ 
costs  and  expenses ;  or, 

2.  The  restitution  may  be,  as  in  this  case,  simple  restitution^ 
without  costs,  or  expenses,  or  damages  to  either  party ;  or, 

3.  The  captors  may  be  ordered  to  pay  costs  and  damages  to 
the  claimants. 

These  provisions  seem  well  adapted  to  meet  the  various  cir- 
cumstances, not  ultimately  affording  ground  of  condenmation, 
under  which  captures  may  take  place. 

A  ship  may,  by  her  own  misconduct,  have  occasioned  her  i-  Oa  pay- 
capture,  and  in  such  a  case  it  is  very  reasonable  that  she  should  tor*8  expeiues. 
indemnify  the  captors  against  the  expenses  which  her  misconduct 
has  occasioned. 

Or,  she  may  be  involved,  with  little  or  no  fault  on  her  part,  2.  Witboot 
in  such  suspicion  as  to  make  it  the  right,  or  even  the  duty  of  a  ^^  ^"  *'^   ' 
belligerent  to  seize  her.     There  may  be  no  fault  either  in  the 
captor  or  the  captured,  or  both  may  be  in  fault ;  and  in  such 
cases  there  may  be  damnum  absque  injurid,  and  no  ground  for 
anything  but  simple  restitution. 

Or  there  may  be  a  third  case,  where  not  only  the  ship  is  in  3.  Captors 
no  fault,  but  she  is  not  by  any  act  of  her  own,  voluntary  or  ^d  daiMges. 
involuntary,  open  to  any  fair  ground  of  suspicion.  In  such  a 
case  a  belligerent  may  seize  at  his  peril,  and  take  the  chance  of 
something  appearing  on  investigation  to  justify  the  capture ; 
but  if  he  fails  in  such  a  case,  it  seems  very  fit  that  he  should 
pay  the  costs  and  damages  which  he  has  occasioned. 

The  appellants  insist  that  the  circumstances  of  this  case  bring 
it  within  the  last  of  these  rules. 

The  general  principles  applicable  to  this  point  are  stated  with  General  prin- 
great  clearness  in  a  document  of  the  very  highest  authority  —  which  wiptors 
the  Keport  made  to  King  George  IL,  in  1753,  by  the  then  are  condemned 
Judge  of  the  Admiralty  Court  and  the  Law  Officers  of  the  SumMei!^ 
Crown,  one  of  whom  was  Mr.  Murray  (afterwards  Lord  ManS" 
Jield)^  and  they  are  laid  down  in  these  terms  (a) :  — 

*^  The  Law  of  Nations  allows,  according  to  the  different 
degrees  of  misbehaviour  or  suspicion  arising  from  the  &ult  of 

(a)  Pratt's  Story,  4. 
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the  ship  taken,  and  other  circumstances  of  the  case,  costs  to  be 
paid  or  not  to  be  received  bj  the  ^claimant  in  case  of  acquittal 
and  restitution.  On  the  other  hand,  if  a  seizure  is  made  with- 
out probable  cause,  the  captor  is  adjudged  to  pay  costs  and 
damages." 

This  passage  (with  others)  is  cited  by  Lord  StoweU  (then  Sir 
W.  Scott)  and  Sir  John  Nicholy  in  their  letter  to  the  American 
Minister  in  1794,  as  containing  an  accurate  statement  of  the 
law  of  maritime  capture. 

These  rules  have  been  recognized  and  acted  upon  by  all  the 
chief  maritime  powers. 

In  France,  a  very  early  ordonnance  provides  that  when  a 
seizure  is  made  *^  sans  cause  ndsonnable>  notre  dit  Amiral  fera 
ddment  restituer  le  dommage."  (a) 

The  same  rule  is  laid  down  by  M.  Pourtalis  in  two  cases 
which  came  before  the  French  Conseil  des  Prises  in  1799.'  In 
one,  the  ^^  Pigou^  where  a  neutral  ship  (an  American)  had  been 
captured  by  two  French  frigates,  the  rule  was  stated  and  ap- 
plied, it  may  be  thought  with  some  severity,  to  the  particular 
case. 

An  English  translation  of  a  rather  imperfect  report  of  the 
judgment  is  to  be  found  in  the  notes  in  the  case  of  the  '^  Charm- 
ing Betst/^\b),  but  the  judgment  is  set  out  at  length  in  a 
French   work,   published   during  the  present  year^   entitled, 
Trait4  des  Prises  Maritimes. 

After  stating  that  in  general  a  man  is  bounds  as  well  by 
natural  as  by  civil  law,  to  make  good  the  damage  which  he  has 
occasioned,  and  that  error  on  his  part  cannot  relieve  him  from 
this  reparation,  the  Judge  proceeds  in  these  terms  :  — 

*^  En  matiSre  des  prises  Pimprudence  des  capture,  leur  n^Ii- 
gence  dans  I'observation  de  certaines  formes,  des  proc6d£s  equi- 
voques, peuvent  souvent  compromettre  leur  shiet6,  et  faire 
suspecter  leur  bonne  foi.  II  pent  arriver  alors  qu'en  examinant 
Tensemble  des  faits  on  reconnaisse  qu'une  prise  est  invalide. 
Mais  on  peut  reconnaitre  aussi  que  les  capture  par  leur  con- 
duite  out  donne  lieu  a  la  m^prise  des  capteurs.  Dans  ce  cas 
il  serai t  injuste  de  rendre  ceux-ci  responsables  d'une  erreur  que 
Ton  ne  peut  raisonnablement  regarder  comme  leur  ouvrage. 

"  Mais  quand  I'injustiee  des  capteur  ne  peut  etre  excusce, 
les  captures  ont  incontestablement  droit  d  une  adjudication  de 
dommages-intercts."  (c) 

In  that  case  there  would  appear  to  have  been  some  colour  for 
the  capture,  for  the   Tribunal  of  First  Instance  had  decrecJ 


(a)  Tratt'ti  Story,  3j. 


(b)  2  Cranch,  98. 


(c)  Vol.  ii.  p.  54. 
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restitution ;  that  order  had  been  reversed  by  a  superior  Court  » 

at  Morbihan,  which   decreed  condemnation  of  the  ship  and        Pbivt 

cargo,  and  this  sentence  was  again  reversed  by  the  Conseil  des        

Prises,  which  decreed  restitution,  with  costs  and  damages.  thb 

The  same  doctrine  is  laid  down  by  the  same  eminent  au-     "OarBEB." 
thority,  about  the  same  period,  in  the  case  of  the  "  Statira^^  (a)       ^\?s^^'' 

The  cases  in  the  American  Courts  fully  bear  out  the  state-        j^gtice 
ment  of  the  law  by  Mr.  Justice  Story  in  the  Treatise  abready  story's 
referred  to,  which  is  in  these  terms  (J)  :  —  Treatise. 

**  Every  capture,  whether  made  by  commissioned  or  non- 
commissioned ships,  is  at  the  peril  of  the  captors.  If  they 
capture  property  without  reasonable  or  justifiable  cause,  they 
are  liable  to  a  suit  for  restitution,  and  may  also  be  mulcted  in 
costs  and  damages.  If  the  vessel  and  cai^o,  or  any  part  there- 
of be  good  prize,  they  are  completely  justified ;  and  although 
the  whole  property  may,  upon  a  hearing,  be  restored,  yet,  if 
there  was  probabk  cause  of  capture,  they  are  not  responsible  in 
damages." 

It  may  be  observed  that  there  is  a  misprint  in  this  passage  ih 
JPratfs  Edition  of  Story,  p.  35.,  where  the  words  **  possible  cause  " 
are  substituted  for  *^  probable  cause."  On  referring  to  the 
Appendix  to  2  Wheat.  Rep.  8.,  from  which  this  part  of  the 
treatise  is  copied,  the  mistake  appears,  and,  indeed,  it  is  obvious 
from  the  context. 

Mr.  Justice  Story  then  proceeds  to  enumerate  a  great  variety 
of  circumstances  which  have  been  held  to  constitute  probable 
cause,  but  all  of  a  character  to  throw  suspicion  on  the  ship  or 
cargo,  and  all  attributable,  in  a  greater  or  less  degree,  to  some 
act  or  omission  on  the  part  of  the  owners. 
At  p.  39.  he  lays  it  down  generally :  — 
**  If  the  capture  is  made  without  probable  cause,  the  captors 
are  liable  for  damages,  costs,  and  expenses,  to  the  claimants.'' 

In  the  case  of  the  "Maria  Schroeder^ {c\  in  1800,  Lord  *" Maria 
StoweU  says,  **  It  is  not  necessary  that  the  captor  should  have  ^^"^^^^*^' 
assigned  any  cause  at  the  time  of  the  capture ;  he  takes  at  his 
own  peril,  and  on  his  own  responsibility,  to  answer  in  costs  and 
damages  for  any  wrongful  exercise  of  the  rights  of  capture." 

In  the  case  of  the  "  Triton^ (d),  in  1801,  the  same  learned  **  TrUmu^ 
Judge  expresses  himself  thus :  "  This  being  the  case  of  a  voyage 
between  two  neutral  ports,  without  any  doubt  on  the  destina- 
tion, and  without  any  sufficient  ground  of  seizure,  I  think  the 
claimants  are  entitled  to  costs  and  damages." 

(a)  2  Cranch,  93.  (c)  3  Rob.  152. 

\h)  Pratt's  Story,  35.  (c/)  4  Ibid.  79. 
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In  the  case  of  the  '*  William "  (a\  the  same  learned  Judge 
states :  *^  When  a  capture  is  not  justifiable,  the  captor  is  answer- 
able for  every  damage."  And  the  same  law  is  laid  down  in  the 
case  of  the  "  Actmon  "(ft),  which  we  shall  presently  have  occa- 
sion to  state  more  fully. 

In  the  case  of  the  ^'  Elizabeth "  (c),  before  the  Liords  of 
Appeal,  in  1809,  Sir  William  Grant — an  authority  upon  such 
subjects  second  only,  if  second,  to  Lord  Stawell  —  is  reported  to 
say :  **  We  order  the  vessel  to  be  restored,  and,  as  we  are  of 
opinion  there  appears  scarcely  any  ground  for  justifying  the 
detention  of  the  vessel,  condemn  the  captor  in  costs.** 

There  appears  in  that  case  to  have  been,  in  the  opinion  of  the 
Court,  some,  though  but  little,  ground  for  the  seizure,  and  the 
decree  is  for  restitution  without  damages ;  but  the  captor,  who 
had  obtained  a  decree  in  the  Court  below,  is  condemned  in  the 
costs  of  the  appeaL  We  have  referred  to  the  original  Order  in 
the  Minute  Book,  the  case  being  loosely  stated  in  the  Beport 

The  result  of  these  authorities  is  that  in  order  to  exempt  a 
captor  from  costs  and  damages  in  case  of  restitution,  there  most 
have  been  some  circumstances  connected  with  the  ship  or  cargo 
affording  reasonable  ground  for  belief  that  one  or  both,  or  some 
part  of  the  cargo,  might  prove,  upon  further  inquiry,  to  be  law- 
ful prize. 

What  shall  amount  to  probable  cause,  so  as  to  justify  a 
capture,  cannot  be  defined  by  any  exact  terms.  The  question 
was  discussed  before  Mr.  Justice  Story  in  the  case  of  the 
**  George "(d),  when  it  was  contended  that,  in  order  to  exempt 
captors  from  costs  and  damages,  the  case  against  the  ship  at  the 
time  of  seizure  must  be  such  as  primd  facie  to  warrant  con- 
demnation, or  at  all  events  that  a  restoration  by  a  Court  of 
Prize  without  further  proof,  is  conclusive  evidence  of  a  defect 
of  probable  cause.  Mr.  Justice  S^ory  expresses  his  dissent 
from  these  propositions,  in  which  we  agree  with  him ;  and  he 
then  expresses  himself  in  these  terms :  — 

*'If,  therefore,  there  be  a  reasonable  suspicion  of  illegal 
traffic,  or  a  reasonable  doubt  as  to  the  proprietary  interest,  the 
national  character,  or  the  legality  of  the  conduct  of  the  parties, 
it  is  proper  to  submit  the  cause  for  adjudication  before  the 
proper  Prize  Tribunal;  and  the  captors  will  be  justified  al- 
though the  Court  should  acquit  without  the  formality  of  order- 
ing further  proof."  In  this  case  there  was  abundant  ground  of 
suspicion,  and  the  demand  of  damages  was  rejected. 

Neither  in  tlie  texts,  nor  in  the  decided  cases  to  which  we 


(a)  6  Rob.  316. 

(b)  2  Doda.  61. 


(c)  1  Acton,  13. 
{d)  1  Mabon,  26. 
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have  thus  referred,  do  we  find  it  stated  that,  in  order  to  subject        l^^^* 
captors  to  condemnation  in  costs  and  damages,  vexatious  conduct        Pbivt 
on  their  part  must  be  proved  (except  as  some  degree  of  vexation  is      Counciu 
necessarily  implied  in  the  detention  of  a  vessel  without  reason-        "tt^ 
able  cause  after  she  has  been  searched),  or  that  honest  mistake,     **  Ostsei;.*' 
though  occasioned  by  the  act  of  the  Government  of  which  they      Judgment. 
are  subjects,  can  relieve  them  from  their  liability  to  make  good  cessary  to 
to  a  foreigner  and  neutral  —  and  with  this  case  alone  we  are  tiouB^conduct 
dealing  —  the  damage  which  by  their  conduct  he  has  sustained.  °°  ^^  P*^  ^ 

Nor  is  it  easy  to  perceive  upon  what  grounds  of  reason  or  jjo^gg^  j^j^. 
justice  such  excuses  could  rest  take  will  Dot 

If  costs  and  damages  were  inflicted  as  a  punishment  on  from^Uieir^"^ 
captors,  honest  intention  would  be  a  consideration  of  the  great-  liability  to 
est  weight ;  but  the  principle  on  which  they  are  awarded  is  that  the  neatral. 
of  affording  compensation  to  a  party  who  has  been  injured.  Ckwtsand 
Vexatious  conduct  on  the  part  of  the  captors  has  in  some  cases  nJJ^^^^, 
been  alluded  to  as  removing  all  reluctance  on  the  part  of  the  mentofthe 
Judge  to  award  costs  and  damages,  as  in  the  ^'  Nemesis  ^  (a) ;  the  compensa- 
or  as  forming  a  ground  for  what  are  termed  vindictive  damages ;  tion  rf  the 
or  for  subjecting  the  captors  to  costs  and  damages,  or  depriving  ^j^^  «.^^^ 
them  of  their  expenses,  when,  but  for  such  conduct,  they  might  mesiM:* 
have  been  entitled  to  their  expenses  against  the  claimants,  as  in 
the  cases  of  the  "  Speculation  "  (A),  and  the  **  Washington  "  (c), 
and  several  others ;  but  no  case  was  cited  to  us  at  the  bar,  nor 
have  we  been  able  to  find  any,  in  which  wilful  misconduct  on 
the  part  of  the  captors  has  been  stated  to  be  a  necessary  in- 
gredient in  an  ordinary  condemnation  in  costs  and  damages. 

So  as  to  error  occasioned  by  the  proceedings  of  their  own  If  the  captor's 
Government.     The  captors  act  as  the  agents  of  the  State  of  ^i^i"^Jo- 
which  they  are  citizens,  and  which  must  ultimately  be  responsible  ceedings  of 
for  their  acts.     Prize  Courts  afford  the  remedy  as  between  the  yernment,  he 
individuals,  which  otherwise  must  be  sought  by  the  Govern-  ^  "^  respon- 
ment  of  the  claimants  against  the  Government  of  the  captors,  captured. 
but  the  mode  of  proceeding  cannot  affect  the  right  to  redress, 
and  if  the  State  could  not  urge  its  own  mistakes  as  a  justification 
of  its  own  wrong,  neither,  it  should  seem,  should  individual 
citizens  be  permitted  to  do  so. 

The  Law  of  Nations  upon  these  points  appears  to  us  to  be 
settled  by  decisions  both  in  the  Amedcan  and  European  Courts. 
In  the  case  of  the  "  Charming  Betsy y^  in  1804 (d),  the  captain  • 
of  an  American  ship  of  war  had  seized,  in  America,  a  vessel 
which  was  held  upon  the  evidence  to  have  become  Danish  pro- 
perty. The  Court  was  of  opinion  that  the  orders  issued  by  the 
American  Government  were  such  as  might  well  have  misled  the 
(a)  £dw.  50.      (Jb)  2  Rob.  293.       (c)  6  Ibid.  275.      (d)  2  Cranch,  123. 
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.  ^^^^'  .     captor;  but  it  was  decided  (the  judgment  being  delivered  by  a 

Privy        most  eminent  lawyer,  Chief  Justice  Marshall)  that  the  claimants 

Council.      Yi&c^  entitled  to  costs  and  damages  against  the  captors  (though 

Thr         ao^  vindictive  damages  which  had  been  awarded  in  the  Court 

«*  OsTSEB."     below ),  and  that  the  officer,  if  he  had  acted  in  obedience  to 

Judgment     orders,  or  had  been  misled  by  his  Government,  must  be  in- 

^?  ***^fi!i^   demnified  by  the  State.     Precisely  the  same  doctrine,  though 

by  his  own       without  reference  to  this  decision,  was  laid  down  some  yean 

Government     afterwards  by  Lord  Stawell  in  the  case  of  the  «  ActcBon.  (a) 

The  i^ilc-  There  an  American  ship,  sailing  under  a  British  license,  had 

been  captured  by  one  of  his  Majesty's  frigates,  under  the  com- 
mand of  Captain  Capel,  who,  being  unable  to  spare  men  to  take 
charge  of  her,  had  destroyed  the  vessel  and  cargo.  It  was  a 
case,  therefore,  in  which  all  possible  suspicion  of  selfish  or  im- 
proper motives  for  the  capture  were  out  of  the  question,  yet 
Lord  Stawett  decreed  restitution,  with  costs  and  damages,  and 
laid  down  the  principles  of  his  decision  in  these  terms :  — 

**  This  question  arises  on  the  act  of  destruction  of  a  valuable 
ship  and  cargo  by  one  of  his  Majesty's  cruizers.  On  the  part  of  the 
chumants,  restitution  has  been  demanded,  and  there  can  be  no 
doubt  they  are  entitled  to  receive  it ;  indeed,  I  understand  that 
it  is  not  now  opposed  by  the  captor  himself,  but  it  remains  to  be 
settled  what  is  to  be  the  measure  of  restitution,  and  how  far  it 
is  to  be  carried.  The  natural  rule  is,  that  if  a  party  be  unjustly 
deprived  of  his  property,  he  ought  to  be  put  as  nearly  as  pos- 
sible in  the  same  state  as  he  was  before  the  deprivation  took 
place  —  technically  speaking,  he  is  entitled  to  restitution,  with 
costs  and  damages.  This  is  the  general  rule  upon  the  subject, 
but,  like  all  other  general  rules,  must  be  subject  to  modification. 
If,  for  instance,  any  circumstances  appear  which  show  that  the 
suffering  party  has  himself  furnished  occasion  for  the  capture 
—  if  he  has  by  his  own  conduct  in  some  degree  contributed  to 
the  loss  — then  he  is  entitled  to  a  somewhat  less  degree  of  com- 
pensation to  what  is  technically  called  simple  restitution. 

^^  This  is  the  general  rule  of  law  applicable  to  cases  of  this 
description,  and  the  modification  to  which  it  is  subject ;  neither 
does  it  make  any  difference  whether  the  party  inflicting  the 
injury  has  acted  from  improper  motives  or  otherwise.  If  the 
captor  has  been  guilty  of  no  wilful  misconduct,  but  has  acted 
from  error  and  mistake  only,  the  suffering  party  is  still  entitled 
to  full  compensation,  provided,  as  I  before  observed,  he  has  not 
by  any  conduct  of  his  own,  contributed  to  the  loss.'* 

His  Lordship  then,  after  observing  that  the  act  of  Captain 

(a)  2Dods.  51. 
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Capel  in  destroying  the  vessel  might  have  been  a  very  meritori-      ,  ^^^^-  ^ 
ous  act,  as  regarded  his  own  Government,  and  that  he  was  not        Privy 
chargeable  with  any  corrupt  or  malicious  motives,  but  acted  in      Council. 
all  probability  in  obedience  to  orders,  concludes  his  judgment         rp^j. 
in  these  words :  —  •*  Ostsbb." 

*^  But  this  will  not  affect  the  right  of  the  American  claimant,  judgment 
whom  I  must  pronounce  to  be  entitled  to  restitution,  with  costs 
and  damages ;  and  I  beg  it  may  be  understood  that  I  do  so 
without  meaning  in  the  slightest  degree  to  throw  any  imputa- 
tion on  the  conduct  or  character  of  Captain  Capel,  but  merely 
for  the  purpose  of  giving  a  due  measure  of  restitution  to  the 
claimant." 

This  judgment  was  pronounced  by  Sir  William  Scott  in  the 
month  of  April  1815,  almost  at  the  very  close  of  the  war,  and 
it  is  in  perfect  conformity  with  the  rules  laid  down  at  its  com- 
mencement —  in  the  paper  already  referred  to  —  in  the  year 
1794. 

The  same  decision,  on  the  same  grounds,  was  pronounced  by  The  '<  Rufiu.^ 
the  same  learned  Judge  immediately  afterwards,  in  the  case  of 
the  "  Rufus:' 

It  b  needless  to  refer  to  all  the  other  cases  which  were  cited 
at  the  bar,  but  there  is  one  large  class  which  so  strongly  illus- 
trates the  principle,  that  it  may  be  proper  to  advert  to  it.  We 
allude  to  what  are  called  the  Cape  Nicola  Mole  cases. 

In  the  early  part  of  the  last  war  a  number  of  French  and  In  the  Cape 
Dutch  vessels  and  cargoes  were  captured  by  British  ships,  and  ^a^  the^  ^ 
sent  in  for  adjudication  to  .  the  Court  of  Admiralty  of  St.  capton  were 
Domingo.     Several  of  the  ships  and  cargoes  were  condemned  ^ts*^ 
and  the  proceeds  of  the  captures  distributed  in  the  years  1797  damages,  but 

anci  i7t70.  wards  indem- 

It  was  afterwards  discovered' that  although  the  Court  of  St.  ^'^^  ^^  ^^ 
Domingo  was  properly  constituted  as  a  Civil  Court  of  Admi-  public, 
ralty,  and  his  Majesty's  instructions  had  been  addressed  to  it  as 
a  Prize  Court,  yet,  by  mistake,  no  warrant  had  been  issued  to 
give  it  a  prize  jurisdiction  against  France  or  Holland,  although 
there  had  been  a  prize  warrant  against  Spain. 

Some  time  afterwards  some  of  the  owners  of  the  captured 
property,  having  discovered  this  error,  the  effect  of  which  was 
that  the  Court  had  no  jurisdiction,  instituted  proceedings  in  the 
High  Court  of  Admiralty,  calling  upon  the  captors  to  proceed 
to  adjudication.  These  proceedings  were  instituted  nearly  two 
years  after  the  sentence,  when  the  property  had  been  distributed, 
the  crews  dispersed,  the  papers  probably  lost  or  destroyed,  and 
when  it  was  scarcely  possible  that  the  truth  of  the  cases  could 
be  made  to  appear  on  the  part  of  the  captors.     In  one  of  these 
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oases  (a)  Lord  Stawell,  in  1801,  overruled  the  protest  of  the 
captors  against  the  proceedings;  and  in  1804,  in  determining  a 
question  upon  the  Registrar's  report,  he  speaks  of  it  **  as  one  of 
that  unfortunate  class  of  cases  in  which  this  Court  has  felt  itself 
under  the  necessity  of  decreeing  restitution,  with  costs  and 
damages.''  (b) 

In  all  these  cases  where  restitution  was  ordered,  we  believe 
that,  on  reference  to  the  Begistrar's  books,  it  will  be  found 
that  the  captors  were  condemned  in  the  costs  of  the  proceed- 
ings in  the  Court  at  Cape  Nicola  Mole. 

Surely,  if  the  absence  of  misconduct  on  the  part  of  the  cap- 
tors ;  if  honest  error,  occasioned  by  the  blunders  of  the  Govern- 
ment ;  or  the  consideration  of  hardship  upon  individual  officers 
acting  in  discharge  of  their  duties,  could  in  any  case  afibrd  a 
protection  against  the  claims  of  a  neutral,  such  protection 
would  have  been  afibrded  by  the  circumstances  of  ^ese  cases. 
Yet  the  captors  were  held  liable  by  the  Court  of  Admiralty, 
and  were  afterwards,  we  understand,  indemnified  at  the  expense 
of  the  public 

To  apply,  then,  these  rules  to  the  facts  of  this  case : 

It  appears  that  the  ship  was  captured  on  the  ground  of  some 
supposed  breach  of  blockade.  The  mate,  on  his  examinatioD, 
says :  ^  I  did  not  hear  of  any  port  or  place  being  blockaded 
until  the  Ist  of  June  1854,  when  we  were  taken.  When  they 
came  on  board  they  told  us  there  was  a  blockade,  and  asked 
us  if  we  did  not  know  it" 

The  master  says :  **  I  did  not  know  of  any  blockade  what- 
ever :  I  did  not  hear  of  any  blockade.  It  is  true  I  heard  from 
Sir  C.  Napier,  after  the  capture,  that  I  had  broken  the 
blockade^  but  I  did  not  knowingly  enter  or  leave  any  blockaded 
port,  place,  river,  or  coast.  I  did  not  hear  of  it  except  finom 
Sir  C.  Napier,  on  the  morning  following  the  day  of  capture. 
He  sent  a  boat  for  me,  and  I  was  taken  on  board  the  Admiral's 
ship,  and  he  told  me  of  it." 

This  is  all  that  appears  upon  the  evidence  with  respect  to  the 
grounds  of  seizure ;  but  the  papers  on  board  the  ship  distinctly 
showed  the  port  from  which  she  had  sailed,  and  that  to  which 
she  was  addressed ;  and  it  may  not  be  immaterial  to  obseire 
that,  although '  some  of  these  documents  were  in  languages  of 
which  English  seamen  might  well  be  supposed  ignorant,  yet 
the  material  facts  are  stated  in  an  English  certificate,  signed  by 
the  British  Vice-Consul  at  Bostock.  From  these  papers  it 
appeared  that  she  had  sailed  from  Cronstadt,  and  was  bound 
for  Elsinore  for  orders.     We  took  it  for  granted,  therefore,  that 

(a)  The  «  HuMaK  3  Rob.  236.  (b)  The  «'  Dnver;'  5  Rob.  145. 
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it  was  for  a  Buppoeed  breach  of  blockade  in  suling  from  Cron-     ,  ^^^^'  . 
Btadt  that  she  was  seized,  and  this  is  the  only  ground  upon        Priyt 
which  the  case  was  rested  on  the  argument  before  us.  ""^"^ 

Now,  in  order  to  justify  a  condemnation  for  breach  of  block-         thb 
ade,  three  things  must  be  proved :  first,  the  existence  of  an     **  OsraBB." 
actual  blockade ;  secondly,  the  knowledge  of  the  party ;  thirdly.     Judgment. 
some  act  of  violation  either  by  going  in  or  coming  out  with  a  Constituents 
cargo  laden  after  the  commencement  of  the  blockade,  (a)  blockade. 

The  instructions  to  her  Majesty^s  commanders  upon  this  sub-  Instructions 
ject  for  the  present  war  are,  that  if  any  vessel  shall  be  found  ^^^yl  ^om- 
coming  out  of  any  blockaded  port  which  she  shall  have  pre-  manden. 
viously  entered  in  breach  of  such  blockade,  or  if  she  shall  have 
any  goods  on  board,  laden  after  knowledge  of  the  blockade, 
such  ship  and  goods  shall  be  seized  and  sent  in  for  adjudication 
(Article  X.) 

Now,  when  the  ship  was  seized,  was  there  any  reasonable  ^as  there 
ground  for  suspicion  that  she  was  liable  to  seizure  under  these  ^^^°d  for 
instructions  ?  seixure? 

It  appeared  distinctly  upon  her  papers,  as  the  facts  upon  it  appeared 
inquiry  turn  out  to  be,  that  on  the  25th  of  March  1854,  before  her^pers  *^ 
the  declaration  of  war  against  Russia,  this  ship  was  on  her  that  she  had 
voyage  from  Leith  to  Cronstadt;  tfiat  she  was  on  that  day  breach  of 
chartered  for  a  voyage  with  a  cargo  of  wheat  from  Cronstadt  to  blockade. 
England,  or  countries  in  alliance  or  amity  with  England,  ac* 
cording  to  orders  which  she  might  receive  at  Elsinore ;  that  on 
the  10th  of  May  the  shipment  of  her  cargo  had  been  completed ; 
that  by  the  16th  she  had  complied  with  all  the  formalities  re* 
quired  to  enable  her  to  leave  Cronstadt ;  and  that  when  she 
was  taken  she  was  on  her  direct  course  from  that  port  to 
Elsinore. 

Cronstadt  was  not  blockaded  at  the  time  she  entered  that 
port;  nor  at  the  time  when  she  took  her  cargo  on  board;  nor 
at  the  time  when  she  left  Cronstadt ;  nor  even  at  the  time  when 
she  was  captiired ;  nor  for  more  than  three  weeks  afterwards ; 
and  no  blockade  of  Cronstadt  had  been  proclaimed,  either  by 
the  British  Government  or  by  the  Admiral. 

It  is  said  that  the  Admiral  had,  on  the  16th  of  April,  inKioge 
Bay,  proclaimed  an  intention  of  blockading  all  Bussian  ports, 
and  that  certain  ports  in  the  Gulf  of  Finland  were  actually 
blockaded  on  the  28th  of  May,  and  perhaps  at  an  earlier  period ; 
but  there  was  not  the  slightest  ground  for  suspecting  that  this 
ship  had  left  any  other  port  than  Cronstadt,  or  had  any  inten* 
tion  of  entering  any  other  Russian  port 

(a)  The  "  Betsy,'*  1  Rob.  93. 
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What  colour  of  reason^  then,  could  there  he  for  semx^^  under 
such  circumstances,  this  yessel^  which  did  not  fall  under  any 
one  of  the  conditions  which  are  required  by  the  instructions 
to  concur  in  order  to  justify  sending  in  the  ship  for  adjudica- 
tion? 

It  is  said  that  there  was  a  confusion  with  respect  to  the 
blockades  in  the  Baltic,  and  the  several  Gulfs  of  Finland,  Kiga» 
and  Bothnia.  But,  in  the  first  place,  with  respect  to  the  port 
of  Cronstadt,  we  find  no  trace  in  the  evidence  of  any  confusion 
or  doubt  as  to  the  period  when  the  blockade  commenced,  and  if 
there  had  been,  it  was  a  confusion  created  only  by  the  acts  and 
in  the  minds  of  her  Majesty's  officers,  and  could  not,  therefore, 
according  to  the  principles  which  we  have  collected  from  the 
authorities,  have  afforded  any  answer  to  a  neutral  perfectly 
innocent  of  all  fault,  and  not  by  any  act  or  neglect  of  hisi 
voluntary  or  involuntary,  exposed  to  any  suspicion. 

But,  it  is  said  that  although  there  might  be  no  ground 
for  suspecting  this  ship  of  breach  of  blockade,  yet  a  captor 
is  not  confined  to  the  case  upon  which  the  seizure  was  made^ 
and  that  a  vessel  sent  in  for  adjudication  upon  one  ground^ 
may,  if  the  facts  warrant  it^  be  subjected  to  condemnation  on 
another. 

Of  this  rule  there  is  no  doubt.  Whether,  when  a  ship  is  sent 
in  for  adjudication  as  a  neutral,  and  there  appears  to  be  no 
reasonable  cause  for  having  sent  her  in  as  such,  a  captor  can 
excuse  himself  from  costs  and  damages  by  alleging  irregularities 
in  her  papers,  which  might  have  led,  but  did  not  in  fact  lead, 
him  to  doubt  her  neutrality,  is  a  question  vrhich  it  will  be  time 
enough  to  consider  when  it  arises.  This  question,  as  reganb 
non-commissioned  captors,  is  discussed,  and,  in  our  opinion, 
most  properly  decided,  by  the  learned  Judge  of  the  Admiralty 
in  the  case  of  the  sloop  "  ffilhelmine.'^  (a) 

In  this  case  it  is  not  open  to  doubt  upon  the  eindence,  that 
the  *^  Ostsee "  was  in  truth  a  neutral  ship,  and  nothing  sus- 
picious is  found  on  board  her.  But  it  is  said  that  she  ought  to 
have  had  on  board  a  sea-pass  from  the  Mecklenburg  Grovern- 
ment,  describing  and  identifying  her,  and  that  no  such  pass  is 
amongst  the  documents  produced.  It  is  very  true  that  no  such 
document  is  found  there ;  but,  unfortunately,  in  this^  as  well  as 
in  other  respects,  there  has  been  some  irregularity  on  the  part 
of  the  captors.  By  the  Act  of  17  Vict.  c.  18.  it  is  enacted,  and 
by  her  Majesty's  instructions  in  conformity  with  the  Act  it  is 
ordered  (Art.  11. ),  that  the  captor  shall  bring  into  Court  all 
books,  papers,   passes,   sea-briefs,   and  Qther  documents  and 

(a)  2  Eccl.  &  Adm.  Rep.  31. 
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writings  whatsoever,  as  shall  be  delivered  up  or  found  on  board  ^ 

any  captured  vessels,  and  the  captor,  or  one  of  his  chief  officers.        Privy 
or  some  other  person  who  was  present  at  the  capture,  and  saw        ou^cn.- 
the  said  papers  and  writings  delivered  up,  or  otherwise,  on         the 
board  at  the  time  of  the  capture,  shall  make  oath  that  the  said     **  Ostseb." 
papers  and  writings  are  brought  in  as  they  were  received  and      Jwlgmenu 
taken,  without  any  fraud,  addition,  subduction,  alteration,  or 
embezzlement  whatsoever,  or  otherwise  shall  account  for  the 
same  upon  oath  to  the  satisfaction  of  the  Court. 

It  is  obvious  that  unless  the  papers  are  verified  in  the  manner 
pointed  out  by  these  instructions,  that  is,  by  the  oath  of  some 
person  who  saw  them  taken,  there  can  be  no  security  that  the 
papers  brought  in  are  all  the  papers  on  board  the  ship. 

Now^  in  this  case,  neither  the  captor,  nor  any  person  present  Here  there 
at  the  capture,  nor  any  person  who  can  have  any  personal  know-  y^'.'^o  ^- , 

*■  ''  ^  ii»  davit  as  to  the 

ledge  whatever  on  the  subject,  has  made  the  affidavit.  It  ap-  papers. 
pears  that  a  gentleman  named  Huxham,  one  of  the  officers  on 
board  of  the  "  Duke  of  Wellington,"  the  flag-ship,  was  sent 
home  in  charge  of  this  vessel,  and  he  brings  in  certain  papers, 
which  he  swears  were  all  that  were  delivered  to  him  by  Captain 
Otter^  with  certain  exceptions,  which  he  specifies  and  accounts 
for. 

On  the  other  hand,  the  master,  Yoss,  in  his  answer  to  the  7th 
interrogatory,  states  that  the  ship  had  a  sea-pass  on  board  from 
the  Mecklenburg  Government,  and  in  his  answer  to  the  28th 
interrogatory  he  says,  it  was  on  board  when  he  took  the  com- 
mand of  the  ship,  and  previously  thereto.     Now,  when  it  is  re-  No  weight, 
membered  that,  from  the  nature  of  the  case,  Mr.  Huxham's  ^^a^^butS"* 
affidavit  offers  no  contradiction  to  this  statement,  and  that  the  to  the  ahsence 
supposed  absence  of  this  paper  appears  to  have  .excited  no  re-  ^^  **"^ 
mark  at  the  time  of  the  capture,' and  to  have  occasioned  no 
doubt  as  to  the  ship's  neutrality,  it  is  impossible  to  attribute  any 
weight  to  this  circumstance. 

We  will  now  advert  to  the  principal  cases  cited  for  the  re-  Unless  the 
epondents,  by  which  it  was  argued  that  the  rules  which  we  have  -Tillfbe^^ 
above  stated  were  modified,  or  exceptions  engrafted  upon  them  qualified,  its 
which  are  sufficient  to  protect  the  captors ;  but  in  doing  so  we  n^^^ected  * 
must  premise  that  unless  the  rule  itself  be  qualified,  its  strin-  by  the  circum- 
gency  is  not  affected  by  the  circumstance  that  it  may  not  always  umay  lot* 
have  been  applied  by  the  Judge  who  lays  it  down,  to  cases  in  always  have 
which  those  who  are  bound  by  its  authority  may  consider  that  applied  where 
it  was  applicable.      The  application,  of  course,  must  depend  ^'  ""S^t 
upon  the  opinion  of  the  Judge  in  each  porticuhir  case.  plicable. 
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The  first  case  relied  on  was  ^'The  BeUy.^{a)  There  an 
American  ship  was  found  in  the  harbour  of  Guadaloupe,  at  the 
time  when  the  island  was  captured  by  the  British  forces; 
there  were  circumstances  which,  in  the  opinion  of  Liord  Stowe% 
threw  great  doubt  upon  the  point  whether  she  was  neutral,  or 
enemies'  property,  and  made  a  seizure  justifiable^  for  the  purpose 
of  further  inquiry.  The  learned  Judge,  it  is  true,  remarks  that 
the  question  whether  there  was  or  not  a  blockade  in  existence 
when  the  ship  entered  the  port,  was  one  of  nicety^  which  had 
only  been  recently  decided  by  the  Lords  of  Appeal^  and  re- 
quired more  legal  discrimination  than  could  be  required  from 
military  persons ;  but  he  does  not  appear  to  have  rested  his 
judgment  upon  that  ground. 

The  next  case  relied  on  was  ^'  The  Luna  ^  (b),  which  is  no 
doubt  a  strong  decision ;  for  in  the  case  of  a  capture  made 
from  a  neutral,  under  a  mistaken  construction,  by  the  captorES 
of  a  British  Order  in  Council,  the  learned  Judge  not  only  r^ 
lieved  the  captors  from  costs  and  damages,  but  gave  them  their 
expenses  out  of  the  captured  property. 

It  must  be  admitted  that  the  mistake  of  the  captors  was  not 
an  unnatural  one;  they  thought  that  an  Order  in  Coundl  of 
the  26th  of  April  1809,  which  declared  a  strict  blockade  '*  of 
all  ports  and  places  under  the  Government  of  France,  together 
with  the  colonies,  plantations,  and  settlements  in  the  possessimi 
of  that  Government,''  extended  to  St.  Sebastian,  in  Spain,  which 
was  then,  and  had  been  for  two  years,  in  the  possession  of  the 
French. 

The  facts  of  the  case  are  not  stated  in  the  report  so  fully  as 
to  enable  us  to  form  an  accurate  judgment  of  the  degree  of 
suspicion  which  might  really  attach  to  the  ship.  The  question 
of  expenses  does  not  seem  to  have  been  argued,  and  Lord 
Stowell  probably  felt  that  he  was  going  to  the  very  vei^  of 
the  law,  for  he  declares  that  he  will  not  allow  the  same  indulg- 
ence in  future  cases. 

This  judgment  was  pronounced  in  the  year  1810,  during  the 
conflict  between  the  French,  Berlin,  and  Milan  Decrees  on  the 
one  hand,  and  the  retaliatory  British  Orders  in  Council  on  the 
other.  Whatever  may  be  thought  of  the  particular  decision,  the 
general  rule  with  its  modifications  is  laid  down  five  years 
afterwards,  in  the  case  of  the  ^'ActcBon^^  by  the  same  learned 
Judge  in  the  terms  which  we  have  stated. 

If,  however,  these  cases  be  held  to  establish  the  principle  that 
there  may  be  questions  of  so  much  nicety  in  the  construction  of 
public  documents,  or  the  determination  of  unsettled  points  of 

(a)  1  Rob.  93.  (b)  Edw.  190. 
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law,  as  to  exonerate  captors  from  what  would  ordinarily  be  the      ,  ^^^^*  , 
consequence  of  their  mistake,   they  will  not  much  assist  the        Privt 
argument  of  the  respondents  here,  where  no  questions  of  law      Council. 
of  any  kind  appear  to  have  existed.  rp^^ 

The  other  authorities  mainly  relied  on  by  the  respondents  do     **  Obtsee.** 
not  relate  to  disputes  between  belligerents  and  neutrals.     They      Judgment. 
are  either  cases  in  which  the  rights  of  belligerents  only  were  The  other 
involved,  as  where  captures  had  been  made  by  one  belligerent  thTresi^ond- 
from  another  in  ignorance  that  peace  had  been  restored,  or  ent  did  not 
where  no  belligerent  rights  at  all  were  involved,  as  in  the  cap-  gerents  and^" 
tures  of  ships  engaged  in  the  slave  trade.  neutral*. 

The  rules  laid  down  in  these  cases  may  have  an  indirect,  but 
only  an  indirect,  application  to  questions  between  belligerents 
and  neutrals. 

The  case  of  the  "  John  ^  {a)  was  of  the  former  class.  The  '•JohLT 

There,  a  capture  of  an  American  vessel  had  been  made  by  a 
British  cruizer  in  ignorance  that  war  between  Great  Britain  and 
America  had  ceased,  and  the  prize  having  been  lost  by  unavoid- 
able accident,  the  captor  was  called  upon  for  restitution. 

The  case  was  one  which,  as  the  learned  Judge  intimates,  might 
be  provided  for  by  the  Treaty  of  Peace  between  the  two  nations, 
and  on  which,  as  between  them,  there  might  or  might  not  be  a 
claim  against  the  British  Government  according  to  its  terms, 
and  according  as  the  British  Government  had  or  had  not  taken 
dae  means  for  giving  notice  of  the  peace  to  its  officer,  and  he 
lays  it  down  that  the  officer,  being  under  invincible  ignorance, 
and  being  in  possession  bond  Jlde,  was  not  responsible  for  the 
lose  which  had  occurred. 

In  another  case  of  the  same  kind,  the  *'  Mentor "  (A),  Lord  Th«  *^Mentarr 
Stowell  seems  to  have  thought  that  when  an  act  of  mischief  was 
done  by  the  King's  officers,  though  through  ignorance,  it  would 
not  necessarily  follow  that  they  would  be  protected  from  civil 
responsibility,  but  that  the  party  injured  might  resort  to  a  Court 
of  Prize,  and  that  the  officer  must  look  to  his  own  Government 
for  reimbursement.     Whether  all  the  doctrines  laid  down  in  Thedoctrinet 
these  two  cases  are  quite  consistent  with  each  other  may,  per-  l^ord^o^pr^ 
haps,  admit  of  some  doubt ;  but  they  belong,  as  we  have  already  tection  to  the 
observed,  to  a  different  class  of  cases  from  that  which  we  have  JJ^"  ^^ 
to  decide,  and  if  all  the  doctrines  found  in  the  "  John  ^  were  ap- 
plied to  a  case  between  neutrals  and  belligerents,  they  would 
afford  no  protection  to  the  captors  here,  where  there  was  no  in- 
vincible ignorance,  where  everything  depended  on  the  Admiral's 
own  acts  whether  he  had  or  had  not  established  a  blockade  of 
Crondtadt 

(n)  2  Dod.^.  3^6.  (h)  1  Rob.  153. 

N  4 
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The  **  Zache" 
man^"  the 
•«  St  Juan  JV«- 
pomuceno,** 


The  blame  is 
here  impatable 
to  the  Go- 
-vemment 


The  iDdemni- 
fication  of 
naval  officers 
against  the 
conseqneDce 
of  their  acts 
rests  with  the 
Executive, 
not  with 
Courts  of 
Justice.  . 


The  Court 
cannot  con- 
sider the 
question  of 
liability  as 
between  the 
subordinate 
officer  and 
the  admiraL 


It  was  then  urged  that  the  captors,  having  acted  bond  fiie^ 
ought  to  be  indemnified  by  her  Majesty's  GoTemment,  and 
that  there  are  cases  in  which  the  Court  of  Admiralty  has  either 
made  an  order  against  the  Government,  or  has  refiised  to  make 
an  order  against  the  captor  unless  the  Government  would  un- 
dertake to  indemnify  him. 

The  cases  relied  on  for  this  purpose  are  the  **  2kicheman  "(a), 
and  the  "  St.  Juan  Nepomuceno.  ^  (4) 

In  the  former  the  Crown  having  by  treaty  the  right  of  pre- 
emption of  certain  goods  seized  as  contraband,  had  improperly 
delayed  to  exercise  such  right.  In  the  latter,  the  slaves,  the 
value  of  which  was  sought  to  be  recovered,  had  been  liberated 
by  the  Crown. 

In  both  these  cases  the  Crown  either  had  taken,  or  had  the 
right  to  take,  the  property,  the  value  of  which  was  demanded 
from  the  captors.  In  neither  was  any  order  made  agwist  the 
Government,  9or  is  it  easy  to  see  how  any  could  have  been 
made. 

But  it  is  sufficient  to  say  that  in  the  case  before  ns,  no  blame 
of  any  kind  appears  to  be  imputable  to  the  Government.  They 
had  contributed  by  no  act  or  default  of  theirs  to  the  capture. 
They  had  not  at  the  time  when  it  took  place  procliumed  any 
blockade  of  Cronstadt,  nor  done  anything  to  mislead  the  naval 
officers  in  that  respect 

Whether  in  any  case  where  her  Majesty's  naval  offie^n 
may  have  acted  wrongfully  as  regards  neutrals,  but  are  liable 
to  no  imputation  of  wilful  misconduct,  it  may  or  may  not  be 
expedient,  with  a  view  to  the  efficiency  of  the  navy  and  the 
interest  of  the  public  service,  to  indemnify  such  officers  at  the 
public  expense  against  the  legal  consequences  of  their  acts, 
must  be  left  to  the  consideration  of  those  who  are  entrusted 
with  the  executive  authority  of  the  Crown.  Sitting  here  judi- 
cially, we  can  only  administer  the  law  as  we  find  it  between 
the  claimants  and  the  captors. 

It  is  then  said  that  in  this  case  the  sending  in  the  ship  mnsX 
be  treated  as  the  act  of  the  Admiral,  and  not  of  Captain  Otter. 
When  a  subordinate  officer  does  an  act  under  the  immediate 
order  of  his  superior,  it  may  well  be  that  the  superior  officer 
should  be  responsible  for  it.  The  principles  applicable  to  this 
subject  are  discussed  and  explained  in  the  ^^  Mentor "  {e\ 
already  referred  to,  and  the  "  Eleanor "  (if)  before  the  Ame- 
rican Courts,  in  1817.  But  here  we  are  dealing  with  the 
actual  captor,  who  demands  adjudication  of  the  ship  and  cargo, 

(a)  5  Rob.  153.  (c)  1  Rob.  153. 

{h)  1  Hagg.  Adin.  265.  {d)  2  WhcatoD,  357. 
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and  who,  for  all  purposes  of  this  suit,  must  be  treated  as  the  .  ^^^^'   , 

party  responsible  to  the  claimant.     With  any  rights  or  liabili*  Privt 

ties  as  between  Captain  Otter  and  Sir  C-  Napier  we  have  here  Council. 

nothing  to  do,  rp^^ 

It  is  then  said  that  if  the  captors  had  been  admitted  to  prove  "Ostsbb.* 

the  circumstances  of  the  capture  the  case  might  have  worn  a  Judgment, 

different  aspect.     But  the  principle  of  the  Prize  Court  is  that  In  ^^^  Pri«e 

the  case  is  in  the  first  instance  to  be  tried  on  evidence  coming  case  is  tried 

from  the  captured ;  and  if  upon  such  evidence  no  doubt  arises,  P  *^®  ^"* 

,  ,  ,        lostance  on 

the  property  is  to  be  restored  instantly ;  to  use  the  expression  evidence 

of  Lord  Mansfield  in  Lindo  v.  Rodnei/(a\  velis  levatis.     The  ^f^^^^. 

liberty  to  enter  into  proof  on  the  part  of  the  captors  is  rarely  and  odier 

granted,  and  is  attended  with  great  inconvenience,  as  is  well  JJU^JU  [^e 

explained  by  Lord  Stowell  in  the  case  of  the  "  HaaheV^  (J)     No  captors, 

doubt  the  circumstance  that  the  case  is  decided  exclusively  This  demands 

,         ''    cantion  in 

upon  evidence  proceeding  from  the  claimants  is  deserving  of  condemning 
great  attention  when  it  is  sought  to  condemn  captors  in  costs  ^^7nd^ 
and  damages,  and  makes  it  fit  that  the  Court  should  look  with  damages, 
great  jealousy  at  the  evidence,  with  a  view  to  see  whether  there 
might  not  be  reasonable  ground  of  seizure,  before  it  pronounces 
fiuch  a  decree.     But  we  can  see  in  the  case  before  us  nothing  Here  there  is 
to  excite  any  suspicion,  or  to  induce  us  to  think  that  if  an  belieidog  that 
application  for  liberty  to  give  evidence  on  the  part  of  the  cap-  *°y  evidence 
tors  had  been  made  in  proper  time,  it  ought  to  have  been  com-  complexion  of 
plied  witii,  or,  if  complied  with,  would  have  altered  the  com-  ^®  ^^^^^ 
plexion  of  the  case.     However  that  may  be,  we  do  not  mean  in 
any  degree  to  affect  the  rules  of  law  upon  this  point  as  they  now  ,.. 

.  T       1  f  ,    /»  .       Ifitconld,an 

exist.     In  the  present  case  the  captor  was  aware,  before  the  application  to 
cause  came  on,  of  the  question  which  alone  was  to  be  discussed :  ^  allowed 

,  *  proof  IS  now 

if  he  thought  his  case  could  be  bettered  by  further  proof,  and  too  late, 
that  he  was  entitled  to  give  it,  he  should  have  applied  for  such 
liberty  before  the  case  was  heard,  and  he  cannot  reasonably 
make  such  an  application  after  the  hearing. 

It  is  then  said  that  there  is  a  distinction  to  be  made  in  these  Objection 
cases  between  oflScers  of  her  Majesty's  navy  and  privateers ;  aS^^^on"  * 
that   the  Court   has  a  large  discretion  in  such  subjects,  and  between  her 
ought  not  to  press  with  severity  upon  men  who  are  acting  cers^nd*^ 
in  the  discharge  of  a  difficult  and  important  duty.  privateers. 

That  for  many  purposes  there  is  a  clear  distinction  to  be  The  antho- 
made  between  public  and  private  ships  of  war,  and  that  there  are  Jhe^e  as^to 
the  strongest  reasons  for  making  such  distinction,  can  admit  of  no  costs  and 
doubt ;  but  as  regards  the  particular  rule  in  question,  that  a  pSwk  tld^ 
capture  without  probable  or  reasonable  cause  exposes  the  cap-  pn^ate  slups 
tors  to  condemnation  in  costs  and  damages,  we  find  it  laid  down 
(a)  2  Doug.  614.  (i)  6  Rob.  54. 
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ments to  make 
captures  are 
already  suffi- 
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in  the  text-books  and  the  decided  cases^  both  foreign  and 
domestic,  as  applicable  to  captors  generally,  to  public  and  pri- 
vate ships  indifferently. 

In  the  case  of  the  *^ Lively^  (a),  Mr.  Justice  Story  states 
distinctly, 

''  Public  and  private  ships  must  be  governed  by  the  same 
principle." 

Again,  as  to  the  discretion  to  be  exercised  by  the  Court 
When  the  application  of  a  rule  depends  on  the  absence  or  exist- 
ence of  misconduct  in  both  or  either  of  the  litigants,  the  greater 
or  less  degree  of  that  misconduct,  the  existence  or  absence  of 
suspicion  attaching  to  a  particular  ship  or  cargo,  the  greater  or 
less  degree  of  it,  and  the  causes  to  which  it  is,  in  whole  or  in 
part,  to  be  attributed,  it  is  obvious  that  there  must  necessarily 
be  a  very  large  discretion  left  to  the  Judge,  for  scarcely  any 
two  cases  can  in  all  such  respects  be  precisely  the  same.  But 
when  once,  in  the  opinion  of  the  Judge  with  whom  the  decisifm 
rests,  a  particular  case  is  brought  clearly  within  a  particular 
rule,  it  should  seem  that  his  discretion  is  at  an  end.  It  is  nol 
a  question  merely  of  costs  of  suit,  but  of  reparation  for  a  wroi^ 
which,  when  an  accidental  loss  has  afterwards  occurred,  mtj 
extend  to  the  whole  value  of  the  ship  and  cargo. 

Nor,  if  we  were  at  liberty  to  relax  settled  rules  upon  our 

own  notions  of  justice  and  policy,  are  we  quite  prepared  to  say 

that  we  should  do  so  in  this  instance.     The  law  which  we  are 

to  lay  down  cannot  be  confined  to  the  British  navy ;  the  rale 

must   be  applied  to  captors  of  all  nations.      No  country  can 

be  permitted  to  establish  an  exceptional  rule  in  its  own  favour, 

or  in  favour  of  particular  classes  of  its  own  subjects.      On  the 

Law  of  Nations,  foreign  decisions  are  entitled   to  the  same 

weight  as   those  of  the  country  in  which  the  tribunal  sits. 

America  has  adopted  almost  all  her  principles  of  prize  law  from 

the  decisions  of  English  Courts ;  and,  whatever  may  have  been 

the  case  in  former  times,  no  authorities  are  now  cited  in  English 

Courts,  in  cases  to  which  they   are  applicable,  with  greater 

respect  than  those  of  the  distinguished  jurists  of  France  and 

America.     Whatever  is  held  in  England  to  justify  or  excuse  an 

officer  of  the  British  navy,  will  be  held  by  the  tribunals  of  every 

country,  both  on  this  and  the  other  side  of  the  Atlantic,  to 

justify  or  excuse  the  captors  of  their  own  nation. 

By  the  usage  of  all  countries,  captors  have  a  great  interest 
in  increasing  the  number  of  prizes.  The  temptation  to  send  in 
ships  for  adjudication  is  sufficiently  strong.     Is  it  too  much  to 

(a)  1  Galli50D,  327. 
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Bay  that  where  no  ground  of  suspicion  can  be  shown,  and  all      ^  ^^^^*  . 
that  the  captor  can  allege  is,  that  he  did  wrong  under  a  mistake,        Pritt 
he  should  make  good  in  temperate  damages  the  injury  which  he      ^^^^'^^ 
has  occasioned  ?     Ought  a  captor  to  be  permitted  to  say  to  the         rp^, 
captured,  **  True,  nothing  suspicious  appeared  in  your  case  at     **  Obtskk." 
the  time  of  seizure,  but  upon  further  inquiry,  something  might      Jud^imenu 
have  been  discovered.     I  had  a  right  to  take  my  chance ;  you 
have  nothing  to  complain  of.     I  subjected  you  to  no  unnecessary 
inconvenience  — -  go  about  your  business,  and  be  thankful  for 
your  escape." 

We  cannot  think  that  this  would  be  deemed  a  satisfactory 
answer  to  a  British  neutral  seized  by  a  foreign  belligerent. 

Upon  the  whole,  therefore,  after  the  most  anxious  considera-  ^  otptore  in 
tion,  having  sought  in  vain  for  any  circumstances  which  could  not  exempted 
afford  in  this  case  a  probable  cause  for  capture,  we  cannot  hold  ^JJJ^^*'" 
the  captors  exempted  from  all  responsibility,  though  the  damage 
will,  in  all  probability,  prove  to  be  but  smalL     The  amount 
must  be  referred  to  the  Registrar  in  the  usual  way,  but  we 
shall  advert  to  some  circumstances  which  ought  to  be  attended 
to  in  making  the  computation. 

No  complaint  is  made  of  any  vexatious  conduct  on  the  part  But  there  art 
of  the  captors,  or  of  any  undue  delay  in  sending  home  the  vesseL  J^^^" 
London  appears  to  have  been  one  of  the  ports  to  which  the  vhich  mtti- 
charter-party  provided  that  she  might  be  sent.     For  any  delay  Sm^w. 
which  may  be  attributable  to  the  claimants  themselves,  the 
captors  of  course  cannot  be  held  responsible. 

The  exact  time  of  the  ship's  arrival  in  London  does  not 
appear.  It  was  stated  at  the  bar  to  have  been  on  the  26th  of 
June. 

On  the  3rd  of  July,  a  monition  was  taken  out,  and  the  ship's 
papers  were  brought  in ;  on  the  6th  the  monition  was  posted  up 
at  the  Royal  Exchange ;  and  on  the  7th  of  July  the  examina-^ 
tion  of  the  witnesses  in  prceparatorio  was  completed. 

It  seems  probable  that  as  the  ship  had  previously  traded  with 
this  country,  and  one  of  her  contemplated  destinations  was  the 
east  coast  of  England,  the  owners,  or  at  all  events  Brockelman, 
the  part  owner  of  the  ship,  and  the  sole  owner  of  the  cargo,  had 
agents  in  this  country. 

On  the  10th  of  July,  at  all  events,  the  present  claimant  came 
forward  and  gave  bail ;  but  his  claim  was  not  consistent  with 
the  fact,  for  he  alleged  Brockelman  to  be  the  sole  owner,  both 
of  the  ship  and  cargo,  omitting  the  other  part-owners  of  the 
ship,  and  no  affidavit  accompanied  the  claim  :  an  amended  claim 
and  affidavit  were  afterwards  brought  in,  but  not  till  the  3 1st  of 
July. 
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.  ^^^^'  ,  On  the  2nd  of  August  an  offer  was  made  by  the  captors  to 

Privt  restore,  on  payment  of  their  expenses,  and  no  answer  was  re* 

Council.  turned  to  this  till  the  10th,  when  the  claimants  rejected  it,  cx- 

The  pressing  their  hope  of  obtaining  2000/.  for  damages. 

^OsTSBE.'^  On  the  19th  of  August,  the  case  was  heard,  and  restitution 

JudgmenL      tOok  place. 

We  think  that  three  weeks  at  least  of  the  delay  in  this  case 

must  be  imputed  to  the  claimants,  and  that  in  respect  of  this 

period  no  damage  or  demurrage  must  be  allowed  to  the  ship  or 

cargo. 

Appellants  to        We  shall  recommend  that  the  claimants  have  their  costs  in 

farthe*Ck)wt**   *^®  Court  below,  but  that  no  costs  should  be  given  of  this 

below,  bat  not    appeaL 

e  appeaL  -^^  j^^^^  thought  it  fit  to  enter  so  fully  into  the  grounds  of 
our  decision,  not  only  on  account  of  the  great  importance  of  the 
general  principles  which  have  been  brought  into  discussion,  bat 
out  of  the  deference  which  we  must  always  feel  for  any  opinion 
of  the  learned  Judge  from  whom  we  are  compelled  to  differ, 
and  to  whose  deliberate  judgment,  if  it  were  consistent  with 
our  duty  to  do  so,  we  should  willingly  surrender  our  own* 
Tbe  case  had  But  this  case  seems  to  have  passed  without  much  discussion  in 
d^jS^^Jb  **^®  ^^"^  ^^^^ »  certainly  without  that  full  examination  of  the 
the  Court         principles  and  the  authorities,  both  in  this  and  foreign  countries, 

for  which  we  are  indebted  to  the  able  arguments  addressed  to 
us  from  the  bar.  The  cases  in  which,  during  the  late  war, 
restitution  was  attended  with  costs  and  damages,  turn  out  upon 
inquiry  to  be  more  numerous  than  was  supposed. 

We  have  been  guided  to  the  conclusion  at  which  we  have 
arrived  by  what  we  consider  to  be  established  principles.  They 
appear  to  us  to  be  founded  both  in  justice  and  convenience, 
reconciling  as  far  as  possible  (what  it  is  very  difficult  to  recon- 
cile) the  conflicting  rights  of  belligerents  and  neutrals.  We 
have  adopted  them,  however,  not  upon  any  views  of  our  own, 
but  because  we  consider  them  to  have  been  recognized  and 
acted  upon  by  the  general  consent  of  nations. 

Proctors :  for  the  appellants,  F.  Clarkson ;  for  the  respondent, 
Tfie  Queen's  Proctor. 


below. 
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THE  "  LANAEKSHIRE."  The  Hioh 

^^  Court  of 

\JN  admission  of  allegation.  This  was  a  suit  for  wi^es,  brought    Admraltt. 

by  Henry  Wagner,  late  carpenter,  and  Thomas  Bennett,  late      M^h\ 

Becond  mate  on  board  this  vessel.  Seaman's 

Their  summary  petition  alleged  that  in  June  1853,  the  vessel  ^^e»-  }^  a 
being  at  Liverpool,  designed  on  a  voyage  to  Baltimore,  or  any  the  ship  the 
part  of  British  North  America,  and  back  to  any  port  of  the  ^^^^^^ 
United  Kingdom.  William  Patterson,  the  master,  engaged  H.  W«  had  com- 
and  T.  B.  to  serve  on  board  during  her  then  intended  voyage,  J^^fa^nat 
it  being  specially  agreed  and  provided  that  such  service  should  the  master  for 
not  extend  beyond  the  period  of  twelve  months  from  the  time  that  wages  m 
they  were  respectively  hired ;    that  accordingly  they  entered  Canada,  which 
into  the  service  of  the  ship,  and  signed  the  usual  ship's  articles,  pending. 
H.  W.  on  the  29th  of  June,  and  T.  B.  on  the  1st  of  July ;  f^^^tho 
that  on  the  4th  of  July,  the  ship  sailed  with  a  cargo  of  salt  and  suit  here  was 
coal  for  Baltimore,  where  she  arrived  about  the  28th  of  August ;  {J,^*?^  Smada 
and  having  discharged  her  cargo  and  taken  in  another,  sailed  was  a  personal 
on  the  3rd  of  October  for  Quebec ;  but  on  the  25th  was  driven  Sbe^owne^"* 
ashore  in  the  Gulf  of  St  Lawrence,  where  she  remained  until  y«^  ^«  <»»"« 
the  7th  of  November ;  that  she  arrived  at  Quebec  on  the  14th  the  same,  i^ 
of  November,  and  was  there  frozen  up  until  May  1854;  that  JJ«o^' 
she  was  then  taken  into  the  dry  dock  for  repairs ;  that  the  said  responsible  in 
H.  W.  and  T.  B.  remained  on  board  performing  their  respective  Jj^^^oiSd^ 
duties,  and  assisting  in  loading  the  vessel  with  timber  until  the  this  action. 
3rd  of  July  1854,  when,  the  period  of  twelve  months  agreed     PkadingM, 
upon  having  expired,  they  applied  to  William  Patterson,  the 
master,  for  their  discharge,  which  he  refused  to  give  them  ;  that 
they  have  made  repeated  application  to  the  said  master  for  the 
payment  of  their  wages  without  success. 

On  behalf  of  the  owners,  a  defensive  allegation,  consisting  of 
eight  articles  was  brought  in,  which  pleaded. 

First,  That  T.  B.  and  H.  W.  by  the  ship's  articles  agreed 
and  bound  themselves  to  serve  on  board  the  ship  on  a  voyage 
from  Liverpool  to  Baltimore ;  from  thence,  if  required,  to  any 
ports  and  places  in  the  United  States,  British  North  America, 
or  wherever  freight  might  offer,  and  back  to  a  final  port  of  dis- 
charge in  the  United  Kingdom,  or  for  a  term  not  to  exceed 
twelve  months. 

Secondly,  That  on  the  4th  of  July  1853,  the  "  Lanarkshire** 
sailed  from  Liverpool  to  Baltimore,  and  from  thence  to  Quebec, 
in  order  to  take  on  board  a  cargo  at  that  port,  and  return  thence 
to  a  port  of  discharge  in  this  country ;  that  on  the  3rd  of  July 
1854  she  was  at  Quebec,  taking  on  board  a  cargo  of  timber  for 
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conveyance  to  the  port  of  Gloucester,  where  the  voyage  was  to 
have  ended,  and  which  she  had  been  prevented  from  completing 
at  an  earlier  period  by  peril  of  the  seas  and  accident  only,  to 
wit,  by  getting  on  shore,  and  being  frozen  up  at  Quebec. 

Thirdly,  That  on  the  3rd  of  July  1854,  T.  B.  and  R  W,  re- 
fused to  do  any  work  on  board,  and  quitted  and  deserted  the 
ship,  and  thenceforth  continued  absent  therefrom  without  liberty, 
and  contrary  to  the  orders  of  the  master,  whereby  they  respeo- 
tively  forfeited  all  wages  due  to  them  for  their  services  during 
the  said  voyage ;  that  in  consequence  of  such  their  desertion, 
the  master  was  obliged  to  and  did  hire  and  ship  two  other  sea- 
men to  serve  as  second  mate  and  carpenter  on  board  during  the 
remainder  of  her  voyage,  in  their  stead ;  that  on  the  23rd  of 
July  1854,  the  vessel,  having  taken  on  board  her  cargo,  siuled 
from  Quebec,  bound  for  Gloucester,  and  arrived  there  on  the 
11th  of  September  1854;  that  an  entry  of  the  desertion  and 
absence  from  the  ship  without  liberty  of  the  said  T.  B.  and 
H.  W.  was  duly  made  at  the  time  when  the  same  occurred,  in 
the  log-book  of  the  **  Lanarkshire,"  by  Robert  Matthews,  the 
mate. 

Fourthly,  That  on  the  17th  of  July  1854,  the  said  T.  R, 
party  in  this  cause,  instituted  a  suit  or  action  in  the  Superior 
Court  of  Quebec,  against  the  said  William  Patterson,  the  mas- 
ter, for  the  purpose  of  recovering  payment  of  the  sum  alleged 
to  be  due  to  him  for  wages ;  that  an  appearance  was  given  to 
such  suit  on  behalf  of  the  said  William  Patterson,  and  bail  was 
duly  given  on  his  behalf  to  answer  the  same ;  thiU  the  sud 
suit  was  defended  on  the  ground  that  the  said  T.  B.  had  for- 
feited all  claim  to  his  wages  by  reason  of  desertion ;  that  the 
evidence  of  the  said  master  was  taken  in  the  suit  prior  to  the 
**  Lanarkshire "  leaving  Quebec ;  and  that  the  said  suit  was 
depending  and  undetermined  on  the  23rd  of  December  1854. 

Fifthly,  That  on  the  17th  of  July  1854,  the  said  H.  W.,al80 
party  in  this  cause,  instituted  a  suit  or  action  in  the  Yioe- 
Admiralty  Court  of  Lower  Canada,  against  the  said  William 
Patterson,  the  master,  &c. 

Sixthly,  TTiat  on  the  19th  of  October  1854,  an  action  was 
entered  in  this  Court  on  the  part  of  the  said  H.  W.,  and  on 
the  24th  of  October  on  the  part  of  T.  B.,  against  the  *•  Lanark- 
shire," for  subtraction  of  wages,  to  wit,  the  identical  wages  for 
the  recovery  of  which  suits  are  now  depending,  brought  by  the 
same  parties,  in  the  Superior  Court  of  Quebec,  and  the  Vice- 
Admiralty  Court  of  Lower  Canada ;  that  in  pursuance  thereof, 
the  vessel  was  arrested  by  two  warrants  under  seal  of  this 
Court  at  Gloucester;  that  on  the  10th  of  November  1854,  an 
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appearance  waa  given  to  the  said  actions  on  the  part  of  the 
owners;  that  the  actions  were  consolidated;  that  the  owners 
were  not  aware  that  the  said  suits  against  the  said  William  Pat- 
terson were  still  depending  at  the  commencement  of  this  suit, 
until  after  the  summary  petition  had  been  given  in  in  this 
cause. 

Seventhly,  That  the  cause  of  action  in  this  suit  is  the  same 
as  in  the  suits  instituted  by  the  said  T.  B.  and  H.  W.  in  Ca* 
nada ;  that  it  is  not  competent  to  them  to  institute  proceedings 
against  the  *^  Lanarkshire,"  or  her  owners,  and  that  they  and 
their  bidl  ought  to  be  dismissed. 

The  admission  of  this  allegation  was  opposed. 

Dr.  Haggard^  for  the  seamen.  This  allegation  b  no  answer 
to  the  action,  though  it  sets  up  two  distinct  grounds  of  defence ; 
first,  the  articles;  secondly,  lis  alibi  pendens.  The  correct 
construction  of  the  articles  is  in  favour  of  the  seamen.  They 
bound  themselves  to  serve  on  board  the  ship  on  a  voyage  from 
Liverpool  to  Baltimore,  from  thence,  if  required,  to  any  porta 
in  the  United  States,  British  North  America,  or  wherever 
freight  might  offer,  and  back  to  a  final  port  of  discharge  in 
the  United  Kingdom,  or  for  a  term  not  to  exceed  twelve  months  ; 
the  alternative  sets  the  limit  to  the  engagement ;  the  master 
might  take  them  anywhere  where  freight  might  offer,  provided  the 
service  did  not  exceed  the  year.  Any  other  construction  would 
put  the  men  at  the  mercy  of  the  master  to  take  them  all  over 
the  world  before  he  brought  them  back  to  an  English  port. 
Seamen  are  to  be  protected  against  such  a  latitude  of  construc- 
tion. It  was  so  held  with  regard  to  the  interpretation  of  the 
words  "  or  elsewhere :  "  "  Tlie  Minerva^^  {a)  and  the  "  George 
ffomeJ^  (b)  Besides  the  object  of  the  provisions  in  the  statute 
upon  the  point  was  to  protect  seamen. 

As  to  the  plea  of  Us  alibi  pendens^  that  cannot  be  sustained. 
The  suits,  whatever  may  be  their  origin,  are  perfectly  distinct ; 
the  actions  in  Canada  are  personal  actions  against  the  master ; 
this  is  a  suit  against  the  ship.  Besides,  the  steps  taken  in 
Canada  are  merely  initiatory  ;  when  the  seamen  found  the  mas- 
ter immediately  returning  to  England,  they  returned  also,  and 
commenced  this  suit,  in  fact,  abandoning  the  other,  though  they 
may,  perhaps,  have  neglected  to  take  the  proper  steps  to  dis- 
continue it  The  suit  has  been  virtually  discontinued,  as  in 
the  "  Bold  Buccleugh.''  (c) 

Dr.  Addams,  contra,  argued  to  the  effect  of  the  judgment. 

Cur  adv.  vult. 
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(a)  1  Hagg.  Adm.  361. 


(ft)  Ibid.  375. 


(c)  3  W.  Rob.  220. 
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Tbe  Court 
reserves  its 
decision  09  to 
the  construc- 
tion of  the 
ship's  articles. 


The  owners 
being  more 
competent  to 
express  them- 
selves clearlj, 
the  Court 
would  lean 
against  a  con- 
struction 
which  would 
convict  the 
men  of  de- 
sertion. 

The  plea  of 
Um  alibi  pen' 
dene  would 
bar  the  suit 


The  fact  of 
this  proceeding 
being  in  rem 
is  not  a  suffi- 
cient distinc- 
tion, as  the 
owners  are 
ultimately 
responsible. 


DjEL  LusHiNOTON.  In  this  case  there  are  two  questions; 
the  first,  respecting  those  articles  of  the  allegation  which  coun- 
terplead the  statement  of  the  seamen  as  to  their  agreement, 
and,  referring  to  tbe  ship's  articles,  allege  that  the  seamen  were 
guilty  of  desertion* 

This  is  a  question  of  some  difficulty,  because,  possibly,  8ome> 
thing  may  turn  upon  the  peculiar  circumstances  of  the  case. 
I  do  not  thiuk  it  would  be  prudent  to  decide  it  on  the  mero 
construction  of  the  articles,  without  r^ard  to  the  peculiar 
circumstances  of  the  individual  case ;  for  instance^  it  might  be 
that  the  delay  occasioned  by  the  ice  was  an  ordinary  oontin* 
gency,  such  as  both  parties  might  naturally  expect  and  provide 
for,  and  the  second  clause  was  expressly  intended  to  guard 
against  the  long  detention  of  the  seamen  by  such  an  oc- 
currence* 

In  case  of  doubt,  as  the  owners  are  much  more  competent  to 
take  care  that  the  articles  are  clearly  expressed  than  the  mari- 
ners, I  should  be  disposed  to  lean  against  a  construction  the 
result  of  which  would  be  to  convict  the  seamen  of  desertion. 
But  I  shall  admit  tbe  articles,  and  reserve  my  decision  upon 
tbe  construction  until  I  am  better  informed  of  the  circum* 
stances  of  the  case* 

With  respect  to  the  second  question,  I  am  of  opinion  that 
the  articles  pleading  lis  alibi  pendens  must  be  admitted ;  and  if 
proved  to  tbe  full  extent,  would  bar  this  action. 

Tbe  distinction  attempted  to  be  drawn  respecting  tbe  nature 
of  the  actions,  does  not  appear  to  me  to  be  substantial ;  first,  it 
is  clear  that  all  these  actions  are  for  the  same  object,  the  re- 
covery of  wages ;  and  that  if  the  wages  should  be  recovered  in 
all  the  suits,  tbe  owners  would  have  to  pay  the  same  demand 
twice,  which  would  be  wholly  unjust. 

I  think  this  consideration  alone  would  be  sufficient  to  induce 
me  to  admit  the  articles ;  but  when  examined,  all  the  distinc- 
tions merge  in  this.  Take  an  action  here  at  Common  Law 
against  an  owner ;  should  I  allow  a  proceeding  for  the  same 
cause  of  action  and  two  judgments  for  the  same  demand?  These 
two  actions  in  Canada  were  certainly  brought  against  the  mas- 
ter, but  necessarily  as  agents  of  the  owner. 

If  I  were  to  bold  otberwise  I  should  convert  the  riffht  of 
proceeding  against  tbe  ship,  tbe  owner,  or  tbe  master  from  a 
protection  to  the  seaman  into  an  act  of  injustice  to  the  owner. 

I  shall,  therefore,  admit  this  allegation  as  it  stands. 

Proctors:  Nelson;  and  NicholL 
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IN  THE  GOODS  OF  WILLIAM  MASON,  ^^""JT/or" 

DECEASED.  Cakt.kbo«t. 

Nov,  6. 

The  deceased' died  on  the  26th  of  September  1836,  leaving  a  ^  executor, 
will  and  two  codicils,  all  dated  in  that  yea^.     In  the  will,  Tho-  operation  of 
mas  Newman  was  appointed  executor  and  residuary  legatee  in  ^®  .y^®  ^^^ 
trust ;  and  in  the  second  codicil,  Sarah  Mason,  deceased's  wife,  noonced  pro- 
was  also  named  executrix.     There  was  only  one  witness.  ^'^-^^f 

On  the  29th  of  November  1836,  probate  of  the  will  and  codi-  competent 
cils  was  granted  to  Mrs.  Mason.     Mr.  Newman  having  first  re-  deceased's 
nounced,  as  well  the  probate  and  execution  of  the  said  will  and  handwriting, 
codicils  as  the  letters  of  administration  with  them  annexed,  in  retract  his 
order  to  become  a  competent  witness,  made  the  usual  affidavit  ^^^^^^ 
as  to  the  deceased's  handwriting.  probata. 

Mrs.  Mason  being  dead,  and  it  being  necessary  to  obtain  a  statement 
double  probate  of  the  will  and  codicils,  merely  for  the  purpose 
of  passing  the  account  at  the  Legacy  Duty  Office,  the  de- 
ceased's affairs  being  in  other  respects  wound  up,  Mr.  New- 
man, the  surviving  executor,  was  desirous  of  retracting  his 
renunciation,  for  the  purpose  of  obtaining  probate. 

Dr.  R.  Phillimore  moved  the  Court  to  allow  such  retractation,     Argument. 
and  cited  Harrison  v.  Harrison,  {a) 

Sib  John  Dodson.  I  have  made  Inquiry  upon  this  point.  Judgment. 
and  I  understand  that  this  has  been  done  in  two  or  three  cases. 
In  the  case  of  Queen  Charlotte's  will,  the  executor  renounced 
for  the  purpose  of  becoming  a  witness,  and  was  afterwards 
allowed  to  retract  such  renunciation;  and  shortly  afterwards 
there  was  another  case,  in  which  the  same  thing  was  done.  I 
think,  therefore,  I  may  grant  this  motion. 

Proctor:   Glennie. 

(a)  1  Bobert  406. 


Arches 

COUBT  OF 

HABT  against  HART.  Caittebburt. 

Nov,  10.  1854. 

1  HIS  was  a  cause  of  divorce  by  reason  of  cruelty,  promoted  g^^  ^^^  ^. 
and  brought  by  virtue  of  letters  of  request  from  the  Chancellor  ^owe  by 
of  the  Consistory  Court  of  Worcester,  by  Emily  Jane  Hart  cmeUy!^ 
against  her  husband  Francis  Hart,  of  Leamington  Priors.  ,  Cruelty 

»  o  fully  con- 

doned is  not 
revived  by  subsequent  desertion.    In  order  to  revive  condoned  cruelty  the  acts  must  be  ^uedem 
generis, 

B.  &  iu— TOL.  II.  O 


Statemeiti, 
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1855.  The  parties  were  married  on  the  18th  of  September  1847, 

Arches       ^^*  ^^•'^  being  then  a  widower  with  two  or  three  grown-up 

CouBT  or     children,  and  the  ladj  a  spinster  between  twenty  and  thirtj 

Cantebbubt.  yg^j^  Qf  j^gg^     They  lived  together  at  various  places  until  the 

Habt  month  of  June  1848)  when  Mr*  Hart,  having  taken  his  wife  to 
^***^^  the  Hibernian  Hotel,  Clifton,  and  written  to  her  brother  at 
Hereford  to  take  her  home,  left  her,  and  for  some  time  oonoealed 
from  her  his  place  of  residence. 

Mrs.  Hart,  having  discovered  her  husband's  residence,  caosed 
him,  in  April  1850,  to  be  served  with  a  citation  from  the  Con- 
sistory Court  of  London  in  a  cause  of  divorce,  by  reason  of  Ub 
cruelty  and  adultery.  This  led  to  an  interview  between  them 
at  the  house  of  one  of  Mrs.  Hart's  trustees,  which  resulted  in  t 
formal  reconciliation  and  the  signature  of  the  following  do- 
cument : 

•«  I,  Emily  Jane  Hart,  having  been  separated,  and  not  Kving  for  neariy 
two  years  with  m j  husband,  Francis  Hart,  who  parted  with  me  and  from  me 
on  account  of  my  violent  temper,  and  conduct  not  pleasing  to  him,  and  nov 
I  come  up  to  Liondon,  go  to  his  lodgings  and  beg  his  forgiveness,  and  I  ap- 
point to  meet  him  at  Mr.  William  Fisher^s,  Doughty  Street,  one  of  my 
trustees,  at  12  o*clock  thb  day,  and  acknowledge  my  faults,  and  now  ask  him 
to  forgive  and  forget,  and  take  me  again  to  his  home,  when  I  promise,  sad 
hope  to  keep  my  promise,  to  conduct  myself  quietly,  soberly,  and  peaoeaUjr, 
in  decent  regard  to  him  and  his  comfort,  and  who  on  the  said  account,  and  I 
expect  from  such  alteration  of  my  conduct  that  he  will  appreciate,  love,  and 
cherish  me  with  that  endearment  that  a  wife  ought  to  be  treated  with. 

*'  Hiis  is  my  own  offer  of  reconciliation,  proposed  bj  myself,  and  accepted 
of  bj  him.    Dated  this  19th  day  of  April  1850. 

"Emily  Jars  Habt. 
"Fbahcis  Hakt. 

**  Mr.  Fisher  not  being  at  home,  this  is  witnessed  by  Mr.  Anderson,  wbo 
came  to  Mr.  Fisher*a  as  the  friend  of  Emily  Jane  Hart 

*' Witness,  Chablbs  ANnKBaon." 

The  suit  for  divorce  by  reason  of  adultery  and  cruelty  being 
thus  terminated,  Mr.  and  Mrs.  Hart  resided  together  again 
until  early  in  the  month  of  July  following,  when  Mr.  Hart, 
having  accompanied  his  wife  to  Bristol^  took  her  to  tlie  White 
Hart  Hotel,  and  having  first  ordered  dinner^  again  disappeared^ 
and  for  two  or  three  years  succeeded  in  concealing  his  place  of 
residence  from  her. 

In  the  month  of  July  1853,  Mr.  Hart  was  served  with  a 
citation  from  the  Consistory  Court  of  Worcester,  in  a  cause  of 
divorce  by  reason  of  cruelty.  The  cause,  however,  was  moved 
by  letters  of  request,  into  the  Arches  Court 

On  behalf  of  Mrs.  Hart  a  libel  consisting  of  twenty-three 
articles  was  brought  in. 
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The  first  sixteen  articles  pleaded  dirers  acts  of  cruelty, 
and  Mr.  Hart's  desertion  of  his  wife  at  the  Hibernian  Hotel, 
Clifton. 

The  17th  pleaded  That  Mrs.  Hart,  h&vmg  bj  the  assistance  of  her  friends 
procured  the  necessary  funds,  quitted  the  Hibernian  Hotel,  and  returned  to 
the  house  of  her  father  at  Hereford,  where  she  continued  to  reside  separate 
and  apart  from  her  husband,  and  without  receiying  any  allowance  or  main- 
tenance from  him,  until  some  time  in  the  month  of  April  1850,  when 
Mr.  Hart,  having  been  served  with  a  citation  from  the  Consistory  Court  of 
London,  in  a  cause  of  cruelty  and  adultery,  at  the  suit  of  Mrs.  Hart,  he  had 
an  interview  with  her,  whereat  he  asserted  his  innocence  of  adultery,  and  his 
wish  to  make  every  reparation  in  his  power  for  his  former  cruelty  towards 
her,  and  when  Mrs.  Hart,  influenced  by  his  assertions  and  promises,  con- 
sented again  to  live  and  cohabit  with  him. 

The  18th  pleaded  That  in  the  month  of  May  1850,  Mr.  and  Mrs.  Hart 
again  went  to  Plymouth  together,  and  took  Up  their  residence  at  the  house 
of  Mr.  Hart*B  son-in-law,  and  that  during  such  residence,  Mr.  Hart  habitually 
ill-used  and  threatened  his  wife ;  that  in  so  conducting  himself  towards  her  he 
often  declared  that  it  was  for  the  purpose  of  driving  her  from  his  house ;  and 
it  then  pleaded  two  particular  acts  of  cruelty,  and  that  in  consequence  thereof 
she  was  unable  from  illness  and  weakness  to  seek  the  protection  of  a  magis- 
trate ;  and  was,  moreover,  threatened  by  Mr.  Hart,  that  if  she  made  any 
complaint  he  would  get  old  B.  (the  ikther  of  his  son-in-law)  to  swear  she 
was  raving  mad,  and  then  place  her  in  a  madhouse  for  the  rest  of  her  life. 

The  19th  pleaded  That  about  a  fortnight  afler  these  occurrences,  to  wit, 
early  in  July  1 850,  Mr.  Hart  suddenly  quitted  her  at  the  White  Hart  Hotel, 
at  Bristol,  leaving  her  there  alone,  very  ill  and  penniless. 

Upon  this  libel  ten  witnesses  were  examined,  Mrs.  Hart  being 
examined  on  almost  every  article^  and  being  the  only  witness  to 
several  of  them,  among  which  was  the  19th. 

Mr.  Hart  gave  in  no  allegation,  but  closely  cross-examined 
the  witnesses,  especially  Mrs.  Hart 

Dr.  Addams  and  Dr.  Robertson  appeared  for  the  wife;  the 
QneetCs  Advocate  and  Dr.  Spinks  for  the  husband. 
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Abches 

CouaTOF 

Cahterbubt. 


Hast 

aaaimt 

Hart. 


Sib  John  Dopson.     This  is  a  suit  for  divorce  a  mensd  et       ^^'  7< 
ihoro   by  reason  of  crueltji  promoted  by  Emily  Jane  Hart  ,p.  •"^''^ 
against  her  husband  Francis  Hart.     It  is  brought  into  this  stances  of  the 
Court  by  virtue  of  letters  of  request  from  the  Chancellor  of  the  ^*^' 
diocese  of  Worcester. 

The  marriage  took  place  upon  the  18th  of  September  18475 
in  the  district  church  of  Saint  John,  Notting  Hill.  Mr.  Hart 
was  at  such  time  a  widower ;  his  age  does  not  appear,  but  he 
was  certainly  not  a  very  young  man,  for  he  had  a  daughter 
married,  and  had  grandchildren ;  Mrs.  Hart  was  a  spinster 
twenty^ix  years  of  age,  or  thereabouts. 

The  parties  cohabited  together  at  Tunbridgc  Wells,  at  Mar- 
gate, at  Ladbrooke  Villas,  Notting  Hill^  at  Leamington^  and 
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other  places,  and  continued  such  cohabitation  until  the  month 
of  June  1848,  when,  it  is  alleged,  Mr.  Hart  deserted  his  wife, 
at  the  Hibernian  Hotel,  Clifton ;  he  left  her  there,  and  deserted 
her.  The  cohabitation,  therefore,  continued  only  about  ten 
months  —  from  September  1847  to  June  1848.  There  was  a 
subsequent  cohabitation  of  about  two  months,  in  the  spring  and 
summer  of  the  year  1850.  The  suit  commenced  in  July  1853, 
when,  in  fact,  the  parties  had  been  married  about  six  years,  but 
had  cohabited  only  about  twelve  months,  at  two  different 
periods  of  ten  and  two  months.  The  final  separation  took  place 
in  the  month  of  July  1850,  when  Mr.  Hart  left  his  wife  at  the 
White  Hart  Hotel,  Bristol.  It  is  said  that  Mr.  Ebrt  concealed 
his  residence  from  his  wife,  and  that  as  soon  as  she.  discovered 
it,  she  commenced  her  suit  for  a  divorce ;  that  was  in  the  month 
of  July  1853. 

On  the  part  of  the  wife,  a  libel  consisting  of  more  than 
twenty  articles,  and  pleading  some  gross  charges  of  cruelty,  was 
given  in.  On  this  libel  Mrs.  Hart  has  been  examined.  No 
allegation  has  been  given  in  for  Mr.  Hart,  who  has  not  thought 
proper  to  counterplead  the  charges  brought  against  him,  but 
contents  himself  with  the  cross-examination  of  her  witnesses. 

Mrs.  Hart  has  been  examined  on  all  the  articles  of  the  libeL 
It  has  been  described  as  a  great  improvement  on  the  modem 
rules  of  evidence,  that  parties  to  suits  are  now  Competent  wit- 
nesses in  their  own  behalf,  especially  in  cases  of  this  kind.  In 
some  cases,  certainly,  it  may  be  so ;  there  may  be  no  one  bat 
the  parties  themselves  present  at  the  occurrence  which  forms  the 
ground  of  complaint ;  no  one  else  can  speak  to  it,  it  is  within  the 
knowledge  of  no  other.  Still  it  behoves  Courts  of  Justice  to 
receive  such  evidence  with  great  caution,  to  see  that  it  bears 
the  stamp  of  truth,  to  consider  how  far  it  is  consistent  with 
itself  and  with  probability.  It  must  also  be  considered  how 
far  it  is  consistent  with  the  admitted  facts  and  circumstances  of 
the  case,  and  with  the  documents  produced.  The  Court  should 
also  pay  due  regard  to  the  tone  of  the  evidence,  and  beware  of 
exaggerated  statements. 

In  the  present  case  it  is  said  that  Mrs.  Hart  labours  under  a 
disadvantage  in  consequence  of  the  omission  of  Mr.  Hart  to  nn- 
dergo  an  examination.  It  certainly  is  difficult  to  assign  a  good 
reason  (a)  why  Mr.  Hart  should  not  have  given  in  a  plea  and 
given  his  evidence  upon  it,  but  he  has  thought  proper  to  confioe 


(a)  The  reason  assigned  by  coun- 
sel was,  that  Mr.  Hart  having  to  pay 
the  whole  expenses  of  the  suit,  was 
unwilling  unnecessarily  to  increase 


them  by  pleading,  when  he  felt  satis* 
fied  that  the  case  against  him  nmst 
break  down  of  itself. 
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his  defence  to  the  interrogation  of  the  witnesses  produced  against  ,  ^^^^'  , 

him,  and  I  must  say  that  such  a  course  is  not  calculated  to  make  Arcdeb 

a  favourable  impression  upon  the  Court,  CaLt^ury 

Mrs.  Hart  has  certainly  been  examined  upon  every  article,  

xmd  deposes  strongly  to  the  various  facts  pleaded.     Without  ^^^"^ 

imputing  wilful  perjury  to  her,  the  Court  is  bound  to  state  that  Hart. 

her  evidence  is  not  such  as  it  can  place  implicit  reliance  upon.  Judgment. 

In  some  instances  she  is  not  corroborated  at  all,  in  others  she  is  The  wife's 

fivid^Dce  111 

corroborated  to  a  certain  extent  by  other  witnesses ;  but  the  evi-  this  case 
dence  of  those  other  witnesses  falls  far  short  of  that  given  by  «m°^t  be 
Mrs.  Hart,  and,  in  fact,  proves  her  statements  to  be  highly  except  where 
coloured  and  exaggerated.  T^mh^r^ ' 

One  instance  of  this  is  her  evidence  upon  the  tenth  article  of  witnesses, 
the  libel ;  that  refers  to  the  averment  that  Mr.  Hart  compelled 
his  wife  to  write  to  her  trustee,  to  give  up  the  deed  of  settle- 
ment, and,  upon  the  trustee's  refusal,  committed  a  violent  assault 
upon  her.  Her  deposition  is  to  this  effect :  that  one  morning, 
at  Mr.  Hart's  request,  she  did  write  to  Mr.  Fisher  to  give  up 
the  deed  of  settlement  of  the  two  houses  which  Mr.  Hart  had 
settled  on  her,  on  the  occasion  of  their  marriage,  and  that  Mr. 
Fisher  refused.  She  then  describes  Mr.  Hart's  violence  towards 
her.  She  says :  ^^  I  was  standing  on  one  side  df  the  fire,  and  he  on 
*  the  other;  he  put  his  two  hands,  one  on  either  side  of  my  throat, 
and  held  me  so  tight  that  I  could  not  speak ;  I  was  close  by  the 
bell,  and  rang  it,  and  the  maidservant,  Mary  Ann  James,  came 
up,  and  she  took  hold  of  my  husband's  hands,  as  I  think,  and 
removed  them  from  my  throat.  She  cried  out  *  What  are  you 
doing  to  my  mistress  ?  If  you  do  not  let  her  go,  I  will  fetch  a 
policeman ; '  and,  as  I  have  said,  she  either  removed  his  hands  or 
caused  him  to  remove  them."  Such  is  the  account  given  by 
her,  and  I  must  say  it  is  scarcely  consistent  with  the  evidence  of 
Mary  Ann  James,  the  vouched  witness,  who  has  been  examined. 
liCt  us  see  her  evidence  upon  the  same  article.  She  says :  "  One 
night,  very  shortly  after  I  entered  her  service,  at  about  eight 
o'clock  in  the  evening  (as  nearly  as  I  can  remember  the  time) 
I  heard  the  drawing-room  bell  ring  violently.  I  went  upstairs 
into  the  drawing-room;  it  is  on  the  ground  floor,  and  the 
kitchen,  where  I  was  when  I  heard  the  bell,  was  on  the  base- 
ment. As  I  entered  I  saw  Mrs.  Hart  half  sitting  on  the  floor, 
with  her  back  resting  against  the  seat  of  an  arm-chair,  which 
was  near  the  side  of  the  fire-place.  She  was  in  such  a  position 
as  she  would  have  been  if  she  had  slipt  from  off  the  chair.  She 
seemed  very  much  agitated,  and  her  hair  was  streaming  down  her 
back.  Mr.  Hart  was  stooping  down  or  kneeling  on  the  floor, 
very  near  to  Mrs.  Hart.     He  had  in  his  hand  a  glass  tumbler 
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not  quite  half  foil  of  some  liqiud  whioh^  from  the  ameU  and 
appearance,  was  either  brandy  or  rum."  The  aooonnt  given  by 
Mrs.  Hart  is  that  he  had  his  hands  round  her  throaty  strangling 
her,  and  that  the  maidservant  took  his  hands  away ;  it  is  not 
BO :  he  was  stooping  or  kneeling  beside  her,  with  a  glass  of 
spirits  in  his  hands.  The  servant  goes  on  to  say :  **  As 
I  entered  the  room  Mrs.  Hart  exclaimed  to  me,  *  Look  here, 
Mary,  he  wants  to  strangle  me.'  His  hands,  however,  were  not 
in  any  way  touching  her  at  the  time."  This  is  very  different ;  he 
was  not  touching  her.  She  goes  on  to  say  that  nothing  was  said 
by  her  or  in  her  hearing  about  a  policeman.  This  shows  that 
Mrs.  Hart  cannot  be  implicitly  relied  on. 

Again,  on  the  6th  article  she  alleges  that  while  they  were 
at  Miss  Killick's  boarding-house  at  Margate,  Mr.  Hart  one  day 
so  violently  assaulted  her  that  her  cries  brought  Miss  Killick 
to  her  assistance,  and  that  Miss  Killick  interfered  to  proteet 
her  from  any  further  ill  treatment ;  but  Miss  KilHck  is  not 
produced.  The  proof  of  this  article  depends  entirely  on  Mra 
Hart  alone.  It  is  said  that  Miss  Killick  having  so  many  per- 
sons continually  residing  in  her  house  for  a  short  time,  and  then 
going  away,  may  have  forgotten  the  circumstance ;  but  surely 
if  the  averment  be  true,  the  circumstance  is  not  of  such  an 
ordinary  character  as  to  leave  no  impression  upon  the  mind  of 
the  lady  in  whose  house  it  is  said  to  have  occurred. 

So  it  is  with  a  number  of  other  accusations ;  the  only  evidenoe 
respecting  them  is  that  of  Mrs.  Hart  herself,  and  those  persons 
who  are  said  to  have  been  present  are  not  produced. 

But  the  Court  is  bound  to  say  that  some  of  the  charges  are 
corroborated,  especially  that  of  the  violent  assault  at  Hereford. 
It  is  confirmed  in  all  essential  points  by  the  evidence  of  Mrs. 
Hart's  sister.  It  was  a  gross  act  of  cruelty,  and  fully  suf- 
ficient, in  my  opinion,  to  entitle  Mrs.  Hart  to  a  sentence  of 
separation. 

There  are  other  acts  of  cruelty,  with  respect  to  which  her 
evidence  is  confirmed  to  a  certain  extent.  When  residing  at 
Ladbrooke  Villa,  Netting  Hill,  she  says  she  was  one  night 
obliged  to  fly  for  safety  to  the  house  of  her  friend,  Mrs.  Hinch- 
cliffe,  who  lived  nearly  opposite.  No  doubt  she  did  fly  at 
midnight,  was  let  in,  and  remained  there  all  night.  To  a  cer- 
tain extent  she  is  confirmed  by  Clements,  Mrs.  Hart's  servant 
at  that  time,  and  by  Charlotte  White,  the  cook  of  Mr.  and  Mrs. 
Hinchclifle.  She  let  Mrs.  Hart  into  the  house,  and  deposes  to 
the  state  of  alarm  in  which  she  appeared,  and  to  the  fact  that 
her  left  arm  was  very  red,  as  if  it  bad  been  pressed  by  another 
person's  hand. 
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The  Court  is  oonstrained  to  say  that,  notwithstanding  it  can-     ,  ^^^'  . 
not  give  full  credence  to  the  evidence  of  Mrs.  Hart,  and  many      Arches 
of  the  accusations  are  not  proved  to  the  satisfaction  of  the  Court,   ^P^™^^^ 

yet  there  are  others  clearly  amounting,  in  the  opinion  of  the        

Court,  to  acts  of  legal  cruelty,  which  are  sufficiently  established,        ^^"^ 
and  that  Mrs.  Hart  is  entitled  to  the  relief  which  she  prays,        uu^. 
unless  she  is  barred  by  anything  which  subsequently  occurred,      j^dgmwu 
especially  as  Mr.  Hart  has  not  given  any  plea,  nor  pfiered  any 
evidence  to  meet  the  charges  made  against  him,  but  has  con- 
tented himself  with  the    cross-examination  of  the    adyerse 
witnesses. 

The  question  then  comes  to  this;  these  parties  lived  together,  Th«  omelty 
as  I  have  said,  for  about  ten  months ;  the  husband  then  left  the  ^^^do^lL 
wife,  and  they  lived  apart  for  two  or  three  years ;  a  reconcilia- 
tion took  place  between  them,  and  they  cohabited  together  again 
for  a  period  of  about  two  months,  and  until  the  husband  again 
deserted  his  wife ;  and  the  question  comes  to  this,  Does  mali- 
cious desertion  do  away  with  the  effect  of  condonation  and  re- 
vive the  former  cruelty  ? 

There  can  be  no  doubt  that  there  has  been  condonation; 
there  is  not  only  presumptive,  but  actual  condonation,  (a)  The 
reconciliation  was  entirely  of  her  own  free  will,  and  at  her  own 
desire.  Her  letters,  which  have  been  annexed  to  the  interroga- 
tories, show  this.  Again  and  again  she  says  she  desires  to  be 
reconciled,  and  to  live  again  with  her  husband;  and  uses  strong 
expressions  of  endearment.  The  matter  does  not  rest  here ;  it 
seems  that  when  he  refused  to  live  again  with  her,  she  insti- 
tuted a  suit  against  him  for  divorce,  then  called  at  his  house, 
the  result  of  which  visit  appears  to  have  been  an  appointment  to 
meet  at  the  house  of  her  trustee ;  they  accordingly  meet  there, 
and  Mrs.  Hart  signs  a  sort  of  confession,  in  these  words,  ^<  I, 
Emily  Jane  Hart,"  &c.  (J) 

So  that  at  this  time  there  was  a  perfect  reconciliation  and 
condonation ;  it  was  not  merely  presumptive ;  it  was  followed 
by  cohabitation,  which  was  only  terminated  by  the  desertion  of 
Mrs.  Hart  by  her  husband. 

(a)  In  Snow  t.  Snow,  2  Notes  of  two  kinda,  —  the  one  remUno  ex' 

Cases,    Supp.  xii.,    Dr.  Lushington  pressa,  by  express  words  of  forgive- 

says,  ^  Condonation,  though  a  tech-  ness,  and  succeeding  reconciliation ; 

nical  term,  clearly  imports  the  for-  the  other  remissio  tacita;   and   the 

giveness  of  an  onence«done,  and  is  remissio  tacita  includes  a  return  to 

stated  by  Sanchez  ^,   and  in  some  connubial  intercourse.** 
decisions  in  these  Courts',  to  be  of  (h)   Vide,  p.  194. 


»  De    Matrim.     1.  10.    Disp.   5.         »  Orme  v.   Orme,  2  Add.  382. ; 
No.  19.  Dunn  v.  Dtmn,  3  PhilL  9. 
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The  qaestioD,  then,  for  the  consideration  of  the  Court  is, 
whether  this  malicious  desertion  will  operate  as  a  revival  of 
former  cruelty? 

It  is  said  that^  in  some  countries  malicious  desertion  alone  is 
sufficient  ground  for  a  sentence  of  separation ;  that  is  certainly 
true*  Mr.  Bishop  (a)  says  that  in  some  but  not  in  all  the  States 
of  America,  malicious  desertion  is  a  sufficient  ground  of  divorce. 
But  certainly  it  is  not  so  in  England. 

It  is  argued,  however,  that  if  it  is  not  sufficient  in  itself  to 
justify  a  sentence  of  divorce,  it  may  be  sufficient  to  revive  for- 
mer acts  of  cruelty  ;  but  I  cannot  find  that  such  a  doctrine  has 
ever  been  held  in  the  English  Courts ;  and  no  case  was  cited 
by  counsel  to  that  effect.  It  is  said  that  a  less  d^ree  of  crudty 
is  required  to  revive  former  cruelty,  than  would  be  required 
originally  to  found  a  sentence  of  divorce.  No  doubt  that  is  bo; 
but  I  apprehend  the  cruelty  must  he  ejtisckm  generis  ;  it  must 
be  of  that  kind  which  causes  a  reasonable  apprehension  of  dan- 
ger; it  must  be  something  to  lead  the  Court  to  suppose  that 
the  husband  would  revive  the  former  violence  of  hb  conduct 
Desertion  is  not  an  act  of  cruelty  per  se;  there  is  nothing  to 
cause  danger  to  life  or  limb,  and  I  cannot  consider  it  a  revivil 
of  former  acts. 

I  am  not  aware  of  any  case  precisely  on  this  point,  but  there 
are  some  remarks  of  Dr.  Lushington  in  the  cose  of  JEvaiu  ?. 
Evans  (&),  on  the  admission  of  the  libel,  which  bear  very  closely 
upon  it.  He  says,  ^^  Has  anything  occurred  since  March  which 
can  revive  the  cruelty  said  to  have  taken  place  previously? 
Now  this  is  a  subject  which  has  been  discussed  over  and  over 
again  in  this  Court,  and  on  which  it  is  very  difficult  to  lay  down 
any  precise  or  general  principles ;  to  revive  condoned  cruelty 
there  must  be  something  of  the  same  kind  as  would  have  sap- 
ported  a  suit  originally  for  cruelty,  such  as  violence,  or  threats 
of  violence ;  but  the  acts  need  not  be  of  the  same  stringent 
kind ;  something  short  will  be  sufficient,  provided  it  be  shown 
that  the  husband  continues  in  the  same  state  of  mind,  and  as 
incapable  of  controlling  himself  as  when  he  actually  committed 
the  former  acts  of  cruelty."  Well,  then,  in  the  present  case, 
there  is  nothing  of  the  same  kind;  it  is  quite  different ;  the  hus- 
band withdraws  himself  from  the  wife's  society ;  there  is  nothing 
that  threatens  a  revival  of  danger  to  life  or  limb.  In  point  of 
fact,  throughout  this  case  the  husband  seems  to  be  the  party 


(a)  Commentaries  on  tlie  Law  of 
Marriage    and    Divorce,    ck.  jfjf^ly- 


(b)  7  Jar.  1046.,  cited  at  len^ 
in  a  note  to  Bishop^s  Commentanes 
on  the  Law  of  Marriage  and  Di- 
vorce, §  376. 
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who  wishes  to  avoid  the  wife,  instead  of  the  wife  being  in  dan-  ^   ^Q^^-  ^ 

ger  from  the  husband.  Arches 

I  am,  therefore,  of  opinion  that  there  is  not,  under  the  cir-  Coubt  of 

cumstances,  proof  of  such  cruelty  as  would  call  upon  the  Court       1 

to  pronounce  a  sentence  of  separation  ;  that  there  has  been  the  Hart 

clearest  condonation,  and  that  the  subsequent  desertion  does  Habt' 

not  operate  to  revive  the  antecedent  acts  of  cruelty.     I  must,  j^gdammiL 
therefore,  dismiss  the  parties,  (a) 

Proctors :  for  the  wife.  Nelson ;  for  the  husband,  Pritchard. 

(a)  In  the  case  of  Tiamer  v.  Turner  (Arches,  19th  June  1854,  not  reported)  Jtcnc  19.  1854. 
Sir  John  Dodson  considered  the  qaestion  of  condonation  of  cruelty,  and 
held  that  returning  to  the  husband's  bed  did  not  condone  the  previous  cruelty. 
The  circumstances  were  these :  —  For  two  or  three  weeks  Mrs.  Turner  had 
been  sleeping  with  her  children,  and  not  with  her  husband ;  on  Wednesday, 
the  2nd  of  February  the  last  act  of  cruelty  was  committed,  but  on  Sunday  the 
6th  the  husband,  it  was  alleged,  endeavoured  to  get  into  her  bed-room,  and 
being  unable  to  do  so,  threatened  her.    It  was  then  pleaded  on  the  11th 
article  of  the  libel,  that  Mrs.  Turner,  fearing  the  violence  of  her  husband  in 
case  she  opposed  his  wishes,  on  the  night  of  Monday  the  7th  of  February 
consented  to  return  to  his  bed-room ;  that  she  and  her  husband  slept  together 
on  the  said  night;  that  on  the  next  day  (Tuesday)  Mr.  Turner  having 
gone  to  London,  Mrs.  Turner  communicated  with  her  friends,  and  on  the 
>Vedne8day  lefl  her  husband's  house,  and  went  to  reside  with  her  father. 

On  this  part  of  the  case  Sir  John  Dodson  sidd,  *'  The  question  is,  whether 
such  return  to  her  husband's  bed  amounts  to  condonation  so  as  to  bar  this 
lady's  right  to  relief.  Miss  Clements  (her  sister)  knows  nothing  about  con- 
donation or  reconciliation.  Jane  Wicks,  the  servant,  speaks  to  the  fact  of 
reconciliation,  and  the  wife's  return  to  the  husband's  bed.  The  account  she 
gives  of  it  is  this :  in  answer  to  the  15th  interrogatory,  she  says,  '  It  is  the 
fact,  that  after  the  quarrel  Mr.  and  Mrs.  Turner  were  reconciled  and  slept 
together.  They  slept  together  on  the  Monday  night  after  the  quarrel  which 
took  place  on  the  Wednesday,  and  on  that  Monday  night  she  did  go  to  her 
husband's  room  dressed  in  a  dirty  polka.  I  heard  her  husband  remonstrate 
with  her  about  it,  and  tell  her  he  would  not  sleep  with  her  in  that,  but  that 
if  she  would  come  to  him  as  a  lady  ought  to  do,  he  would  sleep  with  her.  I 
did  on  that  night  borrow  a  nightdress  for  my  mistress  from  one  of  the  ser- 
vants, Mary  Barber,  the  cook.'  That  is  her  account;  and  here  I  must 
observe  that  although  this  witness  is  produced  by  the  wife,  many  of  her 
answers  are  somewhat  partial  to  the  husband.  Yet  even  on  the  statement  of 
this  witness  I  hardly  think  that  this  can  be  taken  as  a  reconciliation  between 
the  parties.  The  interrogatory  was  intended  to  show  that  the  return  to  the 
husband's  bed  was  quite  voluntary  on  the  part  of  the  wife,  as  if  the  husband 
had  refused  to  receive  her  unless  she  conformed  her  dress  to  his  taste.  I 
must  confess  that  I  cannot  give  credence  to  this  statement ;  I  can  hardly 
believe  that  this  poor  lady,  after  the  treatment  she  had  received,  could  have 
voluntarily,  and  without  being  under  the  influence  of  fear,  returned  to  her 
husband's  bed." 

The  learned  Judge,  referring  particularly  to  the  remarks  of  Dr.  Ltuhington 
in  Snow  v.  Snow  \  granted  the  divorce. 

^  2  Notes  of  Cases,  Supp.  i. 
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Pbbrooative 

Court  of 
Cantsrbubt. 

Dw,  28. 

A  will  dated 
in  1795  (the 
testator  dying 
in  1807),  now 
brought  to  the 
Court  for  the 
first  time,  had 
a  piece  torn 
from  the  top 
of  each  sheet 
The  clause  of 
attestation 
mentioned 
sealing^  but  no 
seal  appeared. 
The  Court, 
suspecting  the 
seal  to  have 
been  torn  ofif, 
declined 
granting 
probate  on 
motion. 

Statement 


IN  THE  GOODS  OP  MARY  REED,  DECEASED- 

1  HE  deceased  died  in  1807|  leaving  a  duly  executed  will, 
dated  in  the  year  1705,  in  which  she  appointed  her  son  B.  R 
executor  and  residuary  legatee*  He  survived  her^  but  died 
without  taking  probate. 

It  was  supposed  that  the  deceased  was  not  possessed  of  any 
property  beyond  a  few  artioles  of  household  furnitare»  and  con- 
sequently no  notice  was  taken  of  her  will  by  the  representatiie 
of  her  executoi: ;  but  in  the  month  of  May  1854,  it  was  ^ 
covered  that  there  was  standing  in  the  name  of  the  deceased,  at 
the  time  of  her  death,  in  the  three  per  cent  consols,  the  sum  of 
2202. 

B.  R.  had  died  intestate,  leaving  a  eon,  W.  IL,  who  was 
entitled  to  this  fund ;  he  had  not  taken  administration  to  his 
father ;  but  previous  to  so  doing,  and  in  order  to  see  whether 
it  was  worth  his  while  so  to  do,  he  now  applied  for  administn- 
tion  with  the  will  annexed  of  the  deceased  Mary  Reed. 

When  the  will  was  produced,  it  was  found  to  be  written  on 
five  sheets  of  paper,  but  from  the  middle  of  the  top  of  each 
sheet  something  bad  been  torn  off,  leaving  a  gap  on  each  sheet, 
but  none  of  the  writing  was  affected*  There  was  no  explana- 
tion as  to  when  or  how  this  mutilation  occurred.  A  witness, 
however,  deposed  that  about  the  year  1834  the  executor  gave 
her  the  will  for  safe  custody,  and  that  it  was  then  in  the  same 
state  in  which  it  now  appeared.  The  attestation  clause  was 
to  the  effect  that  *^  the  writing  contained  in  this  and  the  four 
preceding  sheets  of  paper  hereto  annexed,  was  signed  and  MmiUd 
by  Mary  Reed," 

Counsel  moved  for  administration  with  the  will  annexed  to 
be  granted  to  W.  R.  upon  his  taking  administration  to  his 
father,  the  executor  named  in  the  will. 


Judgment, 


Sib  John  Dodsox.  The  circumstances  of  this  case  are 
very  peculiar.  Here  is  a  will  dated  as  far  back  as  1795  ;  the 
testatrix  died  in  1807,  and  no  steps  have  been  taken  to  prove 
the  will  until  now.  The  attestation  clause  states  that  the  will 
was  sealed  as  well  as  signed,  and  lam  strongly  inclined  to 
think  that  the  seal  has  been  torn  off;  if  that  were  done  by  the 
testatrix,  it  would  in  my  opinion  amount  to  a  cancellation  of  it. 
There  is  no  evidence  before  the  Court  as  to  when  or  by  whom 
it  was  done.    I  cannot,  therefore,  take  upon  myself  to  pronounce 
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thw  paper  to  be  a  will  upon  motion.     I  must  reject  the  motion,  ,  ^^^«  , 

leaving  those  interested  under  it  to  propound  it  if  they  think  ly  ths  Goods 

proper.  of  Mary 

Proctor :  J^,  ClarhsotL 


Pbsbooattvis 
Court  of 

SHAW  apaimi  NEVILLE.  Canterburt. 

fY}  •/<>"•  15.  1855. 

IHIS  was  a  question  as  to  the  due  execution   of  the   will  A  will  entirely 
of  Courtland  Skinner  Shaw,  doctor  of  medicine,  of  the  town  of  '^rf^g  of^he 
Cheltenham,  deceased.  tesutor,  with 

It  was  in  the  deceased's  hand-writing,  was  signed  and  sealed  ^j^Montimi 
by  him,  had  perfect  testimonium  and  attestation  clauses,  and  »nd  attestation 

clause  witli 

purported  to  be  duly  attested  by  two  witnesses.  the  seal  and 
It  was  propounded  by  the  residuary  legatee  substituted,  and  «gnature  of 
opposed  by  the  widow  who  was  universal  legatee  under  a  and  the  si^- 
former  will.  ^.^<> 
The  attesting  witnesses,  the  gardener  and  the  butler  of  the  declared  in- 
deceased,  who  were  both  in  the  service  of  the  widow  at  the  time  ^^Q|ony  of 
of  their  examination^  deposed  to  the  eflfect  that  the  deceased  the  witnesses 
asked  them  to  sign  a  paper;  that  the  paper  was  folded  down,  so  Q^t  see^die^ 
that  they  saw  no  writing  whatever  upon  it ;  and  that  the  de-  deceased's 
ceased  did  not  write  bis  name  or  acknowledge  any  signature  in  any  writing 
their  presence.  whatever, 

*■  upon  the 

Dr.  Waddihve^  for  the  will,  endeavoured  to  distinguish  this  paper. 
from  former  cases  on  the  point,  and  contended  that  there  was      Argument. 
no  case  in  which  the  will  had  been  pronounced  against  on 
the  ground  that  the   signature  was  not  acknowledged,  when 
there  was  a  perfect  attestation  and  a  perfect  testimonium  clause. 
He  cited  Gaze  v.  Gaze,  (a) 

Dr.  Twiss,  contrhy  relied  on  Hott  v.  Genge{lt)^  and  Hudson 
V,  Parker,  (c) 

Sir  John  Dodson.  The  statute  is  too  strong;  I  must  Judgmn.. 
pronounce  against  this  will,  though  I  have  no  doubt  it  fully  ex- 
presses the  intentions  of  the  deceased.  It  is  the  deceased's 
handwriting ;  there  is  a  perfect  testimonium  and  a  perfect  attes- 
tation clause,  and  the  seal  and  signature  of  the  deceased ;  but 
when  he  produced  it  to  the  witnesses,  unfortunately  they  saw 
nothing  of  all  this ;  according  to  their  deposition,  they  saw  no- 
thing but  a  blank  paper.     The  deceased  does  not  say :  *'  This  is 

(a)  3  Curt  451.  (c)  1  Robert  14. 

lb)  1  Notes  of  Cases,  572. ;  3  Curt 
160. ;  S.  C.  4  Moo.  F.  C.  265. 
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Prerooatiyx 

Court  of 
Cantbbbubt. 


Shjlw 

against 

Neville. 

JudgmmL 


my  will/'  or  ask  them  to  attest  his  will ;  he  merely  s^b,  "  I  want 
you  to  sign  a  paperJ*  I  cannot  pronounce  this  will  to  have  been 
duly  executed. 

Dr.  fFaddilove.  The  Court  will  give  the  costs  out  of  the 
estate.  If  the  witnesses  were  dead  or  could  not  be  found,  it 
would  have  been  a  good  wilL 

F£R  CuBiAM.  Yes ;  certainly  it  would.  I  think  the  party 
entitled  to  her  costs.  It  was  the  deceased's  own  act,  and  upon 
that  ground  I  give  the  costs,  (a) 

Proctors :  for  the  widow,  Gregory ;  for  the  residuary  l^atee, 
Longden. 


(a)  **  The  object  of  the  law  is  said 
to  be  to  give  effect  to  the  intentions  of 
testators  bj  assisting  the  proof  of  ge- 
nuine, and  detecting  spurious,  wms. 
The  acknowledgment  of  signature 
before  two  witnesses  is  said  to  be  in 
accordance  with  this  object,  inasmuch 
as  it  secures  the  evidence  of  two  per- 
sons respecting  a  particular  actj  which 
proves  the  particular  document  to 
emanate  from  the  testator's  mind, 
and  to  express  the  record  of  his  in- 
tentions. Tes,  but  are  there  not 
other  particular  acts  that  prove  the 
same  tnittg  f  Is  not  the  act  of  taking 
a  document  from  a  desk  and  simply 
asking  two  witnesses  to  put  their 
names  thereto,  or  the  actual  acknow- 
ledgment that  such  a  document  is  his 
will,  as  strong  an  evidence  that  the 
particular  document  expresses  the 
intentions  of  the  testator  as  the  ac- 
tual or  virtual  acknowledgment  of 
his  signature?  —  ^non  quod  dictum 
sed  quod  factum  est  inspicitur*  Would 
not  the  proof  of  these  particular  acts 
be  as  much  in  accordance  with  Uie 
objects  of  the  statute  as  the  proof  of 
the  other  ?  What  evil  could  the  ad- 
mission of  such  proof  produce  ?  It 
would  not  in  the  slightest  degree 
assist  the  proof  of  spurious  wills,  but 
the  reported  cases  prove  that  it  would 
in  numerous  instances  prevent  the 
defeat  of  genuine  ones.  For  it  is  re- 
markable that  in  all  the  cases  where 


wills  have  been  actoallj  invalidated 
through  non-acknowledgment  of  sig- 
nature, or  have  narrowly  escaped  m- 
validation  on  that  ground  tLrougli 
the  equitable  inclination  of  the  Jud^ 
there  was  no  suspicion  of  the  identitj 
of  the  document^  and  no  doubt  that 
it  fully  expressed  the  intention  of  the 
testator.  The  very  wiineases,  on 
whose  tesUmony  respecting  sigDatore 
or  presence  the  testaments  hate 
been  declared  legally  invalid,  have 
proved  them  beyond  a  doubt  to  be 
g^uine  wills.  It  was  formerly  con- 
sidered the  very  object  and  purpose 
of  witnesses,  by  provinjg^  the  capadtj 
of  a  testator  and  the  identity  of  the 
document  to  prove  wills ;  but  now* 
a-days,  the  prtneipal  use  is  to  ditpntt 
them,  # 

The  first  inquiry  of  a  next  of  kin 
is,  who  are  the  witnesses?  and  is 
soon  as  he  finds  them  to  be  servants, 
waiters  at  hotels,  or  an  j  others  in  the 
more  venal  and  corruptible  classes  of 
society,  he  blesses  the  new  Wills  Act, 
and  calculates  the  chances  of  an  in- 
testacy. For  he  knows  the  worth- 
Icssness  of  all  the  moral  evidence  in 
the  world  to  prove  the  intention  of 
the  testator  against  the  affidavits  of 
the  attesting  witnesses  respecting  the 
act  of  execution.**  —  Practioal  Rt- 
marks  on  the  Itgurious  Operation  rf 
the  Wills  Acts,  pp.  45.  46. 
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IN  THE  GOODS  OP  ELLEN  DIXSON,  SPINSTEB,  Pkbhooativ. 

COUKT  OF 

DECEASED.  Caotekbubt. 

fj^  Feb.  12. 

1  HE  deceased  died  on  the  18th  of  October  1842^  leaving  a  e.  d.,  being 
duly-executed  will  in  the  following  terms :  —  England^ i^ 

married  in 
**  This  is  the  last  will  and  testament  of  me,  Ellen  Dizson,  of  the  parish  of  Scotland  to 

Stone,  in  the  county  of  Stafford.    I  devise  and  beqaeath  all  my  real  and  per-   T,  L,  -B.,  who 

sonal  estate  to  Thomas  Leicester  Bladon,  of  Stone  aforesaid,  gentleman,  now  ^^^ 

residing  with  me  {and  to  whom  I  was  married  on  or  about  the  I6th  day  of  guta's  hus* 

March^  1836,  at  Qretna  Qreen^  in  the  Kingdom  of  Scodand,  according  to  the   band,  and  also 

iaweofthesaidhingdom)abBo\vitely.  And  I  appoint  the  said  Thomas  Leicester  ^^{^^" 

Bladon,  sole  executor  of  this  mj  will,  hereby  revoking  all  other  wills.    In   ^Jf^^  the 

witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  27th  day  of  inarriage,E.  D. 

January  1840.-  ni*de  her 

will  m  her 

It  appeared  that  the  sidd  Thomas  Leicester  Bladon  was  a  ^^q^  recitmg  ' 
widower ;  that  his  first  wife  was  the  deceased's  sister,  and  that  t^©  ^^^  ®^ 

mamage* 

as  Lord  Lyndhursfs  Act,  which  had  recently  come  into  opera-  The  Court 
tion,  rendered  such  marriages  in  England  null  and  void,  the  ^^^^^' 
second  marriage  was  celebrated  in  Scotland.     As  doubts  were  paper  as  the 
entertained  as  to  the  validity  of  the  second  marriage,  the  de-  I,^^.  * 
ceased  was  advised  to  make  her  will  in  the  above  form,  under 
her  maiden  name,  in  order  that  Mr.  Bladon  might  take  the  pro- 
perty thereunder,  if  the  marriage  were  invalid,  as  he  would  take 
it  jure  mariti  if  valid. 

The  deceased  died  before  Mr.  Bladon;  he  died  without 
having  proved  the  will  or  taken  letters  of  administration,  and 
left  a  will,  of  which  P.  Smith  and  T.  Myatt  are  the  executors. 

Dr.  Middleton  moved  the  Court  to  decree  letters  of  adminis- 
tration (with  the  will  annexed)  of  the  goods  of  the  deceased  as 
Ellen  Dixson,  a  spinster,  to  be  granted  to  P.  S.  and  T.  M.  the 
executors  of  the  will  of  Thomas  Leicester  Bladon*  He  sub- 
mitted that  the  marriage  of  the  deceased  with  her  sister's  hus- 
band, after  the  passing  of  the  statute  5  &  6  GuL  4.  c  54.  would 
be  clearly  a  nullity  according  to  the  English  law,  and  that  what- 
ever might  be  the  law  of  Scotland  with  respect  to  such  marriages, 
the  English  Courts  would  not  recognise  a  marriage  between 
domiciled  English  subjects  who  merely  went  to  Scotland  for  the 
purpose  of  evading  the  English  law,  inasmuch  as  a  personal 
disability  attached  to  them  which  the  law  of  Scotland  could 
not  remove.  He  cited  Conway  v.  Beazley  (a),  and  the  Sussex 
Peerage  Case,  (i) 


Statement. 


Argument. 


(«)  3  Hagg.  Ecc  647.  6^2. 


Qi)  11  Clark  &  Fin.  85. 
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' , ' 

Prerogative 

Court  of 
Caittbrburt. 


In  the  Goods 
or  Ellbn 

DU  SON. 

Judgmentt 


SiE  John  Dodson.  This  marriage  having  taken  place  in 
March  1836,  and  Lord  Lyndhursfs  Act  having  passed  in  the 
previous  year,  I  have  no  doubt  that  the  marriage  was  a  nullit]r» 
in  consequence  of  the  personal  disability  of  the  parties  to  con- 
tract the  marriage.  As  far  as  this  case  is  concerned,  the 
question  is  quite  unimportant,  as  the  property  woald  come  to 
the  same  gentleman  in  either  case,  but  he  would  take  in  t 
different  capacity.     I  grant  this  motion  as  prayed. 

Proctor:  Middletojh 


Trebooatits 

Court  of 
Camtbrbubt. 

Feb.  19. 

Evidence  of 
declarations  by 
a  testator 
before  the 
execution  of  a 
'will  is  ad* 
missible  to 
rebut  the 
presumption 
of  law  that 
alterations 
therein  were^ 
made  after 
the  execution. 

StaiemenU 


Argument, 


IN  THE  GOODS  OF  AGNES  MARIA  FOLEY, 

DECEASED. 

1  HE  deceased  died  on  the  5th  of  January  1855,  leaving  an 
autograph  will  on  half  a  sheet  of  letter  paper,  and  dated  the  3rd 
of  March  1853.  It  was  witnessed  by  L.  M.  Crawford  and  & 
Barber^  who  proved  its  due  execution. 

There  were  several  alterations  and  interlintetions ;  one  being 
the  words  ^*and  appoint  my  son  Thomas  my  executor  and 
guardian  to  my  grandchildren.*'  The  attesting  witnesses  could 
not  state  whether  or  not  the  interlineations  were  in  the  will  at 
the  time  of  the  execution^  but  Mrs.  Crawford^  in  her  affidavit) 
stated  **  that,  from  what  the  deceased  had  previously  told  her,  ia 
a  conversation  regarding  the  disposition  of  her  property,  and 
that  her  son  Thomas  was  alone  to  act  in  the  settlement  of  her 
af&irs,  she  had  no  doubt  that  the  appointment  of  her  son 
Thomas  as  executor  was  written  by  the  deceased  prior  to  the 
will  being  executed.'' 

Dr.  Deane  moved  the  Court  to  decree  probate  of  the  will  wiA 
the  alterations  and  interlineations  therein,  to  Mr.  Thomas  Foley, 
the  sole  executor  therein  named ;  and  submitted  that  the  pre- 
sumption of  law,  that  the  alterations  were  made  after  the  execu- 
tion, was  sufficiently  rebutted  by  Mrs.  Crawford's  evidence  of 
the  declaration  of  the  testatrix  previous  to  the  execution ;  (hat 
at  least  the  interlineation  of  the  appointment  of  the  son  as  exe- 
cutor was  so  proved  to  have  been  made  previous  to  the  execu- 
tion ;  that  from  the  nature  of  the  other  alterations,  and  the 
appearance  of  the  document,  it  was  most  probable  that  all  the 
alterations  were  made  at  the  same  time ;  and  that  Mrs.  Craw- 
ford's evidence  respecting  the  declarations  of  the  deceased  pre- 
vious to  the  execution  was  admissible  to  rebut  the  presumption 
of  tlie  law,  or  the  authority  of  the  Court  of  Queen  s  Bench  in 
tie  csue  Lf'JDoe  v.  Palmer,  where  Lord  Campbell  eaid,  '« It 
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may  be  convenient  first  to  consider  the  question  whether,  if  in  a 
will  which  is  not  in  the  handwriting  of  the  testator  an  alteration 
appears,  evidence  might  be  received  of  previous  declarations  by 
him,  that  he  intended  to  dispose  of  his  property  in  the  manner 
in  which  it  is  disposed  of  by  the  will  in  its  altered  form.  If  the 
draft  of  the  will  could  be  produced,  corresponding  with  the  will 
in  its  altered  form,  would  it  not  be  admissible  evidence,  and 
might  not  the  jury  infer  from  it,  that,  before  the  will  was  exe- 
cuted, the  draft  and  the  will  had  been  compared,  and  the  mis- 
take rectified  ?  Would  not  written  or  verbal  instructions  from 
the  testator  to  his  solicitor  to  draw  the  will  in  the  altered  form 
be  equally  admissible  ?  In  what  respect  do  such  verbal  instruct 
tions  differ,  for  this  purpose,  from  a  contemporaneous  declara- 
tion by  the  testator  to  another  person  that  he  had  determined 
in  his  will  to  dispose  of  his  property  in  the  manner  carried  into 
effect  by  the  will  as  altered  ?  What  distinction  can  be  drawn 
between  the  draft  of  the  will,  or  the  written  instructions  for  the 
will,  and  the  verbal  declaration  of  the  testator's  intention,  ex- 
cept as  to  the  strength  of  the  evidence  which  they  respectively 
afford  ?  As  to  admisnbility,  they  all  seem  to  rest  on  the  same 
principle,  and  if  the  verbal  declaration  of  intention  must  be 
rejected,  so  must  the  draft  of  the  will  with  the  initials  of 
the  testator  affixed  to  it  It  would  not  be  very  creditable  to 
the  law,  if  such  evidence  were  to  be  excluded ;  as  a  logical  in- 
ference might  be  fairly  drawn  from  it  respecting  the  priority 
of  two  events,  that  is  to  say,  the  making  of  the  alteration  and 
the  execution  of  the  will ;  and  I  am  not  aware  of  any  principle, 
rule  of  law,  decided  case,  or  dictum  against  the  admissibility  of 
euch  evidence.'* 

Sib  John  Dodson.  I  cannot  grant  this  motion  as  it  is 
prayed.  Indeed,  I  should  have  been  inclined  to  reject  it 
altogether  if  it  had  not  been  for  the  decision  of  the  Court  of 
Queen's  Bench  in  the  case  cited  by  the  learned  counsel.  On 
that  authority  I  admit  the  evidence  of  the  declaration  of  the 
deceased,  previous  to  the  execution  of  the  will.  But  that  de- 
claration bears  only  upon  one  of  the  interlineations,  viz.,  the 
appointment  of  her  son  as  executor,  and  I  think  it  would  be 
going  too  far  to  infer,  from  the  declaration  of  the  testatrix,  the 
making  of  one  alteration  before  execution,  and  then  upon  that 
inference  to  ground  another,  viz.,  that  the  rest  of  the  alterations 
were  made  at  the  same  time.  Probate  must  go  out  as  the  will 
originally  stood,  without  any  of  the  interlineations,  except  that 
by  which  the  son  is  appointed  executor. 

Proctor,  Stakei. 

(a)  16Q.B.  756. 


1855. 


Prerogative 

Court  op 
Camterburt. 

In  the  Goods 

of  Aqhes 
Mabia  Foley. 

ArgumeHt- 


Jwdgmeiit, 
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In  a  collision 
suit  the  plain- 
tiff enteried 
the  action 
and  took 
bail  for  250^ 
The  plaintiff 
succeeded ; 
it  subse- 
qaentlj  ap- 
peared that 
the  damage 
and  costs 
amounted 
to  more  than 
250^    The 
defendant, 
however, 
tendered  2502. 
The  Court, 
nt  the  petition 
of  plaintiff's 
proctor,  de- 
creed the 
defendant 
personally 
liable  for  the 
remainder  of 
the  plaintiff's 
costs,  the  de- 
fendant haoing] 
unnecessarily  J 
compelled  the 
plaintiff  to 
proceed  by 
the  more 
expensive 
mode  of  plea 
and  proof, 
instead  of 
act  on  peti- 
tion. 

Statement. 


THE  '*  TEMISCOUATA.'' 

1  HIS  was  a  cause  of  damage,  promoted  by  the  owners  of  the 
"  Lawrence "  sloop  against  the  '*  Temiscooata."  The  action 
was  entered  for  250L,  and  bail  was  ^ven  to  that  amount  to 
answer  damages  and  costs. 

The  Court  pronounced  in  fiivour  of  the  ''Lawrence."  It 
appeared,  however,  the  damages  and  costs  exceeded  250L  The 
defendants'  proctor  tendered  250/.,  which  was  refused. 

The  plaintiff's  proctor,  in  an  act  on  petition,  allied  that  on 
the  day  when  the  commission,  with  the  usual  bail  on  behalf  6[ 
the  defendants  in  the  sum  of  250il,  to  answer  the  action  was 
returned,  the  surrogate,  at  the  petition  of  the  defendants*  proctor, 
assigned  the  pliuntifi^s    proctor  to  libel;  that  the  cause  was 
thenceforth  conducted  in  the  form  of  plea  and  proof ;  ttiat  on 
the  26th  of  October  1854,  the  Judge  pronounced  for  the  damage 
proceeded  for,  and  condemned  the  defendants,  and   the  bail 
given  on  their  behalf  in  such  damage  and  in  costs,  and  referred 
the  same  to  the  registrar  and  merchants ;  that  the  statement  was 
brought  in,  but  before  it  was  reported  upon,  the  phuntiff's  proc- 
tor received  from  the  defendants*  a  letter  to   the  effect  that, 
having  looked  through  the  statement,  he  was  willing  to  pay  the 
sum  of  173/.  25.  5d.  without  a  reference  to  the  registrar  and 
merchants ;  that  there  will  be  no  dispute  as  to  this  amount ;  hot 
that  this  amount,  together  with  plaintifi^s  costs,  will  far  exceed 
the  sum  of  250/.,  the  amount  in  which  the  action  was  entered ; 
that  defendants'  proctor  has  tendered  the  sum  of  250L  in  satis- 
faction of  the  whole  claim  of  the  plaintiff  in  respect  both  of 
damage  and  costs.     The  prayer  was  that  the  Court  would  pro- 
nounce the  tender  insufficient,  and  direct  the  costs  of  the  plain- 
tiff to  be  taxed,  as  usual,  and  decree  when,  and  after  the  same 
shall  have  been  so  taxed,  the  defendants  to  be  personally  liabk 
for  the  remainder  of  such  taxed  costs  after  the  said  sum  of  250L 
has  been  applied  (as  far  as  it  would  go)  in  liquidating  the  said 
damage  and  costs,  and  condemn  the  defendants  in  the  costs  of 
the  petition. 

The  answer  alleged,  inter  alia,  that  before  the  action  was 
brought,  the  plaintiff  demanded  only  83/.  125.  2d.  in  respect  of 
the  damage  sustained  by  the  collision,  which  the  defendants  re- 
fused to  pay ;  that  the  ^'  Temiscouata  "  was  thereupon  arrested 
and  the  action  entered ;  that  after  the  sentence  was  given  by 
the  Court  the  defendants'  proctor  duly  tendered  the  sum  of  25011 
(being  the  sum  in  and  for  which  the  action  had  been  entered, 
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and  the  vessel  arrested^  and  which  was  accordingly  the  amount 
of  the  bail  bond  upon  which  the  vessel  had  been  released)  in 
discharge  of  such  bail  bond>  which  was  refused ;  that  de- 
fendants' proctor^  when  he  wrote  the  letter  annexed  to  the  act^ 
was  wholly  unaware  of  the  amount  of  the  original  demand, 
and  was  only  apprised  thereof  by  a  letter  received  from  his 
clients  on  the  22nd  of  December  last5  expressing  surprise  that 
the  damage  should  now  be  estimated  at  173/.  2^.  6d,y  when  it 
was  originally  estimated  at  82/.  12^.  2d.  only ;  that  the  plain- 
tiffs' original  instructions  to  their  proctor  were  to  the  effect  that 
their  claim  upon  the  defendants  in  respect  of  the  damage  sus- 
tained by  the  ^^  Lawrence5''  in  consequence  of  the  collision^  was 
the  sum  of  83/.  125.  2d.y  and  no  more ;  and  that  it  was  on  the 
faith  of  such  instructions  that  the  plaintiffs'  proctor^  as  he  him- 
self admitted,  entered  the  action  in  the  sum  of  250/.,  as  sufficient 
to  cover  both  damage  and  costs. 

To  this  a  reply  was  brought  in,  admitting  the  averment 
respecting  the  original  demand  of  83/^  12^.  2^.,  but  alleging  in 
explanation  that  such  the  damage  and  loss  of  the  plaintiffs  were, 
on  a  rough  calculation  and  estimate,  considered  at  such  time  to 
amount  to  the  sum  of  149/^  4^.  lU.,  or  thereabouts;  that  in 
making  the  original  demand,  they  deducted  from  such  sum  the 
sum  of  65/.  125.  9c/.,  inasmuch  as  such  sum  was  due  and  payable 
to  them  by  and  from  the  consignees  of  the  cargo  (with  which 
the  "  Lawrence "  was  laden  at  the  time  of  the  collision)  for 
general  average ;  that  in  giving  instructions  originally,  they  did 
not  state  those  circumstances  to  their  legal  advisers,  but  that 
afterwards  the  consignees  of  the  cargo  (as  also  their  insurers) 
authorized  and  instructed  the  plaintiffs  to  claim  and  recover  for 
them  the  said  sum  of  65/.  12^.  9d.  in  this  suit. 

Dr.  Bayford  appeared  for  the  "  Lawrence,"  Dr.  Addams  and 
Dr.  Twiss  for  the  **  Temiscouata." 


1855. 


l^IE  Hiou 

Court  of 

Admiralty. 

The 
"Temi»- 

COUATA. 


>( 


SUUeminU 


Dr.  Lubhington.  This  was  originally  a  cause  of  damage ; 
and  on  the  7th  of  April  an  action  was  entered  in  the  sum  of 
250/.  On  the  13th  of  April  bail  was  given  to  that  amount  on 
behalf  of  the  owners  of  the  ^^  Temiscouata." 

The  owners  of  the  **  Temiscouata  "  required  that  the  cause 
should  be  by  plea  and  proof ;  it  was  so  conducted ;  and  the 
party  proceeded  against  was  pronounced  to  blame.  On  the 
usual  reference  being  made  to  the  registrar  and  merchants,  the 
proctor  for  the  owners  consented  to  pay  173/.  2«.  5e/.,  the 
amount  of  damage  demanded ;  and,  on  December  30th  brought 
in  the  sum  of  250/.,  and  tendered  the  same  in  satisfaction  of  the 
whole  claim,  both  in  damages  and  costs. 

E.  &  A. — VOL.  II.  p 


Judgment, 
March  10. 
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Mr.  Cootey  not  denying  the  damages  would  be  pidd  by  the 
sum  of  1732.  28.  5d.,  allied  that  his  costs,  together  with  the 
damages,  would  exceed  2501,  the  sum  in  which  the  action  had 
been  entered ;  and  he  prayed  the  bill  of  costs  might  be  taxed, 
and  that  for  so  much  as  exceeded  the  2502.  Mr.  ClarktmU  par- 
ties might  be  held  liable. 

The  question,  therefore,  for  the  decimon  of  the  Court  is  this: 
— whether,  where  the  action  has  been  entered  at  250/.,  and  bail 
taken  for  that  amount,  the  owners  can  be  made  responsible  for 
any  amount  of  costs  exceeding  the  250/.  ?  Several  cases  have 
been  cited,  but  I  think  it  was  admitted  on  all  sides  that  none 
of  them  expressly  applied  to  the  present  In  the  '*  Kala" 
mazoo  "  (a),  the  vessel,  an  American  ship,  was  arrested  by  the 
owner  of  the  ship  and  cargo  damaged,  and  bailed ;  the  damage 
as  assessed  by  the  registrar  and  merchants,  exceeded  the  amount 
of  bail.  The  ship  was  arrested  a  second  time  in  a  fresh  actioii, 
and  that  action  was  dismissed  with  costs.  I  do  not  think  that 
that  case  bears  upon  the  present ;  for  that  was  a  question  whe- 
ther a  second  action  in  rem  could  be  maintained,  and  for 
damages.  The  present  question  is,  whether  a  personal  demand 
can  be  enforced  against  the  owners,  and  for  costs. 

The  case  of  the  ^  Volant "  (b)  comes  somewhat  closer,  bat 
still  is  not,  in  all  its  circumstances,  applicable.   There  the  action 
was  for  2200/.,  and  bail  was  given  for  825il,  admitted  to  be  the 
value  of  the  ship ;  and  the  question  was  as  to  the  liability  of 
the  owners  to  make  good  the  damage  beyond  the  amount  of  the 
value  of  the  ship,  for  which  bail  had  been  given.     There  were 
other  circumstances,  respecting  the  misconduct  of  a  part-owner, 
foreign  to  this  case.     I  was  of  opinion  that  I  could  not  enforce 
the  payment  of  damage  beyond  the  amount  of  the  bail ;  but 
then,  bail  was  given  for  the  whole  value  of  the  ship,  and  I  con- 
sidered myself  to  be  restrained  by  the  Act  of  Parliament.    I) 
however,  condemned  the  owners  in  the  costs ;  but  it  must  be 
remembered  that  in  that  case  the  action  had  been  entered  for 
more  than  double  the  amount  of  the  bail,  and  I  did  so  upon  the 
principle  enforced  in  many  cases  —  that  the  owners  are  liable 
for  the  full  amount  of  the  value  of  the  ship  and  freight,  and  also 
for  costs. 

I  do  not  think  the  "  Nostra  Signora  del  Carmine  "  (c),  also 
cited,  throws  much  light  upon  the  question.  It  was  a  case  of 
bottomry,  where  the  owners  of  the  cargo  gave  bail  for  350/. ;  no 
costs  were  incurred  by  their  conduct,  as  they  did  not  dispute  the 
bond,  or  make  any  opposition ;  they  tendered  the  350/.,  and  I 


(a)   15  Jur.  855. 


(b)  I  W.  Rob.  385.  (c)  1  Ecc.  &  Adm.  303. 
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thought  I  could  not>  with  any  justice,  make  them  responsible 
for  the  costs  occasioned  by  those  interested  in  the  ship. 

I  now  come  to  the  **  Mellona  "  (a),  which  is  somewhat  com- 
plicated. There  the  action  had  been  entered  in  1100/.,  and 
bail  had  been  given  in  540/.  as  the  value  of  the  vessel,  and  also 
100/.  to  answer  costs  beyond  the  value  of  the  ship.  The  ulti- 
mate decision  of  the  Court  in  that  case  was,  that  it  could  not 
give  more  than  640/.,  together  with  the  costs  of  the  reference. 
That  case  is  so  complicated  in  its  circumstances  that  I  cannot 
rely  upon  it  as  entirely  applying  to  the  present,  and  I  wish  to 
observe  that  in  reading  over  that  case  carefully,  there  is  one 
expression  in  page  72.  which  either  dropped  from  me  inadver- 
tently, or  was  misconceived  by  the  Reporter ;  at  any  rate,  it  is 
ambiguous.  I  there  state  that  the  Court  was  bound  by  the 
Act  of  Parliament  to  reduce  the  amount  of  the  bail  to  the  value 
of  the  ship ;  and  I  said,  on  the  other  hand,  that  '*  supposing  bail 
was  given  to  an  insufficient  amount,  the  Court  would  raise  it  to 
the  proper  amount"  Now,  that  is  an  ambiguous  expression.  I 
did  not  mean  that  it  was  possible  to  compel  the  individuals 
giving  bail  to  exceed  the  amount  for  which  they  had  made  them- 
selves voluntarily  responsible  —  that  would  be  absurd;  but 
what  I  meant  was  that  the  Court  would  have  a  right  to  require 
further  security  from  those  who  owned  the  vessel.  I  mention 
that  for  the  purpose  of  preventing  misapprehension  hereafter. 

The  present  case  is,  I  think,  distinguished  from  all  that  I 
have  cited,  and  from  all  within  my  knowledge.  There  are  two 
particular  facts  I  will  mention  :  first,  the  bail  is  not  given  for 
the  full  value  of  the  property ;  secondly,  the  amount  of  the 
damage  and  costs  exceeds  the  amount  for  which  the  action  was 
entered. 

It  doubtless  was  competent  to  the  party  proceeding  to  have 

entered  his  action  for  a  large  sum,  and  to  have  taken  bail  for  a 

larger  amount.     The  liability  of  the  party  proceeded  against  is 

defined  by  the  statute ;  it  is  the  value  of  the  property,  and  of 

the  costs  incurred.     Has  the  party  proceeding  narrowed  his 

remedy  by  the  amount  at  which  the  action  was  entered  and  the 

bail  taken,  and  I  should  add,  bail  taken  for  the  damage  and 

expenses?     Had  the  bail  been  taken  for  the  full  amount  of  the 

value  of  the  ship,  and  the  damages  and  costs  exceeded  that 

amount,  I  should  certainly  have  made  the  owners  pay  the  costs, 

as  I  did  in  one  of  the  cases  referred  to.     The  difficulty  is,  that 

the  party  here  has  limited  his  own  demand,  and  I  think  it  would 

require  peculiar  circumstances  to  induce  me  to  make  the  owner 

liable  for  any  amount  beyond  that  demand,  and  the  bail  taken. 

(a)  6  Notes  of  Cases,  62. 
p  2 
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I  say  peculiar  circumstances^  because  I  have  not  the  least  doubt 
of  the  authority  of  the  Court  so  to  do,  and  no  question  but  that 
it  would  be  within  the  limits  prescribed  by  the  Act  of  Parlia- 
ment. In  ordinary  cases  I  should  be  disposed  to  think  that  the 
party  proceeding  had  put  the  limitation  upon  himself,  and  that 
I  ought  not  to  extend  it  further. 

This  brings  me  at  once  to  the  consideration  of  whether  there 
are  any  circumstances  in  this  case  which  ought  to  form  a  dis- 
tinction. I  am  disposed,  however,  to  think  that  in  this  case  the 
owner  of  the  vessel  proceeded  against  has  exposed  himself  by 
his  own  conduct  to  further  liability.  A  case  of  this  small 
amount  might  easily  have  been  settled  by  act  on  petition,  and 
probably  that  was  intended  by  the  party  proceeding  ;  but  the 
owner  of  the  vessel  proceeded  against  availed  himself  of  his 
undoubted  right,  namely,  the  expensive  proceeding  of  plea  and 
proof;  and  it  appears  to  me  that  such  a  proceeding  could  not 
have  been  anticipated  in  such  a  case,  and  that  he  ought  justly 
to  be  made  responsible  for  having  adopted  such  a  measure. 
There  is  another  reason  for  this  decision,  and  it  in  this,  that 
were  I  to  decide  otherwise,  it  would  be  an  encouragement  to 
litigant  parties  upon  all  occasions  to  demand  heavier  bail,  for 
the  purpose  of  covering  the  expenses  incidental  to  a  proceeding 
by  plea  and  proof. 

I  therefore  comply  with  the  prayer  of  Mr.  Coote^s  petition. 

Dr.  Bayford.     Will  the  Court  give  the  costs  of  proceeding  ? 

The  Court.    Yes. 

Proctors :   Coote ;  and  F.  Clarkson. 


Admiralty 
Prize  Court. 

Feh.  28. 
March  5.  7. 

The  status  of 

the  Ionian 

Islands,  and 

their  relation 

to  Great 

Britain,  are 

regtflated 

exclusively 

by  the  Treaty 

of  Paris,  of 

Nov.  5.  1815. 

That  constitutes  them  a  free  and  independent  state,  under  the  exclusive  protection  of  G.  & 

The  protecting  sovereign  has  the  right  of  making  peace  or  war  for  them.    But  the  intention  to 

place  them  in  a  state  of  war  must  be  clearly  expressed,  as  they  do  not  become  so  ex  necessitate 

from  G.  B.  being  at  war.     G.  B.  has  not  declared  war  for  them  against  Russia. 

Their  trade,  therefore,  with  Russia  is  not  illegal,  because  they  are  neither  British  subjects  nor 
allies  in  the  war,  nor  enemies  of  Russia. 


THE  IONIAN  SHIPS. 

oOME  ships  under  the  flag  of  the  Ionian  states  were  captured 
in  the  Black  Sea  by  some  of  her  Majesty's  cruizers,  and  brought 
in  for  adjudication,  on  the  ground  that  the  lonians  being  British 
subjects  they  were  illegally  trdding  toith  the  enemy.  On  the  first 
case,  the  "Leucade,"  coming  on  for  hearing,  the  Queen^s  Advocate 
submitted  that  it  was  a  case  for  further  proof;  but  the  Court 
was  of  opinion  that  it  would  be  useless  to  order  further  proof 
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until   the   preliminary  question  was   decided,  whether  the  in-  .   ^^^-  ^ 

habitants  of  the  Ionian  Islands  were  to  be  considered  as  British  Admiralty 

subjects   or    not      That  question    was,   therefore,  elaborately  ^*^^  Court. 

argued.  Thj.  i^,^^^ 

The  Queen's  Advocate,    The  Admiralty  Advocate,  and  Dr.  Ships. 
Bajiford  appeared  for  the  captors ;  Dr.  Addams  and  Dr.  Twiss, 
for  the  claimants. 

Dr.  Lushington.     It  must  be  distinctly  understood  that     Judgment. 
all  I  am  about  to  say  on  the  present  occasion  applies  only  to      ^^  ^®' 
the  general  question,  and  not  to  the  particular  circumstances  of 
any  individual  case. 

Before  I  enter  upon  the  consideration  of  the  question  which 
has  arisen  in  this  case  —  a  question  of  great  difficulty,  and  per- 
fectly novel  in  its  character  —  I  must  express  to  the  counsel  on 
both  sides  my  sense  of  the  great  industry,  talent,  and  research 
which  they  have  shown  in  the  discharge  of  the  duties  entrusted 
to  them.  The  Court  has  every  reason  to  be  satisfied  with  all 
they  have  done.  I  wish  I  could  feel  equal  confidence  in  the 
result  of  my  own  labours ;  but  I  have  seldom  met  with  a  case 
in  which  I  have  had  to  overcome  greater  obstacles. 

It  may  be  an  easy  task  to  state  the  propositions  to  be  deter-  Qutrre,  should 
mined,  and  yet  it  is  almost  self-evident  that  very  anomalous  ^on  of  tbe^ 
consequences  must  follow  from  my  decision.     I  have  had  many  «toftM  of  the 

•     ••  •  'iixi        ^t_*  n      .1  1..        Ionian  Islands 

misgivings  in  my  mind  whether  this  was  a  case  tor  the  solution  have  been 

of  a  Court  of  Justice  at  all ;  whether  the  question  did  not  more  J^^"^  *<*  *^« 

properly  belong  to  the  executive  Government ;    but  however  Government, 

that  may  be,  the  task  has  devolved  on  me,  and  I  must  not  shrink  ^q^^J^  ^^ 

from  it.  Prize? 

Having  had  the  advantage  of  consulting  the  authorities  which  Cknnment  upon 

have  been  cited,  and  it  is  a  great  advantao;e,  for  which  I  am  the  authorities 
.,         ,  iTiii  1  ^*^  respect- 

indebted   to  counsel,  I  shall  not  enter  upon  the   task  of  com-  in«  the  con- 

menting  upon  them.     I  find  it  would  be  a  task  of  almost  end-  ^^g^^ 

less  labour,  and,  as  it  appears  to  me,  most  unsatisfactory  in  its  necessary,  the 

1.  Court  having 

result.  ...  .  only  to  decide 

So  many  distinctions  may  be  drawn  as  to  many  minute  points  ^P^^  ^^. 

of  difference  existing,  that  I  should  be  afraid  to  enter  upon  such  of  a  particular 

an   undertaking.      General   principles  in   the   constitution   of  ^^^J* 

states,  however  just  and  true  in  themselves,  bear  but  remotely 

when  the  question  is  the  construction  of  the  treaty,  and  upon 

the  due   construction  of    such   solemn  engagements   I  have 

satisfied  my  mind  that  the  question  I  have  to  determine  mainly 

depends.     For  the  means  of  obtaining  a  true  construction  I 

must  depend  on  principles  too  notorious  to  require  particular 

statement. 
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IS55. 


Admiraltt 
Paize  Court. 

ThbIokiam 
Ships. 

JudgmeuL 

The  vessel  is 
an  Ionian 
vessel  trading 
to  a  port  of 
the  enem^  of 
Great  Bntain ; 
the  question  is, 
did  such 
trading  per  se 
subject  her  to 
coii^scation  ? 


It  was  argued 
that  Ionian 
vessels  are  to 
be  considered 
as  British 
vessels  as 
regards  a 
power  at  war 
with  Great 
Britain ; 

and  that, 
therefore, 
their  trading 
to  the  port  of 
such  power 
subjects  them 
to  con- 
demnation. 


The  cliumants 
deny  these 
propositions. 

The  claimant 
must  prove, 
1st,  that  the 
property 
belongs 
to  him; 
2nd,  that  he 
is  entitled  to 
claim  in  the 
character  he 
assumes ; 
drd,  that  he  is 
not  violating 
the  ordinary 
laws  of  war. 


Now,  what  are  the  facts  necessary  to  constitate  the  propoei- 
tions  for  the  consideration  of  the  Court  They  are  few  indeed. 
The  vessel  proceeded  against  is  an  Ionian  vessel^  under  the 
Ionian  flag,  destined,  for  the  purpose  of  the  present  inquiry  at 
least,  to  Taganrc^,  a  Russian  port.  The  captors  aay  that  such 
a  voyage  by  an  Ionian  ship  subjects  her  to  condemnation.  The 
claimants  say  that  neither  by  the  Law  of  Nations,  nor  any  other 
law,  are  they  liable  to  condemnation ;  that  the  Russian  port  of 
Taganrog  was  not  blockaded ;  that  they  did  not  carry  contra- 
band ;  that  the  expedition  in  which  they  were  engaged  was 
lawful,  and  that  they  are  entitled  to  restitution.  Such  is 
merely  a  general  statement  of  the  averment  of  each  party.  I 
must  now  endeavour  to  set  forth,  as  clearly  as  I  can,  the  rea- 
sons and  principles  on  which  the  prayers  for  condemnation  and 
restitution  are  founded. 

The  counsel  for  the  captors  allege  that  all  Ionian  vessels  are 
to  be  considered  as  British  vessels ;  that  as  British  vessels  are 
prohibited  from  trading  with  Russia  during  the  war,  so  for  the 
same  reason  are  Ionian  vessels;  in  other  words,  the  British  and 
Ionian  vessels  are  to  be  placed  in  the  same  category ;  that  as 
regards  a  power  hostile  to  Great  Britain,  the  Ionian  islanders 
stand  in  the  same  position  as  British  subjects. 

If  this  proposition  be  true,  it  necessarily  follows,  as  a  cwcJ- 
lary  from  it,  that  all  trade  with  the  enemy  of  Great  Britain  not 
allowed  to  British  subjects  is  prohibited  to  the  inhabitants  of 
the  Ionian  islands.  There  is  no  doubt  that  a  British  vessel 
could  not  trade  with  this  port  of  Taganrog ;  therefore,  if  British 
and  Ionian  vessels  are  in  eadem  conditioner  this  vessel  could  not 
lawfully  prosecute  her  enterprise,  and  the  cargo  must  be  con- 
demned. 

The  claimants  deny  all  these  propositions ;  they  say  they  were 
not  British  subjects,  they  are  not  at  war  with  Russia,  and  thej 
have  a  right  to  carry  on  with  Russia  any  trade  that  the  subjects 
of  a  neutral  nation  could  lawfully  be  engaged  in.  Before  I 
proceed  further,  let  me  consider  what  constitutes  the  tide  of  a 
captor  to  condemnation  according  to  the  view  Lord  Stawell  took 
of  this  matter,  for  I  neither  can  nor  ought  to  trust  myself  with 
any  notions  of  my  own  not  based  on  his  decisions.  During 
war,  a  British  ship  of  war  captures  a  ship  on  the  high  seas  sub- 
ject always  to  the  risk  of  costs  and  damages — a  question  I  need 
not  now  discuss — but  is  on  the  other  hand  entitled  to  demand 
condemnation  if  the  captured  vessel  did  not  make  out  its  title 
to  restitution.  I  think  I  do  not  put  the  case  more  strongly 
than  all  the  decided  cases  justify,  when  I  say  that  the  daimant 
must  establish  his  title  to  restitution  in  the  first  instance.     That 
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is,  he  must  show  that  the  property  belongs  to  him ;  that  he  is     ^  ^^^^'  . 
entitled  to  claim  in  the  character  he  assumes ;  that  he  is  not     Admtraltt 
violating  the  ordinary  laws  of  war.     Such  a  dwn,  indeed,  may  ^""  Cop»t. 
be  barred  by  showing  a  violation  of  blockade,  or  otherwise ;    xhb  Ionian 
that  is  a  totally  different  matter.  Snipa. 

I  have  mentioned  these  matters  for  this  reason,  that  it  may     Judgment, 
be  a  subject  of  inquiry  on  whom  the  onus  probandi  rests  in  this  The  case  of 
case,  though  I  do  not  think,  in  any  view  I  may  take  of  the  case,  ^  ^^^  ^^^ 
that  such  question  will,  in  any  material  degree,  affect  the  result,  are  sabjecu  of 
I  will  assume  for  the  present  that  the  anus  probandi  lies  on  the  states,  and 
claimant    His  case  is  this:  I  am  a  subject  of  the  Ionian  states ;  ^^\  ^^^ 
no  war  has  been  declared  by  them  against  Russia,  or  by  any  declared  by 
competent  authority  on  their  behalf;  we  are  at  peace,  and  the  ^I^^^J^ 
trade  is  lawfiiL  they  are  at 

In  the  absence  of  any  such  declaration — and  none  has  been  ^^^e 
produced — I  think  that  the  clumants  are  entitled  so  to  rest  U  lawful, 
their  title,  and  to  throw  upon  the  captors  the  ontis  of  proof.  T^^^!^' 

But  before  I  proceed  further,  I  must  notice  the  declaration  therefore, 
of  the  Ionian  Government  making  known  the  Queen's  dedarar  ^^^^^^ 
tion  of  war.     The  senate  publishes,  for  general  information,  a  j^^  pobUca- 
proclamation  by  her  Majesty  the  Sovereign  Protectress  of  those  tion  by  the 
states,  dated  London,   March  28th,  containing  a  declaration  vemmentof 
of  war  against  his  Imperial  Majesty  the  Emperor  of  all  the  ^'^JJ^^'J* 
Russias.    The  senate  warns  all  protected  subjects  of  her  Majesty  war  against 
belonging  to  those  states  to  be  guided  by  the  above  royal  de-  J^^^^ 

clarations.  to  a  declara- 

I  think  I  may  safely  say  that  in  this  declaration  of  the  28th  ^y^^t^^ 
of  March  itself,  there  is  not  a  word  to  be  found  which  can  by  vemment 
any  ingenuity  be  construed  directly  or  indirectly  to  place  the 
Ionian  states  in  the  condition  of  warfare  with  Russia.  The 
Ionian  states  are  not  by  that  declaration  directed  to  do  or  to 
abstain  from  doing  anything.  Then  what  does  the  senate 
mean  by  directing  all  protected  subjects  to  be  guided  by  it  ?  I 
have  some  doubt  whether  they  knew  themselves — whether  they 
had  any  clear  or  distinct  idea  upon  the  subject,  for  if  they  had, 
I  conceive  it  is  hardly  possible  that  they  could,  on  so  important 
a  matter,  have  expressed  themselves  in  terms  so  unsatisfactory 
and  so  ambiguous.  I  cannot  venture  to  say  what  the  meaning 
is,  but  this  I  think,  that  it  cannot  safely  be  held  that  this  pro- 
clamation is  equivalent  to  a  declaration  of  hostilities  agdinst  the 
Russian  Government,  or  an  annunciation  that  such  had  been 
made  on  behalf  of  the  Ionian  islands  by  the  protecting  power, 
or  by  any  other  authority.     I  think  so  for  several  reasons. 

First,  because  I  believe  that  so  solemn  an  act  as  a  declaration 
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1855. 


Admiralty 
Prize  Court. 


The  Ionian 
Ships. 

Judgment 


The  qnestion 
is,  does  it 
inevitably 
folloir  from 
the  fact  of 
Great  Britain 
being  at  war 
with  Rossia, 
that  the  Ionian 
states  are  at 
war  with  her 
also? 


If  so,  they 
would  equally 
be  placed  in 
a  state  of  war 
by  Great 
Britain's  de- 
claration of 
war  against 
any  other 
power. 


The  Court 


that  the  Ionian  states  were  at  war  ought  never  to  have  been 
expressed  in  terms  so  doubtful  as  these. 

Secondly^  because  the  terms  in  which  the  procliunation  is 
couched  are  quite  consistent  with  the  simple  notiiScation  that 
hostilities  existed  between  Great  Britain  and  Bu88ia5  and  that 
the  subjects  of  the  Ionian  islands  must  submit  to  the  conse- 
quences which  such  a  state  of  things  would  necessarily  entail; 
in  fact,  the  construction  might  be>  as  was  argued  on  behalf  of 
the  claimants,  such  a  proclamation  as  a  neutral  Grovemment 
might  have  made,  exactly  in  the  same  way  as  the  Ionian  autho- 
rities issued  their  proclamation. 

And  lastly,  because,  if  the  argument  of  the  counsel  for  the 
Crown  be  well  founded,  it  was  not  competent  to  that  Groyem- 
ment  to  declare  war  at  all.  So  far,  therefore,  as  the  prodamatioo 
making  known  to  the  Queen's  subjects  the  declaration  of  war 
of  the  28th  of  March  is  concerned,  I  consider  the  question  to 
be  res  integrtu 

But  the  question  I  have  to  decide  assumes  this  shape,  not 
whether  Great  Britain  has  power  to  declare  the  Ionian  states  in 
hostility  with  Russia,  but  whether.  Great  Britain  being  at  war 
with  Russia,  it  follows,  as  an  inevitable  consequence,  that  the 
Ionian  states  are  placed  at  war  with  Russia  also. 

These  are  two  very  diiFerent  propositions.  I  have  not  been 
told  on  behalf  of  the  Crown,  —  and  officers  of  the  Crown 
ought  to  have  received  the  information  if  there  had  been  aoj 
such  to  be  had  —  that  Great  Britain  has  done  any  act  whatever 
to  place  the  Ionian  states  in  hostility  with  Russia.  So  far  as 
my  own  knowledge  goes  I  know  of  none. 

Therefore,  and  for  the  reasons  I  have  now  stated,  I  have  only 
to  consider  the  last  proposition,  whether  Great  Britain,  bebg 
at  war  with  Russia,  the  Ionian  states  are,  ex  necessitate^  at  war 
also,  exactly  in  the  same  way  as  Jersey,  Guernsey,  Jamaica, 
and  Canada  would  be  placed  in  hostility  by  a  declaration  of 
war  against  Great  Britain  by  any  other  power.  This  view  of 
the  case  opens  a  very  wide  question ;  for  if  I  should  hold  that 
the  declaration  of  war  by  Great  Britain  {gainst  Russia  would  at 
once  place  the  Ionian  islands  in  a  state  of  war  with  Russia, 
then  it  follows,  as  it  appears  to  me,  as  an  inevitable  consequence, 
that  if  war  be  declared  by  Great  Britain  against  China,  against 
the  United  States  of  America,  against  any  other  power,  the 
subjects  of  the  Ionian  states  must  be  constituted,  ipso  fadOy 
enemies  of  such  nation,  for  it  has  not  been  and  cannot  be  con- 
tended that  the  empire  of  Russia  stands  in  any  peculiar  relation, 
so  as  to  make  war  with  her  an  exception. 

The  political  history  of  these  islands  was  traced  from  an  early 
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period  with  great  care  by  the  counsel  on  both  sides ;  it  will  not,         ^^^^- 
in  my  view  of  the  case,  be  necessary  for  me  to  recapitulate  it.     Admiralty 
I  proceed  upon  the  assumption  which  I  believe  to  be  accurate,    I***2e  Court. 
for  it  matters  not  if  it  be  not  precisely  accurate  in  all  its  parti-    the  Ionian 
culars,  but  to  this  effect  that  all  these  islands  were  conquered  by        Ships. 
Great  Britain  during  the  war  ending  1815.     I  proceed  on  that      Judgment 
assumption ;  —  whether  Corfu  surrendered  at  that  time,  or  some  Msumes  that 
other,  I  need  not  inquire.     I  proceed  on  the  assumption  that  islands  were 
Great  Britain  dealt  with  them  as  conquered.     Had  they  conti-  q  "^^^^g®^  ^ 
nued  after  the  peace  in  the  same  state,  they  would  have  been  a  daring  the  war 
part  of  the  dominions  of  Great  Britain,  governed  as  other  con-  joj^"*  "* 
quered  territories  were  governed,  by  the  Crown  and  Acts  of 
Parliament. 

Great  Britain,  however,  did  not  retain  these  islands  in  the  Bat  Great 
ordinary  course  of  conquered  territories,  but  she  exercised  a  right  fg^^L?"" 
indisputably  belonging  to  her  of  making,  in  conjunction  with  abandoned  her 
other   powers,   a   new  and   different   status  for   these  islands  q,^,^  w 
Great  Britain  ceded  her  original  rights,  and  merged  them  in  the  conquest,  and 
new  settlement.     I  am  of  opinion  that  no  right  remained  in  rights  what- 
Great  Britain  after  the  treaty  to  which  I  am  about  to  refer,  ®J®'  07®^ 

...  /•         1  1        1  in  those  islands 

except  the  rights  conferred  by  that  treaty  ;  that,  from  the  nature  beyond  those 
of  that  transaction  and  from  the  terms  of  the  treaty  itself.  Great  coi»f«"ed 

upon  her  by 

Britain  can  at  this  period  exercise  no  rights  whatever  that  are  the  Treaty 
not  to  be  found  within  the  four  comers  of  that  treaty ;  that  ^^^^^  igjg 
there  docs  not  remain  a  scintilla  of  the  original  right  of  con- 
quest ;  that,  for  reasons  with  which  I  have  no  concern,  Great 
Britain  laid  at  the  feet  of  the  contracting  parties,  as  she  had  a 
right  to  do,  the  power  and  authority  she  had  previously  acquired. 
Henceforward  the  treaty  is  the  sole  guide ;  from  this  document 
must  be  derived  all  the  rights  of  the  contracting  parties,  and  all 
the  rights  and  the  obligations  of  the  Ionian  states. 

The  treaty  of  Paris  of  the  5th  of  November  1815(a)  was 
made  between  Great  Britain,  Austria,  Russia,  and  Prussia.  I 
apprehend  it  is  a  mere  truism  to  say  it  was  equally  binding 
upon  all  and  each  of  them. 

The  first  article  declares  that  these  islands  shall  form  a  free  The  ist  article 
and  independent  state.      My  province  is  simply  that  of  con-  decLr^hat 
struction  —  of  ascertaining  to  the  best  of  my  ability  what  the  these  islands 
contracting  powers  intended  by  the  contract  into  which  they  fr^^andTn* 
entered,  and  that  with  reference   in   the  first  instance  to  the  dependent 

words  of  the  contract  itself;  but  I  must  look  to  the  whole  of  the  rm.. 

rn  1  '        "^  "^  proposi- 

instrument  and  not  to  a  part.    1  erms,  however  strong  and  clear  in  tion,  however, 

themselves,  whatever  meaning  may  be  attributed,  —  necessarily  JJ^J^dw^h ^ 
attributed  —  to  them,  standing  alone,  may  be  modified  by  other  reference  to 

,  ^  __,,_,.,   .  the  intention 

(a)  Hertsleis  Ireaties,  vol.  1.  p.  44.  of  the  con- 
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,  ^^^'  ,  parts  of  the  same  instrument.      The  construction,  therefore,  I 

Admiraltt  put  on  the  first  article  is  that  the  Ionian  islands  shall  form  a 

PrizbCodbt.  gingie  fiiee  and  independent  state,  according  to  the  plain  mearnng 

The  Ionian  ^^  those  terms,  subject  to  and  liable  to  be  controlled  by  the  rest 

Ships.  of  the  treaty ;  the  whole  treaty  creates  one  obligation* 
Judgment  The  sccond  article  is  one  of  great  importance  —  the  dedara- 

tracting  ]^-  tion  that  this  state  shall  be.  placed  under  the  immediate  and 

ties  as  gathered  ,  ,  ^ 

from  the  whole  exclusive  protection  of  the  King  of  Great  Britain*.  I  am 
"***™™^^  strongly  inclined  to  think  that  the  necessary  and  inevitable 
that  this  state  Consequence  of  such  a  condition  is,  that  the  Eong  of  Great 
shall  be  placed  Britain  has  the  right  of  "^alriTig  war  and  peace ;  indeed,  such  a 
mediate  and  "  power  is  inseparable  from  protection ;  for  how  could  the  duty  of 
exclusive  pro-   protection  be  fulfilled  without  such  a  right  ?  and  how  could  the 

tectioQ  of  the  •       .         , 

King  of  Great  Ionian  islands  be  secured  from  aggression  but  by  the  exerdse  of 
Britain.  ^y^^^  power  ?  and  how  could  their  tranquillity  be  secured  after- 

foiiows  this  wards,  save  by  the  power  to  conclude  peace,  with  all  its  con- 
right  of  comitants. 

and  wfri^  But  it  is  another  and  wholly  different  question  whether,  in 
this  state.  consequence  of  this  protectorate  right,  the  Ionian  states  become^ 
Cerent  ones-  ^P'^  fi^^^i  the  enemies  of  all  or  any  power  or  powers  with 
ti<m  whether  which  Great  Britain  may  happen  to  be  at  war ;  and  it  is  also 
eoma^ipn  another  and  different  question  whether,  if  Great  Britain  were, 
facto  at  war  on  account  of  Ionian  grievances  alone,  to  adopt  measures  for 
power  ^th  their  protection  against  any  other  state,  the  kingdom  of  Great 
which  Gr^  Britain  would  necessarily  be  at  war  with  such  state. 
war.  This  is  a  question  which  I  must  consider  when  hereafka  I 

have  further  discussed  the  provisions  of  this  treaty. 
The  other  con-      The  concluding  part  of  this  article  b  not  unimportant.     The 
p!^enfre-        Other  Contracting  powers  renounce  every  right  or  pretenaoa 
nounce  all        which  thej  might  have  had  with  regard  to  the  Ionian  islands 
rad  tTthis*'    ^^^  guarantee — guarantee — all  the  dispositions  of  the  treaty. 
state,  and  gua-  It  is  obvious  that  this  dauso  entirely  removes  from  me  the 
dispositions  of   i^^cessity  of  looking  into  any  part  of  the  antecedent  history,  be- 
the  treaty.        cause,  whatever  might  have  been  the  claims  of  any  of  the  con- 
tracting powers,  they  have  so  completely  ceded  and  merged 
them  by  this  treaty,  that  it  were  perfectly  vain  to  look  back  to 
them  to  obtain  any  information  which  can  by  possibility  be  of 
use  on  the  present  occasion.  It  is  important,  however,  to  bear  in 
mind  that  all  the  contracting  powers  guarantee  the  position  of 
these  states. 
The  contract-        This  guarantee,  it  appears  to  me,  opens  another  view  of  this 
ing  parties        ^^^g^^     ]])jj  Kussia,  Austria,  or  Prussia  intend  to  guarantee  so 
intended  to       intimate  a  dependence  on  Great  Britain,  that  if  one  of  such 
a'dependenoe^  guaranteeing  powers  became  at  war  with  Great  Britain, — I 
on  Great  must  usc  the  same  expression  over  again, — of  necessity  the  Ionian 
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states  must  take  part  in  that  war  ?  It  would,  I  think,  be  a  sin-  '  . 

gular  guarantee,  a  state  of  warfare  against  themselves,  and  in  Admiraltt 

which  the  Ionian  islands  might  not  have  the  remotest  interest.  "^^     ^^^' 

Take  the  case  of  a  war  between  Great  Britain  and  Prussia,^ —  The  Ionian 

some  dispute  having  arisen  in  the  Baltic  from  the  affairs  of  Ships. 

Denmark,  or  any  other  cause ;  and  would  it  not  be  extraordi-  Jwigment, 

nary  if  Austria  or  Prussia  herself  was  to  guarantee,  as  a  matter  ^"^j^oiy^ 

of  necessity,  a  war  against  herself,  and  in  cases  that  might  be  them  in  a  war 

supposed  most  injurious  to  the  interests  of  the  Ionian  people  ?  ^1^^^  mm^ 

I  mention  these  instances,  not  as  decisive  of  the  question  fact  of  their 

before  me,  but  as  elucidating  some  of  the  very  gross  anomalies  ^-^gt^ 

which  might  very  possibly  arise  from  some  constructions  of  the  Britain, 
treaty.     Whether  they  were  in  any  degree  foreseen  or  intended 
by  the  high  contracting  powers,  is  a  question  upon  which  I  am 
not  called  on  to  speculate. 

Some  of  the  secondary  propositions  of  thb  treaty  I  may 
omit  to  notice  with  much  convenience. 

By  the  third  article  the  united  Ionian  states  were,  with  the  The  3rd  art 

approbation  of  Great  Britain,  to  regulate  their  internal  or-  Se7oiSm^ 

ganization.  states  should 

By  the  fourth  there  is  to  be  a  legislative  assembly  and  a  new  UJ^^or-" 

constitutional  charter,  also  to  be  ratified  by  the  King  of  Great  ganization 

Britain.     Until  such  charter  was  ratified  no  alteration  was  to  approbation 

be  made  in  the  existing  constitution  save  by  the  Bang  in  Coun-  ^9l^^^ 

ciL     Until  that  period,  therefore,  as  to  internal  concerns,  these  j^^  ^^^  ^^ 

islands  remained  nearly,  though  not  altogether,  in  the  position  there  should 

of  conquered  islands  belonging  to  the  crown  of  Great  Britain,  stitutional 

The  fifth  article  declares  that  the  Britannic  Majesty  shall  charter,  to  he 

have  a  right  to  occupy  the  fortresses  of  the  islands,  to  maintain  King  of  Great 

garrisons,  and  have  the  control  of  the  Ionian  forces.  Britain. 

By  the  sixth,  a  particular  convention  is  to  regulate  the  main-  the^Brita^c 

tenance  of  the  forces,  payment  of  the  garrisons,  and  the  number  Msgesty  may 

«  •     .»  r  occupy  the 

of  men  m  tune  of  peace.  forti^cs,  &c 

This  is  a  remarkable  limitation,  because  it  evidently  leads  to  The  6th,  that 
the  conclusion  that  in  time  of  war,  no7i  constat  what  war.  Great  JenMce'of 
Britain  was  not  to  be  subject  to  any  such  restriction.  the  forces,  &c, 

The  seventh  article  is  one  deserving  great  attention.     The  ^^ce,  hT^  ^ 
trading  flag  of  the  Ionian  islands  was  acknowledged  by  all  the  regulated  hy 
contracting  parties  as  the  flag  of  a  free  and  independent  state,  convention. 
The  effect  of  this  provision,  I  apprehend,  is,  if  war  existed  be-  By  the  7th 
tween  Russia  and  Austria,  Great  Britain  having  no  part  in  it,  SSdiM  flair 
the  Ionian  flag  would  be  respected  as  the  flag  of  a  neutral  pfthelomau 
power.     In  one  respect,  and  one  only,  therefore,  the  neutral  ^knowieS^ed 
character  would  clearly  belong  to  the  subjects  of  these  islands.  *■  *^®  ^  ^^ 

>_  a  free  and 

The  description  of  the  flag  to  be  carried  I  need  not  enlarge  upon,  independent 

state. 
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1855. 


Admibaltt 
Prize  Coubt. 

The  Ionian 
Ships. 

Judgment, 

The  treaty,  not 
the  charter, 
governs  the 
stabu  of  the 
Ionian  states 
relatiyelj  to 
the  contracting 
powers. 

The  position 
of  this  state 
ahounds  with 
anomalies. 


The  property 
can  be  con- 
demned odIj 
as  the  property 
of  British  sub- 
jects trading 
with  the 
enemy,  or  of 
allies  trading 
with  the 
enemy,  or  of 
Ionian  sub- 
jects being  at  ^ 
war  with 
Russia. 

The  lonians, 
being  neither 
British  sub- 
jects nor  allies, 
nor  ex  necessi- 
tate at  war 
with  Russia, 
their  property 
is  not  liable  to 
condemnation 
for  trading 
with  Russia. 


I  must  also  observe  that  the  whole  diplomatic  power  is  lodged 
in  Great  Britain  by  virtue  of  this  treaty. 

The  constitutional  charter  does  not^  in  my  opiiiion5  edsentially 
influence  any  view  I  may  take  of  the  question  on  which  I  am 
unfortunately  called  to  pronounce  my  opinion.  The  status  of 
the  subjects  of  the  Ionian  states  must  be  governed  by  the 
treaty,  not  by  the  charter^  so  far  as  any  question  may  arise 
affecting  the  right  or  interest  of  the  powers,  parties  to  that  treaty. 

I  will  now  make  a  short  summary  of  this  treaty ;  it  will  show 
some  of  the  anomalies.  A  angle  free  and  independent  state, 
having  the  flag  of  a  free  and  independent  state,  —  the  miUtarj, 
naval,  and  diplomatic  power  all  vested  in  the  protecting  state,— 
the  protected,  not  the  subjects  of  the  protector,  —  not  British 
subjects,  for  that  is  perfectly  clear.  I  apprehend  that  I  must 
endeavour  to  give  effect  to  all  these  main  provisions  of  this 
treaty.  I  must  maintain  the  quality  of  independence,  save  as 
modified  by  the  treaty  itself,  and,  by  parity  of  reasoning,  the 
independence  of  the  flag,  or  rather  the  rights  and  attributes  of 
the  flag  of  an  independent  state. 

Having  carefully  addressed  myself  to  these  considerations,  I 
come  to  the  question  of  whether  I  ought  to  condemn  the  ship 
and  cargo  proceeded  against  as  the  property  of  British  subjects 
trading  with  the  enemy,  as  the  property  of  allies  trading  with 
the  enemy,  or  as  the  property  of  subjects  of  the  Ionian  states 
being  at  war  with  Bussia.  There  is  no  other  state  of  .things 
in  which  I  conceive  it  to  be  possible  to  pronounce  a  decree  of 
condemnation. 

With  respect  to  the  first  ground  of  condemnation,  I  am  of 
opinion  that  this  property  cannot  be  condemned,  for,  according 
to  all  the  authorities  and  all  the  principles  on  which  the  autho- 
rities are  founded,  no  property  can  be  condemned  on  that 
ground,  unless  it  belong  to  British  subjects,  in  the  proper  sense 
of  the  term  —  which  the  lonians  are  not.  As  to  the  second 
ground,  I  am  of  opinion  I  cannot  condemn,  because  the  lonians 
are  not  allies  in  the  war.  No  act  whatsoever  of  the  Ionian  Go- 
vernment or  of  the  protecting  power  has  brought  them  within 
the  fair  meaning  of  that  term.  On  the  third  ground  I  am  of 
opinion  that  it  does  not  follow  of  necessity  that  the  Ionian  subjects 
are  at  once,  by  a  declaration  of  war  by  the  Crown  of  Great 
Britain, —  confined  to  a  declaration  of  war  by  Great  Britain  only 
against  another  power  —  comprised  within  that  declaration,  and 
constituted  enemies  of  that  power.  This  being  so,  I  know  of 
no  act  of  the  protecting  power  to  place  the  lonians  in  that  pre- 
dicament. Great  Britain  may  have  authority  to  do  so,  as  the 
protecting  power  is  possessed  of  all  the  rights  of  treating  with 
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foreign  nations,  and  of  the  right  to  place  them  in  the  category  of         ^^^^' 
enemies ;  but  she  has  not  thought  proper  to  do  so.  Admiralty 

This  observation,  I  think,  is  entitled  to  more  weight  from  a   ^^^^  Coubt. 
consideration  of  the  manner  in  which  Great  Britain  has  exer-    ij-^g  Ionian 
cised  the  great  powers  secured  to  her  by  the  treaty.     I  refer  to        Ships. 
the  convention  dated  January  1852  between  the  Queen  and  the      Judgment 
Kingof  the  Netherlands,  (a)  The  terms  of  that  treaty  are :"  The  Convention 
inhabitants  and  vessels  of  the  Ionian  islands  shall  enjoy  in  the  Qu^^o/^® 
dominion  of  his  Majesty  the  King  of  the  Netherlands  all  the  ad-  Great  Britain 
vantages  which  are  guaranteed  by  the  treaty  of  the  27  th  of  ^  the  Nether- 
October  1837  between  Great  Britain  and  the  Netherlands,  and  ^^^ 
by  the  convention  additional  to  that  treaty,  signed  in  March 
1851,  so  soon  and  for  as  long  as  the  Government  of  the  Ionian 
islands  shall  grant  to  the  inhabitants  and  vessels  of  the  Nether- 
lands the  same  advantages  which  were  granted  in  these  islands 
to  the  inhabitants  and  vessels  of  Great  Britain." 

The  commencement,  too,  of  that  treaty  is  not  unworthy  of 
observation.  The  Queen  negociates  on  behalf  of  the  Ionian 
states  as  perfectly  separate  and  distinct  from  the  dominions  of 
the  Crown  of  Great  Britain.  It  commences,  —  "  Her  Majesty 
the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
on  the  one  part,  and  his  Majesty  the  King  of  the  Netherlands 
on  tlie  other  part,  being  desirous  of  promoting  the  relations  of 
commerce  and  navigation  existing  between  the  United  States  of 
the  Ionian  islands,  which  are  under  the  protection  of  her 
Britannic  Majesty  and  the  kingdom  of  the  Netherlands,  have 
agreed  to  conclude  a  convention  for  that  purpose,  and  have 
named  as  their  respective  plenipotentiaries,"  &c.  —  Nothing  can 
be  more  manifest  than  this  preamble  to  show  that  the  Queen  of 
Great  Britain  has  negociated  for  the  Ionian  islands  as  an 
entirely  separate  and  distinct  state. 

Certain  conclusions,  therefore,  appear  to  me  to  follow  from  a  Hence,  1st, 
consideration  of  this  treaty.    First,  it  is  evident  that  her  Majesty  ^®  Qaeen 
ascribes  to  herself  the  right  of  making  treaties  on  behalf  of  the  right  of 
Ionian  states.     Secondly,  that  no  treaty  between  Great  Britain  ^f^^^f 
with  another  state  does  include  the  Ionian  islands,  except  spe-  the  Ionian 
cially  named.     I  think  that  is  perfectly  evident,  because  other-  ^^eaty°^ 
wise  there  is  no  necessity  for  this  treaty  if  it  was  included  in  between  Great 
the  former.     Thirdly,  that  this  power,  vested  in  the  Crown  of  othS^^^ere 
Great  Britain,  is  limited  as  to  the  Ionian  states  in  the  same  JJaciudes  the 
way  that  the  jiower  is  limited  with  respect  to  the  British  terri-  unless  spe- 
tories  themselves,  namely,  the  Crown  may  contract,  but  as  to  c»aliy  named. 

11    •    ^  I    1      •  I     •  1  .  3rd,  the 

ail  mtemai  legislation  necessary  to  carry  such  contracts  mto  power  of  the 
execution,  it  rests  with  the  Government  of  the  Ionian  states  to  9^^  ^  ^^ 

treaties  is 
(a)  Cited  by  Dr.  Twiss  from  the  Ionian  OovemmetU  Q<izeUe  of  June  5,  limited  with 
1852. 
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.  ^^^^'  .     adopt  the  required  measure  as  it  would  so  in  similar  cases 
Admi&altt    rest  with  the  British  Parliament. 
Pbize  Coubt.      jjq^  ^gj.g  jg  mjotjjei.  yeiy  recent  treaty  with  the  Grand 

The  Ionian  I^uke  of  Tuscany,  bearing  date  the  30th  of  December  1854. 
Ships.  By  the  second  article  of  that  treaty  it  is  stipulated  that 
Judgment,  the  subjccts  of  the  loniau  islands  and  their  vessels  shall  enjoy 
respect  to  the  the  same  privileges  as  the  British  ships  in  the  Tuscan  domi- 
ask  is  with  nions,  subject  to  the  condition  that  the  Gt>vemment  of  the 
1^^^.  ^  Ionian  islands  shall  grant  reciprocal  rights.  There,  again,  it  is 
Parliament  perfectly  manifest  that  there  must  be  a  distinct  contract  to 
Treaty  of  include  the  Ionian  islands,  and  that  no  obligation  or  contract 
yr^  ^e  '  ^^^^  Great  Britain  or  for  a  part  of  her  own  dominions  would 
Grand  Duke     otherwise  indude  the  states. 

^  f  tiori  ^'  then,  it  be  necessary  for  purposes  of  a  secondary  character, 

measares'of  or  Commercial  purposes  of  comparatively  small  importance,  for 
^i^be'e^*'  Great  Britain,  specially  by  name  to  include  the  Ionian  states, 
pressed  in  a  and  if  in  the  exercise  of  the  powers  of  peace  and  war  conferred, 
de^te^pe  ^  ^^7  ^^^  ^»  ^^  Great  Britain  such  powers  are  exercnsed  in  so 
in  order  to  special  a  form  and  manner,  does  not  the  same  argument  show 
lation  of  the  that  when  Ghreat  Britain,  as  the  protector  of  the  Ionian  islands, 
Ionian  toother  intends  a  measure  of  infinitely  greater  consequence,  as  a£fecting 

their  welfare,  such  an  intention  should  be  expressed  in  a  formal 
and  definite  shape,  that  all  the  subjects  of  those  states  may  be 
aware  of  their  changed  condition,  of  the  new  duties  and  obliga* 
tions  which  await  them  in  consequence  of  their  being  placed  in 
a  state  of  hostility  with  a  great  continental  power  ? 

To  me,  I  confess,  it  appears  clear  that  what  was  deemed 
proper  and  necessary  for  minor  changes  must,  a  fortiori,  be  ex- 
pected where  the  inhabitants  of  a  state  called  free  and  inde- 
pendent, and  guaranteed  to  be  so,  not  by  Great  Britain  alone, 
but  by  other  powers,  are  converted  into  enemies  of  one  of  the 
guaranteeing  powers  themselves. 
It  is  not  mcon-       But  confining  myself  to  the  consideration  of  the  question 
thelSeau  Uiat   whether,  by  the  terms  of  the  treaty,  the  subjects  of  the  Ionian 
the  Ionian        States,  as  a  necessary  consequence  of  the  provisions  of  that 
con^ue^at       treaty,  became  the  enemies  of  the  enemies  of  the  protecting 
peace  until       power,  at  least  I  ought  to   consider  from  what  cause  such 
ciared  in  their   necessity  springs.     Again  I  must  repeat  the  terms  of  the  pro- 
behalf  by  Great  position,  to  prevent  mistake.     I  am  not  putting,  or  attempting 

to  put,  bounds  to  the  authority  of  Great  Britain  under  this 
treaty.  I  am  considering  the  import  of  the  treaty  only  where 
Great  Britain  has  not  declared  the  exercise  of  her  power.  In 
this  view  of  the  case,  is  it  at  all  immaterial,  at  all  inconsistent 
with  the  powers  of  the  treaty,  at  all  injurious  to  the  subjects  of 
the  protected  states  themselves,  that  whatever  might  be  the 
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relations  of  Great  Britain  towards  Bussia  or  any  other  country,  . 

peace  with  the  Ionian  states  should  continue,  at  least  until  war    .Adihrajltt 

was  declared  on  their  part  by  Great  Britain  ?     Are  there  not        

many  instances  in  which  Great  Britain  herself  might  wish  not    the  Ioniam 
to  involve  the  Ionian  states  in  a  warfare  in  which  she  herself  is        ^^*^ 
engaged,  but  in  which  they  have  no  interest?     But  above  all,  I      Jtidgment 
must  repeat  what  I  have  so  often  said  before  in  substance  — 
could  it  have  been  the  intention  of  the  contracting  powers, 
evinced  by  the  terms  of  the  treaty,  that  a  state  of  warfare 
should  necessarily  follow  upon  hostilities  breaking  out  between 
themselves  and  others  without  giving,  in  the  terms  of  the  pro- 
position, even  an  option  to  the  protecting  powers  to  leave  the 
Ionian  states  at  peace  ?     To  make  the  extension  of  all  wars  to 
the  Ionian  states  inevitable  would  be  to  deprive  the  protecting 
power  of  her  discretion  to  leave  them  at  peace. 

Now,  I  am  told  that  anomalous  consequences  must  follow,  if  it  is  not  a  rab- 
the  Ionian  states  are  allowed  to  maintain  a  neutral  character,  ^^to  the^io- 
I  admit  it  must  be  so.     But  will  such  consequences  be  more  terpretation  of 
repugnant  to  the  treaty,  than  to  hold  that  a  guaranteed  free  an^iaiiefl^rise 
and  independent  state  b  involved  necessarily  in  war  by  the  act  thewfrom. 
of  another  state,  contrary  to  their  own  interests,  and  without 
the  least  regard  to  them  ?  and  that  not  by  the  act,  the  deliberate 
act,  of  the  protecting  power,  but  merely  by  an  inevitable  infer- 
ence?   But  agiun,  are  anomalous  consequences  resulting  from  a 
treaty  a  reason  for  abrogating  its  main  provisions  ?     For  coH' 
struinff  such  provisions,  if  possible,  so  as  not  to  produce  such 
consequences,  no  doubt  there  is  a  very  strong  reason ;  for  etbro^ 
gating  them,  none.  Though  all  contracting  powers  may  be  bound 
by  what  they  have  done,  yet  surely  it  would  be  difficult  to  con- 
tend that  such  a  construction  as  thb  must  be  taken  as  actually 
foreseen,  and  intentionally  provided  for  too,  by  the  stipulations  of 
the  treaty  to  the  effect  of  entailing  on  the  Ionian  states  any  war 
in  which  Great  Britain  may  be  involved.     But  to  thb  I  ought 
to  add  that  if  anomalous  consequences,  or  such  as  can  be  deemed 
80,  could  dissolve  treaties,  I  fear  there  would  be  little  security 
for  compacts  amongst  states.     It  often  happens,  unfortunately, 
from  the  want  of  care  and  caution,  treaties  are  so  framed,  that 
when  they  come  to  be  put  in  practice,  consequences  wholly 
unforeseen  by  the  contracting  parties  may  arise. 

But  in  thb  case  are  the  anomalies  so  fearful,  and  are  the  con-  Neither  could 
sequences  so  detrimental  to  the  protecting  power  as  have  been  fi^^^^^I 
supposed  ?     Trade  by  the  enemy  to  the  Ionian  islands  there  can  mental  to  the 
be  none,  without  the  consent  of  the  protecting  power;  for  Great  SJ^!^^ 
Britain  b  in  possession  of  all  the  fortresses,  and  all  the  ports. 
What  trade  can  be  carried  on  by  Ionian  vessels  ?    Every  vessel 
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1855. 


Admiralty 
Prize  Court. 

The  Ionian 
Ships. 

Judgment 

Order  in  Conn - 
cil,  April  15th 
1854. 


What  is  the 
definition  of 
BritUh 
vessels? 


Ionian  vessels 
are  not  in- 
cluded under 
any  definition 
of  British 
vessels. 


under  the  Ionian  flag  must  be  provided  with  a  pass,  signed  by 
the  Lord  High  Admiral,  or  she  will  not  be  considered  as  navi- 
gating  according  to  law.  The  protecting  power,  if  it  chooses 
to  exercise  it,  has  ample  means  of  preventing  any  injurious  con- 
sequences arising  to  itself,  and  that  without  resorting  to  any 
violent  construction  of  the  treaty. 

I  have  not  hitherto  adverted  to  the  Order  in  Council  of  the 
15th  of  April.  I  will  now  consider  what  bearing  it  has  on  the 
question  before  me. 

By  this  Order  in  Council  it  is  declared  all  the  subjects  of  her 
Majesty,  all  the  subjects  of  any  friendly  or  neutral  state  may, 
notwithstanding  the  present  hostilities,  freely  trade  with  any 
ports  or  places  not  in  a  state  of  blockade  —  contraband  and 
carrying  despatches  excepted.  Nothing  can  be  clearer  or  more 
comprehensive  than  this  declaration.  There  is  only  one  excep- 
tion, viz.,  **  Except  that  no  British  vessel  shall,  under  any  cir- 
cumstances whatsoever,  either  under  or  by  virtue  of  this  order, 
or  otherwise,  be  permitted  to  enter  any  port  or  place  in  the 
possession  or  occupation  of  her  Majesty's  enemiea" 

The  single  question  on  this  occasion  is,  whether  a  vessel 
under  the  Ionian  flag  is  a  British  vessel  within  the  meaning  of 
this  declaration.  Whether  this  question  was  a  castis  omissus, 
or  what  were  the  intentions  of  her  Majesty's  Grovemment,  save 
as  expressed  in  this  declaration,  I  am  not  called  upon  to  in- 
quire. 

Then  what  is  the  definition  or  tnie  meaning  of  the  words 
^*  British  vessels  ?"  First,  all  vessels  properly  so  called  accord- 
ing to  our  municipal  law.  Secondly,  all  vessels  under  the 
British  flag,  though  perhaps  not  strictly  entitled  thereto,  be- 
cause, by  the  Law  of  Nations,  the  carrying  the  British  flag 
stamps  on  them,  as  to  other  nations,  the  British  national  cha- 
racter. And  thirdly,  such  words  may  mean,  though  this  is  a 
much  more  doubtful  point,  vessels  under  neutral  flags  but 
owned  by  British  subjects. 

I  can  affix  no  other  meaning  to  these  particular  words. 
Within  which  of  these  three  meanings  can  I  place  an  Ionian 
vessel?  Not  in  the  flrst  or  second,  clearly,  without  utterly 
disregarding  and  discarding  the  plainest  expression  of  the 
treaty.  I  never  can  call  the  Ionian  flag  the  British  flag.  The 
words  of  the  treaty  are  the  acknowledgment  of  the  flag  of  the 
Ionian  islands  as  the  flag  of  a  free  and  independent  state.  If 
words  have  any  meaning,  these  words  do  not  mean  British 
flag.  Then,  lastly,  can  I  say  that  this  vessel  under  the  Ionian 
flag,  and  owned  by  the  inhabitants  of  those  states,  was  owned 
by  British   subjects?     I  am   of  opinion  that  by   no  rational 
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mode  of  construction  can  I  come  to  such  a  conclusion.     I  think     ^  ^^^*  . 
this  Order  in  Council^  judging  from  its  terms^  does  not  contem-    Admiralty 
plate  the  case  of  the  inhabitants  of  the  Ionian  islands  at  all.     I  Pw^eCourt. 
think  they  are  not  strictly  British  subjects  either  in  the  strict    tq^  Ionian 
sense  of  the  terms^  or  any  other  within  the  purview  of  this  order.        Smps. 

I  have,  therefore,  come  to  the  conclusion  that  an  Ionian     Judgment 
vessel  is  not,  by  virtue  of  this  order,  prohibited  from  entering  a  And  are, 
Russian  port  not  blockaded.  proSbit^^by 

There  is,  however,  another  question  behind.   Though  the  order  the  Order  in 
does  not  prohibit^  does  it  permit  and  sanction  an  Ionian  vessel  entering  a 
in  going  to  a  Russian  port  ?     The  solution  of  this  question  will  Russian  port ; 
depend  on  other  considerations.     Is  an  Ionian  vessel  a  vessel  i^r^ges  whe- 
under  a  neutral  or  friendly  flag  ?     Is  an  Ionian  a  subject  of  a  *^®^  ^^^y  "^ 
neutral  or  a  friendly  state  ?    If  these  questions  can  be  answered  expressly 
in  the  affirmative,  then  the  Order  in  Council  would  operate  in  ^^^"^  ^ 
this  case ;  if  not,  then  I  apprehend,  according  to  the  view  I 
have  already  taken,  the  case  must  be  governed  by  the  law» 
independently  of  the  Order  in  Council 

I  have  brought  forward  this  proposition  because  I  am  not 
willing  to  pass  by  any  matter  of  importance  discussed  at  the 
bar ;  but  if  I  should  be  of  opinion  that  the  claimants  are  en- 
titled to  restitution  independently  of  this  Order  in  Council,  it 
would  not  be  'necessary  to  determine  whether  they  were  in- 
cluded in  the  provisions  of  it ;  and  it  may  be  that  the  very 
grounds  on  which  I  hold  the  claimants  entitled  to  restitution, 
would  bring  them  within  the  operations  of  the  Order  in  Council. 

I  shall,  if  there  be  no  other  merits  affecting  the  question,  and 
if  the  case  is  to  depend  solely  on  the  point  argued  before  me^ 
restore  this  ship  on  the  following  grounds :  — 

First,  because  it  is  not  the  property  of  British  subjects  in  The  vessel 

n    t  !•  1  I  must  be 

any  sense  of  the  term,  consequently  it  cannot  be,  as  the  pro-  restored,— 
perty  of  a  British  subject,  illegidly  engaged  in  trade  with  ?■*»  *^^ 
Russia  on  the  ground  of  the  war  with  Russia.  property  of  a 

Now,  it  may  be,  as  to  this  head,  not  unimportant  to  con-  t^'^^y 
aider  on  what  ground  the  property  of  a  British  merchant  tra-  engaged  in 
ding  with  the.  enemy  of  Great  Britain  during  war  is  condemned.  R^ijJ^* 
We  have  all  the  law  in  the  case  of  the  "  Hoop  "  (a),  and  in  the  The  ''Hoop:* 
**  Nelly^  cited  in  the  ^^  Hoop.^    It  is  upon  the  ground  that 
such  property  is  taken  adhering  to  the  enemy ;  and,  therefore, 
the  property  being  bound  not  so  to  adhere,  is  considered,  pro  hac 
vice,  committing  an  illegal  act     Such  property  belonging  to  a 
neutral,  is  not  adhering  to  the  enemy  in  the  sense  which  is 
meant  in  this  judgment,  for  he  has  no  enemies  to  adhere  to^ 
The  prohibition  is  to  British  subjects  only,  or  to  allies  in  the  wan 

(a)  1  C.  Rob.  196. 
E.  &  A. — VOL.  II.  Q 
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Judgment 

Rynkcrshoek. 


Now,  Lord  Stotoell,  in  the  case  of  the  '*  Haap,^  espedally 
relied  on  the  authority  of  Bynkerslioek^  and  upon  a  greater 
authority  he  could  not  have  placed  his  dependence ;  and  every 
word  in  the  passages  quoted,  and  in  the  whole^  treatise,  re- 
lates to  subditi,  to  subjects,  and  to  subjects  only.  That  is  the 
expression  used  in  Bynkershoek, — to  subjects  and  subjects  only. 
So  in  the  numerous  cases  cited  by  Lord  Stowelly  the  whole 
inquiry  is  whether  the  property  claimed  was  the  property  of 
British  subjects — the  subjects  of  Ghreat  Britain  in  the  sense  in 
which  the  term  is  used  in  Courts  of  Prize,  namely,  persona 
carrying  on  trade  in  territories  subject  to  the  British  Crown, 
and,  consequently,  owing,  at  least,  a  temporary  all^iance  to 
the  Crown  of  Great  Britain. 

Do,  then,  the  subjects  of  the  Ionian  states  stand  in  tadem 
conditUmef  It  is  admitted  on  all  hands  they  are. not  British 
subjects  in  the  proper  sense  of  the  term ;  they  have  not  their 
domicil  in  British  territories ;  for  to  make  such  an  averment 
would  set  the  whole  treaty  at  naught ;  it  would  be  to  make  a 
mockery  of  the  most  stringent  stipulations  contained  in  that 
treaty*  Diplomatic  authorities  may  do  so  -r-  a  Court  of  Justice 
cannot^ 

Again,  the  Ionian  subjects  do  not  participate  with  British 
subjects  in  the  advantages  of  commercial  intercourse  in  virtue 
of  the  treaty.  Are  they  to  suffer  the  inconveniences  and  hare 
none  of  the  benefits  ?  Do  they  owe  any  allegiance  to  the  Crown 
of  Great  Britain  which  they  violate  by  such  a  trade  ?  Per- 
haps this  is  the  nicest  and  most  difficult  point,  but  I  am  of 
opinion  that  allegiance,  in  the  proper  sense  of  the  term,  un- 
doubtedly they  do  not  owe ;  because  allegiance  exists  only  be- 
tween the  Sovereign  and  his  subjects,  properly  so  called,  which 
they  are  not.  A  limited  obedience,  according  to  the  treaty, 
they  do  owe,  and  that  by  the  terms  of  the  treaty  itself,  as  a  sort 
of  equivalent  for  protection  ;  and  there  may  be  cases  in  which 
it  might  be  competent  to  Great  Britain  to  declare  that  ab- 
stinence from  trade  with  her  enemy  is  due  for  such  protection. 
But  is  it  to  be  enforced  without  such  a  declaration  ?  I  think 
not. 

But  again,  is  this  presumed  illegality  of  trade  a  principle  to 
be  enforced  beyond  all  precedent  —  for  precedent  1  can  find 
none  —  beyond  what  it  has  hitherto  been  carried  by  any  Court 
in  any  country,  at  any  time,  in  any  decided  case  ?  On  what 
ground  is  it  to  be  based  ?  Not  of  advantage  to  the  Ionian 
islands,  for  they  have  no  interest  in  the  quarrel,  while,  without 
a  possibility  of  benefit  to  themselves,  they  may  be  deprived  of  a 
lucrative  trade,  and  that,  too,  without  any  formal  act  done  by 
the  protecting  power. 
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I  have  mentioned^  at  least,  some  of  the  reasons  which  have      .  ^^^^*  . 
induced  me  to  come  to  that  conclusion.  Admir^ltt 

I  shall  restore,  because  the  property  is  not  the  property  of  Court. 

allies  in  the  war,  for  neither  by  the  treaty  nor  by  the  Law  of    The  Ionian 
Nations  can  I  impose  on  the  subjects  of  the  Ionian  states  that        Ships. 
character.  JwigmenL 

Again,  I  shall  restore,  because  if  Great  Britain  had  the  right  2^^»  ^^ "  °®^ 
by  treaty  of  declaring  war  between  the  Ionian  islands  and  of  allies  in 
Russia,  she  had  not  done  it.  ^®  ^"^' 

Because^  in  the  absence  of  all  such  declaration  or  solemn  act.  Great  BritaL 
in  whatever  form,  I  am  of  opinion  that  the  Ionian  subjects  are  ^^  not 

.1       J  .  X  X       /•  declared  war 

not  placed  m  any  state  of  war.  between  the 

Because  I  hold  it  to  be  the  duty  of  every  Court  professing  ^®°*^  '^^ 

to  administer  the  Law  of  Nations  to  carry  into  effect  and  opera-  without  which 

tion  the  plainest  terms  of  a  treaty,  though  the  consequences  ^e  lo^a^ 

may  not  be  perceived.     Various  anomalous  results  may  follow,  not  placed  in 

but  tliey  are  infinitely  less  important  in  their  consequences  than  *  *^*®  °^  ^^' 

if  a  Court  of  Justice  should  take  upon  itself  to  disregard  a  the'court 

solemn  compact  carefully  expressed.     I  hardly  need  go  further.  ^  ^^^  to 

tf  o  carry  out  the 

If,  therefore,  the  only  question  as  to  this  ship  and  cargo  treaty,  not- 
should  be  the  title  of  subjects  of  the  Ionian  states  to  claim  ^»t*wtanding 

■^  .  anomalies. 

ships  and  cargoes,  their  property  engaged  in  trade  with  Russia, 
I  must  hold  myself  bound  to  restore.  Now  I  wish  to  add  that 
this  judgment  is  founded  on  the  conviction  that  I  am  bound  to 
give  effect  to  the  treaty  of  Paris,  and  that  notwithstanding  the 
consequences  I  have  stated,  yet  I  am  equally  bound  to  carry  out 
its  leading  provisions.  This  only  goes  to  the  general  question. 
In  a  case  of  the  great  importance  of  this,  I  think  it  would  be 
desirable.  Queen's  Advocatey  to  give  an  opportunity  of  consi- 
dering it. 

The  QueerCs  Advocate,     If  the  Court  pleases. 

Dr.  Lushington.  Because  it  may  be  thought  right  to  take 
it  to  the  Superior  Court. 

Dr.  Addams.  I  submit  to  the  Court  that  the  claimant  is 
entitled  to  costs  and  damages,  on  the  authority  of  the  "  Ostsee.^ 

The  Court.  I  cannot  give  the  costs  at  this  stage  of  the 
proceedings.  When  I  have  heard  the  whole  case  out,  if  you 
claim  costs,  I  shall  hear  your  argument,  and  then,  of  course,  I 
shall  be  governed  by  that  decision,  in  the  Privy  Council,  by  the 
principles  there  laid  down.  That  must  be  my  guide  in  future ; 
but  I  beg  to  be  understood  that  I  shall  expect  an  argument  on 
the  point  of  the  application  of  the  principles  of  that  case  to  the 
present. 


Q  2 
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The  status  of 
the  Ionian 
states  re- 
latively to 
Great  Britain 
being  of  so 
doabtful  a 
character,  and 
dep<*nding 
upon  the  nice 
construction 
of  public 
documents,  a 
commissioned 
captor,  seizing 
an  Ionian 
vessel,  on  the 
ground  of 
Slegal  trade 
with  Russia, 
though  that 
trade  is,  in 
fact,  legal,  is 
not  lioBte  to 
condemnation 
in  co»t8  and 
damages,  as 
having  cap- 
tured her 
without  prob- 
able cause. 

Statement, 


THE  "  LEUC  ADE."  —  Arronis. 

X  HIS  vessel^  under  Ionian  colours,  sailed  from  Santa  Mama 
with  a  cargo  of  olive  oil,  bound  for  Taganrog,  in  the  Sea  of 
Azoff ;  and  having  put  in  by  reason  of  stress  of  weather,  first 
to  Syra,  and  then  to  Mytilene,  reached  Constantinople^  where, 
in  consequence  of  the  war,  she  was  refused  her  clearance  for 
Taganrog.  The  master,  therefore,  changed  her  destination  for 
Trebizond,  for  which  place,  nominally,  she  sailed  on  the  Ist  of 
May  1854,  still  having  on  board  her  bill  of  lading  for  the  cargo, 
stated  to  be  "shipped  by  Messrs.  Pietro  and  Alexandro 
Stamatopulo,  Brothers,  Ionian  subjects,  for  their  own  account; 
consigned  to  Taganrog,  to  order,  on  payment  of  freight  as 
therein  mentioned." 

After  her  departure,  her  Majesty's  acting  Consul-General  at 
Constantinople  sent  a  letter  to  Viscount  Stratford  de  Reddiffe, 
informing  him  of  the  circumstances,  and  intimating  a  suspidon 
of  the  master's  intention  still  to  sail  for  the  Sea  of  Azoff.  This 
letter  his  Excellency  officially  transmitted  to  Vice- Admiral 
Dundas,  who  immediately  despatched  from  off  Sebastopol  her 
Majesty's  steam  frigate  "  Firebrand,"  in  the  suspected  track  of 
the  said  vessel. 

On  the  14th  of  May  the  ''  Firebrand  "  fell  in  with  her  about 
forty-eight  miles  from  the  Straits  of  Kertch,  steering  to  the 
ENE.,  with  the  wind  from  the  SSE.,  in  the  proper  course 
for  the  Sea  of  Azoff,  and,  as  it  was  stated,  not  for  Trebizond. 
On  being  boarded,  it  seems,  her  master  persisted  that  he  was 
bound  to  Trebizond,  and  that  he  was  in  the  direct  course  for 
that  port ;  but  a  person  on  board,  who  called  himself  the  owner, 
contended  that  the  Ionian  flag,  under  which  she  was  navigated, 
being  a  neutral  one,  she  was  at  full  liberty  to  enter  a  Russian 
port     She  was  captured,  and  brought  in  for  adjudication. 

A  claim  was  given  in  by  Alexandro  Stamatopulo  for  the 
ship  and  cargo,  as  the  property  of  himself  and  Pietro  Stamato- 
pulo, both  of  Santa  Maura,  and  Ionian  subjects.  The  Court 
having  decided  that  trade  with  Russia  was  not  prohibited  to 
Ionian  subjects,  the  question  was  whether  the  claimants  were  en- 
titled  to  restitution^  with  costs  and  damages. 

The  Queen^s  Advocate  and  The  Admiralty  Advocate  appeared 
for  the  captor ;  Dr.  Addams  and  Dr.  Twiss  for  the  claimant 


Jttdgment,  Dr.  Lushington.     In  this  casc,  on  behalf  of  the  diumants, 

"^    *       the  Court  has  been  prayed  to  decree  restitution,  with  costs  anJ 
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damages ;  on  the  part  of  the  captors  that  prayer  is  opposed,  and      .  ^^^^'   . 
they  have  asked,  if  the  Court  is  not  satisfied,  that  it  would     Admiralty 
allow  them  the  benefit  of  giving  explanatory  evidence.  Prizb  Court, 

Questions  of  very  great  difficulty  have  been  mooted  in  the         the 
case,   of  which   some   are   likely    to  occur  frequently;    it  is,     "Leucadb." 
therefore,  for  the  interest  of  all  concerned,  or  who  may  be  so  in      Judgment 
future,  that  the  Court  should,  to  the  best  of  its  ability,  fully  ^'^  desirable 
consider  the  points  which  have  been  discussed,  and  declare  what,  sider  the  doc- 
according  to  its  conception,  the  doctrine  and  practice  of  this  t^ine  and 

g^  I  .  ..•  practice  of  the 

Court  has  been,  and  the  course  which  on  similar  questions,  where  court 
there  are  no  distinguishing  circumstances,  it  will  pursue  in  other 
cases  as  well  as  in  this. 

The  questions  which  so  present  themselves  are,  first,  the  Two  questions, 
question  of  costs  and  damages,  when  they  ought  to  be  decreed  costs  and 
to  the  claimants ;  secondly,  the  question  of  allowing  captors  to  d»n^«es 
give  explanatory  evidence  —  whether  it  ought  to  be  allowed  at  decreed  to 
all,  and  under  what  circumstances.     Before  I  enter  on  this  dis-  S**i?"^*l' 

2nai]r,  wne- 

cussion,  I  will  state  the  principles  and  rules  by  which  I  have  ther  and  whea 
been,  and  am  anxious  to  be,  governed,  in  all  my  judgments,  fS'ould  iS""^^ 
and  which  I  deem  to  be  binding  on  the  Court,  whatever  its  own  allowed  to 

•    j.-ji        ••  -t      •  x»i  captors. 

individual  opinion  may  be  m  any  particular  case.  ^ 

This  Court  is,  I  conceive,  bound  to  adhere  without  deviation  ^«  ^^^^^t  is 

to  a  course  of  precedents  adopted  by  its  predecessors,  though  adhere  to  a 

not  to  a  sincrle  decision  ;  where  that  course  has  also  been  sane-  <^®J"«  of  pre- 

°  ,  ,  cedents,  more 

tioned  by  the  Court  of  Appeal,  this  Court  has  no  discretion  at  especially 
all ;  its  sole  duty  is  to  obey.    K  I  am  able  to  discover  what  that  Jon^^^'he 
course  has  been,  to  it  I  must  adhere,  until  either  it  be  shown  Court  of 
that  I  have  mistaken  it,  or  that  the  Judicial  Committee  have     ^^^^^ 
made  any  change  therein.     Until  this  has  happened,  I  should 
not,  from  any  notions  of  my  own,  or  by  reference  to  general 
principles  or  strong  dicta^  in  particular  cases,  where  there  was 
no  doubt  as  to  the  application  of  the  general  principles,  or  fronv 
the  judgments  of  foreign  authorities,  consider  myself  at  liberty 
to  depart  from  the  established  practice  of  the  Court.     Indeed, 
it  would  appear  to  me  that  such  practice  would  but  show  to. 
what  extent,  and  within  what  limits,  according  to  the  judg- 
ments of  my  predecessors  and  the  Court  of  Appeal,  the  general 
principles  should  be  carried  out,  and  would  prove  under  what* 
modifications  they  ought  to  be  enforced. 

Such  is  my  notion  of  the  duty  of  a  Court,  subject  ta  a  Court  The  Privy 
of  Appeal*     The  Privy  Council  stands    in  a  very  different  noTSoundhy 
situation ;  they  have  infinitely  larger  powers,  are  at  liberty  to  *^«  «a™e  rules, 
exercise  a  much  wider  discretion,  the  limits  whereof  it  is  not  for  wider  dis- 
me  to  attempt  to  define.  cretion. 

Whenever  that  Court  may  have  g;iven  a  clear  explanation  of  ^^^^^  ^^ 

a  3i 
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Privy  Council 
has  clearly 
laid  down  any 
principles  or 
mles,  this 
Court  is 
hound  im- 
plicitly to 
adopt  and 
folloF  them. 


The  principles 
adopted  hy 
Lord  StoweU 
govern  the 
Court  until 
otherwise 
directed  by 
the  Court  of 
Appeal 

The  published 
Reports  afford 
but  little 
information 
as  to  the 
practice  of  the 
Prize  Court. 


In  the  Prize 
Court  ordi- 
nary costs, 
I.  e.  law  costs, 
were  seldom 
or  never 
given  to 
captors  or 
claimants. 


Costs  were 
sometimes, 
though  seldom, 
given  in -the 
Court  of 
Appeal. 


the  principles  which  ought  to  be  adopted,  or  of  the  manner  m 
which  they  ought  to  be  brought  to  bear  in  practice,  or  of  the 
extent  to  which  they  ought  to  be  carried,  whether  such  ex- 
planation be  consistent  with  former  practice  or  not,  it  becomes 
the  duty  of  this  Court,  without  any  regard  to  its  own  opinion, 
or  any  notion  of  its  own,  to  regulate  all  its  own  proceedings  by 
the  judgment  of  that  superior  tribunal ;  and,  to  the  best  of  ita 
ability,  without  regard  to  any  other  consideration,  to  give  the 
fullest  force  and  effect  to  the  expressed  directions  of  the  superior 
authority.  If  I  fail  in  so  doing  in  this  or  any  other  case,  such 
failure  will  arise  from  inability  on  my  part,  and  not  from  want 
of  inclination,  for  no  duty  can  be  more  imperative  than  strictly 
following  out  the  decrees  of  the  superior  Court  If  this  were 
not  done,  all  would  be  uncertainty  and  confusion* 

In  this  great  inquiry,  therefore,  as  in  all  other  matters,  my 
first  guide  will  be  the  principles  adopted  by  Lord  Stawell,  as 
modified  by  him,  in  constant  usage  and  every  day  practice ;  and 
I  shall  not  depart  from  them,  save  as  I  may  be  admonished  to 
do  by  the  Court  of  AppeaL 

I  now  approach  the  question  of  costs  and  damages.  That  is 
an  expression  very  familiar  to  our  ears,  but  still  it  requires  some 
explanation,  and  my  apology  for  entering  into  some  detul  is, 
that  as  there  have  been  no  prize  proceedings  for  nearly  forty 
years,  it  is  impossible  for  the  present  advocates  and  proctors  to 
be  intimately  acquainted  with  the  practice  of  the  Prize  Court 
Valuable  as  our  Reports  are,  admirably  calculated  to  give  a 
knowledge  of  general  principles,  they  were  not  intended  and 
are  not  calculated  to  give  full  information  as  to  matters  of  eveiy 
day  practice, — matters  seldom  made  the  subject  of  any  Keports. 

Costs  alone,  independently  of  damages  —  I  mean  law  costs, 
in  the  common  acceptation  of  the  term  —  were  very  seldom,  if 
ever,  given  in  the  Prize  Court  of  the  Admiralty  to  either  the 
captors  or  the  claimants.  I  hardly  remember  a  single  instance. 
I  did  in  this  war,  in  one  case  (a),  under  very  peculiar  circum- 
stances, condemn  a  British  merchant  in  costs  where  the  claim 
was  abandoned ;  but  I  doubt  if  I  could  have  found  a  precedent 
of  a  similar  decree  where  the  claim  was  given  by  or  on  behalf 
of  a  neutral  merchant.  In  this,  as  in  many  other  respects,  the 
practice  of  the  Prize  Court  wholly  differs  from  the  practice  in 
Courts  of  Equity  and  Common  Law. 

Costs,  however,  in  the  Court  of  Appeal  were  sometimes 
given,  but  not  very  frequently  ;  and  still  more  seldom  was  it 
that  such  decree  extended  to  the  costs  in  the  Court  below,  and, 

(a)  The  "  Allavlic;'  2  Eccl.  &  Adm.  93. 
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as  I  believe,  such  rare  cases  were  confined  to  the  decrees  of     ,  ^^^^* 
Vice- Admiralty  Courts.  Admiralty 

Captors'  expenses  include  law  costs  and  all  other  expenses  ^"^*  Court. 
fairly  incurred  in  bringing  the  case  before  the  Court ;  but  as         the 
this  matter  is  not  immediately  connected  with  the  question  I    **  Leucadb.** 
am  now  to  decide,  and  as  this  judgment  will,  I  regret  to  say,      Judgmenu 
be  of  some  lenfi^th,  I  need  not  now  enter  upon  it,  save  to  ob-  Q"^^  ^i^® 
serve  that  if  the  absence  of  what  is  termed  probable  cause  probable 
appearing  on  the  ship's  papers  and  depositions  is  alone  a  ground  ?f"^  °^^®* 
for  condemnation  in  costs  and  damages,  a  question  which  I  dare  the  ship's 
not  attempt  to  solve  must  arise,  and  it  is  this :  if  upon  the  Sepodti^s  be 
depositions  and  ship's  papers,  there  is  probable  cause  for  deten-  a  groaad  for 

.  •  J  i_  •      •        X       J*    J'     X*         •  X  i_  /»       *  condemna- 

tion and  bringing  to  adjudication,  is  not  such  a  case,  a  case  for  tion  in  coste 

captors'  expenses  ?    How,  under  such  circumstances,  the  inter-  *°^  damages, 
mediate  line  is  to  be  drawn,  I. have  not  the  slightest  concep-  presence 
tion,  if  that  should  be  the  established  principle.  thereof  be  a 

*  *  ground  for 

Costs  and  damages  may  be  best  expressed  by  the  term  resti'-  giving  captors 
tutio  in  integrum — complete  indemnity  for  the  capture.  wnses^" 

It  is,  then,  now  my  object  to  show  what  was  the  course  of  a  decree  for 
proceeding  in  these  matters  during  Lord  SiowelVs  time ;  but  it  ^°®^  ^^. 
will  tend  to  make  this  inquiry  clearer  if  I  first  state  generally  complete 
the  different  circumstances  under  which  costs  and  dama£i:es  may  JJJ^e™'^"y  for 

o  •'^    the  capture. 

be  decreed. 

We  must  bear  in  mind  the  wide  difference  between   the   A  distinction 
detention  of  a  vessel  under  the  colours  of  the  enemy,  or  under  ^^\en  the^*^ 

neutral  flags.  detention  of 

The  destruction  of  a  vessel  under  hostile  colours  is  a  matter  neutraTves^L 
of  duty ;  the  Court  may  condemn  on  proof  which  would  be  The  de- 
inadmissible  or  wholly  irregular  in  the  instance  of  a  neutral  JJ^nemy^ 
vessel     It  may   be  justifiable   or  even  praiseworthy  in  the  vessel  may  be 
captors  to  destroy  an  enemy's  vessel.     Indeed,  the  bringing  to  buta^nlutraf ' 
adjudication  at  all  of  an  enemy's  vessel  is  not  called  for  by  ^***  *  "«*»* !® 
any  respect  to  the  right  of  the  enemy  proprietor,  where  there  for  adjudicar 
is  no  neutral  property  on  board.     But  for  totally  different  con-  ^^^ 
siderations,  which  I  need  not  now  enter  upon,  where  a  vessel 
under  neutral  colours  is  detained,  it  is  the  right  of  the  neutral 
to  be  brought  to  adjudication,  according  to  the  regular  course 
of  proceeding  in  the  Prize   Court;    and  it  is  the  very   first 
duty  of  the  captor  to  bring  it  in  if  it  be  practicable. 

From  the  performance  of  this  duty  the  captor  can  be  exone-  Captors  are", 
rated  only  by  showing  that  he  was  a  bond  fide  possessor,  and  f^^^^^^^in 
that  it  was  impossible  for  hidi  to  discharge  it.     No  excuse  for  a  neutral  in 
him  as  to  inconvenience  or  difficulty  can  be  admitted  as  between  tTJn^onhr  by* 
captors  and  claimants.     If  the  ship  be  lost,  that  fact  alone  is  no  absolute 
answer;  the  captor  must  show  a  valid  cause  for  detention  as  °^^^^*J- 

Q  4 
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.  ^^^^-  ,     well  as  the  loss.    If  the  ship  be  destroyed  for  reasons  of  polii^ 

Admiralty    alone,  as  to  muntain  a  blockade  or  otherwise,  the  claunant  is 

Pbize  Copbt.  gn|;itied  to  costs  and  damages.     The  general  rule,  therefore, 

The         is,  that  if  a  ship  under  neutral  colours  be  not  brought  to  a 

''Leucade."    competent  Court  for  adjudication,  the  clumants  are^  as  against 

Judgment      the  captor,  entitled  to  costs  and  damages.    Indeed,  if  the  cap- 

The  destrac-     ^^'  doubt  his  powcr  to  bring  a  neutral  vessel  to  adjudication, 

lion  of  sach      it  is  his  duty,  under  ordinary  circumstances,  to  release  her. 

the^risk^  These  observations  will  be  found  hereafter  to  have  a  bearing 

costs  and  qu  somc  of  the  decided  cases  which  have  been  referred  to  in  the 

So  1^  its         ^^*^®®  ^^  ^^  **  OitseeJ*  (a)    Again,  costs  and  damages  were  given 

unwarrantable   where  neutral  vessels  were  brought  to  adjudication  duly,  but 

detention.         ^^  detention  was  deemed  to  be  unwarrantable.     This  will  be 

the  chief  matter  for  investigation  at  present. 

The  materials  for  inquiry  into  the  practice  of  the  Prize  Court 
of  Admiralty  of  England  are  not  of  very  great  extent.  The 
Reports  of  Sir  Christopher  Robinson,  of  Dr.  Edwards^  of  Sir 
John  Dodson,  and  Mr.  Acton,  are  our  principal  sources  of  in< 
formation.  The  Appeal  Cases  will  furnish  some  further  means 
of  knowledge,  and  so  will  the  records  of  the  CouH  itself;  but 
to  examine  them  requires  much  time  and  the  expenditure  of 
great  labour.  After  all,  as  I  have  already  observed,  the  usage 
of  the  Court,  the  everyday  practice,  can  only  be  known 
thoroughly  by  those  who  have  had  opportunity  of  observing 
it  daily.  I  am  sorry  to  say  very  few  survive  who  can  speak 
from  their  own  personal  experience. 

Then  what  proof  of  the  course  of  proceeding  adopted  is  to  be 

extracted  from  these  materials,  namely,  the  Reports  I  have 

referred  to?     The  cases  are  very  few  in  number. 

The  mode  of         First,  the  Cape  Nicola  Mole  cases,  and  the  '^  AcUeon^  and 

proceeding.       others  falling  under  the  same  category,  must  be  considered.    It 

may  be  well  to  state  the  mode  of  proceeding  in  these  cases. 
The  captors  were  called  upon  by  monition  to  proceed  to  ad- 
judication ;  they  were  unable  to  do  so  in  most  of  the  cases,  — 
'J'lie  ''Actaoii,**  the  ships  and  crews  gone ;  and  in  the  case  of  the  **  Act(Bon^{b) 

the  ship  was  destroyed  and  the  papers  were  destroyed  also.  The 
captors  appeared  under  protest,  the  object  of  the  protest  being 
to  show  that  the  capture  and  destruction  of  the  ship  was  war- 
ranted, and  that  the  not  proceeding  to  adjudication  was  justified 
by  circumstances,  as  in  the  case  of  a  captured  vessel  justiy  de- 
tained, but  accidentally  destroyed  by  a  storm.  The  onus  pro- 
bandi  lay  entirely  on  the  captor,  and,  of  course,  captor's  evidence 
was  admitted,  for  there  could  be  no  other. 

The  Court  then  pronounced  for  or  against  the  protest.    If 
(tt)  2  Eca  &  Adrn.  170.  C^')  2  Dods.  51. 
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for  the  protest,  there  was  an  end  of  the  case ;  if  agwnst  it,  the      ,  ^^^^*  , 
captors  appeared  absolutely,  and,  according  to  the  circumstances     Admiralty 
of  the  case,  were  condemned  in  costs  and  damages  for  not  pro-   ^^^^  Codbt. 
ceeding  to  adjudication,  or  to  restitution  in  value.  '  Thb 

It  is  not  always  in  the  Reports  that  these  proceedings  are    "Lbucadb." 
reported  distinctly,  but  in  one  of  the  Cape  Nicola  Mole  cases  it      Judgment. 
will  appear  what  was  done ;    that  is,  in  the  case   of   the  The  Cape 
«  Huldah.''  (a)    I  need  not  enter  into  the  particukrs  of  that  ^^  ^"^ 
case,  because  my  only  object  is  to  show  what  was  done,  and  the  xhe  **Uuldah.** 
conclusion  of  it.     The  protest  was  overruled,  an  absolute  ap- 
fpearance  given  for  the  captors,  and  the  cause  heard  on  the 
merits ;  when  the  Court  decreed  restitution  of  the  principal  part 
of  the  cargo  belonging  to  the  owner  of  the  ship.     I  point  this 
out  because  there  was  a  distinction  taken  in  the  Cape  Nicola 
Mole  cases ;  in  some  there  was  restitution  with  costs  and  da- 
mages, in  some  restitution  of  the  cargo  only.     This  distinction 
does  not  seem  to  be  adverted  to. 

Now  these  cases  were  distinguished  from  others  in  many  im-  The  question 
portant  respects.     The  principal  question  was,  though  mixed  up  ^^J^^^^ 
with  others,  whether  the  not  proceeding  to  adjudication  was  the  not  pro- 
justifiable,  not  whether  the  ori^nal  detention  was  justifiable,   ^n^fa^n 
though  that  was  thrown  in  in  the  case  of  the  ^'ActcBonJ*^  iras  jostifiahie. 

That  case  I  perfectly  well  remember,  having  argued  it,  and  The  *'Actctonr 
I  have  had  recourse  to  the  original  papers  to  see  whether 
my  memory  failed  me  or  not.  That  was  a  case  under  a  licence, 
where  Captain  Capel  acted  under  the  express  order  of  the 
Commander-in-Chief  on  the  station,  for  I  find  on  looking  to 
the  proceedings,  that  was  the  state  of  the  case.  There  was  no  The  rule  of 
doubt  as  to  his  beins  indemnified  by  Government ;  but  it  should  ^^^  Govem- 

°        ,  •'  nieut  was  not 

be  known  that  the  invariable  rule  of  the  Government  was  not  to  indemnify 
to  pay  or  undertake  to  pay  on  behalf  of  the  captors  one  single  hS*\,^^^'^ 
sixpence  till  the  case  had  been  heard  and  decided  by  the  Court  heard  in  the 
of  Admiralty ;  and  for  this  purpose,  and  this  purpose  only,  the  Admiralty, 
action  was  brought  before  the  Court,  and  all  the  circumstances 
stated,  though  I  must  say  with  very  considerable  irregularity, 
with  a  view  to  save  the  Government,  not  Captain  Capel,  who 
would  have  been  broken  if  he  had  disobeyed  the  orders  of  his 
superior. 

It  is  clear  that  the  destruction  of  this  vessel,  and  consequent  The  ''ilcteon.** 
thereon  the  not  proceeding  to  adjudication,  was  the  ground  of 
that  decree.  Lord  Stowell{b)  says:  "  Why,  it  is  said  in  the  first 
place  that  Captain  Capel  found  that  the  transfer  of  these  licences 
from  one  vessel  to  another  rendered  such  cases  suspicious,  and 
made  it  necessary  for  him  to  use  great  vigilance  in  detecting 

(a)  3  C.  Rob.  235.      ;  (6)  2  Dods.  53. 
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Admiralty 
Prize  Court. 

The 
*•  Ledcade." 

Judgment. 

The  present 
case  is 
different 


Cases  of 
costs  and 
damages  for 
seizure  with* 
out  probabiej 
cause. 


Lord  StowcU 
never  con- 
demned cap- 
tors in  costs 


them,  but'that  does  Dot  at  all  impose  ^upon  him  a  necessity  of 
destroying  the  vessels  which  were  furnished  with  them.'* 

I  do  not  dwell  further  on  these  cases  because  they  are  cases 
in  which  the  captor  was  condemned  in  costs  and  damages,  not 
on  account  of  there  being  no  probable  cause  of  seizure,  which  is 
the  case  I  have  particularly  under  my  consideration,  but  for  not 
bringing  the  captured  vessel  to  a  proper  Court  for  adjudication, 
and  for  destroying  the  vessel.  This  explanation  is  necessary  in 
order  to  give  due  weight  to  such  cases.  I  should  also  observe 
that  in  the  Cape  Nicola  Mole  cases  the  captors  had  taken  the 
ship  to  a  Court  having  no  jurisdiction,  and  consequently  the 
claimants  had  no  power  to  appeal  from  the  condemnation  whidi 
took  place ;  whether  such  condemnation  was  well-founded  or 
not  had  nothing  to  do  with  the  present  question ;  in  fact,  the 
condemnation  was  erroneous ;  the  condemnation  took  place  for 
a  breach  of  blockade  which  did  not  exist.  That  was  the  real 
ground  of  condemnation  in  the  Cape  Nicola  Mole  cases,  and 
that  is  perfectly  evident  from  what  was  said.  There  was  a 
right  secured  in  many  instances  by  treaty,  and  always  given  at 
the  commencement  of  every  war,  namely,  a  right  of  appeal  to 
the  superior  tribunaL 

Under  circumstances  like  these,  when  captors  could  not 
perform  their  first  duty  to  bring  the  prize  before  a  competent 
Court  for  adjudication,  and  that,  for  want  of  the  ship  herself, 
the  papers  and  witnesses  being  gone,  a  condenmation  for  omit- 
ting so  to  do  was  called  for  by  the  evident  demands  of  justice, 
as  well  as  by  the  rules  which  govern  prize  proceedings. 

The  next  class  of  precedents  are  those  which  may  bear  on  the 
principal  questions  before  me — seizure  without  probable  cause. 

It  is  manifest  that  this  class  must  be  subdivided.  First,  cases 
where' it  appears  that  the  captors  were  guilty  of  misconduct  or 
vexation.  They  are  to  be  found  upon  the  records  and  in  our 
books :  I  believe  there  were  some  fourteen  to  eighteen  cases. 
Secondly,  cases  of  a  totally  different  kind  —  cases  where,  upon 
the  production  of  the  depositions  and  ship's  papers  alone,  no  pro- 
bable cause  was  disclosed.  I  believe  that  all  the  precedents 
which  have  been  produced  are  cases  which  fall  under  the  first 
of  these  divisions.  I  have  dedicated  a  considerable  portion  of 
all  the  time  I  could  spare  to  search  on  this  question.  All  the 
cases  which  have  been  cited  in  the  "  Ostsee  ^  were  cases  of  this 
description  —  for  I  have  examined  them  —  all  cases  of  improper 
conduct  on  behalf  of  the  captors. 

I  say,  then,  that  I  verily  believe  that  not  one  case  will  be 
found  where  Lord  Stmvell  condemned  the  captors  in  costs  and 
damages  upon  the  production  of  the  ship's  papers  and  depositions 
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upon  the  ground  that  they  did  not  disclose  a  probable  cause  of      ,  ^^^^'  , 

capture.  Admiralty 

I  wiU  state  the  ground  of  this  belief.     There  were  hundreds  Pm^^Codbt. 
of  cases — ^not  scores — but  hundreds,  in  which  costs  and  damages  j^^^ 

must  have  been  decreed  had  such  been  the  rule.     There  is  not  "  Leucade." 
a  single  one  in  which  they  were  decreed,  though  restitution  had      Judgment 

been  constantly  passing  every  day,  and  sometimes  many  in  a  and  damages 

day.     There  are  cases  where  captors'  expenses  had  been  refused  that  the  papers 

on  the  ground  that  the  seizure  was  not  justifiable,  but  costs  and  ^^g^. 

damages  were  not  given,  and  they  are  some  of  them  to  be  found  closed  no 

•      CI'     ry   -D  1  •         'r>         u  probable  cause 

m  Sir  C.  Robinsons  Meports.  of  capture. 

My  own  notes,  for  I  have  gone  through  them  all,  furnish  but 
very  meagre  information,  and,  for  the  best  of  all  possible  reasons—- 
that  such  questions  were  not  discussed — the  practice  was  known 
to  all  who  practised  here.  I  will  state,  however,  what  I  have 
found.  I  am  now  about  to  read,  word  for  word,  the  whole  of 
my  notes  in  two  cases :  **  On  the  4th  of  December  1809,  in 
the  case  of  the  *  Hannah  Holmes^  an  American  ship,  the  ques-  The  ''Hannah 
tion  was  whether  she  was  going  to  France;  —  professed  to  be  **' 
bound  to  Tonningen;  —  all  the  papers  so  purport ;  —  positively 
sworn  to ;  —  aided  in  this  case  by  general  probability ;  —  it  is 
not  likely  that  an  American  ship  should  be  going  to  France ;  — 
the  Court  is  not  inclined  to  believe  that  the  ship  was  going  to 
Calais ;  —  very  improbable ;  —  great  numbers  of  British  crui- 
zers  watching  at  Calais;  —  inconsistencies  of  the  log  are  ex- 
plained;— better  a  few  ships  should  escape  than  the  principles 
of  justice  be  relaxed  in  so  dangerous  a  way.  N.  B.  Captors 
wanted  to  introduce  affidavits.  Ship  and  cargo  restored. 
Adams  asked  for  expenses  for  claimants,  on  the  ground  of  the 
loss  they  had  suffered  by  losing  their  voyage  to  Tonningen. 
The  Court  refused  expenses." 

The  ^^ Frau  AlettOy^  on  the  27th  of  November:  "Vessel  The "-Frau 
lying  in  Pappenburg ;  —  a  licence  for  this  vessel  by  name,  from  ^^^  * 
Ems  to  London,  to  take  colonial  produce.  First  difficulty  to 
obtain  leave  from  Dutch  Government ;  —  partly  between  two 
fires ;  —  ship  lay  at  Embden ;  —  then  comes  an  embargo ;  — 
he  slips  from  Embden  in  the  night  and  comes  to  Cape  Bury, 
to  take  protection  of  British  cruizers ;  —  was  stopped  for  want 
of  his  papers ;  —  papers  delivered  up  to  commissioners ;  — 
papers  support  his  account;  — taken  in  the  western  passage;  — 
licence  permits  him  to  do  it ;  —  this  permission  took  off  the 
blockade.  The  passage  in  the  licence  does  not  keep  on  the  re- 
striction on  the  western  passage  ;  perhaps  inserted  unintention- 
ally, being  a  common  clause.  Not  a  capture  that  ought  to 
have  been  made.     Vessel  restored  without  costs  and  damages." 

Now,  having  adverted  to  the  precedents,  it  may  be  well  to 
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gentia" 


It  would  be 
unjust  to 
mulct  a 
captor  in 
costs  and 
damages, 
without  giving 
him  the 
opportunity 
to  prove  that 
he  had  prob- 
able ground 
of  seizure. 


look  at  the  principle,  and  see  some  of  the  reasons  which  go- 
verned Lord  StowelVs  mind^  though^  of  course^  it  is  not  in  mj 
power  to  state  all.  We  shall  thereby  see  with  how  many  serious 
difficulties  this  subject  is  environed,  and  it  may  perhaps  enable 
us  the  better  to  overcome  them  in  future. 

Lord  Stowell  administered  the  Prize  Law  on  great  and  cchh- 
prehensive  principles ;  his  object  was  that  on  the  whole  equal 
justice  should  be  done  to  the  rights  of  the  belligerent^  and  the 
just  claims  of  neutral  nations,  but  he  did  not  seek  in  each  par- 
ticular case  to  do  the  most  perfect  justice.     Many  passages  in 
his  judgments  might  be  cited  to  show  this,  whereby  he  declared 
that,  though  there  might  be  hardships  in  particular  cases,  both 
to  captors  and  especially  neutrals,  yet,  on  the  whole,  the  ba- 
lance was  in  favour  of  the  neutral  rather  than  against  him. 
Lord  Stowell  used  to  say  though  blockade  was  a  hardship  on  a 
neutral,  and  the  right  of  search  was  a  hardship  on  a  neutral,  yet 
it  was  to  be  recollected  the  whole  trade  was  always  open  to 
them — the  carrying  trade  in  time  of  war.     He  used  always  to 
say,  and  rely  greatly  on  that  rule  of  law,  that  in  the  first  in- 
stance, the  case  should  be  heard  on  the  evidence  of  the  daim- 
ants  themselves,  namely,  the  ship's  papers  and  depositions.    In 
the  case  of  the  *^  Diligentia  "  (a),  where  the  captors  complained  of 
what  Lord  Stowell  was  about  to  do.  Lord  Stowell  made  the  same 
answer ;  he  told  them  though  they  might  complain  in  particular 
instances,  yet  he  must  adhere  to  the  general  principle^  though 
the  consequences  might  press  hard  upon  them.    Now,  no  penon 
more  readily  acknowledged  the  truth  of  the  principle   that  a 
claimant  should  be  indemnified  for  a  capture  made  without 
probable  cause  than  Lord  Stowell;  —  no  one  more  powerfuUj 
manifested  it;  — but  that  will  necessarily  presuppose  that  the  « 
Court  is  in  possession  of  the  truth. 

It  is  equally  contrary  to  common  justice  that  a  captor  should 
be  mulcted  in  costs  and  damages  where  he  has  faithfully  per- 
formed his  duty,  and  had  in  truth,  adequate  cause  for  the  sei' 
zure.  Yet  this  cause  of  seizure  might  not  appear  on  the  face  of 
the  depositions  and  ship's  papers.  So  it  might  be  in  blockade 
cases,  and  in  numerous  others  which  might  be  stated. 

Then  the  question  arises  how  is  the  truth  to  be  got  at  ?  By 
what  evidence  are  the  facts  whether  probable  cause  existed  or 
did  not  exist  to  be  ascertained  ?  Justice  will  say  by  evidence 
from  both  of  the  litigant  parties; — that  no  one  ought  to  be  con- 
demned upon  ex  parte  evidence.  But  for  reasons  which  I  need 
not  enter  into,  the  great  rule, — the  established  rule  of  the  Prize 
Court  of  Great  Britain  and  of  most  others,  save  France  for 

(a)  1  Dods.  404. 
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some  time,  was  to  hear  the  case  in  the  first  instance,  on  the  de-      ^  ^B55.  ^ 
positions  of  the  master  and  crew  of  the  captured  ship,  excluding     Admibaltt 
all  evidence  from  the  captors.    If  such  evidence  was  satisfactory,    ^mzk  Coubt. 
restitution  always  followed  as  a  matter  of  course,  whatever  might  xhb 

be  the  truth  of  the  transaction.  "  Lbccadb." 

If,  then,  on  such  ex  parte  evidence,  a  prayer  for  condemnation      Judgment 
with  costs  and  damages  was  founded,  what  was  to  be  done  in 
that  case  ? 

In  the  case  of  the  "  Elise "  (a),  I  stated  that  when  such  a  The  "  Elistr  , 
state  of  things  once  occurred,  and  once  only  in  my  knowledge,  .*  eiu^U- 
Lord  Stowell  observed  that  thousrh  restitution  followed,  the  case  heUnine," 
of  no  probable  cause  appearing  on  the  face  of  the  depositions, 
or  in  the  ship's  papers,  whatever  might  be  the  true  merits  of 
the  case,  no  further  inquiry  would  be  allowed;  but  that  if 
costs  and  damages  were  demanded,  they  could  not  be  decreed 
without  receiving  evidence  from  the  captors* 

I  have  not,  I  regret  to  say,  been  able  to  find  the  name  of  ^®  case  to  be 
that  case,  but  I  have  a  perfect  recollection  of  the  fact  within  explanatory 
my  own  knowledge  —  I  was  present  at  the  time.     Nothing  ^ideuceon 
further  was  done  in  that  case,  and  it  is  most  remarkable,  but  captors  has 
I  believe  it  to  be  true,  that  no  case  could  be  found,  though  I  do  ^®°  received, 
not  say  so  positively,  in  which  such  explanatory  evidence  was 
actually  received,  it  must  be  remembered,  with  respect  to  costs 
and  damages. 

How  is  this  to  be  accounted  for  ?  It  is  to  be  accounted  for 
by  various  circumstances.  I  mean  what  the  practice  was  then. 
I  am  not  talking  of  what  the  practice  is  now ;  but  I  am  en- 
deavouring to  show  not  only  what  the  practice  was  then,  but 
the  reason  on  which  it  was  founded.  I  say,  how  were  such  The  want  of 
cases  to  be  accounted  for  ?  In  this  way,  first,  that  the  claimants,  accoam^  for 
knowing  that  the  captors'  evidence  might  possibly  be  received,  V  ^*"®"* 
in  many  cases  would  not  press  their  demand.  Secondly,  that 
the  production  of  captors'  evidence  was  attended  with  many 
difficulties,  and  surrounded  with  embarrassment  Captures  were 
made  on  the  high  seas  in  all  parts  of  the  world.  Captors,  from 
the  nature  of  their  occupation,  were  constantly  moving  from 
place  to  place.  Generally  it  would  be  a  matter  of  great  diffi- 
culty to  procure  the  evidence  of  any  one  present  at  the  capture; 
but  if,  after  much  delay,  such  evidence  was  procured  —  if  it  dis- 
closed new  facts,  as  it  must  almost  necessarily  have  done  — 
then  the  claimants  must  have  had  an  opportunity  to  reply,  and 
such  evidence  must  also  be  procured  from  abroad,  and  frequently 
from  distant  countries. 

Kow,  when  we  consider  what  were  the  limited  means  of  Theproduc- 

,  .  ^  _    ,   „    ,  -      ^^  tion  of  captors' 

(a)  2  Eccl.  &  Adm.  39.  ^ 
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^^^'        oommimicsitioii  in  thoee  di^By  some  notion  may  be  fanned  of 

Adxibaltt     the  dehij  and  expense  which  would  have  been  attendjmt  on  sodi 

PuizE.  CocBT.  proceedings  in  allowing  captcnrs  to  gire  explanatory  evidence  to 

.j.^         excuse  themselYes  from  costs  and  damages.     Soppoae,  however, 

"Leccadk.*    the  eyidence  was  produced,  there  would  not  be  an  end  oi  the 

JwdgmemL      difficulty.  Though  rt  may  be  true  that  no  such  case  has  occune:], 

eridraee  yet  in  a  case  nearly  analogous  to  it,  LfOrd  Stow^n  pointed  out 

npenble"'       the  embarrassments  which  would  necessarily  present  themselres. 

diiEcaltiet.        I  allude  to  the  case  of  the  ^^  Haabet'" (a\  in  which  captors* 

The  *^Haab€C*  evidence  was  produced  for  a  different  purpose  —  with  a  view  to 

the  decree  of  condemnation. 


R«atoDfl  opon  In  endeavouring  to  account  for  the  prevalence  of  this  usige, 
pri^ice  oftlie  i^  SO  I  iD^J  <^  ^^9  reference  may  be  had  to  the  nature  of  prize 
Prize  Court      itself,  and  the  incidents  which  necessarily  attach  to  it.     Ships 

and  cargoes  are  not  only  perishable  commodities,  but  the  cue 
necessary  to  preserve  them,  even  for  a  short  time^  is  attended 
with  much  expense.     Hence  all  claimants  were  desirous  of 
obtaining  restitution  as  '^speedily  as  possible ;   and,  looking  it 
the  consequences  of  asking  for  more,   simple  restitution  by 
consent  took  place  in  hundreds  of  cases  frequently  on  the  pay- 
ment of  captors'  expenses.     Lord  StoweU  conmienced  with  an 
arrear  of  nearly  800  cases ;  fresh  captures  were  coming  in 
diuly.     To  have  investigated  one-twentieth  part  of  the  cases  of 
restitution  with  one-tenth  part  of  the  time  and  pains  bestowed 
on  the  ^*  OsUee^  would,  I  think,  have  been  deemed  by  all  more 
Lord  Siowelts   than  a  Herculean  task.     The  records  of  the  Court  of  Appeal, 
^om  OT^^   so  far  as  they  extend,  show  that  that  high  tribunal  did  not 
never  reversed,  repudiate  the  course  followed  by  Lord  StoweU;  indeed,  it  is 
AppLl  Court    °^^^  remarkable  that  scarcely  one  of  his  judgments,  or  any 
was  con.  question  of  great  importance,  was  ever  reversed  —  not  one  in  a 

the  highest  thousand.  In  one  case  only  of  moment,  an  appeal  from  a 
aathonties.  Vice- Admiralty  Court,  was  there  a  serious  difference  be- 
tween Lord  StoweU  and  Sir  WUliam  Grant;  and  in  that  case,  I 
am  rather  ashamed  to  say,  no  final  judgment  was  ever  pro- 
nounced. After  remaining  five  years  for  judgment,  it  finally 
was  compromised.  That  was  a  dass  of  cases  involving  property 
to  an  enormous  amount.  I  may  add  that  the  sanction  of  Lord 
StoweWs  proceedings  was  not  confined  to  the  very  high  authority 
of  Sir  WUliam  Grant.  I  agree  with  an  expression  in  the 
**  Ostsecy^  that  it  is  scarcely  possible  to  call  in  a  higher  au- 
thority. Sir  JVUUam  Wynne  was  a  constant  attendant  at  the 
sittings  of  the  Privy  Council ;  he  had  been  King*s  Advocate ; 
he  had  had  the  experience  of  the  two  wars  before  the  war  of 
1793.     No  man  had  a  greater  knowledge  of  his  profession,  no 

(a)  6  C.  Rob.  54. 
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one  was  more  dedicated  to  the  performance  of  its  duties,  and      ^  ^^^^'  ^ 
no  man  was  more  conscientious,  or  more  independent  in  his     ADsniiALTr 
opinions.     To  Sir  William  Wynne  I  must  also  add  the  name  of  ^*^^'''  Court. 
Sir  John  Nicholl,  also  King's  Advocate,  whose  knowledge,  ex-        "the" 
perience,  and  accuracy,  are  known  to  us  all.     A  board  more    "Leucadb." 
distinguished  for  talent,  ability,  and  knowledge  was  never  con-     Judgment 
stituted.      Constant  opportunities  occurred  where,   had  they 
differed  from  Lord  Stowell  on  the  question  I  have  been  dis- 
cussing, they  must  and  would  have  so  expressed  that  opinion. 

Much  more  might  be  said,  but  I  abstain  from  further  observa- 
tion, because  my  object  is  only  to  prove  the  course  of  practice 
prevailing  in  this  Court  on  the  subject  of  costs  and  damages, 
and  in  some  degree  to  account  for  it.  It  is  no  part  of  my  duty 
now  to  maintain  and  defend  it. 

In  the  case  of  the  ^^  Ostsecy^  I  had  not  the   advantage  of  in  the  absence 
hearing  the  very  elaborate  argument  which  it  appears,  so  far  as  c©dent*to"the 
it  was  reported,  was  addressed  to  the  Lords  of  Appeal,  on  the  contrary,  the 
part  of  the  claimants.     There  was  veiy  little  discussion  before  h^ve  heiTthe 
me,  and  I  expressed  my  opinion  upon  the  question  briefly,  and  «"»e  opinion 
assigned  no  reasons  in  detail,  and  I  did  so  because  what  had  ifthe"  0«i«ee** 
occurred  in  former  days  on  this  subject  was  fresh  in  my  memoiy  J^^i^^^i" 
and  present   to  my  mind.     But  I  avow  that  had  I  had  an  argued  before 
opportunity  of  hearing  all  that  has  since  been  urged  on  the  prityC^micil 
subject,  I  should  have  given  the  same  judgment ;  and  for  this 
simple  reason,  that  I  should  have   considered   myself  not  at 
liberty  to  exercise  any  discretion  upon  the  subject ;   that  as  a 
subordinate  Judge,  I  should  have  deemed  myself  absolutely 
bound  to  follow  the  rule  as  to  costs  and  damages  as  carried  into 
execution  according  to  the  uniform  practice   of  this  Court, 
sanctioned  by  those  whose  names  I  have  mentioned.    I  should 
have  asked,  as  I  have  in  this  case,  for  any  one  precedent  to  jus- 
tify my  acceding  to  the  motion ;  failing  the  production  of  such 
precedent — and  none  I  believe  has  or  can  be  produced — I  should 
have  refused  the  prayer.     I  do  not  find  that  Sir  John  Dodson, 
who  had  much  experience  during  the  late  war,  and  who  formed 
one  of  the  Judicial  Committee,  referred  to  any  such  precedent ; 
yet  if  such  a  precedent  was  known  to  him,  he  must  undoubtedly 
have  given  their  Lordships  the  benefit  of  it.     Failing  the  pro- 
duction of  all  precedent  to  the  contrary,  I  should  have  thouglit 
it  presumption  on  my  part  to  have  questioned  the  propriety  or 
justice  of  a  course  so  long  pursued.     My  duty  was  to  obey. 

The  Judicial  Committee  stands  in  a  very  different  position  Bnt  the  Jadi- 
from  me.     It  is  their  privilege  not  merely  to  ascertain  what  has  ^^  S^powlT 
been  done  in  past  times,  but  if  in  their  judgment  such  a  course  *<>  modify  or 
of  practice  is  not  consistent  with  justice,  they  have  power  to  practice. 
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1855.     ■ 

' r ' 

Admiraltit 
Prize  Coubt. 


The 

**  Lbucade.** 

Judgment 


The  "  OtUee/* 


Capture  with- 
out probable 
cause  is  at  the 
risk  of  costs 
and  damages. 


Probable 
cause  is  in- 
capable of 
definition. 


Slight  irre- 
gnlarities  in 
ship's  papers 
would  not  be 


alter  and  reform  it.  That  Court  is  at  liberty  to  take  into  con- 
Bideration  any  alteration  which  may  have  occurred  in  the  rela- 
tive situation  of  the  belligerent  and  neutral  states^  and  to  act 
upon  much  wider  views  than  I  should  dare  to  speculate  upon. 

It  remidns  then  to  examine  the  judgment  of  their  Lordships 
to  ascertiun  what  are  the  principles  and  rules  they  intend  to 
prescribe,  —  what  alteration  there  ought  to  be  made  in  the 
course  hitherto  followed ;  and  it  is  my  duty  to  discover  how 
far  that  judgment  affects  the  case  of  ihe  '^  Leucade^"  and  other 
similar  cases,  for  I  hope  and  trust  that  this  examination  will  not 
only  assist  me  in  pronouncing  a  just  judgment  in  the  case  of  the 
**  Leucade,"  but  afford  light  to  guide  us  in  future.  It  is  a  fear- 
ful state  of  the  law  when  the  administration  of  justice  in  each 
particular  case  depends,  not  on  the  application  of  some  general 
principles,  but  upon  the  dissection  of  minute  particulars. 

The  first  rule  which  I  extract  from  their  Lordships'  dedsion 
is  founded  upon  the  following  passage :  ''  The  result  of  these 
authorities  is,  that  in  order  to  exempt  a  captor  from  costs  and 
damages  in  case  of  restitution,  there  must  have  been  some  cir- 
cumstances connected  with  the  ship  and  cargo  affording  reason- 
able ground  for  belief  that  one,  or  both,  or  some  part  of  the 
cargo,  might  prove,  upon  future  inquiry,  to  be  lawful  prize.''(fl) 

This  rule  I  apprehend  to  be  that,  in  the  case  of  all  ships  and 
cargoes  brought  in  for  adjudication,  if  it  should  appear  from  the 
depositions  and  ship's  papers  that  the  seizure  was  made  without 
probable  cause,  a  condemnation  in  costs  and  damages  will  follow ; 
or  in  other  words,  such  decree  shall  be  passed  when  the  depo- 
sitions and  ship's  papers  do  not  show  probable  cause.  That 
must  be  the  meaning  of  the  expression,  for  I  agree  with  the 
argument  of  counsel.  I  do  not  think  it  is  the  most  fortunate 
expression  that  could  be  made  use  of;  it  is  not  the  expression 
of  their  Lordships,  but  the  authority  they  cited.  It  may  be 
that  probable  cause  existed,  though  no  such  probable  cause 
existed  on  the  face  of  the  papers. 

Now  their  Lordships  most  truly  stated  that  probable  cause  is 
incapable  of  definition  ;  that  probable  cause  must  be  probable  in 
the  opinion  of  the  Judge,  not  probable  cause  in  the  opinion  of 
the  captor,  who,  unfortunately,  in  the  discharge  of  his  duty,  has 
to  determine  whether  to  detain  or  not,  with  little  time  for  de- 
liberation, and  very  often  amidst  a  bundle  of  papers  in  a  foreign 
language,  and  a  crew  speaking  the  same.  In  such  individual 
case,  then,  such  task  must  now  fall  upon  the  Judge. 

But  perhaps  some  light  may  be  thrown  upon  this  important 
inquiry,  though  we  cannot  define  what  probable  cause  is,  by 

(a)  2Eccl.  &  Adm.  174. 
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considering  what  is  not  probable  cause  within  the  meaning      ,  ^^^^'  , 
which  the  Court  of  Appeal  has  affixed  to  the  term  in  the    Admiralty 
passage  I  have  cited.     I  apprehend  that  slight  irregularity  in   ^""^  Cocrt. 
the  ship's  papers,  or  petty  variations  in  the  depositions  would  ^he 

not  be  deemed  probable  cause ;  for  were  it  otherwise,  in  what    "Leucade." 
case  could  it  be  said  with  truth  there  was  no  probable  cause  ?     JvdgmmL 
In  almost  every  case  there  is  some  little  irregularity  or  omission,  a^i e^^aroT^ 
So  to  construe  their  Lordships'  declaration  would  be  little  less 
than  a  mockery  and  a  snare.     I  apprehend  that  the  ground  on 
which  a  seizure  could  now  be  justified,  speaking  of  the  present 
time,  must  be  real  and  substantial. 

The  judgment  has,  however,  touched  upon  another  question  Qiuare,  must 
which  I  must  not  pass  unnoticed;  it  is  this, —  whether  the  causehave^ 
probable  cause  must  have  arisen  from  the  fault  or  defect  of  the  ans^n  from 
captured  vessel,  or  whether  a  captor  will  be  relieved  from  the  the  defect  of 
liability  to  costs  and  damages  for  other  reasons.     I  do  not  ap-  ^^  captured 
prehend  that  their  Lordships  intended  to  express  any  decided 
opinion  whatever  upon  those  points  at  alL     I  will  only  observe 
that  there  is  a  very  wide  distinction  between  the  cases  which 
have  occurred  and  may  possibly  occur  again. 

I  must  again  refer  to  the  ^^  ActcsonJ*    The  act  of  destruc-  The"-4cteon." 
tion  of  the  ship  by  Captiun  Capel  was  in  itself  illegal,  even  if 
the  vessel  was  liable  to  condemnation;  it  could  only  be  justified 
on  the  grounds  of  public  policy,  and  for  illegal  acts  done  for 
such  a  reason  responsibility  must  attach. 

The  same  in  the  Cape  Nicola  Mole  cases.  *  Very  different 
is  the  case  where  the  Government  gives  a  lawful  order,  and 
the  captor  from  circumstances  has  difficulty  in  applying  it 
In  the  case  of  an  absolute  order  to  seize  a  particular  ship,  Lord  The  "  Dili- 
Stowell  expressed  his  opinion  that  the  captor  would  be  indem-  ^^^' 
nified ;  that  is  the  case  of  the  *^ Diligenticu^  {a)  That  is  the  ex- 
pression used  by  Lord  Stowell.  Perhaps  it  may  be  somewhat 
ambiguous,  but,  looking  at  the-  context,  I  think  that  in  that 
case  it  meant  he  would  not  be  liable  to  condemnation  in  costs 
and  damages  in  a  Prize  Court.  £xcept  so  far  as  the  necessity 
of  the  case  now  under  consideration  may  compel  me,  I  shall 
certainly  abstain  from  considering  this  branch  of  the  subject, 
finding  the  law  in  the  state  I  have  mentioned. 

There  is  another  matter  intimately  connected  with  the  ques-  Capton*  eri- 
tion,  to  which  I  must  advert     I  refer  to  the  production  of  sSrinto^hree 
captors'  evidence,  on  which  I  have  already  touched  for  another  kinds:  ist,  as 
purpose.    We  must  bear  in  mind  certain  distinctions  if  we  de-  procure  oin- 
sire  to  comprehend  this  head  of  evidence.     First,  the  produc-  de™nation ; 
tion  of  evidence  as  relates  to  the  facts  of  actual  capture  as  con-  condemmd^a 

(a)  1  Dods.  404.  ^"  ^^^  *°^ 

E.  &  A. — VOL.  ir.  R 
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^^^^'  ^  tradistinguiehed  from  other  evidence,  which  the  case  may  caB 

Adboraltt  for  to  clear  up  difficulties  which  may  arise,  —  and  this  for  the 

Prize  Coobt.  purpose  of  procuring  condemnation,  or  of  showing  that  costs 

rpjjjj  and  damages  ought  not  to  be  decreed. 

«  Leucade."  If  I  may  use  the  expression,  there  are  three  classes :  capton' 

Judgment,  evidence  as  to  the  facts  to   procure  condemnation ;    captors* 

damages;  evidence  as  to  the  facts  of  seizure  to  escape   condenmation 

facets  m)^  ^"   ^^^ '  ^^^   there  is  captors'  evidence  as  to  the   facts  not 

relating  to  the  relating  to  the  act  of  capture.     That  is  the  distinction  I  am 

act  o  capture.  j^gj^pQus  of  expressing.     Captors'  evidence  as  to  matters  not 

immediately  connected  with  the  facts  of  capture. 

The  first  kind  Now,  to  the  best  of  my  knowledge  and  belief,  the  practice 

of  evidence  ^f  ^{jjg  Qourt  was  as  follows :  I  speak  of  fi^eneral  rules  to  wluch 

was  almost  *  ,     ° 

universally  there  may  be  few  and  very  few  exceptions,  such  as  the  case  of 
excluded.  ^j^^  „  Haabet.''     Captors'  evidence  as  to  the  fact  attending  the 

actual  capture,  for  the  purpose  of  procuring  condemnation,  was 
almost  universally  excluded.  I  might  say,  with  few  exception^ 
such  as  the  case  of  the  ^^  Hcuibet^  tmd  the  other  case  dted. 
Those  are  the  only  two  cases  on  record,  and  Lord  Stawett 
shows,  in  his  judgment  and  a  note  to  the  "  Haabet^  that  he  wm 
determined  not  to  admit  that  practice  in  future. 
The  third  Kow,  evidence  from  the  captors  for  incidental  questions,  if  I 

kind  was  j^^y  80  Call  them,  was  constantly  admitted,  as  to  prove  a  block- 

admitted,  ade  de  facto,  and  numerous  other  circumstances  not  necessaty 

to  advert  to.     That  was  every  day's  practice. 
As  to  the  As  to  that  point  which  most  materially  concerns  us  now,  the 

oTevidenclf  admission  of  captors'  evidence  to  show  probable  cause  of  capture 
there  was  no  where  vcxation  and  misconduct  were  not  imputed,  there  was  do 
ever!^^  ^         coursc  of  practice  at  all ;  and  for  the  best  of  all  reasons,  because 

there  was  no  case  in  which  it  was  necessary  to  determine  the 
point,  or  to  introduce  such  evidence ;  the  Court  refusing  to 
condemn  without  asking  for  captors'  evidence.  I  therefore 
know  no  precedent  for  its  introduction,  and  I  know  of  no 
authority  for  its  introduction,  except  what  I  have  already 
stated  that  I  heard  Lord  Stowell  declare,  and  which  I  have 
mentioned  in  the  case  of  the  **  Wilhelmiua.'"  {a) 

Upon  this  very  important  question  their  Lordships  have 
expressed  no  opinion,  and  I  shall  abstain  from  doing  so  until  it 
becomes  absolutely  necessary  ;  for  this  question  is  beset  still  with 
the  most  serious  dif&culties.  Great  mischief  must  arise  from 
the  admission  of  captors'  evidence,  and  gross  injustice  from  iU 
universal  exclusion. 
The  admission  Now,  the  admission  would  occasion  delay,  expense,  and 
ofsuchevi-       doubt, — doubt  as  to  what  may  be  the  decision  which  justice 

dence  would  "^  •' 

occasion  great  (a)  "  Elize;'  otherwise  "  Elise  Wilhelmine;'  2  Ecc.  &  Adm.  81. 
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requires.     There  is  always  diflSculty  in  deciding  between  con-      ,  ^^^^'  . 
flicting  affidavits.     How  enormously  would  that  difficulty  be     Admiralty 
enhanced  when  the  affidavits  came  from  persons  all  interested     ^"'^  Court. 
in  the  result ;  and  for  the  most  part,  as  relates  to  the  claimant,  the 

prepared  abroad,  and  from  translations  also.     Those  who  re-  **  Lkccadb." 
member  the  last  war  know  full  well  to  what  extent  the  manu-      Judgment 

facture  of  papers  and  evidence  was  carried.  expense, 

Then  take  the  other  alternative,  the  refusal  to  admit  captors'  ^^'.f^^ 

evidence.     The  captors  then,  whatever  may  be  the  truth  of  the  i^  rejection 

case,  will  be  left  wholly  at  the  mercy  of  the  claimants.     Our  would  be  an 

.,  .  ,  .  J  ,    ^   injustice  to 

expenence,   even  m  this  war,  shows   in   some  degree   what  the  captors, 
would  then  be  the  state  of  the  case.     Look  at  the  case  that 
came  before  me,  the  "  Odessa.^^     What  an  array  of  papers  to 
prove  a  national  character,  which,  by  the  claimants,  was  dis- 
claimed I     What  a  mass  of  evidence  to  support  such  papers ! 

Take  the  case  of  blockade.  Those  who  command  our  cruizers 
are  bound  by  their  orders  to  detain  vessels  bound  to  blockaded 
ports  attempting  to  break  a  blockade.  The  place  of  capture  is, 
perhaps,  the  most  essential  question ;  the  depositions  may  be 
contrary  to  the  truth,  and  often  have  been;  the  place  of  capture 
may  be  much  nearer  to  the  blockaded  port.  The  captors  are 
shut  out  of  all  proof.  Precisely  the  same,  it  may  be,  as  to  the 
course  which  the  vessel  pursued.  So  as  to  an  attempt  to 
escape.  It  appears  to  me,  therefore,  that  to  subject  the  cap- 
tors to  costs  and  damages  without  giving  them  the  opportunity  of 
explanation  would  at  least  savour  of  injustice.  Remember,  too, 
how  severely  Lord  Stowell  blames  the  cruizers  in  the  case  of 
the  Havre  Blockade  for  not  enforcing  it.  "How  severe  he  is 
upon  officers  in  command  of  her  Majesty's  cruizers  for  not  doing 
what  it  was  their  duty  to  do.  In  vain  it  is,  he  said,  for  the 
Government  of  this  country  to  impose  a  blockade,  if  those  to 
whom  it  is  entrusted  will  not  fulfil  the  duty  they  undertake  to 
perform.    That  is  the  case  of  the  ^^  Juffrow  Maria  Schr(Bder.^\a) 

In  fact,  the  captors  are  placed  between  two  fires ;  and  at  the 
same  time  their  lips,  even  for  self-defence,  would  be  closed.  It 
may  be  for  reasons  like  those  that  Lord  Stowell  said  he  mighty 
perhaps,  at  times  have  been  too  favourable  to  them. 

Again,  however,  we  are  bound  to  look,  in  this  Court  at  least.  The  Court  is 
to  the  preservation  of  the  just  rights  of  the  belligerent.     None  ^"''^^^  .1^ 
is  more  essential  to  the  interests  of  Great  Britain  than  the  right  belligerent 
of  blockade.     The  right  of  seizing  enemy's  property  on  board  blockade- 
neutral  vessels  has  been  parted  with, — so  far  there  is  a  change  of 
circumstances ;  but  I  am  at  a  loss  to  conceive  that  such  conces- 

(a)  3  C.  Rob.  157. 
B  2 
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eion  on  the  part  of  Great  Britain  ought,  in  the  Blightest  d^ree, 
to  relax  the  exercise  of  the  right  of  blockade. 

But  if  upon  claimants'  evidence  alone,  a  cruiser  would  be 
condemned  in  costs  and  damages,  will  any  man  rationally 
expect  a  blockade  would  be  adequately  enforced?  £ven  in  this 
war  occasions  are  not  wanting  in  which  our  cruizers  have  been 
accused  of  not  uniformly  and  efficiently  performing  thdr 
arduous  duties. 

So  much,  then,  upon  the  question  of  refusing  captors'  evi- 
dence altogether.  I  have  addressed  myself,  it  will  be  recollected, 
to  the  difficulties  and  dangers  of  captors,  and  to  the  injustice  of 
excluding  them. 

Suppose,  however,  a  middle  term  was  adopted,  that  captors' 
evidence  in  exoneration  of  themselves  might,  in  certain  cases,  be 
received  against  the  depositions  and  ship's  papers,  how  would  it 
be  possible  within  the  bounds  of  any  human  power  to  draw  the 
line  ?  Would  it  not  be  a  question  of  dispute  and  discussion  in 
every  case  ?     And  then  again  come  delay  and  expense. 

It  may  be  for  these  and  many  other  reasons  which  presented 
themselves  to  the  wbdom  and  sagacity  of  Lord  StoweU^  that, 
with  scarcely  an  exception  —  and  then  only  when  particular 
circumstances  warranted  it  —  he  adhered  most  pertinaciously 
to  the  great  rule  that  the  case  should  be  heard  on  the  claimants' 
evidence,  and  restitution  should  pass  without  admitting  captors' 
evidence ;  —  that  with  equal  fixity  of  purpose  he  did  not  decree 
costs  and  damages,  save  in  most  special  cases. 

Having  now  fully  explained  my  general  views  on  this  ques- 
tion of  costs  and  damages,  and  having  endeavoured  to  ascertain 
to  what  purport  and  effect  the  Lords  of  Appeal  have  expressed 
their  opinion  in  the  case  of  the  *'  O&tsee^^  I  now  proceed  to  the 
facts  of  the  case  before  me  in  the  ''  Leucade ; "  and  here  I 
gready  regret  to  say  I  must  proceed  on  the  assumption  that  I 
am  right  in  the  conclusion  to  which  I  come  that  the  subjects  of 
the  Ionian  states  were  at  liberty  to  trade  with  Russian  ports 
not  under  blockade.  I  must,  I  say,  assume  I  am  right  in  my 
solution  of  a  question  of  great  novelty,  doubt,  and  difficulty. 

There  are  three  modes  of  disposing  of  this  case ;  —  first, 
simple  restitution ;  secondly,  costs  and  damages ;  thirdly,  to 
allow  the  captors  to  give  explanatory  evidence.  Assunoiing  for 
the  moment  that  this  ship  was  seized  only  on  the  ground  of  her 
being  an  Ionian  vessel  trading  with  Russia — and  which  trading 
I  have  held  to  be  lawful  —  ought  costs  and  damages  to  be 
decreed  under  such  circumstances?  I  put  the  proposition 
simply. 

If  that  is  the  decree  I  must  pronounce,  assuredly  I  must 
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foand  my  judgment  on  the  case  of  the  "  Ostsee  ^  exclusively^      ,  ^^^^'  , 
and  not  on  any  authority  or  practice  with  which  I  was  before     Admiraltt 
acquainted.     Under  these  circumstances,  it  behoves  me  to  be-   ^"^^  Couet. 
stow  the  greatest  puns,  and  to  exercise  the  greatest  caution,  in         rpg, 
my  endeavour  to  ascertain  the  true  intent  and  purport  of  that    "  Lbucadb,* 
judgment,  and  to  apply  its  principles  to  this  case  as  their  Lord-      Judgment 
ships  would  wish  them  to  be  applied  if  they  were  adjudicating 
on  this  case  in  the  first  instance. 

Now,  if  I  fail  in  any  particular,  I  may  on  the  one  hand  im- 
pose a  liability  on  the  captors  which  that  decision  did  not  intend 
to  impose ;  on  the  other,  I  may  relieve  the  captors,  and  in  so 
doing  incur  the  blame  of  not  giving  full  effect  to  the  judg- 
ment of  their  Lordships,  —  an  error  I  am  most  anxious  to 
avoid. 

I  proceed,  then,  on  this  principle :  what  the  decision  of  the  The  Coait 
**  Ostsee  "  has  clearly  decided,  that  I  do ;  as  to  what  may  be  left  foUow^Se  ^ 
in  doubt,  I  shall  be  guided,  as  I  have  said,  in  my  judgment  by  ^'Osuee** 
all  the  principles  and  practice  carried  into  operation  by  Lord  clear,  but 
StoicelL     As  in  the  one  case  I  shall  rigidly  carry  out  all  the  ^^ff®  **  ** 
directions  I  receive  from  the  Superior  Court,  so  in  the  other,  I  must  be 
shall  not,  till  commanded,  depart  one  iota  from  what  I  believe  frin^l^fmd 
was  the  practice  established  under   the  authority   of    Lord  practice  laid 

o^        77  down  by  Lord 

StowelL  ^      stoweU: 

I  must  now  again  advert  to  that  most  important  passage  in  The  doctrine 
the  case  of  the  ''Ostsee,''  already  cited  :  «  The  result  of  all  these  ^|5®  "  ^*'" 
authorities."  (a)     I  need  not  read  it  over  again. 

I  presume  that  this  passage  is  meant  to  be  not  only  a  state- 
ment of  their  Lordships'  opinion  as  to  what  was  the  result  of 
the  authorities,  but  to  be  also  a  declaration  of  their  adoption  of 
it,  as  the  rule  which  they  intend  to  establish. 

The  first  question  then,  is,  as  to  the  meaning  of  this  passage.  The  peculiar 
Then,  confining  my  observations  to  the  ship  alone,  there  must  the  Ionian 
be  circumstances  connected  with  it  afibrdinir  a  reasonable  ground  ^^  afiPorded 

^  re&flonable 

for  the  belief  that  upon  further  inquiry  she  would  prove  to  be  ground  for 
lawful  prize.     If  this  paragraph  admit  of  no  qualification,  I  am  ^®  belief  that 
of  opinion  that  I  am  not  called  upon  to  condemn  the  captors  in  be  lawM 
costs  and  damages ;  because  it  appears  to  me  that  the  peculiar  ^^^^ 
condition  of  the  Ionian  flag  was  such  as  to  afford  a  reasonable 
ground  for  the  belief  that  the  ship  would  prove  lawful  prize. 
I  allude  to  the  connection  of  the  Ionian  islands  with  Great 
Britain,  to  the  fact  of  the  Ionian  flag  being  joined  to  some  ex- 
tent with  the  British,  and  to  all  those  notorious  facts  and  cir- 
cumstances which  have  lately  been  the  subjects  of  much  dis- 
cussion. 

(a)  2  Eccl.  &  Adm.  174. 
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But  if  the  paragraph  I  have  read  is  intended  to  have  another 
construction^  —  to  mean  circumstances  importing  some  fault  or 
defect,  or  some  apparent  fault  or  defect,  in  or  about  the  ship, 
and  that  such  a  state  of  things  only  can  excuse  a  captor  from 
costs  and  damages,  then  I  think  that  the  mere  fiict  of  bearing 
Ionian  colours,  and  being  an  Ionian  vessel,  cannot  possibly  be 
deemed  a  fault  or  apparent  fault ;  and  in  that  view  of  the  case, 
I  should  be  bound  to  decree  costs  and  damages. 

Looking  at  the  whole  of  this  judgment,  I  entertain  a  most 
serious  doubt  as  to  what  construction  I  ought  to  put  on  their 
Lordships'  expressions. 

There  follows  a  passage  from  ]  Mr.  Justice  Story,  to  the 
effect  that  the  captors  will  be  excused,  if  there  be  a  reasonable 
suspicion  of  illegal  traffic,  or  a  reasonable  doubt  as  to  national 
character,  or  as  to  the  legality  of  the  conduct  of  the  parties.  I 
am  of  opinion  that  there  was  a  reasonable  suspicion  of  illegal 
traffic  in  this  case,  but  whether  their  Lordships  adopted  the 
passage  I  have  quoted  in  this  meaning,  I  really  do  not  know. 

I  must,  however,  notice  other  parts  of  this  judgment.  Their 
Lordships  cite  the  case  of  the  ^^  Betsey  ^\d)y  and  of  the 
"  Luna  "  (i),  and  then  observe,  **  If,  however,  these  cases  be  held 
to  establish  the  principle  that  there  may  be  questions  of  so  much 
nicety  in  the  construction  of  public  documents,  or  the  deter- 
mination  of  unsettled  points  of  law,  as  to  exonerate  captors 
from  what  would  ordinarily  be  the  consequence  of  their  mis- 
take, they  will  not  much  assist  the  argument  of  the  respondents 
here,  where  no  questions  of  law  of  any  kind  appear  to  have 
existed."  (c) 

I  am  of  opinion  that  the  present  case  did  involve  a  question 
of  much  nicety  in  the  construction  of  a  public  document,  and 
the  determination  of  unsettled  points  of  law.  But  whether 
their  Lordships  intended  to  adopt  this  principle  of  justification 
or  not,  I  am  wholly  at  a  loss  to  determine,  because  the  passage 
is  put  hypothetically ;  and  I  really  do  not  know,  and  cannot 
conceive,  whether  it  was  intended  to  affirm  or  to  controvert 
the  doctrine. 

As  the  claimants  have  founded  their  claim  for  costs  and 
damages  on  the  case  of  the  **  Ostsee^^  I  have  for  that,  as  well  as 
other  reasons,  examined  it  with  as  much  care  as  I  could  bestow. 
The  result  is,  that  in  my  opinion,  the  question  which  I  have 
now  to  decide  is  not  governed  by  the  judgment  in  the  case  of 
the  "  Ostsee,'^  but  that  the  utmost  that  can  be  urged  in  this 
respect  on  behalf  of  the  claimants  is,  that  the  question  is  left 
altogether  open. 


(a)  1  C.  Eob.  93. 


(b)  I  Edw.  100. 


(c)  2  Eccl.  &  Adm.  182. 
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Then,  if  the  question  be  left  doubtfuli  and  consequently,  I      ,  ^^^^'  , 
am   entitled   to   pronounce  my  own  opinion  unrestrained  by     Admibaltt 
superior  authority,  I  have  not  the  slightest  hesitation  as  to  the  ^"^'  Court. 
decision  to  which  I  should  come.     I  have  no  hesitation  in  ad-  xhs 

hering  to  the  course  pursued  in  former  wars,  and  in  pronounc-    "  Leucadb.* 
ing  that  judgment  which  I  am  certun  Lord  Stowell  would  have      Judgment. 
pronounced,  and  therefore,  in  refusing  to  condemn  the  captors  The  Court, 
in  costs  and  damages  on  the  ground  relied  on  by  the  claimants,  following  the 
It  is  my  confident  belief  that  if  this  question  had  been  raised  {^'^^"^ 
before  Lord  Stowell  he  would  not  have  allowed  it  to  occupy  five  cannot  con- 
minutes  of  his  most  valuable  time.  ^r^J^J*^!. 

capton  in 

I  should  have  thought,  under  ordinary  circumstances,  that  I  costs  and 
should  now  have  discharged  my  duty,  and  that  it  would  not  be  ^^*™*8^ 
necessary  for  me  to  travel  further  into  the  facts  of  this  case ; 
but,  as  probably  this  case  may  be  appealed,  and  my  judgment 
upon  the  point  I  have  just  discussed  may  be  deemed  unsound, 
—  and  there  are  not  wanting  passages  in  the  judgment  in  the 
case  of  the  *^  Ostsee^  which  create  in  my  mind  great  distrust 
as  to  the  conclusion  to  which  I  have  come, —  I  deem  it  but 
just  to  the  captors  to  mention,  —  I  deem  it  right  to  mention, 
other  grounds  on  which  they  have  founded  their  right  to  be 
exempted  from  costs  and  damages. 

For  this  purpose  I  must  consider  the  ^^  Leucade  "  as  a  neu-  The  yarioos 
tral  vessel,  and  in   that  character  entitled   to   sail  either  to  S^efeSS"^* 
Taganrog   or  Trebizond.     Counsel  argued,  and  I  think  with  urged  by  the 
great  truth,  that  the  foundation  of  the  seizure  of  this  vessel  was,  Sve^been 
that  she  was  an  Ionian  vessel  going  to  a  Russian  port ;  but  it  insufficient  to 
does  not  appear  to  me  to  follow,  necessarily,  that  if  that  ground  ground  of 
fails  to  justify  the  captors,  there  may  not  be  other  circum-  '^^^^'^ 
stances  to  excuse  the  captors  from  a  condemnation  in  costs  and 
damages. 

The  question,  then,  is  one  of  fact  Are  there  other  circum- 
stances to  justify  the  detention  or  to  show  probable  cause  for 
the  seizure  ?  This  is  not  very  easy  of  solution ;  for  if  this 
vessel  ought  to  have  been  deemed,  by  the  cruizers  which  cap- 
tured her,  entitled  to  a  neutral  character,  then  all  that  related 
to  her  destination,  there  not  being  any  blockade  in  the  neigh- 
bourhood, could  be  of  no  importance ;  and  the  case  comes  very 
much  to  this :  if  the  captor  institutes  an  investigation  which, 
turn  out  which  way  it  will,  will  not  afford  probable  cause  for 
seizure,  can  he  avail  himself  of  the  fact  that  the  neutral  vessel 
endeavoured  to  evade  his  inquiry,  and  that  by  means  which 
would  not  be  justifiable  if  the  object  of  inquiry  was  well 
founded  ?  In  former  wars,  no  doubt,  the  captors  would  be  held  For  the  pre- 
justified ;  but  their  suspicion,  attaching  to  the  conduct  of  the  fr^m^f^mer 
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aomiraltt 
Pbizb  Coobt. 


The 

•*  Lbucaoe." 

JvdgmenU 

wars  in  the 
adoption  of 
the  principle 
of"  free  ships 
make  free 
goods." 


Bfaipi  might  attaoh  to  the  cargo ;  and  if  not  proved  to  be  neutral 
property,  such  cargo  would  be  liable  to  condemnation.  No 
such  reason  exists  in  the  present  war,  as  "  free  ships  make  free 
goods."  There  cannot,  in  such  a  case,  be  inquiry  as  to  the  pro- 
perty in  the  cargo. 

It  is  said  that  this  vessel  was  sailing  wide  of  her  asserted 
destination ;  that  she  had  no  log ;  that  there  were  other  defects 
in  her  papers ;  that  she  had  deceived  the  British  authorities ; 
that  her  ostensible  destination  was  Trebizond,  but  her  real 
destination  was  a  Russian  port. 

Now,  assuming  all  these  facts  to  be  true,  neither  any  single 
one  nor  all  put  together  would  furnish  a  legal  ground  for  the 
condemnation  of  a  neutral  vessel.  I  incline  to  think,  upon 
the  best  consideration  I  can  give  to  the  judgment  in  the 
**  Ostsee^  that,  according  to  that  decision,  these  circumstances 
would  not  be  held  to  furnish  probable  cause  for  seizure ;  but  as 
I  have  declared  my  opinion  on  the  leading  question  that  the 
captors  are  not  liable  to  be  condemned  in  costs  and  damages,  I 
do  not  think  that  I  am  called  on  to  say  more.  Should  this 
case  travel  to  the  Privy  Council,  their  Lordslups  will  put  their 
own  construction  on  the  judgment  in  the  *^  OtUeet^  and  its 
applicability  to  the  circumstances  I  have  been  discuasing.  I 
leave  this  part  of  the  case. 

The  conclusion  to  which  I  have  come  disposes  of  the  question 
of  evidence  from  the  captors;  and  I  will  conclude  this  judg- 
ment by  observing  that  it  is  most  probable  that  this  case  and 
many  others  will  be  appealed,  and  I  shall  then  have  the  bene- 
fit of  the  opinions  of  their  Lordships  upon  some  of  the  many 
difficulties  which  may  beset  my  course ;  and  I  entertain  a  con- 
fident hope  that,  l^  the  new  light  which  the  superior  wisdom 
and  knowledge  of  their  Lordships  will  shed  on  these  em- 
barrassing questions,  I  may  be  able  to  effect  that  which  is  the 
great  desideratum  of  a  Court  of  Prize  —  preserve,  undi- 
minished, the  rights  of  the  subjects  of  neutral  states  without 
derogating  from  rights  equally  sanctioned  by  the  Law  of 
Nations  —  the  rights  of  belligerent  powers ;  and  so  reconcile 
the  abstract  principles  of  justice  with  practicability. 

Proctors :  for  the  captors.  The  Queen^s  Proctor ;  for  the 
claimants,  Orme. 


This 
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IMS. 

' . ' 

Thb  High 

COUBT  OF 

THE  "  HOPEWELL."  Admibaltt. 

March  10. 

was  a  suit  for  salvage,  instituted  by  the  owners  and  Salvage.   The 
crews  of  the  yawl  "  Mosquito,"  the  life-boat  •*  Prince  Albert,"  ^XXTS' 
and  the  steamer  "  BeaQon,**  belonging  to  the  Trinity  Corpora-  sm,  bat 
tion,  for  services  rendered  to  the  "  HopeweU,"  which  was  dis-  Jo  th^com- 
covered  by  the  steamer,  deserted  by  the  crew,  on  the  south  end  piftion  of  the 

of  the  Hasbro'  Sand,  on  the  morning  of  the  18th  of  April  Ticerhaying 

2354^  suffered  loss 

by  a  long 

She  was  got  off  and  brought  into  Lowestoft  harbour ;  her  detention  of 

value,  with  her  cargo  of  coals,  was  agreed  at  1705i,  less  105/.,  ^e/at^riT^'''*' 

the  charges  and  fees  of  the  Keceiver  of  Droits.  bated  to  the 

In  consequence  of  negotiations  and  circumstances  which  are  deducted  2^^ 

fully  detailed  in  the  judgment,  the  vessel  was  detained  in  cus-  ^^  "ttch  loss* 

tody  until  the  9th  of  August.     On  the  8th  of  June,  the  owners  ui  Court  2752. 

tendered  534/.,  being  one  third  of  the  airreed  value,  which  was    ^^^J  [^ 

/.111  /.I  1  ,1  /.I      *h**  whether 

reiused  by  the  agent  of  the  salvors ;  but  the  proctor  for  the  the  detention 

owners  tendered  only  275/.,  and  alleged  that,  by  the   vexa-  ^^^he^' 
tious  conduct  of  the  salvors,  the  owners  have  been  unjustly,  salvors  or  not, 
vexatiously,  and  unnecessarily  deprived  of  the  profit  arising  ©o^drnf" 
from  the  employment  of  the  said  barque,  and  thereby,  and  by  compensate 
the  extra  charges  and  expenses  to  which  they  have  been  put,  ^^  loss^out  of 
sustained  an  actual  loss  of  260/.,  or  thereabouts ;  and  th€U  he  ^®  ^^^  ^^ 
had  tendered  the  sum  of  275/.,  being  the  difference  or  there-  salvage  ser- 
abouts  between  the  sum  of  534/.,  previously  tendered,  and  the  ^^^' .  .. 
loss  they  have  sustained  by  the  misconduct  of  the  salvors,  &c     detention 
Dr.  Haggard  and  Dr.  Jenner  appeared  for  the  salvors.  SToiraSra' 

Tlie  QueetCs  Advocate  and  Dr.  Bayford,  for  the  owners,  were  ignorance  of 
caUed  upon  to  begin.  '^^^„;ff 

the  course  of 

Dr.  Lushington.    In  this  case  it  would  have  been  of  advan-  uiereunder. 
tage  to  tlie  owners  if  they  had  caused  the  Act  of  Parliament  (a)  to 
be  read  in  the  first  instance,  when  the  property  was  brought  into        **  y'WJi/. 
Lowestoft.     It  appears  to  me  clear  that  by  the  Act  tliere  are  The  Receiver 
two  modes  whereby  the  owners  might  have  taken  the  sliip  out  ^ound  to  gi^e 
of  the  custody  of  the  Receiver  of  Droits.     One  was  by  satisfy-  ^P  the  custody 
ing  him  that  the  salvors  had  been  reasonably  compensated  for  either  on  the 
their  services,  for  which  purpose  it  would  have  been  necessary  wl^o"  ^»n« 

'  »■      ^  ''    compensated, 

to  have  the  assent  of  the  salvors  themselves,  or  some  person  or  upon 
competent  to  act  for  them ;    the  other,  by  giviiij^  reasonable  J^^^^J^in* 
security,  to  the  satisfaction  of  the  Receiver.     With  this  the  offered  to 

him. 

(a)  9&  10  Vict.  0.99. 
E.  &  A. — VOL.  II.  S 
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Ths  High 

COUBT  OF 

Admibaltt. 

Thk 
•*  HoPBWEu:..'' 

Judgment 

The  owners 
ask  the  Conrt 
to  prononnce 
for  a  sam  less 
than  their 
offer  bj  260/^ 
on  the  ground 
that  snbse- 
qoeot  to  their 
service  the 
salvors  un- 
necessarilT 
detained  tne 
ship. 

There  is  no 
precedent  for 
such  a  course. 


The  Court 
would  in  manj 
cases  have  no 
means  of  fairly 
calculating 
such  deduo- 
tlons. 


salvors  had  nothing  to  do.  The  owners  have  only  a  plain 
straightforward  course  to  pursue  —  to  offer  reasonable  securitr, 
—  and  the  Receiver  would  be  bound  to  accept  it ;  if  he  had 
then  refused  to  restore  the  vessel  to  the  owners,  he  would 
have  violated  the  Act  of  Parliament. 

As  to  the  circumstances  of  the  case  itself,  there  appears  a 
novel  point — in  fact,  it  is  the  first  time  it  has  been  brought 
forward  in  this  Court.  A  tender  of  275L  has  been  made  by 
the  owners,  who  have  deducted  from  their  original  offer  of  534i!. 
the  sum  of  2602. ;  this  they  have  done,  asking  the  Court  to 
pronounce  for  this  sum  less  than  the  previous  offer,  on  the  prin- 
ciple that  the  Court  may  in  this  way  compensate  them  for  a  loss 
they  allege  themselves  to  have  incurred  by  the  improper  deten- 
tion of  this  vessel  by  the  salvors  after  the  salvage  service  was 
performed.  I  will  assume,  for  the  purpose  of  the  present  dis- 
cussion, that  there  has  been  an  improper  detention  by  the  act 
and  intention  of  the  salvors.  Now,  to  the  best  of  my  memory,, 
there  never  was  a  precedent  in  which  the  Court  has  been  asked 
to  act  on  this  principle.  There  have  been  many  cases,  indeed, 
in  which  the  Court  has  made  a  deduction  from  the  amount  of 
salvage  it  would  otherwise  have  given,  on  account  of  neglect 
or  mismanagement,  or  other  improper  conduct  in  the  salvors 
in  the  performance  of  the  service,  and  up  to  the  time  when  the 
salvors  had  ceased  to  have  legal  custody  of  the  property  salved 
—  the  improper  detention  of  property  prior  to  that.  I  think 
one  case  had  that  ingredient ;  but  there  has  been  no  case,  to  my 
knowledge,  where  a  deduction  has  been  made  from  salvage  re- 
ward on  account  of  imputed  misconduct  after  the  property  was 
out  of  the  custody  of  tiie  salvors.  I  will  not  undertake  to  say 
that  no  such  case  has  occurred,  but  I  have  no  recollection  of  it, 
and  I  can  find  no  note  of  such  a  case.  On  a  further  conaiderar 
tion,  since  this  case  was  opened  by  her  Majesty* a  AdvoccUe, — and 
on  this  account  I  desired  him  to  begin, — I  remain  of  my  original 
opinion,  that  I  cannot  deduct  from  the  salvage  compensation 
anything  on  account  of  such  imputed  misconduct,  assuming  it 
to  be  true. 

I  doubt  whether  it  is  fairly  within  the  province  of  the  Cooit 
to  take  such  matters  into  its  consideration  at  all  for  suoh  a  pur- 
pose ;  it  would,  in  many  cases,  be  extremely  difficult  to  estimate 
what  ought  to  be  the  deduction  on  account  of  such  misoonduct 
after  the  service  was  performed.  In  some  cases  the  damages 
or  inconvenience  to  the  owner  might  be  great,  yet  the  miscon- 
duct venial.  I  could  not,  in  many  cases,  accept  the  amount  of 
loss  which  might  be  incurred  by  particular  circumstances  as  a 
criterion,    nor   could    I   find   any   other   satisfactory   criterion 
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whereby  to  mulct  such  improper  conduct  in  a  particular  sum.         ^^^^' 
I  am  aware  that,  on  the  present  occasion,  it  is  calculated  on  the     Ths  High 
actual  loss  that  has  occurred.    Besides,  there  is  another  reason :      Co^'Rt  of 

parties  would  be  necessarily  led  into  expensive  and  protracted        

litigation,  which,  in  salvage  cases,  it  has  ever  been  the  policy  of         The 
this  Court  to  avoid.     To  these  considerations  1  may  add,  that 
it  is  only  on  a  very  few  rare  occasions  that  there  could  be  any      •^«4rw«^ 
pretext  for  asking  the  Court  to  act  on  such  principles,  for  in  all  ^^°ers  would 
ordinary  cases,  the  owners  would  be  protected  by  the  fear  which  protected  from 
the  salvors  would  have  of  not  receiving  their  costs.     This  is  the  detenlKr' 
proper  and  usual  check  which  the  Court  imposes  on  all  salvors  the  salvors* 
who  are  unreasonable  in  their  demands,  or  vexatious  in  their  theircoste."^ 
conduct,  with  regard  to  the  recovery  of  salvage. 

For  these  reasons  I  must,  in  the  present  case,  pronounce  The  tender  is 
against  the  tender,  the  sum  tendered  being,  in  the  estimation  of  >°»"ffi<^i?°^  ^^r 

°  •  '  .  ,  the  services 

the  owners,  less  than  the  real  value  of  the  services  rendered.  rendered  in 

I  cannot  but  add,  in  making  these  observations,  that  though  I  |>f\he^wn^ 

have  said  on  the  present  occasion  I  assume  that  the  salvors  themselves. 

were  to  blame  for  this  detention,  and  that  the  loss  may  have  ^°  *^'"  *^ 

_  .     «       the  detention 

been  occasioned  by  their  misconduct,  yet,  I  only  assume  it  for  and  conse- 
the  purpose  of  argument ;  because,  in  point  of  fact,  looking  to  Ji^^not^cca- 
the  Act  of  Pariiament,  on  which  I  have  already  commented,  sioned  by  the 
there  is  nothing  required  to  be  done  by  the  salvors,  the  Act  ^  ^""*' 
requiring  neither  assent  nor  consent  for  the  restitution  of  the 
property,  for  the  owners  are  entitled  to  it  without  any  reference 
to  the  salvors  whatever. 

The  next  consideration  is,  what  sum  ought  the  Court  to  The  original 
allot  to  the  parties  ?     The  admitted  value  of  the  property  salved  owners  was 
is  1700/.,  less  the  Receiver's  costs  as  agreed  by  all  parties.  »n»pl«- 
Now,  looking  only  at  the  affidavits  of  the  salvors  themselves, 
and  viewing  such  affidavits  as  the   experience  of  the   Court 
accustoms  it  to  do ;  seeing,  also,  that  however  valuable  these 
services  were  to  the  owners,  they  occupied,  as  salvage  services, 
a  period  of  twelve  hours  only ;  and  recollecting,  also,  that  the 
vessel  which  was  employed  on  this  occasion  was  the  property  of 
the  Trinity  Board,  and  the  Trinity  Board  claim  no  salvage  on 
account  of  that  vessel,  I  am  very  clearly  of  opinion  that  one 
third  of  the  value  of  this  ship  and  cargo  is  an  ample  com- 
pensation. 

I  must  go  further.     As  the  owners  offered  to  pay  the  amount  If  the  salvors* 
of  534i  in  the  first  instance,  and  it  was  not  accepted,  1  will  Jf^tiJ^^pj^y  ^^" 
first  consider  why,  according  to  the  ordinary  mode  of  proceed-  ae<;ept  it,  the 
ing,  I  should    give  the  salvors   their  costs.      What  was  the  ^j^  ^^le 
reason  why  this  tender  was  not  accepted,  supposing  it  to  be,  salvors, 
as  I  consider  it,  an  ample  remuneration  ?     Mr.  Clark  would  not 


s  2 
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^^^"  ^  aooef4  it,  oo  tbe  groaiid  that  he  iras  ikot  jefldfiad  ia  donis  » 
a»  the  agefit  of  the  fltlrora,  on  jceooat  of  wyt  kaviag 
power.  That  vae  a  matter  eatirdj  tar  Hr.  Clark'*  01 
ment.  I  cannot  tdl  to  what  extent  the  ndvoK  sntlKanDd  Hi: 
Clark.  Tbej  might  have  given  him  genenl  power,  nr  have 
reetricted  him  to  the  perfonnanoe  of  an  infiTidoal  acL  I  aa 
not  aware  that  anv  agent  i*  boond  to  pexform  nar  net  thai  he 
doee  not  oooader  himself  strietl j  bonnd  to  do  br  tke  inttroe- 
tkm  of  his  principaL  Bat  with  reapect  to  the  aaiwan  themBclTCL 
if  after  having  commenced  a  djamwaon  na  to  tlie  aali^age  to  hi 
giren,  whether  it  riioald  be  two  fifths  or  one  tiuni,  they  chooae 
to  go  to  eea  without  appointing  a  proper  pcraon  with  ade- 
quate anthoritj  to  act  on  their  part,  and  conaeqoentiy  it  if 
out  of  the  power  of  the  ownen  of  the  ship  and  cargo  to  make  a 
tender,  I  shall  hold  the  Uame  to  rest  at  the  diMv  <if  the  aidfen. 
It  appeans  to  me  I  most  consider  thia  tender  was  dnlj  mmit,  tnd 


^^j         it  was  refused,  and  that  all  the  consequences  of  refiiBBl  BB^t 


tke  Mue-         necessarily  fall  back  on  the  salvora.     This  is  tlie  ooone  I  hare 
^^      always  eodeaTonred  to  follow,   namely,  never   to  give  oHte 


hn  apoa  tke      where  ssItotb  might  have  had  fuUand  ample  compensatian  with- 
out any  litigation  at  alL     Upon  the  present  occasion,  howerer, 
it  has  been  said  that  the  salTotB  were  i^aced  in  a  peculiar  poatioo, 
because  the  tender  made  now  is  not  the  tender  of  the  sua 
The  Govt        originally  offered,  but  a  tend^  of  a  much  less  sum.     No  doobt 
*^^^^^       this  was  an  irregular,  and,  as  I  think,  an  erroneooB  proceeding; 
tbat  vberercr    but  it  does  not  appear  to  me  essentially  to  alter  die  Tiew  I  hare 
^^^^2^^     taken  of  the  case,  which  is  this,— a  Tiew  whidi  I  should  be  xtrj 

diflScult  to  be  displaced  ftom,  —  that  whereTcr  salvon  can  htte 

^^1^       the  compensation  which  the  Court  holds  afterwards  to  be  ftiDaDd 

peoettm.^      ample,  and  with  which  they  ought  to  be  satisfied,  I  will  ner^ 

give  costs. 


oerer  giret 


The  nlron  The  effect  of  gi^ii^  costs  would  be  to  induce  persons  to 

SS^°]!^7^       reject  adequate  tenders,  and  the  consequence  would  be  a  great 


injury  to  the  owners.     Therefore,  most  undoubtedly,  on  the 
present  occasion,  I  shall  not  gire  the  salvors  their  costs. 
Bateaasotbe        Then   there   renwns  this  question,  whether  there   is  any 
i^c^  charge  of  misccmduct  which  requires  me  to  mulct  the  advon 

in  the  costs  of  the  proceeding.     I  apprdiend  Uiere  are  many 
reasons  why  I  should  do  no  such  thing. 
The  owners  In  the  first  plaje,  I  think  the  owners  have  gcme  on  blunderiiig 

hare  adopted     throughout  the  ca««e  in  an  extraordinary  manner.     Whether 
coone  they  have  been  aided  in  this  blundering  by  any  misoonceptioii 

*^'**^*^"''       on  the  part  of  the  Receiver  of  Droits,  it  ia  not  my  duty  to 

inquire.     I  do  not  think  that  he  did  'himself  miaconoeive  the 
matter.     He  seems  to  me  to  have  acted  in  aoooidnnee  with  the 
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statute.     I  think  that  the  owners  have  not  acted  with  great      ^  . 

discretion.     If  the  salvors  have  fallen  into  error  in  not  giving     The  High 
their  agent  sufficient  power,  I  think  that  is  an  error  into  which     ADwiLLMrT. 
the  owners  have  also  fallen.     They  allowed  their  agent  to  act        — 
with  insufficient  power ;   and  when  he  stipulated  to  give  two  „  „  '^""    „ 
fifths,  they  refused  to  confirm  this  arrangement,  and  the  con-       t,,j_,__. 
sequence  was  the  salvors  went  to  sea,  leaving  the  matter  in 
uncertainty.     Hence  arose  a  great  deal  of  the  confusion,  for  I 
can  call  it  by  no  other  name,  which  subsequently  occurred. 

There  is  another  matter  to  which  I  must  refer  which  has  In  the  fint 
been  commented  upon  by  the  counsel  on  both  sides.     There  is  owuen  got  the 
a  proceeding  on  the  part  of  the  owners'  agents  of  which  the  ^J^  ^ 
Court  must  express  its  disapprobation  —  I  mean  the  release  of  oeiTer't  cnt- 
the  vessel  on  the  23rd  of  June.     I  am  clearly  of  opinion  that  the  j^JijLJ* 
release  without  bail  was  obtained  from  the  Receiver  of  Droits  sappreMkm  of 
by  the  most  unjustifiable  concealment  on  the  part  of  the  owners  ^°^ 
of  a  roost  important  circumstance  —  the  repudiation  of  Mr. 
Clark ;  in  other  words,  the  release  was  obtained  by  fraud,  for 
suppresno  veri  is  as  bad  as  the  suggestio  faliL 

There  are  other  circumstances  upon  which  it  is  not  necessary 
to  comment.  The  judgment  of  the  Court  is  to  give  534/.  to 
the  salvors,  and  to  give  no  costs  on  either  side. 

Proctors :  Jenner  ;  and  Stokes, 


-♦— 


Thb  High 

COUBT  OF 

THE  «  LADY  WORSLEY."  Adkiraltt. 

AprU\%. 

1  HIS  was  a  suit  for  salvage,  instituted  by  Mr.  J.  Thompson,  important 
for  services  rendered  to  this  ship  on  the  coast  of  Africa  on  the  J^3^^* 
14th  of  January  1853.     The  circumstances  are  fully  set  forth  cargo  derelict 
in  the  judgment.  SfAfriS?^ 

The  owners  in  their  answer  admitted  that  certain  services  in      Claim  to 
the  nature  of  salvage  were  rendered  to  the  ship  by  Mr.  Thompson,  feited  by  the 
but  alleged  that  the  exertions  of  the  said  Mr.  Thompson  were  of  miwonduct  of 

,        ^^  ,  ,  the  salvor  id 

a  slight  and  nominal  character ;  that  such  salvage  services  ter-  retaining  pos- 
minated  when  the  "  Lady  Worsley"  was  brought  to  anchor  on  ^^'1^'^* 
the  21st  of  January  ;  that  notwitlistanding  the  same,  the  said  dealing  with 
Mr.  Thompson,  as  salvor^  retained  possession  of  the  said  ship  iJvSS!^'^ 
until  the  June  following,  when  she  was  given  up  to  an  agent      statememu 
sent  out  by  the  owners ;  that  the  said  Mr.  Thompson  and  Mr. 
Wylie  (acting  therein,  and  describing  themselves  as  joint  salvors) 

unjustifiably,  and  without  sufficient  notice,  sold  the  portions 

s  3 
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Thb  High 

Court  of 

Admibaltt. 


The  "  Lady 
WoasLBT." 

Statement 


of  the  cargo  salved^  instead  of  leaving  the  same  to  be  bartered 
for  palm  oil,  agreeably  to  the  instructions  of  the  owners  thereof, 
and  according  to  the  universal  custom  of  trade  there  prevailing ; 
that  the  owners  thereby  sustained  a  heavy  loss,  inasmuch  as  the 
goods  so  ^old  realised  only  38502L  I2s.  2iL,  whereas  the  invoice 
prices  thereof  amounted  to  4308/.  17 s.  lleL;  that  the  said  Mr. 
Thompson  and  Mr.  Wylie,  with  the  view  of  retaining  possession 
of  the  proceeds  arising  from  such  sale,  directed  that  the  bills 
drawn  for  the  payment  of  the  goods  sold  should  be  drawn  in 
their  fiivour  as  joint  salvors. 

Dr.  Addams  and  Dr.  Bayford  for  the  salvor ;  the   Queen^s 
Advocate  and  Dr.  Twiss  for  the  owner. 


JvdgmenL 

Tbtt  eircttiii- 
stances  of  Uie 
cas«. 


It  18  the 
bounden  daty 
of  agents 
abroad  to 
adopt  any 
means  in  their 
power  for  the 
prcserratioQ  of 


Dr.  Lushingtox.  The  present  suit  arises  out  of  the  fol- 
lowing circumstances :  —  It  appears  that  the  ship  proceeded 
against,  the  '^Lady  Worsley,"  on  the  14th  of  January  1853» 
got  fest  among  the  breakers  at  the  back  of  Breaker  Island,  at 
the  confluence  of  the  rivers  Bonny  and  New  Calabar.  She  had 
a  cargo  destined  for  the  African  trade,  and  was  the  property  of 
Harrison  and  Company,  merchants,  of  Liverpool.  After  the 
accident  she  became  derelict  —  what  species  of  derelict  is  a 
matter  for  consideration.  The  present  suit  for  salvage  is  insti- 
tuted by  one  individual  only,  Mr.  Thompson,  who  was  resident 
on  the  African  coast  as  the  agent  of  another  Liverpool  house, 
Messrs.  Horsfall  and  Company. 

It  appears  that  he  was  on  the  look-out  for  the  **  Garrow,"  a 
ship  belonging  to  his  employers,  when  he  discovered  the  "  Lady 
Worsley,"  abandoned  by  her  crew,  and  surrounded  by  natives, 
who  were  engaged  in  plundering  her.  The  natives  quitted,  but 
afterwards  returned ;  and  Mr.  Thompson,  being  unarmed,  could 
not  prevent  their  so  doing,  and  he  returned  to  Bonny.  So  that 
when  he  first  discovered  the  vessel  he  was  unable  to  take  pos- 
session, or,  in  fact,  to  assert  any  right  as  an  original  salvor. 

It  appears  that  at  Bonny  there  was  resident  also  Capt.  Wylie, 
who  was  the  agent,  and  bound  to  perform  the  duty  of  agent,  for 
this  house  of  Harrison  and  Company,  and  to  him,  with  great 
])ropriety,  Mr.  Thompson  communicated  the  circumstances  of 
the  case,  and  what  he  had  seen.  According  to  the  representa- 
tion of  Mr.  Thompson,  it  was  then  determined  that  a  joint 
effort  should  be  made  to  save  the  remains  of  the  ship  and 
cargo.  Here  I  must  observe,  that  immediately  Capt  Wylie 
was  informed  of  the  position  of  the  vessel,  it  became  his  bounden 
duty  to  take  any  means  in  his  power  for  the  preservation  of  the 
property  of  the  owners,  from  whom  he  was  receiving  his  wages. 

On  the  morning  of  the  15th,  Mr.  Thompson  and  Mr.  Wylie, 
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with  six  boats,  manned  with  forty-seven  hands,  proceeded  to  .  ^^^^'  , 
the  "  Lady  Worsley,"  and  found  several  hundreds  of  the  natives  The  High 
engaged  in  plundering  her ;  but  these  retreated  on  perceiving   x^^*][ltv 

the  force  brought  against  them.     Various  measures  were  pur-        

sued  for  the  purpose  of  saving  the  cargo.     The  vessel  was    T""  **  ^^^^, 
lightened,  and  was  found  to  be  lying  on  the  edge  of  the  rocks. 
Measures  were  taken  to  remove  her  into  deep  water,  and  with  ^""^ 

success.  She  was  eventually,  on  the  2l8t,  brought  into  New  the  property 
Calabar.  ^^Z"'- 

I  think  there  can  be  no  reasonable  doubt  that  this  was  a  There  was 
salvage  service :  the  vessel  was  not  only  subject  to  the  element;*,  clearly  a  yal- 

,        ,  .  vage  service. 

but  also  to  the  inevitable  plunder  of  the  natives.  Had  the  ca^e 
stopped  here,  there  would  not  have  been  much  difficulty,  though 
to  some  extent  I  accede  to  the  arguQient  of  the  counsel  for  the 
owners,  that  Mr.  Thompson  was  one  of  the  salvors,  and  one 
only.  He  represented  the  severe  labour  and  fatigue  he  under- 
went at  the  wreck,  and  no  doubt  there  are  circumstances  which 
always  induce  the  Court  to  give  a  larger  reward  in  such  a 
climate,  than  if  the  services  were  performed  in  circumstances 
that  expose  the  parties  to  less  risk. 

Had  the  case  rested  here,  the  Court  would  only  have  had  to  The  Court 
decide  upon  the  amount  of  rewiird  ;   but  the  subsequent  dealing  ^"^^^^^^^  r 
with  the  property  requires  the  most  careful  attention.     Mr.  the  salvor  has 
Thompson  retained  possession  of  the  vessel,  and,  under  the  cir-  his  daim  ^ 
cumstances,  I  am  of  opinion  he  had  no  right  to  do  so.     It  is  reward  by  his 
perfectly  true  it  is  laid  down  by  some  authorities  that  there  is  mUcondact 
a  right  to  possession  in  salvors,  but  that  is  a  defence   never  ^ith  respect 
received  by  this  Court  without  great  consideration.     I  cannot  perty. 
conceive  that  tliere  could  be  any  rule  more  mischievous  to  the  Salvors  have 
commercial  interests  at  large,  and  to  the  property  salved,  than  retain  posses- 
that  it  should  be  held  that,  under  whatever  circumstances,  it  won  of  pro- 
was  the  duty  of  the  salvors  to  retain  the  property.     Mr.  Thomp-  ^hen  there  is 
son  thought  fit  to  retain  possession  of  the  ship  till  the  month  of  *°y  *^°®  P**" 

sent  cofU" 

May,  and  then,  according  to  his  own  statement,  the  surrender  is  peteut  to 
made  to  a  gentleman  who  had  arrived  from  England,  and  was  '®<^*^«  *^ 
then  the  constituted  agent  of  Horsfall  and  Company.  I  want 
to  know  why  he  did  not,  in  the  first  instance,  surrender  her  up 
to  Capt.  Wylie,  their  constituted  agent  at  the  time ;  and  why 
Capt.  Wylie  did  not  perform  his  duty  in  obtaining  possession 
without  delay  ?  It  appears  that  Captain  Wylie  has  taken  ui)on 
himself  two  inconsistent  characters  —  agent  and  salvor  —  just 
as  it  suits  his  purpose. 

Again,  with  regard  to  the  cargo,  how  does  Mr.  Thompson  The  salvor 
act  ?  He  was  determined  that  he  would  not  lose  his  hold  of  it,  fj^roperly 
and  would  not  allow  it  to  be  bartered  in  the  usual  course  of  ^ith  the  cargo, 

8   4 


256 


THE  ECCLESIASTICAL  AND  ADMIRALTY   REPORTS. 


1855. 

The  High 
Court  of 
Adhiraltt. 


Th«**Lady 

WORSLET." 

Juffgment 

to  the  detri- 
ment of  the 
owners. 

It  is  a  rale 
that  salvors 
may  forfeit 
their  just 
claim  by 
misconduct. 

The  salvor  has 
consulted  onlj 
his  own,  and 
sacrificed  the 
owners'  in- 
terest. 


Claim  rejected, 
but  not  with 
costs. 


trade  in  those  parts.  It  wto  sold,  and  the  bills  given  in  pay- 
ment for  it  were  made  payable  in  England ;  the  bills  were  made 
payable  to  him  and  Capt.  Wylie,  as  salvors.  Mr.  Thompson 
was  the  seller,  and  he  was  at  the  same  time  the  purchaser  of  a 
considerable  portion  of  it ;  and  there  is  nothing  to  satisfy  the 
Court  that  it  was  sold  for  anything  like  its  value.  Mr.  Thomp- 
son took  the  bills  for  the  purpose  of  keeping  his  hand  over  the 
property ;  he  is  therefore  the  vendor  and  the  vendee. 

It  is  an  established  rule  of  this  Court,  and  one  I  shall  never 
depart  from,  that  however  valuable  a  service  may  be,  salvon 
may  forfeit  their  just  reward  if  they  are  guilty  c^  misconduct. 

It  is  quite  clear  in  this  <^ase  that  the  interests  of  the  owners 
of  this  property  have  been  most  unjustly  sacrificed,  and  that 
Mr.  Thompson  has  dealt  with  it  exclusively  for  his  own  benefit, 
without  any  regard  to  their  interest.  I  think  the  case  assumes 
a  still  darker  complexion  from  the  participation  of  Capt.  Wylie. 
It  was  his  bounden  duty  to  protect,  not  to  make  a  profit  of,  this 
property,  and  the  evidence  leads  me  to  the  conclusion  that  there 
was  collusion  between  Mr.  Thompson  and  Capt.  Wylie,  the 
latter  assuming  to  himself  a  character  to  which  he  was  not 
entitled,  —  the  character  of  co-salvor. 

It  is  not  necessary  for  the  Court  to  enter  into  the  particulars 
as  to  how  much  was  lost  or  gained,  but  I  must  observe  that 
salvors  are  not  at  liberty  to  deal  with  any  part  of  the  property 
salved  for  such  reasons  as  those  assigned  by  Mr.  Thompson.  I 
can  hardly  find  any  ground  of  justification  alleged  in  these  pro- 
ceedings for  what  was  done. 

I  am  of  opinion  that  Mr.  Thompson  has  forfeited  all  claim  to 
salvage,  and  I  reject  his  demand.  I  should  have  given  costs, 
but  when  I  look  to  the  manner  in  which  the  case  has  been  con- 
ducted, the  minuteness  with  which  little  matters  have  been 
entered  into  in  the  affidavits,  the  best  and  wisest  course  I  can 
take  is  to  confine  myself  to  the  rejection  of  the  demand,  and  to 


sive  no  costs. 


Proctors  :  Jennings  ;  and  Rothery. 


The  High 

Court  of 

Admiralty. 

April  2\, 

The  Court 
will  not  en- 
tertain the 
claim  of  parties 

who  have  been  previously  convicted  under  9  &  10  Vict  c  99.  bjr  the  magistrates  for  their  conduct 
in  the  same  transaction  for  which  they  claim  salvage  reward. 


THE  «  WEAR  PACKET." 

IHIS  was  a  suit  for  salvage  promoted  by  the  crew  of  the 
**Ro8e  in  June"  for  services  alleged  to  have  been  rendered  to 
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the  vessel  on  the  7th  of  December  1854.     With  the  exception      .  ^^^^*  , 
of  a  portion  of  her  stores,  the  ship  and  cargo  was  lost.  The  Hioh 

The  asserted  salvors  alleged,  that  having  discovered  the  peril-    tP^^^^^^ 

ous  position  of  the  "  Wenr  Packet,''  and  observed  her  crew  in        

the  rigging,  they  put  off  to  her  assistance ;  that  before  they   Thb  •*  Wkab 
arrived,  a  steamer  and  a  yawl  put  off  and  rescued  the  crew  ;      statement 
that  they  then  boarded  her,  and  brought  on  shore  a  considerable 
portion  of  her  stores,  &c. 

To  this  the  owners  replied,  that  the  Receiver  of  Droits  had 
dispatched  another  party  to  take  possession  of  the  vessel ;  that 
the  asserted  salvors  had  improperly  interfered,  for  which  they  ' 
had  been  convicted  before  the  magistrates  under  the  statute  ot 
9  &  10  Vict.  c.  99.;  t/iat  they  appealed  against  such  convic- 
tion to  the  Quarter  Sessions,  but  that  it  was  confirmed. 

When  Dr.  Jenner  was  about  to  open  the  case  on  behalf  of  the 
salvors, 


Dr.  Lushington  siud :  I  am  very  clearly  of  opinion  that  it 
is  quite  impossible  for  the  Court  to  decree  salvage  to  the  parties 
claimincc  it  under  the  circumstances  of  this  case. 

The  provisions  of  the  Act  of  Parliament  referred  to  have 
been  carefully  framed  for  the  purpose  of  preventing  any  un- 
just interference  with  respect  to  a  ship  in  distress.  I  say 
carefully  framed,  because  it  vests  authority  in  the  master, 
owner,  or  ofiicer  in  charge  of  the  ship,  then  in  the  Receiver  of 
Droits,  and,  for  want  of  their  presence,  in  various  officers  (a),  as 
the  coast  guard,  excise,  &c.,  stating  them  in  every  gradation,  to 
prevent  not  merely  improper  interference  with  persons  attempt- 
ing to  effect  the  salvage,  but  sometimes  also  the  destruction  of 
the  property. 

Whether  these  parties  have  been  convicted  of  a  violation 
of  section  15.  or  section  45.  does  not  appear  to  me  to  be  of 
importance.  After  the  men  had  been  sent  on  board  by  the 
receiving  officer,  these  parties  still  persisted  in- their  endeavour 
to  unload  the  cargo,  and  to  put  it  on  board  their  own  boats. 


Jtulffmemt 


(a)  Sect.  15.  **  First  the  officers 
of  customs  or  coast  guard,  then  those 
of  the  excise,  then  of  the  sheriff  or 
his  deputy,  then  any  justice  of  the 
peace,  then  any  mayor  or  chief  ma- 
gistrate of  any  corporation,  then  any 
coroner,  then  any  chief  constable, 
then  any  petty  constable  or  peace 
officer." 

Under  17  &  18  Vict  c.  104.,  which 
came  into  operation  on  the  1st  of 
May,  similar  authority  is  vested  in 
**  the  following  officers  in  succession, 


each  in  the  absence  of  the  other,  in 
the  order  in  which  they  are  named ; 
that  is  to  say,  the  receiver  of  the 
district,  any  principal  officer  of  cus- 
toms or  of  the  coast  guard,  or  officer 
of  inland  revenue,  any  sheriff,  jus- 
tice of  the  peace,  commissioned 
officer  on  full  pay  in  the  naval 
service  of  her  Augesty,  or  commis- 
sioned officer  on  full  pay  in  the 
military  service  of  her  Majesty.** — 
Sect  445. 
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^  ^^^'        This  I  apprehend  'to  be  a  violation  of  the  Act  of  Parliament, 

Tkb  Hioa     &ii<lf  on  that  ground,  I  should  feel  myself  compelled  to  reject 

^^^^  ®'      this  claim ;  and  when  I  find  that  criminal  proceedings  uoder 

the  statute  were  instituted  against  the  parties,  that  they  were 

"J^" J^  Wbllb   convicted,  and  that  the  conviction  was  confirmed  at  the  Quarter 

Sessions,  I  am  of  opinion  that  I  have  no  power  to  consider 
whether  such  conviction  was  right  or  wrong.  It  stands  before 
me  as  an  act  unimpeachable  in  this  and  other  Courts.  If  I 
were  to  give  these  parties  a  salvage  reward,  the  case  would  be 
reduced  to  the  absurdity  of  the  same  men  being  punished  in 
one  Court  and  rewarded  in  another  for  the  very  same  act. 

I  must  pronounce  against  the  salvage,  and  I  most  give  the 
costs. 


Packbt.' 

JttdgmenL 


The  Hioh' 

COUBTOV 

Admibaltt. 

May  4. 

A  lender  on 
bottomnr,  the 
agent  of  the 
ship,  cannot 
inclade  in  the 
bond  the  I 
expenses  of 
reUndinga 
cargo  of  his 
own  shipped 
in  an  unsafe 
condition,  nor 
money  ad- 
vanced to  the 
master,  withoat 
proof  of  in- 
quiry as  to  its 
necessity,  and 
as  to  its  proper 
application. 

Judgment 
June  5. 


THE  «  ROYAL  STUART." 

A  BOTTOMRY  BOND  on  this  vessel  had  been  pronounced 
for  by  this  Court,  and  referred  to  the  registrar  and  merchants 
to  take  the  accounts.  The  claim  amounted  to  3317/.  I7s.  5d.f 
of  which  they  disallowed  1508/.  5s.  \(L  To  this  report  the 
bondholder  objected,  and  entered  into  an  act  on  petition. 

Dr.  Addams  and  Dr.  Twiss  appeared  in  support  of  the 
objections. 

Dr.  Bayford  and  Dr.  Deane  of  the  report. 

Dr.  Lushingtok.  The  bottomry  bond  given  on  this  ship 
was  pronounced  for  on  the  16th  of  August  last,  and  a  reference 
then  made  in  the  usual  manner  to  the  registrar  and  merchants 
to  take  the  accounts.  On  the  3rd  of  March  1855  the  registrar 
gave  in  his  report.  The  proctor  for  the  owner  of  the  ship 
prayed  that  it  should  be  confirmed.  The  proctor  for  the  bond- 
holder objected.  An  act  on  petition  was  entered  into,  and  I 
have  now  to  decide  whether  the  objections  to  the  report  can  be 
sustained. 

The  claim  brought  in  on  behalf  of  the  bondholder  amounts 
to  3317/.  lis.  5d.  The  sum  allowed  is  1809/.  I2s.  4:d.,  so  that 
the  sum  of  1508/.  5s.  Id.  was  taken  off. 

The  objections  taken  to  the  report  do  not  allege  that 
1508/.  5s.  Id.  was  improperly  taken  off,  but  they  are  confined 
to  three  items,  1882.  \6s.  6d.,  16/.  4#.,  and  490/.,  amounting  m 
all  to  695/.  Os.  &d.  It  is  not  denied,  therefore^  that  the  sum  of 
813/.  45.  Id.  was  properly  disallowed. 
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The  two  first  items,  188/.  16#.  6rf.  and  16/.  4*.,  are  composed  ^^^'  . 
of  certain  expenses  attendant  upon  relanding  a  quantity  of  Thb  High 
flour  which  was   shipped  on   board   this  vessel  by  Messrs.  M.     x^^^^^^ 

and  Company,  the  agents  of  the  ship  at  Sydney.     The  bond-        

holder  states  that  the  flour  was  shipped  under  the  circumstances   '^^  **  Rotal 
stated  in  the  affidavit  of  Mr.  Tobias,  to  which  I  must  refer.  ,  . 

Mr.  Tobias  swears  that  the  flour  was  known  to  be  damaged  ,^^  expenses 
flour,  not  only  generally,  but  especially  by  the  master  of  this  were  incurred 
vessel,    and    that,   by  the  master's   desire,   Messrs.  M.   and  i^ding^e 
Company  shipped  the  flour  on  board  the  "  £oyal  Stuart "  on  cargo  be- 
freight ;  that  the  flour  became  heated,  and  that  such  heating  i^der  and 
was  accidental ;  and  as  it  was  apprehended  the  ship  could  not  agent  of  the 
carry  it  with  safety,  Messrs.  M.  and  Company  took  it  back. 

From  the  bill  of  lading  it  appears  that  3084  cases  of  mer- 
chandize were  shipped  on  board  this  vessel,  freight  being  pay-  ' 
able  at  the  rate  of  forty  shillings  per  ton.  There  is  no  men- 
tion of  what  these  cases  consisted,  but  the  contents  were  well 
known  to  the  master.  The  indorsement  states  that  the  cargo 
had  been  received  back,  being  declared  dangerous,  and  the  ship 
is  absolved  from  all  responsibility  for  nondelivery. 

These  are  the  facts  of  the  case ;  and  the  question  is,  whe- 
ther Messrs.  M.  and  Co.  had  a  right  to  charge  these  ex- 
penses against  the  ship,  and  include  them  in  the  bottomry 
bond. 

Messrs.  M.  and  Co.  were  the  agents  of  the  ship,  not  of  the  The  shippers 
master.     They  have  certain   duties  to   perform   towards  the  paid  agents  of 
owner,  and  for  which  they  receive  payment.     Acquitting  them  *^e  oirner  of 
of  all  intentional  misconduct,  was  it  competent  to  them  to  ship  had  duties  to 
a  cargo  of  damaged  flour,  their  own  property,  on  board  a  ship  P?'^*^"^-*^ 
for  which  they  were  agents,  and  when  that  flour  turned  out  to  they  have 
be  dangerous,  to  turn  round  and  say,  **  Pay  me  the  expenses  '^^K***^*®^ 
of  relanding  my  flour,  which  you  cannot,  from  its  state,  carry  to 
its  destination"  ?     Had  they  any  right,  as  agents,  to  ship  their 
own  property  on  board  this  ship,  —  a  property  which,  from  its 
nature,  might  become  dangerous ;   and  then,  because  a   risk 
—  which  they  ought  to  have  foreseen  and  protected  their  prin- 
cipal from  —  occurs,  charge  him  with  the  cost  of  that  very 
risk,    and  especially   when    there  was  no  increased  freight? 
What  would  be  the  result  ?     If  a  dangerous  transaction  turned 
out  well,  all  the  profit  would  go  to  the  agent ;  to  the  principal 
only  an  ordinary  freight  —  a  compensation  for  the  conveyance 
of  a  safe  article.     If  it  turn  out  ill,  then  the  principal  is  to  bear 
all  the  expense  of  putting  an  end  to  the  transaction.     I  cannot 
think  that  an  agent  is  justified  in  putting  his  principal  into  so 
unfair  a  predicament. 
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1855.  "Q^i  there  is  still  another  consideration.     Are  such  expenses, 

Tbb  High  in  any  view  of  the  case,  a  fit  subject  for  bottomry  —  expenses 

Court  of  incurred  by  the  agent,  and  charged  in  the  bottomry  bond  ?  Are 

'  these  necessary  expenses  within  the  proper  limits  of  a  bottomry 

The  **  RoTAL  bond  —  expenses  which  an  agent  of  a  ship  can  include  in  a  bond 

taken  to  himself?     Many  questions  arise  deserving  considera- 

Judgmenu  ^^^^^     j^.  m^g^  \^^  remembered  always,  that  this  is  a  bond  taken 

could notfkirl J  hy  the  agent  of  the  ship,  whose  duty  it  is  to  protect  the  ship 
^^®^°^®*  "*  ^^™  ^'^  improper  charges ;  and  though  it  is  true  in  Law  that 
bond.  an  agent  may  take  a  bottomry  bond,  yet,  when  he  does  so,  all 

the  transactions  thereto  appertaining  require  the  utmost  vigilance 
lender  is  the  ^^  the  Court,  for  the  obvious  reason  that  when  the  agent  and 
^^^h'conrt  ^®^^®^  *^  blended  in  one,  the  owner  is  deprived  of  the  proteo- 
watches  the  tion  expected  from  a  paid  agent.  I  am  satisfied  that  the  re^s- 
tftmsaction  ^j^j^  ^^^  merchants  did  right  in  excluding  these  items. 
Tigilftnce.  The  last  remaining  item  is  the  sum  of  490iL  advanced  to  the 

In  advancing  master.  What  is  the  law  respecting  such  advances?  First, 
money  to  a       J  f  ^ke  the  Case  of  a  lender  on  bottomry,  not  acting?  as  a^ent  to 

marter,  the         .,       ,  .  ,      .  .  ti    .         o     i        i       i      • 

lender  is  bound  the  ship,  nor  having  any  connection  with  it  ouch  a  lender  is 
*®  ^'*"®  not  responsible  for  the  application  of  moneys  advanced  to  the 
money  is  master,  provided  such  moneys  have  been  properly  advanced, 

r^^p^iuttd  ^"^  "NhvX  is  a  legal  advance  to  the  master?  An  advance  made 
if  the  lender  after  due  inquiry  that  such  moneys  were  wanting  to  defray  the 
agent,  he  L  expenses  of  the  ship,  in  repurs,  the  purchase  of  necessaries,  and 
bound  to  pro-  other  things  indispensable  to  the  completion  of  the  voyage, 
by  looking  to  ^®  lender  is  bound  to  use  due  care  and  caution  in  making  such 
the  proper  advances ;  to  be  reasonably  satisfied  by  inquiries  that  the  money 
the  money.       is  wanting  for  the  purposes  I  have  mentioned.     Having  made 

these  inquiries,  he  is  not  responsible  for  the  application  of  the 
money.  Here,  however,  there  is  no  evidence  of  any  such  in- 
quiry,— no  proof  that  the  lender  inquired,  or  had  any  evidence 
that  the  money  was  bond  fide  wanted,  nor  even  the  subsidiary 
proof  how  a  single  sixpence  was  expended.  If  the  case  rested 
here,  I  should  approve  of  the  refusal  to  allow  this  item.  But 
the  lender  is  the  agent ;  he  is  bound  by  a  much  stronger  obliga- 
tion than  a  merchant  not  so  connected  with  the  ship.  It  is  his 
duty  to  superintend  the  expenditure  ;  to  protect  the  owner  firom 
the  malfeasance  or  the  errors  of  the  master ;  to  see  that  the 
money  is  wanting  for  necessary  expenses,  and  to  see  that  it  is  so 
applied,  so  far  as  relates  to  all  larger  sums. 

This  duty  the  lender  and  agent  has  not  performed.  Nor  is 
this  all ;  there  are  charges  in  this  account  for  every  possible 
expense  which  could  have  been  required  for  the  out£t  of  the 
ship.  The  agent  and  lender,  therefore,  knows  that  the  advance 
of  this  money  was  not  necessary.     Repairs  there  were  none. 
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I  am   clearly  of  opinion  that  the   registrar  and  merchants      ,  IS55. 
exercised  a  just  and  legal  discretion  in  disallowing  this  item.  Tbb  Hioh 

I  cannot  take  leave  of  this  case  without  expressing  my  con-      Court  of 

,                t       1     Admiralty. 
viction,  both  from  the  facts  herein  disclosed,  and  from  what  I         

have  seen  in  other  cases,  that  the  merchants  of  Australia  have    The  **  Rotal 

formed  a  very  erroneous  notion  of  the  duties  to  be  performed  as 

agents,  and  of  the  obligations  imposed  on  those  who  advance        •"V"'*" 

money  on  bottomry.     It  is  the  duty  of  merchants  undertaking  The  merchants 

the  agency  of  a  vessel  to  protect  the  owners  against  the  ex-  have  formed 

travagance,  carelessness^  or  dishonesty  of  the  master ;  and  it  is  n™°^^f  ^i^^ 

the  duty  of  all  persons  advancing  money  on  bottomry  to  ascer-  daties  of 

tain  by  previous  inquiry  that  the  moneys  asked  for  are  re-  ^* 

quired   for  the   necessary  purposes  of  the   ship,  and,  in  the 

case  of  an  agent,  to  see  to  the  due  application  of  the  money 

lent. 

I  confirm  the  report,  and  as  so  large  a  sum  has  been  deducted, 
the  bondholder  must  pay  the  costs  of  the  reference  and  the 
expenses  of  these  proceedings. 

Proctors:  Nicholl  for  the  bondholder;  Nicholson  for  the 
owners. 


Aduraltt 
"THE  QASHj!"  —  Bach.  Prize  Court. 

IHIS  Russian  vessel  had  been  captured  by  her  Majesty's  A  ship  of  war 

steam- vessel  "  Avon,"  and  condemned  as  prize  in  August  last.  JJJ^^^^iJ^ 

A  claim  was  now  made  on  behalf  of  her  Majesty's  ship  of  war  captures  made 

*'  Impregnable  "  to  share  in  the  proceeds,  on  the  ground  that  the  attached  to 

"  Avon  "  was  attached  to  the  "•  Impregnable  "  as  a  tender,  and  ^»»  however 

could  therefore  make  no  independent  capture  of  which  the  may  ha?e  been 

benefit  would  not  accrue  to  the  '^  Impregnable"  equally  with  **  the  time  of 

,  *     o  X       v^  capture, 

the  tender. 

The  QtBserCs  Advocate  and  the  Admiralty  Advocate  appeared 
for  the  ^' Avon"x  Dr.  Addams  and  Dr.  Twiss  for  the  ^^Im- 
pregnable." 

Dr.  Lubhingtok.  This  Russian  vessel  was  captured  off  the      J^idgmmu 
Start  Point  by  her  Majesty's  steam-vessel  the  "  Avon,"  and  on 
the  6th  of  August  last  year  condemned  as  good  and  lawful 
prize  to  her. 

Since  such  decree  was  made  an  appearance  has  been  given 
on  behalf  of  H.   M.  ship,  the  '*  Impregnable,"  and  a  claim 
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Admibaltt 
pRiZB  Court. 


Thb^Cabl." 
Judgment 


To  constitnte 
a  tender  there 
most  have 
been  Ronie 
express  de- 
signation by 
the  Admiralty, 
or  snch  a 
constant  em- 
ployment of 
the  vessel  in 
tbat  character 
as  would  be 
eqiUYalent  to 
an  express 
designation. 


The  "Avon* 
had  all  the 
requisites  to 
constitnte  a 
tender,  and, 
conieqiientljr, 
becomes  part 
of  the  ▼essrt- 
to  which  she 
it  attached. 


Distance  from 
the  place  of 
capture  does 
not  affect  the 
right  to  share. 


aaserted  that  distribution  should  bo  made,  not  to  the  **  Avon  "* 
alone^  but  to  the  '*  Impregnable  "  and  '^  Avon  "  together,  on  the 
ground  that  the  '*  Avon  "  was  attached  to  the  ^*  Impregnable  ** 
as  a  tender. 

That  the  *^  Avon  "  was  so  attached  is  suffidentlj  proved  by 
the  letter  from  the  Admiralty. 

The  question  which  I  have  to  determine  is,  whether,  on  this 
state  of  facts,  the  claim  of  the  '^  Impregnable  "  can  be  sup- 
ported. 

I  propose  to  consider  what  was  the  rule  during  the  last  war, 
and  then  whether  there  is  any  cause  to  induce  the  Court  to 
depart  therefrom. 

In  the  case  of  the  *'  Charlotte ""  (a),  Lord  Stawell  said,  "  The 
daim  for  the  King's  ship  is  given  in  virtue  of  a  seizure  said  to 
be  made  by  this  vessel  as  a  tender ;  and  in  order  to  support  that 
averment,  it  must  be  shown  either  that  there  has  been  some 
express  designation  of  her  in  that  character  by  the  orders  of  the 
Admiralty,  or  that  there  has  been  a  constant  employment  and 
occupation  in  a  manner  peculiar  to  tenders  equivalent  to  an 
express  declaration,  and  sufficient  to  impress  that  character  upon 
her.  The  former  species  of  proof  would  undoubteilly  be  most 
desirable." 

It  must  be  necessarily  inferred  from  those  observations,  that 
if  the  conditions  mentioned  by  Lord  Stowell  were  complied  with, 
the  result  would  be  that  the  ship  to  which  the  tender  was  so 
attached  would  be  entitled  to  be  considered  as  captor,  and  the 
capture  effected  by  a  duly  commissioned  vessel. 

It  is  quite  clear  that  the  '*  Avon  "  had  all  the  requisites 
mentioned  in  this  judgment  There  is  an  express  designation 
of  her  as  tender,  and  there  is  constant  employment  of  her  in  that 
capacity.  Under  such  circumstances  I  apprehend  that  the 
tender  becomes,  in  Law,  a  part  of  the  ship  to  which  she  has 
been  attached,  and  that  any  capture  made  by  her  enui^es  to  the 
benefit  of  the  ship  to  which  the  tender  is  an  adjunct.  Thk 
was  the  old  rule  and  practice,  and  must  prevail,  unless  any 
distinction  can  now  be  shown. 

First,  as  to  the  place  of  capture.  It  was  off  the  Start,  about 
fifty  miles  from  Plymouth,  where  the  *'  Impregnable  ^  lay,  but 
I  do  not  think  that  on  the  ground  of  distance  only  any  exception 
has  hitherto  been  engrafted,  nor  is  there  any  clear  reason  for  so 
doing.  Tenders  arc,  I  apprehend,  used  for  the  very  purpose  of 
performing  service  which  it  may  be  inconvenient  for  the  large 
ship  to  attempt,  and  must  necessarily  proceed  to  a  considerable 
distance. 


(fl)  5  C.  Rob.  282. 
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I  think  that  no  line  has  or  could  well  be  drawn,  though  I  do         1S55. 
not  say  that  there  might  not  be  ja  c  >nibination  of  circumstances     Admiraltt 
which  would  form  an  exception*  Pbizi:  Coubt. 

Then  is  there  anything  to  be  found  in  the  existing  proclama-   thk^Cabl." 
tion  on  naval  prizes  which  ought  to  militate  against  the  long-         ^^ 
established  usage  of  the  navy  ?  ^wgmmt^ 

It  has  been  said,  and  truly,  that  in  a  former  proclamation  The  ancient 
mention  is  made  of  tenders,  and  that  in  the  present  proclamation  "^*^  o^/^® 

I  •  .1  1      /•         1  navy,  that 

nothing  respectmg  them  cau  be  found.  ships  of  war 

Since  the  hearing^  of  this  case  I  have  had  an  opportunity  of  •***[*  *^*  -, 

/,    ,  1  .  .  ,  .  captures  of 

seeing  some  of  the  proclamations  which  have  been  issued  under  their  tenders 
the  authority  of  the  Crown  for  the  distribution  of  prizes  or  "y"^*!^ 
other  seizures.  clamation. 

The  proclamation  of  1780  relates  to  prize,  and  in  that  pro- 
clamation there  is  no  mention  of  tenders ;  proclamation  of  1793 
same  ;  so  also  in  those  of  1803  and  1805. 

The  proclamation  of  1816  was  issued  during. the  time  of 
peace,  and  no  mention  is  made  of  prize  at  all.  The  subject 
matter  is  seizure  under  the  Bevenue  and  Navigation  LaWs; 
and  in  this  document  is  to  be  found  an  express  provision 
that  the  ships  to  which  tenders  are  attached  shall  share,  and 
also  persons  absent  from  the  ship  or  tender  on  ship's  duty  or 
revenue  business. 

There  was  a  proclamation  of  King  William  IV.,  dated  the 
3rd  of  February  1836,  which  I  have  not  had  the  opportunity  of 
seeing,  but  which  is  partly  recited  in  a  proclamation  of  the  19th 
of  May  1846. 

It  appears  that  that  proclamation  of  William  IV.  did  relate 
to  prize,  revenues,  seizures,  and  so  forth.  How  it  came  to 
include  prize  I  do  not  know,  —  probably  by  reference  to  some  of 
the  statutes  which  formed  the  subject  of  discussion  on  a  former 
occasion,  respecting  which  there  is  some  confusion. 

This  proclamation  is  silent  ns  to  tenders.  The  existing 
proclamation  of  March  5.  relates  only  to  prizes  captured  in  the 
present  war. 

The  result  is,  that  up  to  the  present  moment,  so  far  as  I 
know,  ships  to  which  tenders  were  duly  attached  were  con- 
sidered as  the  captors  of  all  captures  actually  made  by  tenders, 
and  that  too  under  a  series  of  proclamations  in  which  no 
express  mention  was  made  of  tenders ;  that  in  a  proclamation, 
that  of  1816,  reference  is  made  to  tenders,  the  subject  being 
seizures  and  not  prize;  that  subsequently  there  was  a  reference 
to  prize  as  well  as  seizure,  and  no  mention  made  of  tenders. 

Upon  this  I  will  observe,  that  if  in  a  proclamation  for  such  ^ 
purpose  there  be  found  anything  of  a  novel  character  creating 
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Admiralty 
Prize  Coort. 

Thb  "  Carl." 
Judgment 


The  tender 
not  bein^ 
oommissioned, 
the  prize 
would  be  con- 
demned as  a 
droit,  onleat 
the  capture 
were  con- 
sidered as 
made  b  j  the 
Tessel  to  which 
the  tender  is 
attached. 


a  right  which  did  not  exist  before,  and  in  a  subsequent  pro- 
clamation, all  mention  of  such  right  is  omitted,  it  would  be  a 
fair  inference  that  it  was  so  done  intentionallj,  and  with  the 
view  of  not  renewing  a  grant  previously  made ;  but  if  the  right 
or  usage  had  existed  long  prior  to  the  first  proclamation,  and 
before  mention  was  made  of  it  in  any  proclamation,  then  I 
think  the  mention  of  it  must  be  considered  only  as  declaratory 
of  the  usage,  not  as  creating  the  right,  and  that  the  omission 
in  a  subsequent  proclamation  remits  the  case  to  its  former  state, 
namely,  a  right  founded  on  usage.  But  I  am  putting  the  case 
stronger  than  it  really  ought  to  be  put,  for  the  express  mention 
of  tenders  is  to  be  found  in  the  proclamation  of  1816  only,  and 
that  does  not  include  prize. 

It  would  not,  I  think,  with  respect  to  proclamations,  be 
necessary  to  put  on  them  the  same  degree  of  legal  strictness 
which  might  be  applied  to  Acts  of  Parliament  With  respect 
to  the  Russian  Naval  Prize  Act,  and  especially  the  7th  section, 
I  do  not  perceive  that  the  present  question  is  affected  thereby. | 

This  tender  is  not  commissioned :  if  the  capture  were  con- 
sidered as  made  by  her  only,  that  ship  must  be  condemned  as 
a  droit. 

It  appears  to  me,  however,  that  according  to  established 
usage,  the  capture  must  be  considered  as  made  by  the  '*  Im- 
pregnable,** through  her  tender,  and  distribution  made  ac- 
cordingly. 

The  orders  that  were  given  by  the  admiral  on  the  station 
were  given  through  the  ^'  Impregnable,"  and  the  tender  had  on 
board  of  her  a  part  of  the  crew  of  the  ship. 

The  tender  herself  was  not  commissioneJ,  and,  were  I  to 
come  to  any  other  conclusion,  I  think  it  would  be  that  the 
*^  Carl"  was  taken  by  a  vessel  not  commissioned,  and  conse- 
quently a  droit. 

Proctors :    The  Queen^s  Proctor  ;  and  Nelson, 
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ACKNOWLEDGMENT  BY  WITNESS. 

ACKNOWLEDGMENT  BY  WITNESS. 
See  Attestation,  2. 

ATTESTATION. 

See  Probatt. 

1.  A  witness  inadyertently,  instead  of  writing  his 
name  John  Edmunds,  under  that  of  the  other 
witness,  a  solicitor,  wrote  **  John  Clerk,  hU 
clerk.**  Hdd,  a  sufficient  subscription.  In  the 
Goods  of  WUUam  OUioer  (  Prerog.),  57. 

2.  The  name  of  one  witness  who  could  not  write, 
being  written  at  his  request  by  the  other  witness, 
and  then  traced  orer  with  a  dry  pen,  and  ac- 
knowledged by  him,  is  not  a  good  attestation  of 
a  will,  no  mark  having  been  made  by  the  witness 
himself.  In,  the  Goods  of  JfUliam  Mobbs  ( Pre- 
rog.), 59. 

The  attesting  witnesses  having  once  sworn  that 
one  of  them  had  merely  traced  his  name  iriM  a 
dry  pen,  the  Court  cannot  presume  a  due  execu- 
tion, so  as  to  grant  probate  on  motion,  upon  their 
subsequently  swearing  that  they  had  deposed 
inadvertently,  and  that  the  pen  was  moist  with 
ink.     lb, 

S.  A  will  entirely  in  the  handwriting  of  the  tes- 
tator, with  a  perfect  testimonium  and  attesution 
clause,  with  the  seal  and  signature  of  the  testa- 
tor, and  the  signature  of  two  witnesses,  declared 
invalid  on  the  testimony  of  the  witnesses  that 
they  did  not  see  the  deensed's  signature,  or  any 
writing  whatever,  upon  the  paper.  Shaw  against 
Neville  (Prerog.),  203. 

E.  &  A. — ^VOL.  II, 


BLOCKADE. 

4.  T.  C  left  an  autograph  will  with  a  perfect 
attestation  clause,  and  the  names  of  two  wit- 
nesses subscribed,  'i'he  signatures  of  the  wiu 
nesses  appeared  to  be  in  the  handwriting  of  the 
deceased,and  no  such  persons  oould  be  anywhere 
heard  of.  Tiie  parties  interested  having  declined 
to  propound  the  paper,  the  Court  decreed  ad- 
ministration of  deceased's  effeeu  as  dead  intestate 
to  the  next  of  kin.  Whiting  against  Deal  and 
Orchard  (Prerog.),  56. 

BAIL. 
See  Damage  ;  Foreign  Ship,  2. 

BLOCKADE. 

%  See  Wrongful  Seizure. 

1.  Blockade  is  a  high  act  of  sovereignty,  and  can- 
not be  imposed  by  a  commander  unless  invested 
with  authority  for  the  purpose. 

On  distant  stations  be  is  presumed  to  be  so  in- 
vested ;  in  Europe  it  may  be  different. 

Subsequent  adoption  by  his  own  Government 
legitimates  the  acts  of  a  commander. 

It  is  necessary  to  the  due  maintenance  of  a 
blockade  that  ingress  and  egress  cannot  take  place 
without  imminent  risk  of  capture. 

Tlie  testimony  of  a  comnoander-in-chief  is  the 
best,  and  sometimes  conclusive  evidence,  as  to 
the  sufficiency  of  the  blockading  force. 

The  legality  of  a  blockade  is  not  affected  by 
the  distance  of  the  blockading  force,  which  may 
be  at  any  distance  convenient  for  closing  the  port 
blockaded. 

A  blockading  squadron  would  invalidate  the 
blockade  by  capricioiuly  permitting  iogresg  or 
egress. 

T 
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BLOCKADE. 


BOTTOMRY  BOND. 


And  by  an  unjuttifiable  absence  from  the 
locality. 

A  blockade  haYing  been  recently  established, 
neutrals  may  come  out  with  a  cargo  laden  l>efore 
the  blockade  or  in  ballasL 

Occasional  elusion  of  the  blockading  force  does 
not  invalidate  the  blockade ;  it  is  violation,  but 
not  invalidation. 

A  blockade  de  facto  needs  no  noti6cation. 

The  subsequent  publication  of  a  Gazette  can- 
not affect  the  legality  of  a  blockade  dtfatio  pre- 
viously established. 

Early  notification  is  desirable,  but  not  essen- 
tial to  the  validity  of  a  blockade  defaeto. 

One  belligerent  cannot  concede  to  another, 
nor  assume  to  himself,  a  privilege  of  commerce 
prohibited  to  neutrals. 

A  grant  of  licenses  which  might  have  such  an 
effect  would  invalidate  a  blockade. 

I'be  acts  of  a  subordinate  officer  cannot  affect 
the  character  of  a  blockade,  though  an  individual 
claimant  might  plead  such  acts  as  his  own  special 
justification. 

Notice  to  neutrals  of  a  blockade  de  facto  is  in- 
dispensably necessary,  but  whatever  brings  it 
credibly  to  their  knowledge  is  sufficient. 

Notoriety  precludes  neutrals  from  approach- 
ing the  port  on  any  pretence  whatever. 

Knowledge  of  Uie  blockade,  and  not  the  mode 
in  which  such  knowledge  was  communicated, 
justifies  capture. 

Neutrals  are  bound  to  make  inquiry,  and  can- 
not plead  ignorance  which  is  wilful. 

The  blockades  of  Riga  and  the  coast  of  Cour- 
land  were  sufficiently  notorious  to  throw  the  onuM 
of  proving  his  ignorance  on  the  neutral  merchant 
in  each  case. 

Ignorance  for  which  the  neutral  Government 
is  responsible  is  no  excuse  to  the  individual. 

When  the  blockade  is  notorious  and  no  spe- 
'  cial  ignorance  proved,  the  ship  must  be  con- 
demned. 

The  treaties  with  Sweden  of  1661,  and  with 
Denmark  of  1670,  confer  some  specific  privilege 
upon  those  countries,  and  remain  unrevoked. 

Revocation  of  one  treaty  by  another  can  only 
be  inferred  when  the  two  cannot  reasonably  co- 
exist. 

The  interpretation  of  treaties  belongs  to  the 
Court  of  Admiralty,  but  their  variation  to  the 
Government.   The  **  Francitka''  (Pnze  C),  1 13. 

Where  there  is  no  conflicting  testimony  as  to 
the  sufficiency  of  a  blockading  force,  that  of  the 
commander-in-chief  is  conclusive.     Ih. 

A  blockading  officer  is  not  bound  to  detain 
every  vessel  approaching  the  blockaded  port ; 
in  some  cases  he  should  only  warn  off*,     lb. 

Efficiency  of  a  blockade  must  not  be  judged 
alone  by  the  numbers  which  evaded  the  block- 
ading force.     lb. 

The  blockade  would  be  invalidated  if  it  were 
proved  that  the  force  was  unjustifiably  absent 
from  the  locality.     lb. 

llie  most  liberal  interpretation  should  be  given 
to  terms  used  in  declaring  a  relaxation  of  the 
rights  of  war  between  belligerents.     lb. 

Though  the  grant  of  licenses  has  never  been 
held  to  vitiate  a  blockade,  yet,  temble,  that  such 
an  indiscriminate  grant  as  might  throw  a  trade 
into  the  hands  of  the  power  imposing  the  block- 
ade would  be  unjust  to  neutrals,  and  might  in- 
Talidate  such  blockade.     lb. 


Unlets  the  blockade  be  so  notorioua  that  know- 
ledge thereof  must  have  reached  those  trading 
to  the  port,  individual  warning  is  requisite,    lb, 

A  blockade  may  become  so  notorious  that 
knowledge  must  be  presumed,  or  at  least  so  far 
as  to  throw  the  ofiii«  of  proving  ignorance  upon 
the  neutraL    lb. 

The  practice  of  the  Prise  Court  has  alwajs 
been  to  receive  every  species  of  evidence,  without 
being  restrained  by  the  municipal  law  of  eri. 
dence.     lb. 

When  complete  notoriety  onee  exists,  all  ves- 
sels seeking  to  trade  with  the  blockaded  port 
must  be  presumed  to  be  cognizant  of  the  block- 
ade, and  warning  off*  is  no  longer  necessary.     Ik, 

A  treaty  may  be  merely  declaratory  of  the 
Law  of  Nations  as  understood  between  the  coo* 
tracting  parties.     lb, 

A  treaty  conferring  on  one  neutral  a  right  to 
trade  with  blockaded  ports  denied  to  other  neu- 
trals, would  be  inconsistent  with  the  Law  of 
Nations.     lb. 

Restrictions  as  to  blockades  are  only  justified 
by  necessity,  and  that  necenity  applies  to  all 
neutrals  equally.     76. 

Belligerents  cannot  allow  to  one  neotrd  a 
privilege  to  import  contraband  to  the  eoonj 
while  he  denies  it  to  anoUier  neutraL     lb, 

A  general  right  to  go  to  blockaded  ports  voold 
be  repugnant  to  the  rights  of  other  neutrai 
nations.     76. 

2.  It  is  only  under  special  circun»tanen 
allowable  to  make  inquiries  of  the  blockading 
force.  The  Court  requires  the  clearest  and 
most  satis&ctory  proof  of  gpedal  ignoramee  of  the 
blockade.     The  *«  Union  **  (Prize  C),  161. 

3.  Ship  and  fireight  condemned.  Cargo  n- 
stored  on  payment  of  captor's  expenses ;  becam, 
1st,  purchased  prior  to  the  war ;  2nd,  the  ovners 
of  tlie  cargo  were  ignorant  of  the  blockade  wben 
the  ship  sailed,  and  there  was  no  means  for  owner 
to  countermand  its  .shipment;  Srd,  the  neutral 
owner  is  not  strictly  bound  by  the  acts  of  kit 
agent,  an  enemy  merchant.  The  ^Jeanne  MarU  " 
(Prise  C),  165. 

Goods  in  a  blockaded  port,  belonging  bona  fide 
to  a  neutral  before  the  blockade,  may  be  with- 
drawn.    76. 

4.  Plea  of  permission  given  to  enter  not 
proved.  Ship  condemned.  Cargo  purchased 
in  the  blockaded  port  by  a  supercargo  sent  by 
the  owners  also  condemned.  The  ^ Noma' 
(Prise  C),  169. 


BOTTOMRY  BOND. 
See  Fietitumt  Traiufer. 

A  lender  on  bottomry,  the  agent  of  the  ship,  can- 
not  include  in  the  bond  tlie  expenses  of  reland- 
ing  a  cargo  of  his  own  shipped  in  an  unsafe 
condition,  nor  money  advanced  to  the  master, 
without  proof  of  inquiry  as  to  its  necessity,  and 
as  to  its  proper  application.  The  **  JtogaJ  jtoort  * 
(Court  of  Adm.),  258. 

In  advancing  money  to  a  master,  the  lender  is 
bound  to  inquire  whether  the  money  is  necessarj 
for  the  ship ;  and  if  the  lender  be  also  the  agest, 
he  is  bound  to  protect  the  owner  by  looking  ta 
the  proper  application  of  the  money.     Jk 


BREACH  OF  BLOCKADE. 


CUSTOMS  OFFICER. 
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BREACH  OF  BLOCKADE. 
See  Wrongful  Seizure, 

Ship  condemned.  The  <•  Steem  BiUe*'  (Prize  C), 
159. 

COAST-GUARD. 

See  Salvage^  ]. 

The  coast-guard  come  within  the  terms  of  the  9  & 
10  Vict.  c.  99.,  both  as  regards  life  and  cargo; 
but  when  they  merely  interfere  on  shore,  with- 
out any  risk  to  themselves,  they  are  entitled  only 
to  a  small  reward.  Silver  Bullion  (  Court  of  Adm. ), 
70. 

COLLISION. 

See  Damage  /  Practice,  3. 

1.  A  Dutch  and  Spanish  vessel  coming  into  col- 
lision, the  Spanish  crew  boarded  the  other,  and 
behaved  with  great  violence.  The  Court  being 
of  opinion  that  the  Dutchman  was  to  blame  for 
the  collision,  pronounced  for  the  Spaniard,  but 
gave  no  costs  in  consequence  of  the  subsequent 
misconduct  of  the  crew.  The  **  Catalina  *' 
(Court  of  Adm,),  23. 

2.  A  foreign  vessel  descrying  a  light  at  a  dis- 
tance, but  not  knowing  it  to  be  the  light  of  a 
steamer  until  she  was  nearly  upon  her,  delayed 
exhibiting  a  light,  and  then,  when  a  collision  was 
inevitable,  starboarded  her  helm  to  ease  the 
blow.  ~~  Held,  not  to  blame.  The  *<  Gyde  " 
(Court  of  Adm.),  27. 

3.  Construction  of  1 4  &  1 5  Vict.  c.  79.  Two 
steamers  came  into  collision  in  Halfway  Reach 
in  the  Thames.  Both  to  blame ;  one  for  not 
being  on  the  side  of  the  river  directed  by  the 
statute,  notwithstanding  it  appeared  there  was  a 
usage  for  vesstls  to  follow  the  course  she  took, 

'  the  other  for  having  one  of  her  lights  out,  and 
for  not  having  stopped  and  reversed  her  engines 
when  she  saw  the  other  vessel,  notwithstanding 
she  had  a  right  to  expect  that  no  steamer  would 
be  in  that  part  of  the  river,  and  that  if  there 
should  be  one  she  would  port  her  helm.  The 
•*  Sj/fph"  (Court  of  Adm.),  75. 

The  plea  of  ueage,  in  opposition  to  the  statute, 
can  only  be  admitted  so  far  as  it  goes  to  show 
that  the  usage  leads  to  the  safety  of  vessels.     Jb, 

If  the  usage  leads  to  the  safety  of  vessels,  it 
may  be  a  ground  for  disobeying  the  statute  under 
certain  circumstances.     lb. 

But  the  danger  must  be  real  and  bon^  fide  to 
justify  a  departure  from  the  regulations  of  the 
statute.     lb, 

4.  Two  steamers  in  collision  in  the  Hum- 
ber;  the  A.  charges  that  the  B.  improperly 
starboarded.  B.  replies  that  A.'s  lights  were 
not  those  required  by  statute,  and  misled  him 
to  believe  it  to  be  a  vessel  at  anchor,  and  that 
he  was  therefore  right  in  starboarding.  Both 
held  to  blame :  A.  for  not  having  his  lights 
burning  brightly,  B.  for  starboarding  at  all, 
whether    misled  by    A.'s   lights    or    not     The 

Sufanland*'  (Court  of  Adm.),  107. 


u 


COLOURABLE  TRANSFER. 

1.  A   ship  sailing  under  neutral  colours  and  with 
neutral  papers  from  a  Russian  to  a  British  port 


with  a  cargo,  within  the  time  granted  to  Russian 
vessels  by  the  Order  in  Council,  was  seised  by  the 
Custom  House  officers,  and  claimed  by  the 
master  as  the  bond  fide  purchaser  and  a  neutral. 
Held^  on  ftirther  proof,  that,  1st,  the  neutral 
character  was  not  established ;  2nd,  the  transfer 
to  the  master  was  merely  colourable;  3rd,  the 
Court  could  not  restore  the  ship  as  Russian,  but 
protected  by  the  Order  in  Council,  when  it  was 
claimed  as  neutral  The  **Johann  Ckristoph** 
(Prise  C.),  2. 

Taking  the  oath  of  allegiance  to  a  neutral 
sovereign  and  obtaining  a  burgher-eertifioate, 
will  not  of  itself  divest  a  person  of  his  enemy 
character,  and  make  him  neutral.    lb, 

2.  A  vessel  belonging  to  a  Russian,  said  to  have 
been  transferred  by  virtue  of  a  power  of  attorney  to 
a  Dane  at  Messina^  then  resold  by  virtue  of  another 
power  of  attorney  to  her  master  while  at  Copen- 
hagen in  the  course  of  her  voyage,  condemned  as 
never  having  been  bond  fide  transferred. 

The  Court  looks  rather  for  the  natural  evidence 
of  a  transaction,  such  as  correspondence,  than 
for  formal  documents. 

The  Court  can  restore  to  the  clalmaDt  only  in 
the  character  in  which  he  claims,  and  the  onus  of 
full  and  complete  proof  lies  upon  such  claimant. 
The  «  Soglasie  ^'(Frite  C),  101. 

A  merchant  engaged  in  trade  at  Messina  is 
not  entitled  to  a  Danish  character,  but  is  a  sub- 
ject of  the  King  of  the  Two  Sicilies.     lb. 

The  vessel  transferred  to  such  a  merchant 
would  not  be  entitled  to  Danish  colours,     /k 


CONDONATION. 

Suit  for  Divorce  by  reason  of  Cruelty. 

Cruelty  fully  condoned  is  not  revived  by  sub-« 
sequent  desertion.  In  order  to  revive  condoned 
cruelty  the  acts  must  be  ejusdem  generis.  Hart 
against  Hart  (Arches),  193. 

Desertion  in  some  countries  is  a  ground  of 
divorce  ;  not  so  in  England.     76. 

An  act  to  revive  condoned  cruelty  must  be 
ejusdem  generis,  and,  therefore^  desertion  will  not 
have  that  efiect.     Jb, 


COSTSL 

See  Collision,  I. 

COSTS  AND  DAMAGEa 
See  Wrongftd  Seizure,  1,  2. ;  Ionian  Islands^  2.    . 

CRUELTY. 

See  Condonation, 

The  question  of  condonation  of  cruelty  considered. 
Held,  that  returning  to  the  husband's  bed  did 
not,  under  the  circumstances  of  the  case,  condone 
the  previous  cruelty.  Turner  v.  Turner  (Arches;, 
note,  201. 

CUSTOMS  OFFICER. 

Sec  Fictitious  Transfer ;   Wrongful  Seizure,  1 
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DAMAGE. 


IONIAN  ISLANDS. 


DAMAGE. 

Id  a  colliflion  suit  the  plaintiff  entered  the  action 
and  touk  tiail  for  250/.  The  pluintiff  succeeded ; 
it  subsequently  appeared  that  the  damage  and 
eosti  amounted  to  more  than  250^  The  de- 
fendant, however,  tendered  350L  Tlie  Court, 
at  the  petition  of  plaintiff's  proctor,  decreed  the 
defendant  personally  liable  for  the  remainder  of 
the  plaintifi*s  costs,  the  defendant  having  unneeeS' 
$arily  ctmipeUed  the  plainOff  to  proceed  by  the 
more  expen!»ive  mode  of  plea  and  proof,  instead 
of  act  on  petition.  J%e  **  Temiscouata  **  (Court  of 
Adm.),  208. 


DESERTION. 
See  Condonation^ 

DOMICIL. 

1.  Domicil  of  origin  lost.  English  domicil  acquired, 
and  held,  affirming  the  judgment  of  the  Prero- 
gative Court,  to  have  been  afterwards  abandoned, 
notwithstanding  the  testator  made  annual  visits 
to  England,  and  left  35,000/.  in  the  English 
funds.     Anderton  v.  Laneuville  (Privy  Council), 

41. 

Validity  of  #ills  as  well  as  the  succession  to 
■n  intestate's  effects,  is  regulated  by  the  law  of 
the  place  of  domicil.     lb. 

Occasional  or  even  annual  visits  to  a  place  of 
former  domicil  are  not  sufficient  per  m  to  retain 
that  domicil.     ib. 

Stronger  fiicts  are  required  to  change  a  domicil 
of  origin  than  an  acquired  domicil.     76. 

The  purchase  of  a  house  to  reside  in  is  a 
strong  point  in  the  question  of  domicil.     lb. 

Intention  alone  is  not  sufficient  to  change  a 
domicil.     lb. 

2.  Taking  the  oath  of  allegiance  to  a  neutral 
sovereign,  and  obtaining  a  burgher-certificate,  will 
not  effect  a  change  of  domicil  so  as  to  convert  an 
enemy  into  a  neutral*  7^  "  Johann  Chrietoph, 
(Prize  C),  2. 


It 


EVIDENCE. 
See  Practice,  2. 

FICTITIOUS  TRANSFER. 

A  British  ship  Jictitiously  tramferrtd  to  Russian 
merchants  to  prevent  her  seizure  by  the  Rus- 
sian authorities,  while  lying  icebound  in  a 
Russian  port  at  the  outbreak  of  the  war,  but 
seized  as  Russian  property  by  the  officers  of 
the  Customs  on  her  arrival  at  Leith,  restored  to 
the  British  owners  on  payment  of  the  seizor's 
expenses.      The  •'  Ocean  Bride "  (Prize  C),  8. 

Qutere,  could  a  British  subject  support  an 
equitable  title  to  a  ship  of  which  an  enemy  had 
the  legal  title?     lb. 

The  Court  of  Prize  decides  not  upon  the 
formality  of  a  document,  but  upon  its  bond  fide 
character.     lb, 

A  bottomry  bond  given  to  an  enemy  would 
be  null  and  void,     lb. 


I 


FOREIGN  SHIP. 

I.  Foreign  ship  having  been  aold  by  decree  of 
the  Court  in  a  cause  of  salvage,  the  proceeds 
were  insufficient  to  meet  all  Uie  claims.  The 
Court  refused,  under  the  eircumatancee^  to  en- 
force a  monition  against  the  consignees  of  the 
cargo  to  bring  in  the  balance  of  freight  at  the 
suit  of  the  foreign  master,  though  by  the  foreign 
law  the  master  had  a  lien  thereon.  Importa- 
tion of  foreign  law  is  in  the  discretion  of  the 
Court.  It  should  never  be  imported  to  work 
injustice. 

Though  the  lex  loei  amtraetus  gOTems  con- 
tracts and  their  construction,  yet  the  lex  farit 
where  they  are  enforced,  governs  the  remedy. 
The  **J(Aanne*  Chriatoph**  (Court  of  AdnuX 
93. 

2.  The  Court  has  no  power,  at  the  suit  of  a 
British  part-owner  of  a  foreign  ship,  to  arrest 
her  until  bail  is  given  for  her  safe  return  to  her 
own  port  abroad.  The  •*  Graff  Arthur  Berw 
9torff*  (Court  of  Adm.),  Sa 


FRAUDULENT  CLAIM. 

Parties  knowingly  making  a  fraudulent  daim 
condemned  in  the  costs  of  the  proceedings.  The 
<•  AUaadU  "  (Prize  C),  93. 

IONIAN  ISLANDS. 

I.  The  ttatue  of  the  Ionian  Islands,  and  their 
relation  to  Great  Britain,  are  regulated  exclu- 
sively by  the  Treaty  of  Paris,  of  Nov.  5.  1815. 
That  constitutes  them  a  free  and  independeot 
state,  under  the  exclusive  protection  of  G.  B. 
The  protecting  sovereign  has  the  right  of 
making  peace  or  war  for  them.  But  the  inten- 
tion to  place  them  in  a  state  of  war  must  be 
clearly  expressed,  as  they  do  not  become  so  ex 
necetsUate  from  G.  B.  being  at  war.  G.  B.  has 
not  declared  war  for  them  against  Russia. 

Their  trade,  therefore,  with  Russia  is  not 
illegal,  because  they  are  neither  British  subjects 
nor  allies  in  the  war,  nor  enemies  of  Rusaa. 
The  Ionian  Ships  (Prize  C),  212.  ' 

Qiuere,  should  not  the  question  of  the  atatut 
of  the  Ionian  Islands  have  been  referred  to  the 
executive  Government,  rather  than  to  a  Court 
of  Prize?     lb. 

The  publication  by  the  Ionian  Government 
of  Great  Britain's  declaration  of  war  against 
Russia  does  not  amount  to  a  declaration  of 
war  by  that  Government.     lb. 

The  lonians,  being  neither  British  subjects  ^ 
nor  allies,  nor  ex  necessitaie  at  war  with  Russia, 
their  property  is  not  liable  to  condemnation  tat 
trading  with  Russia.     lb. 

2.  'rhe  statue  of  the  Ionian  States  relatively  to 
Great  Britain  being  of  so  doubtful  a  character, 
and  depending  upon  the  nice  constructicm  of 
public  documents,  a  commissioned  captor,  seiz- 
ing' an  Ionian  vessel,  on  the  ground  of  illegal 
trade  with  Russia,  though  that  trade  is,  in  fact, 
legal,  is  not  licUJe  to  condemnation  in  costs  and 
damages,  as  having  captured  her  without  pro- 
bable cause.      The  '*  Leucade  *'  (  Prise  C. ),  2^8. 

When  the  Privy  Council  has  clearly  laid 
down  any  principles  or  rules,  the  Prise  Court 
is  bound  implicitly  to  adopt  and  follow  tiieiB. 
fb. 


JURISDICTION  OP  COURT. 

The  principles  adopted  by  Lord  StoweB  go- 
▼ern  the  Court  until  otherwise  directed  by  the 
Court  of  AppemL     lb. 

The  destruction  of  an  enemy's  vessel  may  be 
praiseworthy,  but  a  neutral  has  a  right  to  be 
brought  in  for  adjudication.     lb. 

Captors  are  exonerated  from  bringing  a  neu- 
tral in  for  adjudication  only  by  absolute  neces- 
aity.     Jb. 

It  would  be  unjust  to  mulct  a  captor  m  costs 
and  damages,  without  giving  him  the  opportu- 
nity to  prove  that  he  had  probable  ground  of 
■eisure.     lb. 

Capture  without  probable  cause  is  at  the 
risk  of  costs  and  damages.     lb,  ^ 

Probable  cause  is  incapable  of  definition.    lb. 

Slight  irregularities  in  ship's  papers  would 
not  be  deemed  probable  cause.     lb. 

Qumre,  must  the  probable  cause  have  arisen 
from  the  fault  or  the  defect  of  the  captured 
vessel?     lb. 

Jf  captors  were  condemned  in  costs  and  da- 
mages on  claimants*  evidence  alone,  blockades 
would  not  be  efficiently  mainuined.     lb. 

llie  present  differs  from  former  wars  in  the 
adoption  of  the  principle  of  •♦free  ships  make 
free  goods."     lb, 

JURISDICTION  OF  COURT. 
See  Wrongful  Seizure,  1. 

LEX  LOCI  CONTRACTUS. 
See  Foreign  Ship. 

MARRIAGE. 

E.  D.,  l>eing  domiciled  in  England,  uhim  married  in 
Scotland  to  T.  L,  B„  who  waa  her  deceaud  etMter'e 
huebandt  and  also  domiciled  in  England.^ 

After  the  marriage  E.  D.  made  her  will  in  her 
maiden  name,  but  reciting  the  fact  of  marriage. 
The  Court  granted  probate  of  the  paper  as  the 
will  of  E.  D„  epinster.  In  the  Goods  of  Ellen 
DixBon  (Prerog.),  205. 

NATIONAL  CHARACTER. 

1.  National  character  of  master  by  occupation  may 
be  more  easily  changed  than  that  by  birth  ;  but 
the  change  must  be  bonafUU,  and  cannot  be 
effected  by  a  mere  money  payment.  The 
"  Emit  Merck  "  (Prise  C.)»  H7. 

2.  Taking  the  oath  of  allegiance  to  a  neutral 
sovereign,  and  obtaining  a  burgher  certificate,  will 
not  of  iuelf  divest  a  person  of  his  enemy  charac- 
ter and  make  him  neutral.  The  **Johann  Chri$~ 
/fljpA"(PrixeC.),2. 

NEUTRAL  CARGO. 

Motion  that  the  expenses  of  the  owners  of  a  neutral 
cargo  shipped  on  board  an  enemy  ship  which  was 
condemned  should  be  defrayed  out  of  the  pro- 
ceeds of  the  sale  of  the  ship,  rejected,  with  costs. 
The  «  PnmuM**  (Priie  C),  1. 

NEUTRAL  COLOURS. 
SeeCotoarabU  7Va«t/cr. 
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NEUTRAL  MERCHANT& 
See  OnuM  probmuU. 

NEUTRAL& 
See  Blockade,!. 

ONUS  PROBANDL 

Sale  of  enemy's  ship  shortly  before  the  war. 

The  oniM  of  giving  complete  and  satisfactory 
proof  thereof  lies  on  the  claimant ;  trithoui  it  tlU 
Court  cannot  reetore. 

The  Court  is  not  called  upon  to  pronounce 
affirmatively  that  the  transfer  was  fictitious, or 
fraudulent.     The  «  Emtt  Merck  "  (  Prixe  C  ),  87. 

Though  the  Court,  in  condemning  an 
enemy  ship,  cannot  recognize  a  lien  as  against 
the  eaptor,  yet  the  Court  cannot  restore  to 
claimants  when  it  appears  that  others  who  have 
not  claimed  have  a  lien  or  interest  in  the  ship. 
Jb. 

A  neutral  merchant,  engaging  for  the  sake 
of  extraordinary  profit  in  such  suspicious  trans- 
actions as  the  purchase  of  an  enemy's  vessel 
shortly  before  the  war,  is  bound  to  give  the  eleareMt 
proof  of  the  bona  fides  of  the  transfer. 

'Die  beet  possible  proof  must  be  adduced.    JK 

Proof  of  actual  payment  is  absolutely  necessary. 
lb. 

The  Court  cannot  allow  the  rights  of  belli- 
gere'ntS'to  be  defeated  by  neutral  states  issuing 
fiilse  papers.     Jb, 

OATH  OF  ALLEGIANCE. 
See  Colourable  Transfer, 

ORDER  IN  COUNCIL. 
See  Colourable  Transfer, 


PAPERS    (COMPLETE     AND     INCOM- 
PLETE). 

See  Wm, 


PLEADINGS. 
See  Practice,  2. 

PRACTICE. 

1.  Where  there  are  two  co-defendants  to  a  suit* 
one  of  whom  has  similar  interests  to  theplaintiff*s, 
he  is  nevertheless  entitled  to  cross-examine  the 
plaintiff's  witnesses.  Bremer  against  Freeuum 
and  Bremer  (Prerog.),  65, 

2.  When  one  party  prays  that  the  evidence  in 
a  suit  may  be  taken  vivd  voce,  the  Court  will 
allow  it,  unless  good  cause  be  shown  to  the  con- 
trary. In  cases  where  the  evidence  is  taken 
vivd  voce,  the  pleadings  must  be  completed  before 
any  witnesses  are  examined.  FgUr  agunst  Fgter 
(Consis.),  69.  Also  the  Swanland  (Court  of 
Adni.),107. 
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PBIZ£  OF  WAR. 
See  S^pa  of  War  and  Tenders. 

PROBABLE  GROUND  OF  SEIZURE. 
See  Ionian  lalandSf  2. 

PROBATE. 

See  Attettation,  2. ;    denunciation  of  Execution ; 

Wia. 

1.  A  duly  executed  will,  haying  been  sent  by  the 
testator  himself  in  a  box,  which  never  reached 
its  destination,  and  has  not  since  been  heard  of, 
limited  probate  of  a  draft  was  granted  to  the 
executors.  In  the  Goods  of  Edward  Herringham 
Butts  (Prerog.),  58. 

5L  A  will  dated  in  1 795  (the  testator  dying  in 
1807),  now  brought  to  the  Court  for  the  first 
time^  had  a  piece  torn  from  the  top  of  each  sheet 
The  clause  of  attestation  mentioned  seaUng, 
but  no  seal  appeared.  The  Court,  suspecting 
the  seal  to  have  been  torn  off,  declined  granting 
probate  on  motion.  In  the  Goods  of  Mary  Rewl 
(Prerog.),  SOS. 

PURCHASE  BY  MASTER  OF  SHIP. 
See  Suspicious  Sale. 

RENUNCIATION  OF  EXECUTOR. 

An  executor,  before  the  operation  of  the  Wills 
Act,  having  renounced  probate  in  order  to  be- 
come a  competent  witness  of  the  deceased's 
handwriting,  allowed  to  retract  his  renunciation, 
and  to  Uke  probate.  In  the  Goods  of  William 
Mason  (Prerog.),  193. 

RESTITUTION. 
See  Wrongful  Seizure,  2. 

SALE  OF  ENEMY'S  SHIP. 
See  Onus  probandi, 

SALVAGE. 

1.  Under  9  &  10  Vict.  c.  99.  the  Court  is  em- 
powered to  award  remuneration  for  salvape  of 
life.  Coast-guardsmen  are  entitled  to  salvage 
reward  ;  for  although  it  is  a  part  of  their  duty  to 
save  life  and  property,  it  is  a  duty  for  which  they 
should  be  paid. 

An  ignorant  salvor  receiving  a  sum  utterly 
inadequate  to  the  services  performed,  and  signing 
a  receipt  in  full  of  all  demands,  is  entitled  to  re- 
lief in  the  Court  of  Admiralty,  and  is  not  barred 
of  his  suit  for  feir  and  proper  remuneration  for 
such  services.  Silver  Bullion  (Court  of  Adm  'i 
7a  *^' 

Though  it  is  the  duty  of  the  coast-guard  to 
assist  vessels  in  distress,  it  docs  not  follow  that  it 
is  a  duty  not  to  be  paid  for.      lb. 

Before  the  statute  9  &  10  Vict.  c.  99.  the  Court 
had  no  power  to  give  any  remuneration  for  the 
salvmge  of  life.     Jb, 


SHIPS  OP  WAR  AND  TENDERS. 

2.  The  owners  originally  offered  534i,  but 
subsequent  to  the  completion  of  the  salvage  ser- 
Tice,  having  suffered  lots  by  a  long  detention  of 
.the  ship,  which  they  attributed  to  the  salvon, 
they  deducted  260^.  for  such  loss,  and  tendered  m 
Court  275L 

HeU :  1st,  that  whether  the  detention  was  st- 
tributable  to  the  salvors  or  not,  the  owners  coald 
not  compensate  themselves  for  the  loss  out  of  the 
sum  tendered  for  the  salvage  service. 

2nd,  The  detention  arose  from  the  owners' 
Ignorance  of  the  Salvage  Act,  and  of  the  course 
of  proceeding  thereunder.  The  •«  HeneweW 
(Court  of  Adm.),  249. 

The  Receiver  of  Droits  is  bound  to  give  up 
the  custody  of  a  ship  either  on  the  salvors  beia; 
compensated,  or  upon  reasonable  security  beiijg 
offered  to  him.     76. 

3.  ImporUnt  salvage  of  a  vessel  and  cargo 
derelict  on  the  coast  of  Africa. 

Claim  to  salvage  forfeited  by  the  misconduct 
of  the  salvor  in  retaining  possession  of  and  im- 
properly dealing  with  the  property  waived.  The 
«  Lady  Worsleg  *  (Court  of  Adm.),  253. 

Salvors  have  no  right  to  reUin  poswssion  of 
property  salved  when  there  is  any  one  present 
competent  to  receive  it.     76. 

It  is  a  rule  that  salvors  may  forfeit  their  just 
cUim  by  misconduct.     76. 

4.  The  Court  will  not  entertain  the  claim  of 
parties  who  have  been  previously  convicted  undiT 
9  &  10  Vict.  c.  99.  by  the  magistrates  for  their 
conduct  in  the  same  transaction  for  which  thry 
claim  salvage  reward.  2%e  **■  Wear  Paciet" 
(Court  of  Adm.),  256. 


SALVORS  (MISCONDUCT  OF> 
See  Salvage,  3. 

SEAMEN'S  WAGEa 

In  a  suit  against  the  ship  the  owners  pleaded 
that  the  men  had  commenced  an  action  againn 
the  master  for  the  same  wages  in  Canada,  which 
was  still  pending.  Held,  that  although  the  i^uit 
here  was  in  rem,  and  that  in  Canada  was  a  per- 
sonal action  against  the  owner,  yet  the  cause  of 
action  l)eing  the  same,  and  the  owner  ultimately 
respon&ible  in  both  suits,  the  plea  would  bar  this 
action.  The  "  Lanarkshire  **  (Court  of  Adm. ),  1 89. 

SHIPPING. 


See  Blockade, 

Bottomry  Bond. 
Collision. 

Cclourable  Transfer. 
Damage, 
Foreign  Ship. 
Eictitiofis  Transfer. 
Fraudulent  Claim. 
Ionian  Islands. 


See    Neutral  Cargo. 
Onus  Probamdi. 
Practice^  3. 
S€dvage. 

Seamen's   Wagrt. 
Ships     of     War    and 

Tenders. 
Suspicious  Sdile. 
Wrongful  Seizure. 


SHIPS  OF  WAR  AND  TENDERSL 

A  ship  of  war  is  entitled  to  share  in  all  captures 
made  by  a  tender  attached  to  her,  however  dis- 
tant she  may  have. been  at  the  time  of  capture. 
The  "  Girl"  (Priie  C),  261. 


SUSPICIOUS  SALE. 


WRONGFUL  SEIZURE.         271 


To  constitute  a  tender  there  must  have  been 
Bome  express  designation  by  the  Adnoiralty,  or 
such  a  constant  employment  of  the  Tessel  in  that 
character  as  would  be  equivalent  to  an  express 
designation.     lb. 

The  ancient  rule  of  the  navy,  that  ships  of  war 
share  the  captures  of  their  tenders,  is  not  altered 
by  any  proclamation.     lb. 

The  tender  not  being  commissioned,  the  prize 
would  be  condemned  as  a  droit,  unless  the  cap- 
ture were  considered  as  made  by  the  vessel  to 
which  the  tender  is  attached.     lb. 


SUSPICIOUS  SALE. 

A  purchase  shortly  before  the  war,  by  the  master 
of  the  ship,  which  continues  in  the  same  trade, 
is  of  the  most  suspicious  character,  and  would 
require  stringent  proof  of  the  actual  payment 
of  the  money.  When  it  appears  that  the 
money  has  not  been  paid,  and  that  there  was  no 
bill  of  sale  on  board,  further  proof  cannot  be 
allowed.     The  "  ChritHne  "  (Prize  C),  24. 


TESTATOR  (DECLARATIONS  BY). 

Evidence  of  declarations  by  a  testator  before  the 
execution  of  a  will  is  admissible  to  rebut  the 
presumption  of  Law  that  alterations  therein  were 
made  after  the  execution.  In  the  Goods  of  Agnn 
Maria  FoUy  (Prerog.),  206. 


TESTIMONIUM  CLAUSE. 
See  Attestation,  S. 

TREATY  OF  PARIS  OF  1815. 
See  Ionian  Islands,  1. 

USAGE. 
See  CoUtsien,  3. 

WILL 

See  Attestation,  S. ;  Marriage  ;  Probate,  1,  2. 

A  purser  in  the  navy  being  at  sea,  made  two  testa- 
mentary papers  in  his  own  handwriting,  and 


I 


signed  by  himself,  but  not  attested.  The  first 
was  complete ;  the  second,  though  signed  at  the 
foot,  was  incomplete.  Probate  granted  of  the 
complete  paper  only.  In  the  Goods  of  WiUiam 
Ha^  Wiseman  (Prerog.),  63. 


WRONGFUL  SEIZURE. 

I.  A  customs*  officer  liaving  wrongfully  seised  a 
neutral  vessel  on  her  arrival  at  Leith,  on  the 
ground  of  an  alleged  breach  of  the  blockade  of 
Archangel,  condemned  in  damages  and  costs. 
The  ^^Elize,"  otherwise  **  Elise  WUhebnine;' 
(Prize  C),  31. 

The  general  rule  is  *<  that  a  party  unjustly  de* 
prived  of  his  property  ought  to  be  put  as  nearly 
as  possible  in  the  same  state  as  he  was  before  the 
deprivation  took  place."     lb. 

It  is  very  doubtful  whether  a  non-commisiioiied 
captor  is  entitled  to  avail  himself  of  a  eiroum- 
stance  which  comes  out  in  evidence  to  justify  a 
seizure  made  originally  on  a  different  ground. 
lb. 

The  owners  of  the  cargo  being  British  merchants, 
and  therefore  presumed  to  know  the  proper 
course  of  proceeding,  held  entitled  to  damages 
only  from  the  time  of  giving  in  their  claim.  /&. 
There  is  a  distinction  between  commissioned  and 
non-commissioned  captors,  and  Courts  are  astute 
in  discovering  reasons  to  release  commisuoned 
captors  from  liability.     lb. 

The  sole  jurisdiction  in  all  matters  concerning 
prize  is  vested  in  the  High  Court  of  Admiralty. 
lb, 

2.  A  neutral  vessel,  captured  by  one  of  her  Ma- 
jesty's ships  of  war,  and  sent  in  for  aciljudication  as 
for  breach  of  the  blockade  of  Cronstadt,  when  no 
blockade  existed, — Held  (reversing  the  decision 
of  the  Court  below)  entitled  to  restitution,  with 
costs  and   danuiges.       The    «  Ostsee*"    (Privy 

Council),  na 

In  the  Prize  Court  the  case  is  tried  in  the  first 
instance  on  evidence  coming  from  the  captured ; 
and  other  proof  is  rarely  allowed  to  the  captors. 
lb. 

This  demands  caution  in  condemning  capton 
in  costs  and  damages.     lb. 

Whatever  is  held  in  the  English  Prize  Courts 
to  excuse  a  British  officer,  will  be  held  by  foreign 
Courts  to  excuse  the  captors  of  their  own  nation. 
lb. 
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